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[2  Appeal  Gases,  428.] 

H.L.  (E.),  April  27,  80,  1877. 

[HOUSE  OF  LORDS.] 

♦William  Clakk,  Appellant ;  and  Pateick  Adie,  [423 

Kespondent. 

(No.  2,  see- 19  Eng.  R.,  182.) 
Paten^IiieenBee — Foreign  Sp«eificaii(m$ — Bvidenee^—" Parallel" 

A  licensee  under  a  patent  cannot,  in  any  way,  question  its  yalidity  daring  the 
cootinuance  of  his  license.  Bat  he  may  show  that  what  he  has  done  (in  respect  of 
which  patent  royalties  are  claimed  from  him)  does  not  fall  within  the  limits  of  the 
patent,  bnt  is  something  extraneous  to  it. 

Per  Lord  Blackburn  :  A  licensee  under  a  patent  is  in  a  situation  analogous  to  a 
tenant,  who,  during  the  tenancy,  cannot  dispute  the  title  of  the  lessor  to  any  of  the 
land  held  under  the  lease :  but  who  is,  nevertheless,  at  liberty  to  show  that  part  of 
the  land  he  actually  occupies  is  really  not  comprised  within  the  lease,  but  belongs  to 
himself  under  some  other  right: 

Sem6/e,  that  in  an  action  on  a  patent,  where  such  an  issue  has  been  raised,  evi- 
dence of  the  existence  of  foreign  specifications  of  an  earlier  date,  preserved  in  and 
obtained  from  the  Patent  Office,  inight  be  admissible. 

Observations  on  this  matter. 

The  words  used  in  a  patent  must  be  construed,  like  the  words  of  any  other  instru- 
ment, in  their  natural  sense,  according  to  the  general  purpose  of  the  instrument  in 
which  they  are  found. 

In  this  case  the  word  "  parallel "  was  construed  in  its  popular  and  not  its  purely 
mathematical  sense. 

20  Eng.  Rep.  1 


2  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [VoL  IL 

im  Clark  V.  Adie  (No.  2). :    -  H.J..(E.) 

I  I  -  -  — -  ^1 

This  was  an  appeal  against  an  order  made  in  the  Court  of 
Appeal  on  the  18tn  of  July,  1876,  by  which  a  previous  order 
of  Vice- Chancellor  Bacon,  made  j3n  the  12th  of  April,  1876, 
was  reversed,  and  by  which>  claim  of  Adie  to  surcharge 
Clark  on  account  or  certain  royalties  for  works  done  as  a 
licensee  under  a  patent,, was  declared  to  be  established. 

In  this  case  Clark  was  the  licensee  of  Adie  under  a  patent 
dated  in  Octabel*,  l666,  taken  out  by  the  latter  for  improve- 
ments in  tba'donstruction  of  a  machine  for  clipping  norses 
and  sheiwring' sheep  and  cattle.  The  patent  was  taken  out 
in  18^f.  f>tit  was  amended  in  1870  by  a  disclaimer. 

I-B^  Jiily,  1871,  Clark  wrote  to  Adie,  agreeing  to  take  a 
licenSe^for  the  manufacture  of  horse-clippers  under  Adie' s 
424]  amended  patent,  *and  to  pay  Is,  2d.  for  every  horse- 
clipper  sold.  The  offer  was  accepted  "during  the  validity 
of  my  patent."  Differences  afterwards  arose  between  the 
parties,  and  Clark  insisted  that  the  clippers  he  made  were 
in  fact  made  according  to  the  descriptions  in  his  own  and  in 
Grayson's  patents,  and  were  not  made  under  the  patent  of 
Adie,  and  consequently  were  not  infringements  of .  that 
patent.  Vice-Chancellor  Bacon  made  an  order  disallowing 
the  surcharge.  On  appeal  that  order  was  reversed  and  the 
surcharge  was  allowed.  At  the  hearing  on  the  appeal, 
Clark  contended  that  Adie's  invention  was,  under  the  terms 
of  his  specification,  founded  on  the  making  of  the  teeth  of 
the  comb  plates  "parallel,"  and  on  the  use  of  an  extra  third 
plate  for  increasing  the  depth  of  the  hair  left  on  the  animal, 
and  that  as  neither  of  these  things  was  found  in  the  clippers 
manufactured  by  him,  he  had  not  made  himself  liable  for 
royalties  for  the  use  of  the  patent.  In  support  of  his  con- 
tention he  proposed  also  to  show  by  evidence  of  certain 
American  specifications  which  existed  in  the  books  of  the 
library  of  the  Patent  OflBce  previous  to  the  date  of  Adie's 
patent,  that  what  he  did  had  been  known  before  Adie's 
patent  was  obtained. 

The  Lords  Justices  heard  the  evidence  de  bene  esse^  ex- 

Sressed  an  opinion  that  it  did  not  affect  the  case,  and  then 
eclared  that  it  was  not  properly  admissible  "for  the  pur- 
pose of  construing  the  specification  of  the  particular  patent 
before  us." 

The  appellant  not  only  denied  the  fact  of  any  infringe- 
ment colorably  or  otherwise,  but  he  contended  first,  that  he 
was  not,  as  licensee  or  otherwise,  estopped  from  showing 
the  extent  and  limits  of  the  real  nature  of  the  invention 
which  was  the  subject  of  Adie's  patent;  and,  secondly,  that 
the  evidence  he  had  tendered  was  properly  admissible  for 
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the  purpose  of  construing  Adie's  specification,  and  of  show- 
ing that,  in  machines  known  previously  to  the  date  of  Adie's 
patent,  some  improvements  which  Adie  claimed  had  been  in 
fact  applied,  and  so  were  known,  and  that  the  use  of  that 
knowledge  was  permissible  to  any  one. 

The  respondent  aflBrmed  that  tnere  had  been  on  the  part 
of  the  appellant  the  use  of  the  processes  described  in  his 
specification,  and  consequently  that  the  appellant  had 
thereby  rendered  himseli  liable  to  the  surcharge  claimed, 
and  that  it  was  not  competent  to  a  licensee  to  dispute,  in 
any  way,  the  validity  of  his  licensor's  *patent,  and  [425 
that  for  that  reason  the  American  specifications  were  not 
admissible  in  evidence — and  farther,  that  though  those  speci- 
fications were  in  the  library  of  the  Patent  Office,  there  had 
not  been  any  such  publication  of  them  as  would  affect  any 
patent  subsequently  taken  out  in  this  country,  even  if  the 
processes  in  those  specifications  could  be  shown  to  resemble 
the  processes  set  forth  in  that  subsequent  patent;  and 
thirdly,  it  was  denied  that  they  did  so. 

Sir  H.  Oiffard,  S.G.,  Mr.  E.  Kay,  Q.C.,  Mr.  Aston,  Q.C., 
and  Mr.  JEveritt,  appeared  for  the  appellant :  lYotman  v. 
Wood  (*),  Seed  v.  Higgins  {"),  Harmar  v.  Playne  (*),  Lewis 
V.  Marling  (*),  Fisher  v.  Dewick  (*),  and  Belts  v.  Neilson  {•), 
were  referred  to. 

Sir  J.  Holker,  A.G.,  Sir  H.  M,  Jackson,  Q.O.,  and  Mr. 
Lawson,  appeared  for  the  respondent,  but  were  not  called 
on  to  address  the  House. 

The  Lord  Chancellor  (Lord  Cairns) :  The  argument  to 
which  your  Lordships  listened  with  great  care  and  attention 
on  Friday  last  on  this  appeal,  has  not,  I  think,  raised  any 
doubt  in  any  of  your  Lordships'  minds  as  to  the  propriety 
of  the  decision  of  the  court  below,  and  I  am  prepared  to 
submit  to  your  Lordships  that  the  appeal  in  this  case  ought 
to  be  dismissed. 

The  appellant  is  a  licensee,  who  has  taken  a  license  to 
work  a  patent  granted  to  the  respondent,  Mr.  Adie,  a  patent 
which  is  dated  the  30th  of  OctolDer,  1866,  and  which  subse- 
quently became  subject  to  a  disclaimer  and  memorandum  of 
alteration  by  Mr.  Aaie  on  the  10th  of  August,  1870.  There- 
fore, as  between  the  appellant,  the  licensee,  and  the  respon- 
dent Adie  the  patentee  (whatever  strangers  might  have  to 
say  as  to  the  validity  of  this  patent),  the  question  of  validity 
must  be  taken  as  that  which  the  appellant  is  unable  to  dis- 

(»)  16  C.B.,  496.  (*)  10  B.  A  C.^  22. 

CO  8  H.  L.  C,  660.  (»)  4  Blng.  N.  Cf.,  706. 

(*)  11  East,  101.  (•)  Law.fiep.,  8  Ch.  Ap.,  4^9. 
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pate.  So  far  as  he  is  concerned  he  mast  stand  here  admit- 
ting the  noveltjr  of  the  invention,  admitting  its  utility,  and 
42o]  *admitting  the  sufficiency  of  its  specification ;  but, 
on  the  other  hand,  he  is  of  course  entitled  to  have  it  ascer- 
tained what  is  the  ambit,  what  is  the  field,  which  is  covered 
by  the  specification  as  properly  construed ;  and  he  is  enti- 
tled to  say :  Inside  of  that  field  I  have  not  come ;  so  far  as 
I  have  worked  I  have  worked  outside  the  limit  which  is 
covered  by  it,  as  properly  construed,  and  therefore  I  am  not 
bound  to  make  any  of  those  payments  which  are  stipulated 
in  my  license  as  payments  to  be  made  for  working  the 

Eatent.  In  this  respect  the  appellant^  the  licensee,  stands 
ere  upon  the  same  issue  as  would  arise  between  a  patentee 
and  an  alleged  infringer  upon  the  question  of  the  fact  of  in- 
fringement. The  question  which  your  Lordships  have  to 
consider  is  the  same  which  in  an  ordinary  action  for  an  in- 
fringement of  a  patent  you  would  have  to  determine  upon 
that  one  particular  issue  going  to  the  fact  of  infringement, 
and  assuming  all  the  other  issues,  which  ordinarily  are 
raised  upon  a  patent  action,  to  be  found  for  the  plaintiff. 

Now,  my  Lords,  that  being  the  condition  of  the  argument 
as  regards  the  appellant,  the  question  which  arises  is, 
whether  by  the  manufacture  of  two  particular  clipping 
machines,  or  clipping  instruments,  which  are  exhibits  in  the 
cause,  he  has  come  within  the  terms  of  the  license  which  he 
has  taken.  [His  Lordship  here  took  up  two  of  the  machines 
exhibited  to  the  House  and  descrioed  them,  and  pro- 
ceeded :] 

The  two  particulars  in  which  Clark's  manufacture  is  said 
to  differ  from  that  of  the  patentee  are  these :  it  is  said,  in 
the  first  place,  that  the  teetn  of  the  comb  of  the  clipping  in- 
strument made  under  the  letters  patent  are  teeth  which 
should  be  exactly  mathematically  parallel,  and  that  the  top 
or  end  of  the  teeth  should  be  square,  and  it  is  said  that  the 
instrument  manufactured  by  the  appellant  has  the  teeth  not 
60  parallel,  and  that  they  are  pointed  instead  of  being  made 
in  that  square-topped  manner  in  which  the  patent  provides 
that  its  manufacture  should  be  made.  The  other  point  in 
which  it  is  said  that  the  manufacture  of  the  licensee  differs 
from  that  of  the  patentee  is  this :  it  is  said  that  in  the  patent 
article  a  provision  was  made  according  to  the  specification, 
tliat  an  additional,  plate  should  be  put  on  the  lower  part  of 
the  comb  for  the  purpose  of  raising  the  comb  from  the  skin 
427]  of  the  *animal  to  be  clipped,  and  in  that  way  regu- 
lating the  length  at  which  the  hair  of  the  animal  should  be 
clipped ;  and  it  is  said  that  in  the  manufacture  of  the  appel- 
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lant  there  is  no  provision  for  varying  in  that  way  the  length 
at  wliich  the  hair  should  be  clipped. 

Now,  my  Lords,  for  the  .purpose  of  seeing  how  far  in 
those  respects  the  manufacture  of  the  appellant  takes  him 
out  of  the  terms  of  the  patent,  it  is  necessary  to  turn  to  the 
specification  of  the  patent,  and  I  turn  to  the  specification  as 
altered  by  the  disclaimer  and  memorandum  of  alteration. 
In  the  first  place  I  will  consider  the  (juestion  as  to  what  was 
called  in  the  argument  the  parallelism  of  the  teeth.  My 
Lords,  the  only  sentence  of  the  specification  which,  in  speak- 
ing of  the  teeth,  uses  the  term  ''parallel"  is  this  "jP^,  one 
side  of  -4.,  made  either  straight  or  curved,  being  cut  into 
teeth  pointed  like  a  comb  in  the  parallel  portions."^  This 
is  the  material  part  of  the  sentence,  and  the  question  is, 
does  that  represent  as  one  essential  part  of  the  invention 
that  there  shall  be  a  parallelism  in  the  teeth,  and  that  that 
parallelism  is  a  peculiar  merit  of  the  invention  claimed  by 
the  patentee? 

I  do  not  for  the  present  look  at  the  drawing,  but  I  dwell 
merely  upon  the  words  that  I  have  read,  and,  reading  these 
words,  it  appears  to  me  that  it  would  be  impossible  as  a 
matter  of  construction  to  say  that  this  patentee  has  claimed, 
or  that  he  would  claim,  a  parallelism  of  the  teeth.  It  is 
quite  true  that  he  uses  the  word  ''parallel,"  but  he  explains 
in  the  clearest  way  that  he  used  it  in  a  popular  and  not  in 
the  mathematical  sense.  He  is  referring  for  his  analogy  or 
similitude  to  a  comb,  and  he  is  taking  notice  that  in  every 
comb  the  teeth  may  be  said  to  be  parallel,  and  undoubtedly 
they  are  in  a  popular  sense  parallel,  although  probably, 
mathematically  speaking,  it  would  be  diflicult  to  find  that 
the  teeth  of  a  comb  were  always,  or  generally,  mathemati- 
cally parallel.  But  he  goes  farther,  and  he  takes  notice 
that  tne  teeth  are  to  be  pointed  teeth,  and  they  are  to  be 
pointed  like  the  teeth  of  a  comb,  and  he  uses  the  expression 
*'in  the  parallel  portions."  He  uses  these  words  at  the 
same  time  that  he  declares  that  the  teeth  are  to  be  pointed 
teeth,  as  the  teeth  of  a  comb  are  pointed.  Now,  when  we 
remember  that  it  would  be  impossible  that  where  you  had 
teeth  *tapering  to  a  point  the  teeth  could  at  one  and  [428 
the  same  time  taper  to  a  point  and  be  mathematically  par- 
allel, it  becomes  perfectly  obvious  that  what  he  is  speaking 
of  as  the  portions  of  the  teeth  which  he  calls  "the  parallel 
portions"  are  the  upper  portions  of  the  teeth  nearer  the 
points,  as  distinguished  from  the  part  where  the  teeth  spring 
in  the  first  instance  from  the  body  of  the  comb,  and  where 
at  the  point  of  springing  from  the  comb,  they  are  naturally 
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in  a  more  angular  position  towards  each  other.  It  is  for 
this  purpose,  and  for  this  purpose  only,  that  he  is  intro- 
ducing the  word  "parallel."  And  then,  when  I  turn  with 
that  explanation  to  the  exhibit  of  that  which  is  made  by  the 
appellant,  the  licensee,  I  find  that  his  exhibit  comes  up  ex- 
actly to  the  description  which  is  contained  in  this  specifica- 
tion. At  the  point  where  the  teeth  spring  from  the  body,  or 
solid  part  of  the  comb,  the  teeth  are  towards  each  other 
angular,  but  after  they  pass  for  about  one  third  of  the  way 
up  to  the  point,  they  become,  in  popular  language  and  to 
the  eye,  parallel.  Although  it  may  possibly  pe  that  upon 
a  strict  mathematical  examination  some  divergence  from 
absolute  parallelism  might  be  detected,  still,  popularly 
speaking,  and  to  the  eye,  they  are  perfectly  parallel  at  the 
upper  two-thirds  of  the  teeth. 

Well,  my  Lords,  when  I  turn  to  the  drawing,  the  drawing 
shows  the  teeth  of  the  comb  onljr  so  far  as  those  teeth  pro- 
ject beyond  the  cutting  teeth  which  cover  them,  and,  so  far 
as  they  there  project,  that  is  to  say,  for  a  very  short  way 
from  the  points  upwards,  undoubtedly  in  the  drawing,  the 
points  are  represented  as  parallel  to  each  other,  and  in  the 
drawing  they  could  not  have  been  very  well  represented  in 
any  other  way  but  as  parallel.  It  is  also  true  that  it  is  very 
difficult  to  say  whether  in  the  drawing  the  teeth  are  meant 
to  have  points  exactly  acute,  or  square  points.  I  should 
say  they  were  rather  intended  to  have  square  points,  but  it  is 
not  anywhere  said  in  the  specification  that  square  points  are 
a  part  of  the  invention,  or  that  It  is  the  desire  of  the  patentee 
that  the  points  should  be  square ;  on  the  contrary,  he  states 
in  the  specification  that  they  are  to  be  pointed  like  a  comb, 
and  a  comb  with  square  points  is  what  probably  no  person 
ever  yet  saw. 

So  far,  therefore,  as  regards  the  parallelism,  I  do  not  find 
429]  that  ?Mr.  Adie  has  claimed  in  any  way  an  exact  and 
mathematical  parallelism  as  a  merit  of  his  invention.  He 
has  used  the  term  "parallel"  no  doubt,  but  he  has  used  it 
merely  in  its  popular  sense,  to  describe  by  the  similitude  of 
a  comb  that  tnese  teeth  are  not  to  incline  to  each  other  at 
any  angle  used  for  the  purpose  of  producing  an  inclination. 
The  case,  as  regards  the  parallelism,  will,  I  tliink,  be  judged 
of,  and  ought  to  be  judged  of,  as  I  said  before,  as  if  this 
had  been  a  proceeding  against  an  infringer.  It  appears  to 
me  that  it  would  be  utterly  impossible,  assuming  this  to  be 
a  valid  patent,  and  the  proceedings  to  be  taken  against  an 
alleged  infringer  for  manufacturing  an  instrument  such  as 
I  hold  in  my  hand,  that  that  infringer  could  be  allowed  to 
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say, — I  have  not  infringed  the  patent,  because  by  the  appli- 
cation of  a  minute  and  mathematical  test  it  will  be  found 
that  there  is  not  an  exact  and  complete  parallelism  at  the 
upper  part  of  these  teeth  near  the  points. 

The  other  question  seems  to  me  to  be  even  more  simple 
tlian  this.  The  part  of  the  specification  which  relates  to  the 
additional  plate  is  that  which  it  is  necessary  to  consider. 
It  is  in  these  words :  "The  short  end  of  the  lever  works  in  a 
slot  in  By  and  by  moving  the  handles  If  IT  to  and  from  each 
other,  lateral  motion  is  given  to  the  plates  A  and  B  and  to 
the  cutters,  which  cut  both  ways,  clip  all  that  comes  between 
them,  the  thickness  being  regulated  by  the  thickness  of  ^" 
(that  is  the  body  of  the  comb)  ''or  increased  when  desired 
by  an  extra  comb  JS  fixed  on  underneath,"  and,  as  I  said,  the 
appellant  alleges  that  he  has  not  fixed  on  any  extra  comb, 
and  therefore  has  not  worked  under  this  jjatent.  But,  m^ 
Lords,  that  is  at  once  answered  by  observing. that  what  is 
here  spoken  of  is  in  the  alternative.  There  are  two  things 
which  may  be  done — you  may  work  the  patent  by  making 
an  instrument  having  a  fixed  degree  of  thickness,  a  fixed 
point  at  which  the  hair  is  to  be  cut,  if  that  is  the  course  you 
prefer.  If  that  suits  the  business  which  you  have  in  hand, 
you  accomplish  it  by  making  the  comb  A  of  the  thickness 
which  you  desire.  But  there  is  another  course  which  you 
may  take.  You  may  desire  to  increase  the  length  at  which 
the  hair  is  to  be  cut,  and  if  you  so  desire  you  are  then  to  put 
on  an  extra  comb  JE.  But  the  one  alternative  is  a  subject  of 
the  patent  just  as  much  as  the  other.  It  nowhere  says 
^that  the  instrument  must  be  an  instrument  which  is  [430 
to  be  worked  in  either  or  both  ways.  It  may  suit  the  business 
of  one  man  to  work  it  without  variation ;  it  may  suit  the 
business  of  another  man  to  work  it  with  variation  ;  and  I 
ask,  if  it  be  the  case  that  the  person  working  it  does  not,  to 
use  the  words  of  the  specification,  desire  to  increase  the 
thickness,  what  is  he  to  do  ?  My  Lords,  he  is  clearljr  in  that 
case  to  work  without  the  extra  comb  in  the  method  in  which 
the  appellant,  the  licensee,  has  worked.  Therefore,  again 
using  the  test  of  an  action  against  an  infringer,  it  would  be 
impossible  toimagine  that  an  infringer,  who  in  other  respects 
haa  followed  the  manufacture  pointed  out  in  the  specifica- 
tion, could  exempt  himself  from  liability  by  saying,  I  did 
not  desire  to  increase  the  thickness,  and  I  did  not  increase 
the  thickness  by  the  use  of  any  extra  comb. 

Therefore,  my  Lords,  upon  the  two  points  of  difference  I 
am  obliged  to  find,  without  any  kind  of  hesitation,  that 
there  is  nothing  whatever  in  what  is  suggested  which  con- 
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stitutes  that  which  will  deliver  the  licensee  from  the  charge 
of  having  worked  under,  and'  according  to,  the  patent. 

My  Lords,  a  point  was  raised  in  the  coarse  of  the  argu- 
ment, which  occupied  some  time  in  the  discussion — as  to 
whether  certain  evidence  ought  or  ought  not  to  be  admitted 
in  this  case.  That  evidence  was  of  this  kind :  there  had 
been  previous  patents  granted  to  different  persons  for  the 
purpose  of  making  horse-clippers  of  various  kinds,  and  the 
present  patent  being  a  patent  for  ''improvements  in  the  ma- 
chinery for  clipping  horses,"  it  was  said  that  those  prior 
patents  ought  to  be  admitt^  in  evidence  for  the  purpose  of 
showing  the  state  of  the  manufacture  before  the  present  pat- 
ent was  granted,  and  that,  they  being  so  admitted,  your  Lord- 
ships would  find  in  them  descriptions  of  machines  which 
were  identical,  or  all  but  identical,  as  to  the  formation  of  the 
teeth,  with  that  machine  which  the  appellant,  the  licensee, 
was  using.     And  then  it  was  said,  if  toat  is  so,  the  present 

J)atent  claiming  machinery  which  would  be  covered  by 
ormer  patents,  would  be  invalid,  and  you  ought  to  put 
upon  this  specification  the  construction,  if  it  is  possible  so 
to  do,  whicn  would  deliver  it  from  the  peril  of  being  held 
by  reason  of  the  prior  specifications.  My  Lords,  the  Lords 
Justices  heard  the  evidence  upon  the  subject  de  bene  esse, 
431]  *and  ultimately  they  expressed  an  opinion  that  it 
could  not  be  received  for  the  purpose  for  which  it  was  in- 
tended ;  but  they  said,  as  I  read  their  judgment,  that  having 
looked  at  the  evidence,  that  evidence  would  not  affect  the 
conclusion  at  which  they  arrived,  and  in  point  of  fact  the 
evidence  appears,  60  far  as  I  understand  it,  to  be  entered  in 
the  decree. 

I  do  not  think  it  will  be  necessary  for  your  Lordships  to 
lay  down  any  precise  rule  as  to  the  reception  or  the  rejec- 
tion of  evidence  in  this  case.  It  appears  to  me  that  it  would 
be  (juite  open  in  a  case  of  this  kind  for  a  person  in  the 
position  01  a  licensee,  or  for  a  person  in  the  position  of  a 
patentee,  to  refer,  in  launching  his  case,  to  the  state  of  raanu- 
tacture  up  to  and  at  the  time  when  the  patent  was  granted. 
He  might  give  evidence  of  that  in  any  usual  way — in  any 
way  suitable  for  the  purpose.  I  should  myself  doubt 
whether  the  mere  reproduction  of  prior  specifications  from 
the  records  of.  the  Patent  Office  would  be  the  best  way  of 
showing  what  was  the  state  of  the  manufacture  at  the  time, 
for  it  might  well  be  that  there  were  in  the  Patent  Office 
specifications  which  had  been  allowed  to  slumber,  which 
had  been  utterly  unused,  which  had  never  been  adopted  or 
taken  into  the  coutse  of  manufacture,  and  which  practically 


Vol.  II.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  9 

H.L.(E.)  Clark  v.  Adie  (No.  2).  1877 

had  exercised  no  influence  whatever  upon  the  manufacture 
of  the  particular  article.  But  my  Lords,  I  am  not  prepared 
to  say  that  in  some  way,  and  for  some  purpose,  these  specifi- 
cations might  not  have  been  put  into  the  hands  of  those  ac- 
quainted with  the  trade,  and  questions  have  been  asked 
upon  them  ;  nor  am  I  prepared  to  say  that  they  might  not 
for  some  purposes  have  been  admissiole  in  evidence,  and  if 
admissible  in  evidence  for  some  purpose,  of  course  they 
would  become  evidence,  whatever  the  weight  and  effect  of 
that  evidence  might  be  in  the  cause. 

My  Lords,  it  is  sufficient  for  this  purpose  to  say  that,  hav- 
ing attentively  considered  the  parts  oi  those  specifications 
which  it  was  suggested  to  your  Lordships  had  a  bearing 
upon  this  case,  I  have  arrived  at  the  conclusion  that  they 
are  not  of  any  weight  to  control  what  appears  to  me  to  be 
the  necessary  and  legitimate  construction  of  the  particular 
specification  which  your  Lordships  have  to  consider.  It  was 
said  that  if  the  specification  before  the  House  was  ambigu- 
ous or  doubtful,  a  construction  might  be  jjut  *upon  [432 
it  which  would  save  this  specification  from  invalidity  by  rea- 
son of  prior  publication.  My  Lords,  it  is  unnecessary  to 
consider  that  argument,  for  the  specification  appears  to  me 
not  to  be  doubtful  or  ambiguous.  What  the  consequence 
might  be  in  any  litigation  with  an  outsider,  with  one  of  the 

Suplic,  it  is  not  for  your  Lordships  now  to  consider ;  but 
aving  to  construe  the  specification  upon  the  two  particular 
rrints  which  have  been  mentioned,  I  am  bound  to  say  that 
arrive  without  hesitation  at  the  conclusion  that  there  is 
nothing. in  the  specification  which  rests  the  merit  of  the 
invention  upon  a  parallelism  of  the  teeth  of  the  comb, 
and  there  is  nothing  on  the  proper  construction  of  the 
specification  which  enables  either  a  licensee  or  an  infringer 
to  say  that  provided  he  does  not  use  the  extra  comb  which 
is  spoken  of,  he  does  not  use  and  he  does  not  infringe  the 
patent. 

My  Lords,  upon  those  grounds  I  submit  to  your  Lord- 
ships, and  move  your  Lordships,  that  the  appeal  should  be 
dismissed  with  costs. 

Lord  Hatherley  had  come  to  the  same  conclusion,  with- 
out any  hesitation,  for  it  appeared  to  him,  when  the  two 
machines  were  examined,  that  the  appellant  in  the  present 
case  was  really  driven  to  rest  his  case  upon  narrowing  the 
effect  of  Adie's  patent  to  such  an  extent  as  to  enable  him  to 
say  in  substance  that  he  had  not  worked  under  it.  The 
licensee  could  not  deny  the  validity  of  the  patent,  but  he 
might  show  that  what  he  had  done  did  not  come  within  its 
20  Eno.  Rep.  2 
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terms.  With  regai-d  to  the  parallelism,  his  Lordsliip  read 
the  patent  as  the  Lord  Chancellor  had  read  it.  And  he  read 
in  the  same  manner  that  part  of  the  patent  which  related  to 
the  additional  thickness  of  plate  required  to  regulate  the 
length  of  the  hair  to  be  cut.    His  Lordship  continued : 

When  we  come  to  the  claim  of  the  patentee,  supposing 
him  to  be  placed  in  the  position  of  having  to  satisfy  a  court 
that  he  has  not  claimed  too  much,  when  it  comes  to  be 
proved  that  other  patents  have  been  taken  out  which  might 
more  or  less  cover  some  of  those  inventions  which  he  has 
claimed,  then  he  says:  '*  I  would  have  it  understood  that  I 
do  not  confine  myself  to  the  precise  details  shown  and  de- 
scribed." The  argument  here  has  endeavored  to  confine 
him  very  strictly  indeed  to  that  claim,  but  he  says  the^y 
433]  *"  may  be  varied."  He  says,  ''What  I  do  claim  is 
the  application  of  a  number  of  small  shears  clipping  hair  to 
any  required  length" — that  is  one  thing — "the  protection 
afforded  by  means  of  the  comb  points  in  front" — that  is  the 
next  thing — "and  the  guidance  given  to  the  hair  by  means 
of  said  comb  points."  It  is  perfectly  impossible,  as  it  seems 
to  me,  in  a  common  sense  construction  of  these  words,  to  say 
that  he  has  limited  his  claim  to  the  |)arallel  portions  of  the 
comb,  and  to  the  placing  of  an  additional  block  in  order  to 
vary  the  thickness  of  the  hair  which  might  have  to  be  cut. 
As  was  observed  by  one  of  your  Lordships,  certainly,  what- 
ever may  be  thought  of  the  length  to  which  Foaywell  v.  Bos- 
took  (')  has  gone,  it  would  have  been  a  singular  argument 
indeed  for  a  patentee  to  use,  and  it  is  one  as  to  which  it  is 
strange  that  it  should  never  have  occurred  to  anybody  to 
use  it,  if  it  could  have  been  used,  to  say :  The  mode  in  which 
a  patent  of  this  description  is  now  construed  by  me  is  this : 
when  you  find  it  is  a  construction  for  an  improvement  of  the 
machine,  then  look  to  all  the  other  machines  which  have 
been  constructed  for  this  purpose,— take  out  of  the  apparent 
largeness  and  generality  of  this  claim  all  those  inventions 
and  improvements  which  have  been  anticipated  by  the  other 
letters  patent  which  I  produce  and  show  in  evidence — hold, 
on  my  oehalf,  that  I  must  have  known  all  these  prior  inven- 
tions, and  that  therefore  it  is  most  preposterous  to  suppose 
that  I  can  be  claiming  them,— I  ask  the  court  therefore  to 
cast  out  of  its  purview  all  that  had  previously  been  invented, 
and  to  leave  me  in  possession  of  the  residuum  as  that  on 
which  I  can  be  held  to  insist  against  an  infringer.  What- 
ever may  be  the  length  to  which  the  principle  on  which 
Foxwell  V.  BostocJc  {*)  was  decided  has  been  carried,  it  seems 

(1)  12  W.  R.,  723 ;  4  De  G.  J.  A  S.,  298. 
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to  me  that  it  would-  be  a  very  extraordinary  construction  of 
letters  patent  to  say  that  the  court  would  take  care  to  steer 
a  patentee  clear  of  all  those  rocks  which  are  ahead  of  paten- 
tees in  consequence  of  previous  inventions,  by  the  simple 
assumption  that  it  was  impossible  that  he  could  mean  to 
claim  those  things  whicli  had  been  already  invented,  and 
therefore  you  must  reduce  his  claim  to  a  minimum  as  long 
as  you  find  anything  to  reduce  it  to — ^you  must  reduce  it  to 
those  things  which  had  never  been  invented  before,  and  so 
hold,  on  the  construction  of  the  present  *patent,  that  [434 
you  have  reduced  it  to  the  parallelism  and  the  substitution 
of  the  additional  blocks  for  the  purpose  of  cutting  hair  at 
different  lengths.  It  appears  to  me  to  be  perfectly  plain 
that  we  must  construe  these  letters  patent  in  a  simple 
way,  as  the  patentee  has  chosen  to  explain  them  for  himself 
in  framing  his  claim.  He  has  told  you  what  he  claims, 
namely,  those  things  which  I  have  read.  It  seems  to  me 
that  you  cannot  confine  the  claim  to  that  which  the  licen- 
see, because  it  suits  his  purpose,  wishes  to  confine  it  to, 
any  more  than  you  could  have  done  that  in  the  case  of 
an  infringer  if  this  had  been  an  ordinary  action  for  in- 
fringement. 

I  will  say  little  or  nothing  about  the  introduction  of  the  evi- 
dence. There  are  several  points  of  view,  no  doubt,  in  which 
the  production  of  those  patents  as  evidence  may  possibly 
have  been  correct,  because  this  being  a  patent  for  an  im- 
provement, I  take  it  that  it  was  open  to  both  the  plaintiff 
and  the  defendant  in  an  action  of  this  kind  to  lead  tne  court 
up  to  what  the  improvements  were,  by  putting  the  court  in 
possession  of  what  the  previous  inventions  were,  upon  which 
this  was  said  to  be  an  improvement.  I  have  no  doubt  that 
that  would  be  one  legitimate  use  of  the  evidence,  as  it  would 
also  be  a  legitimate  use  of  it  to  show,  by  other  letters  patent 
or  the  like,  what  the  exact  terms  of  art  were  which  were  em- 
ployed in  describing  the  machine  in  question.  The  evidence 
having  been  admitted  for  a  legitimate  purpose,  it  would  be 
perfectly  legitimate  to  let  it  remain  on  tne  record,  but  as 
regards  the  question  whether  that  evidence  could  be  used  in 
the  manner  in  which  it  has  been  pressed  upon  us  in  argu- 
ment, namely,  as  showings  step  by  step,  that  first  one  por- 
tion of  what  this  patentee  seems  to  me  to  have  claimed,  is  to 
be  rejected  because  it  was  invented  by  somebody  else  before 
him,  and  then  that  another  portion  of  what  he  claims  is  to 
be  rejected  because  it  was  invented  by  another  person  before 
him,  and  that  therefore  it  is  legitimate  to  use  such  evidence 
in  construing  language,  which  is  in  itself  plain,  for  the  pur- 
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pose  of  showing  that  it  could  not  possibly  have  that  which 
IS  its  ordinary  and  primary  meaning,  because  if  it  had  that 
effect  it  would  leave  the  patentee  subject  to  the  destruction 
of  his  patent:  I  apprehend,  my  Lords,  that  it  would  be 
very  doubtful  indeed  whether  it  is  evidence  which  could  be 
pressed  as  being  useful  for  such  a  purpose. 
435]  *But  it  is  not  necessary  to  go  farther  upon  that 
point,  because  I  hold  that  from  the  language  of  this  patent 
it  is  impossible  to  construe  it  as  confined  to  the  two  points 
referred  to  by  the  appellant,  and  it  is  impossible  so  to  con- 
strue it  as  not  to  leave  a  portion  therein  which  strikes  Mr. 
Clark  as  the  licensee,  and  makes  him  liable  for  the  license 
duty  he  has  agreed  to  pay  in  respect  to  that  portion  under 
which  he  has  worked,  he  being  compelled  by  the  circum- 
stances under  which  he  took  the  license,  to  close  his  mouth 
as  to  any  alleged  deficiencies  in  the  patent.  It  is  not  for 
him  to  say  that  any  part  of  the  patent  is  void ;  he  cannot 
do  that.  If  the  patent  must  be  taKen  to  be  valid  and  effec- 
tual against  him,  I  think  he  has  clearly  manufactured  a 
machine  within  the  terms  of  that  patent  in  respect  of  which 
h.e  agreed  to  take  the  license  and  agreed  to  pay  a  royalty, 
which  royalty,  therefore,  became  payable  by  nim  upon  that 
machine. 

Lord  Blackburn  :  My  Lords,  I  am  entirely  of  the  same 
opinion. 

The  position  of  a  licensee  who  under  a  license  is  working 
a  patent  right,  for  which  another  has  got  a  patent,  is  very 
analogous  indeed  to  the  position  of  a  tenant  of  lands  who 
has  taken  a  lease  of  those  lands  from  another.  So  long  as 
the  lease  remains  in  force,  and  the  tenant  has  not  been 
evicted  from  the  land,  he  is  estopped  from  denying  that 
his  lessor  had  a  title  to  that  land.  When  the  lease  is  at  an 
end,  the  man  who  was  formerljr  the  tenant,  but  has  now 
ceased  to  be  so,  may  show  that  it  was  altogether  a  mistake 
to  have  taken  that  lease,  and  that  the  laiid  really  belonged 
to  him  ;  but  during  the  continuance  of  the  lease  he  cannot 
show  anything  of  the  sort ;  it  must  be  taken  as  against  him 
that  the  lessor  had  a  title  to  the  land.  Now  a  person  who 
takes  a  license  from  a  patentee,  is  bound  upon  the  same 
principle  and  in  exactly  the  same  way.  The  two  cases  are 
very  closely  analogous ;  in  analogies  there  are  always  apt 
to  be  some  differences,  but  I  know  of  none  in  this.  The 
tenant  under  a  lease  is  at  liberty  to  show  that  the  parcel  of 
land  which  he  and  the  lessor  are  disputing  about  was  never 
comprised  in  the  lease  at  all ;  he  mav  show  that  he  took  the 
lease  of  Blackacre  from  the  person  who  granted  him  the  lease, 
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and  *that  the  spot  of  land  then  in  question,  Greenacre,  [436 
we  will  suppose,  is  a  piece  of  land  which  was  never  included 
in  the  lease  at  all,  and  which  belongs  to  him  (the  tenant)  un- 
der some  other  right.  So  may  a  licensee  under  a  patent 
show  that,  although  he  accepted  the  license,  and  worked  the 
patent,  and  the  patentee  could  never,  therefore,  so  long  as 
that  license  was  in  existence,  bring  an  action  against  him  as 
an  infringer,  yet  the  particular  thin^  which  he  has  done  was 
not  a  part  of  what  was  included  m  the  patent  at  all,  but 
that  he  has  done  it  as  one  of  the  general  public  might  have 
done  it,  and  therefore  is  not  bound  to  pay  royalty  for  it. 
If  he  has  used  that  which  is  in  the  patent,  and  which  his 
license  authorizes  him  to  use  without  the  patentee  being 
able  to  claim  against  him  for  infringement,  because  the 
license  would  include  it,  then,  like  a  tenant  under  a  lease, 
he  is  estopped  from  denying  the  patentee's  right,  and  must 
pay  royalty.  Although  a  stranger  might  show  that  the 
patent  was  as  bad  as  any  one  could  wish  it  to  be,  the  licensee 
must  not  show  that. 

Taking  that  to  be  the  rule,  and  I  think  the  analogy  be- 
tween the  two  is  perfect,  the  question  in  a  suit  in  which  a 
patentee  is  claiming  royalty  from  his  licensee  is,  whether 
what  the  licensee  has  done  is  included  in  the  patent  which 
the  patentee  or  licensor  had,  and  which  he  gave  him  license 
to  use?  That  must  depend  entirely  upon  the  construction 
of  the  specification.  If  upon  the  true  construction  of  the 
specification  it  is  included,  no  matter  whether  it  is  good  or 
bad,  the  licensee  must  pay.  If,  upon  the  true  construction 
of  the  specification  it  is  not  included,  there  is  no  reason  why 
the  licensee  should  pay. 

My  Lords,  that  brings  us  to  what  is  the  point  in  the  pres- 
ent case.  In  construing  the  specification,  we  must  con- 
strue it  like  all  written  documents,  taking  the  words  and 
seeing  what  is  the  meaning  of  those  words  when  applied  to 
the  subject-matter;  and  in  the  case  of  a  specification  which 
is  addressed  not  to  the  world  at  large  but  to  a  particular 
class,  for  instance,  skilled  mechanicians,  possessing  a  certain 
amount  of  knowledge,  it  is  material  for  the  tribunal  to  put 
itself  in  the  position  of  such  a  class,  namely,  skilled  mech- 
anicians, and  to  see  what  the  words  of  the  specification  mean 
when  applied  to  such  a  subject  as  skilled  mechanicians 
would  *know,  and,  a^  the  tribunal  has  now,  by  the  [437 
admission  of  evidence  or  otherwise,  put  itself  in  a  position 
to  understand,  and  then  to  say  what  the  words  of  the 
specification  mean  when  applied  to  such  a  subject-matter. 
For  that  purpose  I  am  not  at  all  prepared  to  say  that  the 
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Other  patents  and  specifications  would  not  in  the  present 
case  be  admissible  evidence,  as  having  more  or  less  weight 
(in  this  case  I  think  they  would  have  but  little  weight)  or 
value  as  putting  the  courts  in  the  position  of  knowing  wliat 
was  the  subject-matter  they  .were  dealing  with,  and  what 
the  words  meant,  and  whether  they  had  a  different  construc- 
tion from  what  they  would  have  if  construed  without  that 
knowledge.  But  when  it  is  attempted,  as  it  was  certainly 
in  the  argument  before  us,  I  do  not  know  whether  the  Vice- 
Chancellor  went  so  far  as  that,  to  say  that  inasmuch  as 
these  specifications  show,  or  are  alleged  to  show,  that  mat- 
ters which,  upon  a  fair  construction  of  the  specification  are 
claimed  by  the  patentee,  were  old  at  the  time  that  the 
patent  was  taken  out,  and  were  generally  known  to  be  old, 
therefore  the  specification  must  be  so  construed  as  not  to 
include  them  ;  that  seems  to  me  to  be  both  contrary,  as  far 
as  I  know,  to  the  course  of  decision  and  contrary  to  principle. 
As  my  noble  and  learned  friend  opposite  (Lord  Hatherley) 
has  just  observed,  it  would  afford  a  very  simple  recipe  for 
saying  that  no  patent  should  ever  be  upset  upon  the  ground 
of  want  of  novelty.  If,  when  you  say  you  can  show  that  a 
thing  was  old  at  the  time  the  patent  was  granted,  you  are  to 
construe  the  specification  as  not  intending  to  claim  that,  be- 
cause such  a  claim  would  be  suicidal  and  foolish,  it  would 
be  a  recipe  for  saying  you  shall  never  upset  a  patent  at  all 
for  want  of  novelty.  I  do  not  think,  my  Lords,  that  that 
could  possibly  be  done. 

Now,  my  Lords,  with  these  general  remarks,  I  come  to 
the  present  case.  [His  Lordship  made  a  statement  of  the 
facts,  and  said:]  It  seems  to  me,  my  Lords,  that  Clark 
has  in  fact  used  the  patent  whilst  he  had  a  license  to  use  it, 
and  that,  having  used  it  in  that  way,  and  there  having  been 
nothing  analogous  to  an  eviction,  or  other  mode  of  termi- 
nating the  license,  he  is  as  much  bound  to  pay  the  royalty 
rent  as  a  tenant,  in  the.  analogous  case,  would  have  been 
bound  to  pay  the  rent  for  the  land. 

438]  *IiOBD  Gordon  concurred.  As  to  the  argument  for 
the  absolute  exclusion  of  evidence  as  to  prior  patents,  his 
Lordship  said : 

I  think  it  is  of  the  more  consequence  in  this  case  that 
your  Lordships  should  not  come  to  a  decided  opinion  witli 
reference  to  the  exclusion  of  the  kind  of  evidence  which  was 
tendered  on  this  trial,  first,  because  this  is  a  case  which  has 
reference  to  ''improvements"  on  means  and  machinery  for 
doing  a  particular  sort  of  work,  as  to  which  there  is  no 
doubt  that  various  machines  have  been  described  and  pro- 
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tected  under  previous  patents ;  and,  secondly,  because  in 
the  present  case,  while  it  is  the  rule  that  a  licensee  is  not 
entitled  to  object  to  the  validity  of  the  patent  which  is  the 
subject  of  the  license,  still  it  does  appear  to  me  that  there 
have  been  views  Expressed  which  might  pennit,  and  fully 

i'ustify,  the  reception  of  the  evidence  which  has  been  rejected, 
refer  to  the  opinion  that  the  licensee  may  show  that  what 
he  has  done,  and  in  respect  of  which  a  royalty  is  claimed 
from  him,  is  something  that  is  really  not  within  the  limits 
of  the  patent.  That  makes  it  necessary  that  there  should 
be  a  full  opportunity  of  giving  evidence.  There  should  not 
be  a  rule  of  absolute  exclusion  of  such  evidence.  There 
should  on  certain  occasions  be  a  full  opportunity  of  giving 
it  Some  of  these  cases  might  come  before  the  common 
law  courts,  where  the  jud^e  does  not  form  and  declare 
his  own  opinion  upon  the  evidence  itself,  but  states  his  view 
of  its  competency,  leaving  to  the  iury  the  decision  of  its 
value  in  point  of  fact.  Subject  to  these  observations,  I  con- 
cur in  what  has  been  proposed  as  to  the  disposal  of  this  case. 

Order  appealed  against  afflrToedy  and  appeal 
dismissed  with  costs, 

Lords^  Journals,  30th  April,  1877. 

Solicitor  for  appellant :  Alfred  Hendricks. 
Solicitor  for  respondent :  J.  Henry  Johnson. 
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*TnoKAS  Hughes,  Appellant ;  and  The  Directors,  [439 
&c.,  OF  THE  JMetropolitan  RAILWAY  COMPANY,  Re- 
spondents ('). 

Notice  to  Repair — Sutpention  of  Effect  of — EquitahU  ReUef  agatnut  Forfeiture. 

W^here  a  notice  to  repair  has  been  ^ven,  and  the  lessee  makes  an  offer  to  sell  his 
Interest  in  the  premises,  and  a  negotiation  takes  place  on  that  offer,  the  effect  of  that 
offer  and  the  negotiation  is  to  suspend  the  notice  till  the  negotiation  has  been  termi- 
nated, from  which  event  alone  the  date  of  the  notice  can  properly  be  calculated. 
Equity  will  relieve  against  an  ejectment  founded  on  the  original  notice. 

A  notice  to  repair,  within  six  months,  houses  held  on  lease  by  the  Metropolitan 
Railway  Company,  was  given  on  the  21id  of  October,  1874,  to  expire  on  the  22d  of 
April,  1875.  It  was  answei^ed  by  a  letter  of  the  28th  of  November,  suggesting  that 
the  lessors  might  like  to  purchase  the  premises.  The  lessors*  solicitors,  oy  letter  of 
the  Ist  of  December,  asked  the  price  demanded,  and  were  told,  by  letter  on  the  80th 
of  December,  that  it  was  £3,000.  The  lessors'  solicitors  on  the  31st  of  December, 
1874,  wrote  to  say  that,  considering  the  condition  of  the  premises,  "  the  price  is  out 

(')  Affirming  16  Eng.  Rep.,  466. 
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of  all  reason.  We  must  therefore  request  you  to  reconsider  the  question  of  price,  hav- 
ing regard  to  the  previous  observations,  and  to  the  fact  that  the  company  have  al- 
ready Been  served  with  notice  to  put  the  premises  in  repair,  and  we  shall  be  glad  to 
receive  in  due  course  a  modified  proposal  from  you/'  No  farther  communication  on 
this  subject  took  place  till  the  19th  of  April,  1875,  when  the  agent  for  the  company 
wrote  to  say  that  as  "  the  negotiations  had  not  resulted  in  a  sale  the  company  would 
take  in  hand  the  repairs.  On  the  20th  o^April  the  solicitors  for  the  appellant  wrote, 
declaring  that  "the  negotiations"  had  been  broken  off  in  December  last,  and  that 
there  had  been  ample  time  since  then  to  complete  the  repairs.  On  the  22d  of  April 
the  notice  expired,  and  on  the  28th  the  ejectment  was  served.  After  verdict  for  the 
plaintiff  and  judgment  in  the  court  below : 

Hdd,  that  the  company  was  entitled  in  equity  to  be  relieved  against  the  forfeiture, 
for  that  the  letters  at  the  end  of  November  and  at  the  beginning  of  December  had 
the  effect  of  suspending  the  notice,  and  that  the  suspension  did  not  come  to  an  end 
till  the  3l8t  of  December,  till  which  time  the  operation  of  the  notice  was  waived,  so 
that  no  part  of  that  time  could  be  counted  against  the  tenant  in  a  six  months'  notice 
to  repair. 

In  this  case  an  action  of  ejectment  had  been  brought  to 
recover  from  the  respondents  possession  of  certain  houses, 
originally  demised  by  a  lease,  dated  the  15th  of  June,  1787, 
440]  executed  by  the  *then  Lord  Southampton  to  Mr. 
James  Haygarth.  The  tenancy  was  for  ninety-nine  years, 
to  commence  as  from  the  29th  of  September,  1786.  The 
appellant  was  the  freehold  reversioner  of  the  property,  and 
the  respondents  were  the  assignees  of  the  lease.  There  was 
the  ordinary  covenant  ''as  often  as  need  shall  require  dur- 
ing the  term  hereby  granted,"  to  repair, — ^and  the  lessor 
"and  the  person  or  persons  for  the  time  being  entitled  to  the 
freehold  or  inheritance  of  the  said  premises,  and  his  or  their 
stewards,  surveyors,  and  workmen,  twice  in  every  year  or 
oftener"  were  to  be  entitled  to  enter  and  view  the  state  and 
condition  of  the  premises,  and  to  give  or  leave  notice  in 
writing  on  the  demised  premises,  for  the  amendment  of  all 
defects,  and  want  of  reparation.  And  the  lessee  covenanted 
within  six  months  after  such  notice  to  repair. 

On  the  22d  of  October,  1874,  the  appellant's  solicitors  left 
with  the  respondents  a  formal  written  notice  to  repair  ''within 
the  space  or  six  calendar  months  from  the  date  hereof."  On 
the  28th  of  November,  1874,  the  agents  of  the  respondents 
wrote  acknowledging  the  receipt  oi  the  notice,  and  promis- 
ing that  "the  repairs  required  oy  the  covenants  of  the  leases 
shall  be  forthwith  commenced."  The  letter  went  on  thus : 
"It  occures  to  us  that  the  freeholder  maybe  desirous  of  ob- 
taining possession  of  the  company's  interest,  which,  as  you 
know,  is  but  short,  and  so  we  propose  to  defer  commencing 
the  repairs  until  we  hear  from  you  as  to  the  probability  of 
an  arrangement  such  as  we  suggest."  On  the  1st  of  Decem- 
ber, 1874,  the  appellant's  agents  wrote  that  if  the  respondents 
"are  willing  to  sell  these  houses,  and  give  Immediate  pos- 
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session,  our  client  will,  on  hearing  from  you  the  price,  con- 
sider whether  it  is  worth  his  while  to  acquire  the  company's 
interest  or  not." 

On  the  30th  of  December,  1874,  the  respondents'  agents 
offered  a  surrender  of  the  whole  of  the  leases  in  consideration 
of  a  payment  of  £3,000,"  and  asked  for  an  answer  at  *' early 
convenience." 

On  the  next  day,  the  31  st  of  December,  the  appellant's 
solicitors  wrote  to  say  that  "having  regard  to  the  state  of 
repair  in  which  the  houses  now  are,  and  to  the  large  expen- 
diture which  will  be  required  to  put  them  in  a  proper  condi- 
tion, the  whole  of  which  the  company  is  liable  to  bear  under 
the  covenants  in  the  leases,  we  think  the  price  asked  for  is  out 
of  all  reason.  We  must  therefore  request  you  to  reconsider 
the  question  of  price,  having  *regard  to  our  previous  [441 
observations,  and  to  the  fact  that  the  company  have  already 
been  served  with  notice  to  putthe  premises  in  repair,  and 
we  shall  be  glad  to  receive  in  due  course  a  modified  pro- 
posal from  you." 

On  the  6th  of  January,  1875,  the  appellant's  agents  wrote 
to  request  payment  oi  ground  rent  for  the  various  houses 
which  had  been  the  subject  of  the  correspondence,  arid  to 
ask  "the  address  of  Colonel  Penley,  to  whom  you  pay  a 
rent  of  £100  a  year"  in  respect  of  one  of  the  houses.  As 
to  this  house  the  answer,  dated  the  7th  of  January,  1875, 
was  that  the  rent  was  paid  to  Colonel  Penley' s  solicitors, 
Messrs.  Remnant  &  Penley,  of  Lincoln's  Inn  Fields. 

No  other  communication  passed  between  the  parties  till 
the  19th  of  April,  1875.  On  mat  day  Mr.  Bell,  the  secretary 
of  the  respondents,  wrote  from  the  company's  offices  to  the 
appellant's  solicitors,  "As  the  negotiations  with  your  client 
have  not  resulted  in  a  sale  of  the  company's  interest  to  him, 
and  the  weather  is  now  favorable  for  the  performance  of  the 
necessary  works,  our  repairing  staff  will  immediately  take 
in  hand  the  requisite  repairs  to  the  above  premises." 

On  the  20th  of  April,  1875,  the  appellant  s  solicitors  wrote 
to  Messrs.  Remnant  &  Penley,  "with reference  to  Mr.  Bell's 
letter  to  you  we  beg  to  say  that  the  negotiations  with  Mr. 
Hughes  were  broken  off  in  December  last,  and  there  has 
been  ample  time  since  then  to  have  completed  the  repairs  in 
accordance  with  the  terms  of  the  notice." 

On  the  22d  of  April,  1875,  the  notice  expired.  On  the 
28th  of  April  (the  premises  being  alleged  to  be  still  out  of 
repair)  the  writ  of  ejectment  was  served.  After  -action 
brought  the  repairs  were  begun,  and  were  completed  some- 
where in  June. 

20  Eng.  Rep.  3 
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The  ejectment  was  tried  before  Mr.  Justice  Denman  and  a 
special  jury  on  the  10th  of  November,  1875,  when  a  verdict 
was  found  for  the  plaintiff  (the  appellant),  and  judgmeat 
was  entered  thereon. 

On  the  23d  of  November  a  motion  was  made  by  the  de- 
fendants (the  respondents),  to  stay  execution  on  equitable 
grounds.  Lord  Coleridge,  in  delivering  the  judgment  of  the 
court  (*),  refusing  the  motion,  referred  to  an  affidavit  made 
442]  by  the  secretary  of  the  companv,  *in  which  it  was 
stated  that  the  respondents  presumed  that  the  repairs  need 
not  be  commenced  until  farther  notice  from  the  plaintiff's 
solicitors,  and  that  the  six  months  would  not  include  any  time 
during  which  the  negotiations  were  pending,  and  said,  ''we 
are  of  opinion,  however,  that  even  ii  the  defendants  did  as- 
sume what  is  nere  stated,  thejr  were  not  led  to  do  so  by  any- 
thing said  or  done  by  the  plaintiff  or  his  solicitors.  It  appears 
to  us  that  the  effect  of  the  correspondence  was  this :  first, 
to  -give  to  the  company  a  reasonable  time  to  make  a  fresh 
offer ;  and,  secondly  (if  the  negotiations  were  not  resumed), 
to  give  the  companv  a  reasonable  time  (but  not  necessarily 
six  months),  from  the  31st  of  December,  to  do  the  repairs 
required. ' '  Judgment  was  therefore  ordered  not  to  be  stayed. 
The  defendants  then  gave  notice  of  an  application  to  the 
Court  of  Appeal  that  the  order  of  the  Court  of  Common 
Pleas  might  be  reversed  and  all  proceedings  stayed,  on  such 
terms  as  the  court  might  think  fit.  The  Court  of  Appeal 
granted  this  application ;  Lord  Justice  James  intimating  his 
opinion  that  "the lessor  lulled  the  defendants  to  sleep,  in- 
tentionally lulled  them  to  sleep,  until  it  was  too  late  for 
them  to  do  the  repairs."  The  order  of  the  Court  of  Common 
Pleas  was  therefore  reversed,  and  execution  was  ordered  to 
be  stayed,  with  costs  (").     This  appeal  was  then  brought. 

Mr.  Southgate^  Q.C.,  and  Mr.  (J,  Bowen^  for  the  appellant : 
There  was  no  pretence  for  saying  that  there  had  been  a 
waiver  of  the  notice  to  repair,  nor  had  anything  been  done 
by  the  appellant  to  suspend  its  operation.  There  had  not 
been  any  request  by  the  respondents  that  its  operative  effect 
should  be  suspended,  nor  any  concession  of  suspension  by 
the  appellant.  On  the  contrary,  in  the  letter  of  the  Slst  of 
December,  when  the  company's  offer  to  sell  for  £3,000  was 
rejected,  the  company's  agent  had  his  attention  specially 
called  to  ''the  fact  that  the  company  have  already  been 
served  with  notice  to  put  the  premises  in  repair."  Nothing, 
therefore,  which  the  appellant  had  done  afforded  any  ground 

(>)  Lord  Coleridge,  Mr.  Justice  Brett,        («)  Law  Rep.,  1  C.  P.  D.,  120,  where  all 
f|Q4  ^r.  Justice  Liudley,  the  correspondence  is  fully  s^t^  out 
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for  this  application  for  equitable  relief.  In  Gregory  v. 
Wilson  (*)  Vice-Chancellor  Turner  said  that  equity  would 
not  relieve  against  the  *legal  consequences  of  a  breach  [443 
of  covenant,  and  that  a  notice  to  quit  for  a  breach  of  cove- 
nant was  in  fact  a  warning  to  be  more  vigilant  in  the  per- 
formance of  the  covenants.  So  in  NoJces  v.  Oibbon  (')  Vice- 
Chancellor  Kindersley,  while  adopting  that  rule,  said  that 
where  one  covenant  had  been  clearly  broken,  equity  would 
not  interfere  to  stay  an  ejectment.  In  Bargent  v.  Thom- 
son (•)  the  court  only  interfered  because,  out  of  twenty-two 
items  twenty  had  been  duly  proceeded  with  and  fourteen 
actually  completed,  and  any  delay  which  had  occurred  was 
attributable  to  the  weather.  Here  nothing  of  that  sort  could 
be  alleged,  and  the  delay  was  altogether  the  delay  occa- 
sioned by  the  utter  neglect  of  the  respondents  to  do  anything 
in  the  matter. 

Mr.  E.  Kay^  Q.C.,  and  Mr.  W.  G.  Harrison^  Q.C.,  for 
the  respondents,  were  not  called  on. 

The  Lord  Chancellor  (Lord  Cairns):  My  Lords,  the 
decree  of  the  Court  of  Appeal  which  is  brought  before 
your  Lordships  in  this  case  is  one  which  has  the  support  of 
all  the  five  judges  who  constituted  the  Court  of  Appeal  at 
the  time.  One  of  the  learned  judges,  Mr.  Baron  Cleasby, 
no  doubt  assented  to  the  decision  with  some  hesitation,  but 
it  was  a  unanimous  decision  of  the  court. 

My  Lords,  I  own  that  the  able  argument  which  your 
Lordships  have  heard  has  raised  no  doubt  whatever  in  my 
mind  as  to  the  jjroprietv  of  that  decision.  I  say  the  pro- 
priety of  the  decision,  although  at  the  same  time  I  am  not 
able,  as  to  one  part  of  the  case,  to  take  the  view  which  one, 
at  least,  of  the  learned  judges  who  pronounced  the  decision, 
appears  to  have  taken.  Lord  Justice  James,  in  the  observa- 
tions which  he  made,  is  reported  to  have  said  this:  "I  am 
of  opinion ''  "  from  all  this  correspondence,  that  the  lessor" 
(that  is  the  present  appellant)  ''lulled  the  defendants  to 
sleep,  intentionally  lulled  them  to  sleep,  until  it  was  too  late 
for  them  to  do  the  repairs,  that  he  intentionally  induced 
them  to  wait  till  the  six  months  were  nearly  over,  and  then 
sought  to  enforce  the  forfeiture."  That  not  merely  states  a 
case  which  would  entitle  the  Court  of  Equity  to  give  relief, 
but  states  a  case  as  against  the  *appellant  which  [444 
imputes  to  him  a  serious  offence  in  point  of  morals.  My 
Lords,  I  am  bound  to  say,  and  I  think  the  appellant  is  en- 
titled that  I  should  at  once  say,  that  I  see  no  evidence  what- 

P)  9  Hare,  688;  22  L.  J.  (Cb).  159.  («)  8  Drew.,  681 ;  26  L.  J.  (C}i.),  433. 

(«)  4  Giff.,  478. 
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ever  tor  fixing  upon  the  appellant  the  stain  which  these 
observations  would  fix  upon  him.  I  am  unable  to  see  that 
there  is  any  evidence  in  this  case,  that  there  was  any  inten- 
tion on  the  part  of  the  appellant,  to  lull  the  defendants  to 
sleep,  in  order  that  he  mignt  wait  until  the  six  months  were 
nearly  over,  and  then  taKe  advantaige  of  a  forfeiture.  For 
reasons  which  I  am  about  to  state,  1  am  of  opinion  that  the 
appellant  cannot  take  advantage  of  a  forfeiture,  but  in  my 
opinion  there  was  no  intention  whatever  on  his  part  to 
practise  any  wrong  upon  the  respondents.  I  think  that 
both  parties,  almost  unintentionally — I  have  very  little 
doubt,  without  reflection — ^placed  themselves  in  a  position 
in  which  the  one,  the  appellant,  as  against  the  other,  the 
respondents,  was  not  entitled  to  enforce  the  forfeiture  which 
he  might  have  enforced  at  law ;  but  that  arose,  not  from 
any  intention  on  his  part  to  do  a  wrone  to  the  respondents, 
but  merely  from  circumstances  which  had  occurred,  and  to 
which  I  am  now  about  to  refer. 

My  Lords,  the  appellant  was  the  landlord  of  certain 
premises  in  the  Euston  Road,  the  lease  of  which,  an  old 
and  a  long  lease,  was  vested  in  the  respondents.  There 
were  in  the  lease  covenants  to  repair,  and  to  repair  after 
notice.  Notice  had  been  given  and  served  upon  the  respon- 
dents by  the  appellant  on  the  22d  of  October,  1874 ;  it  was 
a  notice  to  repair  the  premises  within  six  months ;  that  six 
months  would  therefore  expire  on  the  22d  of  April,  1875. 
Nothing  was  done  by  the  respondents  between  the  22d  of 
October  and  the  28th  of  November.  On  the  28th  of  No- 
vember the  agents  of  the  respondents  wrote  to  the  solicitors 
of  the  appellant  a  very  important  letter.  There  can  be  no 
doubt  that  the  letter  refers  to  the  premises  in  question, 
although  it  refers  also  to  other  premises.  It  states  that  the 
notice  to  repair  had  been  received,  and  that  the  repairs 
required  by  the  covenants  of  the  lease  "shall  be  forthwith 
commenced,"  but  then  it  adds :  **It  occurs  to  us  that  the 
freeholder  may  be  desirous  of  obtaining  possession  of  the 
company's  interest,  which,  as  you  know,  is  but  a  short  one, 
and  so  we  propose  to  defer  commencing  the  repairs  until 
we  hear  from  you  as  to  the  probability  of  an  arrangement 
445]  *such  as  we  suggest."  Now,  if  these  two  parties,  the 
appellant  and  the  respondents,  were  really  minded  to  treat 
for  the  purchase  of  this  lease,  of  course  it  was  to  the  interest 
of  both  parties  that  the  doing  of  these  repairs  should  be 
suspended,  and  that  the  property  should  oe  bought  as  it 
then  stood,  because  it  might  be  desired  to  apply  it  to  pur- 
poses for  which  the  repairs  would  be  useless — and  I  read 
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this  as  a  definite  intimation  on  the  part  of  the  respondents 
that  they  would  not  proceed  to  execute  the  repairs  (although 
they  stated  their  readiness  to  commence  them  forthwith), 
if  they  found  that  there  was  a  probability  of  an  arrange- 
ment to  purchase  being  come  to. 

The  appellant,  when  he  received  that  letter,  might  have 
said,  I  have  no  intention  of  becoming  a  purchaser;  or  he 
lui^rht  have  said,  I  may  become  a  purchaser;  but  if  a 
negotiation  is  to  be  commenced  you  must  understand  that 
it  is  to  be  without  prejudice  to  mj^  notice  to  repair ;  you 
must  go  on  and  make  the  repairs  as  if  there  was  no  negotia- 
tion ;  or  he  might  have  said  simply,  I  will  adopt  what  you 
propose  and  enter  upon  a  negotiation,  saying  nothing  far- 
ther. That  third  course  is  the  course  which  he  took,  and  it 
is  a  course  which,  as  it  seems  to  me,  when  taken,  carried 
with  it  the  intimation  that  he  was  satisfied  with  the  footing 
upon  which  the  matter  was  put  by  the  letter  which  he  was 
answering.  This  is  what  his  solicitors  say  in  their  letter  of 
the  1st  of  December :  "If  the  company  are  the  owners  of  " 
certain  other  houses,  **and  are  willing  to  sell  them  all" 
(that  is  all  the  houses),  "and  give  immediate  possession, 
our  client  will,  on  learning  the  price,  consider  whether  it  is 
worth  while  to  acquire  the  company's  interest  or  not.  In 
mentioning  the  price,  please  to  give  us  particulars  of  the 
tenancies  and  rents  paid  to  the  company." 

Now,  that  being  a  letter  which,  as  it  appears  to  me,  acceded 
to  the  suggestion  that  the  repairs  were  to  be  deferred  until 
it  was  ascertained  whether  an  agreement  could  be  made  for 
the  purchase,  on  the  4th  of  December  that  letter  of  the  1st 
was  replied  to,  and  replied  to  in  this  way:  "We  are  in 
receipt  of  yours  of  the  1st  instant.  The  particulars  and 
terms  asked  for  shall  be  sent  in  the  course  of  a  few  days." 
Again,  on  the  30th  of  December,  the  agents  of  the  respon- 
dents write  to  the  solicitors  of  the  appellant:  "We  send 
you  herewith  a  statement  of  the  company's  *receipts  [446 
and  payments  in  respect  of  the  houses  in  Euston  Boad  as 
requested  by  you.  The  company  will  agree  to  surrender 
the  whole  of  the  leases  in  consideration  of  a  payment  of 
£3,000.  We  shall  be  glad  to  hear  from  you  at  your  early 
convenience."  That  is  followed  by  the  particulars  of  the 
Metropolitan  Railway  Company's  interest  in  the  houses  in 
Euston  Road,  the  property  of  Mr.  Hughes.  There  is  a 
somewhat  lengthy  scnedule,  and  it  is  obvious  that  the  prep- 
aration of  that  schedule  was  a  work  which  would  easily 
account  for  the  lapse  of  time  between  the  4th  and  the  30th 
of  December.     It  was  a  schedule  which  was  required  by  the 
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appellant.  Time  was  required  to  prepare  it,  and  your 
Lordships  come  therefore  to  the  30th  of  December  with  clear 
proof  that  no  time  whatever  had  been  lost  between  the  28th 
of  November  arid  that  day. 

The  offer,  then,  standing  upon  the  letter  of  the  30th  of 
December,  that  letter  is  replied  to  by  the  solicitors  of  the 
appellant  in  these  words:  "We  have  duly  received  your 
letter  of  yesterday's  date  inclosing  a  statement  of  the  com- 
pany's receipts  and  payments  in  respect  of  the  houses  in 
Euston  Boad,  and  at  the  same  time  intimating  that  the 
company  will  agree  to  surrender  the  whole  of  the  leases  in 
consideration  of  the  payment  of  £3,000.  Having  regard, 
however,  to  the  state  of  repair  in  which  the  houses  now 
are,  and  to  the  large  expenditure  which  will  be  required  to 
put  them  in  a  proper  condition,  the  whole  of  which  the  com- 
pany are  liable  to  bear  under  the  covenants  in  the  leases, 
we  think  the  price  asked  for  is  out  of  all  reason.  We  must 
therefore  request  you  to  reconsider  the  question  of  price, 
having  regard,  to  the  previous  observations,  and  to  the  fact 
that  the  company  have  already  been  served  with  notice  to 
put  the  premises  in  repair,  and  we  shall  be  glad  to  receive 
m  due  course  a  modified  proposal  from  you." 

My  Lords,  I  think  it  unnecessary  to  go  beyond  that  letter. 
That  is  a  letter  which,  a  price  of  £3,000  having  been  pro- 
posed, repudiates  that  price,  refuses  to  give  it,  and  asks  for  a 
modified  proposal.  No  modified  proposal,  in  point  of  fact, 
was  made.  But  I  will  put  the  matter  in  the  most  favorable 
way  for  the  appellant.  I  will  assume  that  in  place  of  ask- 
ing for  a  modified  proposal  that  had  been  a  letter  which  had 
at  once  terminated  the  negotiation.  No  farther  proposal  hav- 
447]  tog  been  made  in  substance  the  negotiation  *then  de- 
termined. I  will  assume  that  the  letter,  upon  the  face  of  it, 
had  terminated  the  negotiation,  and  now  I  ask  your  Lord- 
ships to  consider  what  would  be  the  consequence.  There 
had  been  a  notice  in  October  to  repair  in  six  months.  The 
effect  of  the  letter  of  November,  as  it  seems  to  me,  was  to 

J)ropose  to  the  appellant,  and  the  farther  letter  of  the  appel- 
ant had  the  effect  of  an  assent  by  the  appellant,  to  suspend 
the  operation  of  that  notice  in  oraer  to  enter  upon  a  negotia- 
tion for  the  purchase  and  sale  of  the  lease.  That  negotia- 
tion was  entered  upon,  and^  as  I  have  assumed,  came  to  an 
end  on  the  31st  oi  December.  My  Lords,  it  appears  to  me 
that  in  the  eye  of  a  court  of  equity,  or  in  the  eye  of  any 
court  dealing  upon  principles  of  equity,  it  must  be  taken 
that  all  the  time  which  had  elapsed  between  the  giving  of 
the  notice  in  October  and  the  letter  of  the  28th  of  November 
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was  waived  as  a  part  of  the  six  months  during  which  the 
repairs  were  to  be  executed,  and  that  all  the  time  from  the 
28th  of  November  until  the  conclusion  of  the  negotiation, 
which  I  have  assumed  to  be  on  the  31st  of  December,  was 
also  waived — that  it  was  impossible  that  any  part  of  that 
time  should  -afterwards  be  counted  as  against  the  tenant  in 
a  six  months'  notice  to  repair.  The  result  would  be,  that 
it  would  be  on  the  31st  of  December,  as  the  first  time,  that 
time  would  begin  to  run,  for  the  purpose  of  repairs,  a» 
against  the  tenant. 

Then  occurs  the  (juestion,  what  time  from  the  31st  of  De- 
cember would  be  given  ?  My  Lords,  what  a  court  of  equity 
would  have  done  if  it  had  found  that  the  tenant  after  the 
31st  of  December  had  taken  no  steps  to  make  the  repairs, 
and  that  a  ]>eriod  of  six  months  had  run  from  the  31st  of 
December  without  any  repairs  having  been  made,  it  is  not 
necessary  here  to  consider.  In  point  of  fact  the  repairs  were 
made  within  six  months,  from  the  31st  of  December ;  and, 
my  Lords,  I  cannot  but  think  that  the  lease  having  pre- 
scribed a  period  of  six  months,  as  that  which  in  the  eyes  of 
the  contracting  parties  was  a  reasonable  period,  within  which 
to  make  such  repairs  as  those,  a  court  of  equitj^  would  hold, 
and  would  be  bound  to  hold,  that  the  negotiation  having 
been  broken  off  on  the  31st  of  December,  the  repairs  were  in 
this  case  executed  within  that  which  according  to  the  view 
of  the  parties  was  a  reasonable  time  for  the  execution  of 
such  repairs. 

*My  LordSj  it  is  upon  those  grounds  that  I  am  of  [448 
opinion  that  the  decision  of  the  court  below  is  correct.  It 
was  not  argued  at  your  Lordships'  bar,,  and  it  could  not  be 
argued,  that  there  was  any  right  of  a  court  of  equity,  or 
any  practice  of  a  court  of  equity,  to  give  relief  in  cases  of 
this  Kind,  by  way  of  mercy,  or  by  way  merely  of  saving 
property  from  forfeiture,  but  it  is  the  first  principle  upon 
which  all  courts. of  equity  proceed,  that  if  parties  who  have 
entered  into  definite  and  distinct  terms  involving  certain 
legal  results — certain  penalties  or  legal  forfeiture — after- 
wards by  their  own  act  or  with  their  own  consent  enter 
upon  a  course  of  negotiation  which  has  the  effect  of  leading 
one  of  the  parties  to  suppose  that  the  strict  rights  arising 
under  the  contract  will  not  be  enforced,  or  will  be  kept  in 
suspense,  or  held  in  abeyance,  the  person  who  otherwise 
might  have  enforced  those  rights  will  not  be  allowed  to  en- 
force them  where  it  would  be  inequitable  having  regard  to 
the  dealings  which  have  thus  taken  j)lace  between  the  par- 
ties.   My  Lords,  I  repeat  that  I  attribute  to  the  appellant 
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no  intention  here  to  take  advantage  of,  to  lay  a  trap  for,  or 
to  lull  into  false  security  those  with  whom  ne  was  dealing ; 
but  it  appears  to  me  that  both  parties  by  entering  u{)on  the 
negotiation  which  they  entered  upon,  made  it  an  inequi- 
table thing  that  the  exact  period  of  six  months  dating  from 
the  month  of  October  should  afterwards  be  measured  out 
as  against  the  respondents  as  the  period  during  which  the 
repairs  must  be  executed. 

•  1  therefore  propose  to  your  Lordships  that  the  decree 
which  is  appealed  against  should  be  affirmed,  and  the  pres- 
ent appeal  dismissed  with  costs. 

Lord  O'Hagan:  My  Lords,  I  am  of  the  same  opinion. 
Tour  Lordships  have  no  power  to  relieve  against  the  effect 
of  a  forfeiture  such  as  was  legally  established  by  the  ver- 
dict of  the  jury  in  this  case,  merely  on  the  ground  that  it 
has  pressed  hardly  on  the  defendants.  They  entered  into  a 
covenant :  and  if  they  have  failed  to  fulfil  their  undertaking 
they  must  abide  the  results,  however  onerous,  unless  the 
circumstances  excuse  their  default  in  the  view  of  a  court  of 
equity.  But  if  they  acted,  or  failed  to  act,  through  a  mis- 
449]  take  induced  by  *the  conduct  of  the  plaintiff:  if 
they  were  misled  by  it  into  the  belief  that  his  strict  legal 
right  was  abandoned  or  suspended  for  the  time,  he  cannot 
be  allowed  to  take  advantage  of  the  forfeiture  which  was  so 
accomplished. 

I  am  bound  to  sav,  with  my  noble  and  learned  friend  on 
the  woolsack,  that  1  see  no  evidence  to  impeach  the  plaintiff 
of  mala  fides,  or  misrepresentation  or  wilful  lulling  of  the 
defendants  into  a  disregard  of  their  legal  duty  or  a  compro- 
mise of  their  legal  rights.  But  this  does  not  affect  the 
questioiv  If  there  was  real  misleading  and  bona  fide  mis- 
take, it  does  not  matter  that  the  plaintiff .  acted  honestly 
and  without  indirect  purpose  of  any  kind.  The  facts  of  the 
misleading  and  mistaKe  are  enough  to  prevent  the  forfeiture, 
although  they  had  their  origin  in  no  corrupt  intention. 
Now,  we  have  it  sworn,  on  behalf  of  the  defendants,  that 
thev  were  put  off  their  guard  and  induced  to  postpone  the 
making  of  the  needful  repairs,  within  the  appointed  time, 
by  the  negotiation  which  was  pending.  The  letters  and  the 
oral  proof  put  that  negotiation  beyond  controversy.  It  con- 
tinued, at  least,  from  the  28th  of  November  until  the  31st  of 
December:  and  the  learned  counsel  failed  altogether  in  con- 
tending that,  during  that  period,  at  all  events,  the  operation 
of  the  notice  was  not  suspended.  Both  parties  contem- 
plated, as  the  issue  of  it,  a  sale  of  the  premises :  and,  of 
necessity,  the  question  of  repairs  was  put  out  of  considera- 
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tion.  No  doubt  they  might  have  agreed  that  the  negotia- 
tion should  be  without  prejudice  to  the  notice  ;  but  they  did 
nothing  of  the  kind.  It  seems  to  me  quite  clear  that  time 
working  forfeiture  did  not  run  during  that  negotiation  :  and 
I  incline  to  agree  with  an  observation  of  my  noble  and  learned 
friend  opposite  (Lord  Selborne),  in  the  course  of  the  discus- 
sion that  the  period  which  had  elapsed  before  the  beginning 
of  it,  after  the  notice  was  given,  cannot  be  taken  into  ac- 
count and  pieced  on  to  that  which  elapsed  after  it  had 
ended,  to  make  up  the  six  months  and  complete  the  default. 
Sut  it  is  not  necessary  to  pronounce  on  this  point  with  a 
view  to  our  decision. 

Well,  so  the  negotiation  continued  until  the  31st  of  De- 
cember. Did  it  then  conclude  i  Quite  the  contrary.  The 
ElaintiS  expressly  dealt  with  it  as  still  subsisting;  and, 
aving  refused  the  offer  already  made  to  him,  invited 
another.     To  his  invitation  he  *got  no  reply,  and  he    [450 

Jroceeded  to  act  upon  his  notice.  I  quite  concur  with  Lord 
ustice  Mellish  that  his  proper  course  would  have  been  to 
inform  the  defendants,  within  a  reasonable  time,  that  fail- 
ing to  make  a  new  proposal  they  should  understand  the 
negotiation  to  have  been  concluded  and  the  parties  relegated 
to  their  legal  rights.  This  would  have  been  a  reasonable 
and  equitable  course :  but  it  was  not  taken,  and  the  plain- 
tiff must  bear  the  consequences.  I  think  that  the  judgment 
should  be  affirmed,  and  the  appeal  dismissed  with  costs. 

LoBD  Selboene  :  My  Lords,  I  am  of  the  same  opinion, 
and  for  the  same  reasons.  I  agree  that  there  is  notning  at 
all  requiring  your  Lordships  to  throw  any  doubt  upon  the 
good  faith  of  the  plaintiff  in  this  case. 

In  reality  I  think  that  the  difference  between  the  Court 
of  Common  Pleas  and  the  Court  of  Appeal  cgmes  to  a  short 
and  a  very  simple  point.  Lord  Coleridge  in  delivering  the 
judgment  of  the  Court  of  Common  Pleas  says  (')  this:  ''It 
appears  to  us  that  the  effect  of  the  correspondence  was  this, 
namely,  first  to  give  to  the  Metropolitan  Kail  way  Company 
a  reasonable  time  to  make  a  fresh  offer ;  and,  secondly  (if 
the  negotiations  were  not  resumed),  to  give  the  company  a 
reasonable  time  (but  not  necessarily  six  months),  from  the 
31st  of  December  to  do  the  repairs  required."  The  real 
point  in  difference  is,  what  was  a  reasonable  time  under  the 
circumstances  of  the  case  ?  As  to  the  effect  of  the  corre- 
spondence down  to  the  31st  of  December,  and,  'I  may  add, 
for  some  not  definite  time  afterwards,  there  really  is  an 
agreement  of  both  courts  that  the  first  two  and  a  half 

(»)  1  a  p.  Div.,  at  p.  129. 

20  Eng.  Eep.  4 
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months  of  the  notice  or  thereabouts  were  waived;  and  I 
must  say  that  looking  at  the  terms  of  the  correspondence,  I 
can  see  no  reasonable  room  for  doubt  about  it,  because  the 
first  letter  of  the  28th  of  November,  1874,  says  as  clearly  as 
possible  these  two  things:  If  you  require  it,  the  repairs 
which  we  have  received  notice  to  make  shall  be  forthwith 
commenced,  but  we  have  an  alternative  proposition  to  make, 
and,  if  you  entertain  that  alternative  proposition,  then 
we  propose  to  defer  the  commencing  of  the  repairs  until  we 
hear  from  you  that  we  shall  commence  them :  that  is  the 
451]  effect  of  it ;  and  the  accession  *to  that  in  the  subse- 
quent correspondence  by  the  plaintiff  is  as  plain  as  if  he 
had  said  in  terms ;  I  do  not  require  you  forthwith  to  com- 
mence the  repairs;  I  am  willing  to  enter  into  the  treaty 
that  you  propose;  it  is  not  improbable  that  an  arrange- 
ment may  be  made,  and  therefore  I  agree  that  the  commence- 
ment of  the  repairs  may  be  deferred  as  you  suggest. 

That  goes  on  until  the  31st  of  December,  and  then,  al- 
though the  notice  is  referred  to,  it  is  manifestly  not  referred 
to  as  putting  an  end  to  that  understanding  at  that  exact 
period  of  time ;  it  is  referred  to  as  an  element  of  price,  to  be 
considered  in  the  new  offer  which  is  invited.  I  really  do 
not  think  it  necessary  to  inquire  whether  the  respondents 
could  reasonably  be  heard  to  say  that  they  were  at  liberty 
to  do  nothing  for  four  months  afterwards,  expecting  some 
farther  notice  from  the  plaintiff.  I  confess  that  my  impres- 
sion is  not  so ;  but  taking  it  not  to  be  so,  what  is  the  result  ? 
Why  this,  you  have  got  the  affidavit  upon  which  the  present 
application  for  the  equitable  jurisdiction  of  the  Common 
Pleas  Division  is  made — the  aflSdavit  of  Mr.  Bell — who  posi- 
tively states  that  ''no  objection  having  been  raised  by  the 
plaintiff's  soliGitors  to  the  repairs  standing  over  during  the 
negotiations,  the  company  presumed  the  repairs  need  not  be 
commenced  until  farther  notice  from  the  plaintiff's  solici- 
tors." I  do  not  agree  to  that — at  all  events,  I  think  that 
that  is  a  ground  which  need  not  be  taken  as  the  foundation 
of  the  judgment,  and  could  not  safely  be  taken  by  the  com- 
pany. But  he  goes  on,  "and  that  the  six  months  within 
which  the  repairs  were  to  be  done  would  not  include  any 
time  during  which  the  negotiations  were  pending."  Then 
he  says  in  the  next  paragraph  that  the  repairs  were  actually 
"finished  by  the  middle  of  June,  1875,  being  within  six 
months  from  the  earliest  date  at  which  the  negotiations  for 
a  sale  of  the  company's  interest  to  the  plaintiff  might  be 
taken  to  have  been  broken  off,"  which  manifestly  must  mean 
the  31st  of  December,  or  a  few  days  afterwards. 
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Now  the  question  is,  whether  the  conduct  of  the  plaintiff  in 
the  correspondence  justified  and  naturally  led  to  that  im- 
pression on  the  part  of  the  company?  In  my  opinion  it 
clearly  did  ;  and  if  it  did,  what  is  the  consequence  ?  I  think 
the  consequence  is  that  which  Lord  Justice  Baggallay  de- 
rives from  it.  He  says  that  the  circumstances  ''  were  of  a 
character  to  lead  the  company  to  *consider  that  the  [452 
notice  to  repair  was  at  any  rate  suspended  for  some  period 
of  time,"  at  least  until  the  31st  of  December.  What  is  the 
meaning,  in  the  view  of  a  court  of  equity,  of  suspending  a 
notice  to  repair?  Manifestly  that  during  that  time  the 
notice  is  not  to  be  operative.  What  is  the  reasonable  re- 
sult of  that  in  the  circumstances  of  this  case?  Why, 
when  the  notice  is  to  become  operative,  the  same  will  be  a 
reasonable  time  for  the  execution  of  the  repairs  which  would 
have  been  a  reasonable  time  if  the  notice  had  been  given 
at  that  period,  that  is,  six  months  from  at  least  the  31st  of 
December,  1874. 

Therefore,  my  Lords,  upon  these  grounds,  I  entirely  agree 
that  the  judgment  of  the  Court  of  Appeal  is  right. 

Lord  JBlackburn  :  My  Lords,  i  also  entirely  agree  in 
the  judgment,  but  I  think  it  right  to  say  that  I  litewise 
completely  agree  in  the  opinion  that  there  is  no  ground  for 
supposing  that  the  p»laintifF  or  the  plaintiffs  advisers,  who 
were  acting  for  him  in  writing  the  letters  of  November  and 
December,  intended,  by  acting  as  they  did,  to  bring  the  de- 
fendants into  a  scrape  and  to  take  advantage  of  it.  I  think 
Lord  Justice  James  misapprehended  the  facts  when  he  said 
so,  and  I  think  it  is  right  to  say  that  I  consider  that  that 
was  not  the  case.  But  I  quite  agree  that  notwithstanding 
that,  there  is  equity  to  relieve  the  defendants,  and  instead 
of  putting  it  in  my  own  words,  I  will  read  those  which  are 
given  to  Liord  Justice  Mellish,  adopting  them  as  my  own 
because  I  think  they  exactly  express  what  I  believe  to  be 
the  right  law(*):  *'But  even  if  the  plaintiff  himself  did  not 
intend  to  abandon  the  notice,  yet  if  his  conduct  was  such  as 
to  put  the  defendants  off  their  guard,  and  to  lead  them  to 
believe  that  the  six  months'  notice  would  not  be  insisted  on, 
there  is  a  ground  for  giving  relief  in  equity.  The  result  of 
waiver  is  different,  for  the  notice  is  gone  at  law,  whereas 
courts  of  equity,  though  they  relieve  against  the  ferfeiture, 
will  still  compel  the  lessee  to  put  the  house  into  substantial 
repair,  and  will  give  the  landlord  all  that  he  is  really  enti- 
tled to,  only  preventing  him  from  enforcing  a  forfeiture  that 
would  be  inequitable.'^ 

(')  1  C.  p.  Div.,  at  p.  136. 
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My  Lords,  I  apprehend  that  that  correctly  states  the  rule 
453]^  of  *eqnity  and  justice,  and  that  the  only  remaining 
question  is,  whether  in  the  present  case  there  has  been  such 
a  misleading  as  is  there  described  i  I  think  not  at  all  an 
intentional  misleading,  but  such  an  inducing  the  defendants 
to  think  that  the  actual  six  months  would  not  be  insisted 
upon,  and  farther,  what  period  that  delay  in  insisting  upon 
the  actual  six  months  would  give  them. 

I  shall  not  repeat  what  has  been  said  by  the  noble  and 
learned  Lords  who  have  spoken  before  me  as  to  the  effect  of 
the  correspondence.  I  think  it  quite  clear  that  there  was 
an  inducing  the  defendants  to  believe  that  they  need  not  re- 
pair during  the  period  up  to  the  31st  of  December,  at  all 
events,  and  that  it  was  not  until  the  31st  of  December,  or 
perhaps  a  short  time  afterwards,  when  the  time  for  making 
a  fresh  offer  had  elapsed,  whenever  that  might  be,  that  it 
could  be  considered  that  they  were  not  under  an  apprehen- 
sion, induced  by  the  plaintiff's  conduct,  that  they  need  not 
make  the  repairs  at  that  time.  Then  comes  the  question, 
which  after  all  is  the  question  upon  which  the  Court  of 
Appeal  below  has  differed  from  the  Court  of  Common  Pleas, 
whether  the  period  within  which  the  repairs  ought  to  have 
been  executed  after  the  negotiation  went  off  (wnich  I  will 
assume  to  have  been  on  the  31st  of  December)  was  a  reason- 
able time,  in  the  sense  of  such  a  time  as  a  jury,  on  the 
evidence,  might  say  was  sufficient  to  make  the  repairs  of 
the  houses,  or  whether  it  was  the  conventional  time  of  six 
months  provided  for  in  the  lease  1  If  it  were  a  reasonable 
time  within  which  the  repairs  might  have  been  made,  then 
the  fact  that  the  repairs  were  actually  commenced  in  April 
and  were  finished  by  the  middle  of  June — that  is  to  say,  in 
two  months — would  show  that  the  time  between  the  31st  of 
December  and  the  24th  of  April,  when  the  notice  had  run 
out  by  efflux  of  time,  which  was  three  months,  would  have 
been  sufficient.  If  in  two  months  the  repairs  were  actually 
done,  no  one  would  dispute  that  three  months  would  be  a 
reasonable  time  to  do  them  in.  But  then,  is  it  correct  to 
say  that  we  are  to  take  a  reasonable  time,  in  the  sense  of  an 
uncertain  time,  according  to  the  evidence,  when  we  have  a 
conventional  time,  namely,  six  months,  stipulated  for?  I 
think  the  very  object  for  which  the  stipulated  time  of  six 
months  was  named,  was  to  prevent  that  uncertainty  in  say- 
454]  ing  what  would  be  a  reasonable  time,  and  to  *enable 
one  of  the  parties  to  know  that  he  had  got  six  months  to  do 
the  repairs  in,  even  if  that  was  more  than  was  needed,  and 
to  enable  the  other  to  know  that  whether  it  turned  out  to  be 
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either  too  much  or  too  little,  the  repairs  were  to  be  done 
within  that  time. 

Applying  that  to  the  present  case,  when  it  is  once  estab- 
lished that  the  defendant  was  entitled  to  say  that  out  of  the 
six  months  shall  be  taken  the  time  up  till  the  31st  of  De- 
cember, because  I  was  authorized  by  the  plaintiff  to  hold  my 
hand  and  not  begin  the  repairs  until  then,  it  follows  that 
the  time  within  which  he  was  to  do  the  repairs  would  be  six 
months  after  the  31st  of  December,  and  that  time  would  not 
expire  until  the  31st  of  June,  and,  in  fact,  the  repairs  were 
all  done  before  that — they  were  done  by  the  middle  of 
June.  That  being  so,  it  appears  to  me  that  the  judges  in 
the  Court  of  Appeal  were  correct  in  the  judgment  which 
they  gave.  The  only  point  that  I  can  see  upon  which  they 
and  the  Common  Pleas  differed  was  whether  it  was  to  be 
six  months,  or  an  uncertain  but  reasonable  time;  and  it 
seems  to  me  that  it  ought  to  be  the  conventional  time  of  six 
months,  whether  it  was  more  or  less  than  was  actually 
required  for  the  purpose.  Consequently,  my  Lords,  I  think 
that  the  judgment  of  the  Court  of  Appeal  was  right  and 
ought  to  be  affirmed,  and  this  appeal  dismissed  with  costs. 

Lord  Gordon  :  My  Lords,  1  quite  agree  in  the  judgment 
of  the  Lords  Justices,  with  the  exception  of  that  matter  in 
Lord  Justice  James's  opinion  to  which  reference  has  been 
made,  with  regard  to  the  intention  to  mislead  on  the  part  of 
the  plaintiff.  There  is  really  no  ground  and  was  no  neces- 
sity for  condemning  his  conduct  in  that  respect. 

Order  appealed  from  affirmed^  and  appeal 
dismissed  with  costs. 

Lords'^  Journals^  5th  June,  1877. 

Solicitors  for  the  appellant :  Campbell^  Reeves  &  Hooper. 
Solicitors  for  the  respondents :  BurcJtells. 

See  16  Eng.  R. ,  481  note.  attorn  to  the  grantee  and  occapy  under 
67  the  terms  of  a  lease  the  lessor  re-  him,  even  if  the  latter  were  willing  to 
served  the  right  to  sell  the  demised  regard  the  tenancy  as  continuing ;  and 
premises,  and  it  was  ae^reed  that  upon  that  upon  refusal  of  the  lessor  to  sub- 
such  sale  the  lease  should  be  deter-  mit  the  value  of  the  improvements  to 
mined  and  the  term  ended,  the  lessor  arbitration,  an  action  would  lie  against 
to  pay  the  lessee  for  all  permanent  im-  him  :  Morton  v.  Weir,  70  N.  Y.,  247. 
provements  erected  by  him  on  the  See  Elliott  9.  Johnson,  L.R.,  2  Q.  6., 
premises  ;  the  value  thereof  to  be  de-  120  ;  Ela  d.  Bankes,  87  Wise.,  89  ;  Bai- 
termined  by  arbitration,  in  case  the  lie  t).  Rodway,  27  Wise,  172;  Paine  i?. 
parties  could  not  agree.  The  lessor  Rector,  etc. ,  7  Hun,  89 ;  Holsman  v. 
sold  without  reservation  or  exception.  Abrams,  2  Buer,  435 ;  Kelso  v.  Kelly, 
Held,  that  upon  the  sale  the  term  end-  1  Daly,  424  ;  Van  Rensselaer  9.  Penni- 
ed,  and  the  right  of  the  lessee  to  com-  man,  6  Wend.,  569  ;  Wray  t?.  Rhine- 
pensation  for  improvements  became  lander,  39  How.  Pr.  R.,  299,  41  N.  Y., 
absolute;  that  he  was  not  bound  to  619,  affirming  52  Barb.,  558. 
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Where  a  lease  authorizes  the  lessor  A  lessee  pat  farniture  and  fixtures 

to  sell,  and  provides  that  the  lease  shall  into  the  demised  premises,  under  an 

terminate  on  a  sale  and  notice,  the  les-  agreement  with  the  lessor  that  they 

sor  may  sell  to  his  own  wife  if  he  does  should  become  the  property  of  the  lat- 

so  bona  fide,  in  goodfaUh,  even  though  ter  at  the  expiration  of  the  lease.    Dur- 

one  of  his  reasons  for  selling  was  a'  ing  the  term  the  lessor  gave  a  bill  of 

desire  to  terminate  the  lease.  sale  of  certain  furniture  and  fixtures 

The  court  charged  the  jury,  that  "If  so  put  in,  to  a  third  person.    Held,  that 

plaintiff  only  went  through  the  forms  the  lessor's  right  in  them  passed  to 

of  a  sale  and  conveyance,  not  intending  such  person  by  the  bill  of  sale,  and  that 

to  vest  the  title  in  the  wife  on  a  good  he  could  maintain  an  action  for  their 

consideration,  but  only  in  form  to  con-  conversion,  after  the  expiration  of  the 

vey  to  her  until  the  lease  could  be  ter-  lease,  against  any  person  refusing  to 

minated,  and  then  make  a  conveyance,  deliver  them  on  demand  :  Thrall  agst. 

or  lease  the  property  subject  to  the  dis-  Hill,  110  Mass.,  828 ;   Day  v.  Bassett, 

position  or  control  of  the  grantor,  such  102  Mass.,  446. 

a  transaction  would  be  a  fraud  on  the  See  Ramsden  9.  Thornton,   L.  R., 

defendant,  and  would  not  terminate  the  1  H.  L.,  129. 
lease."    Held,  correct :  Ela  v.  Bankes, 
87  Wise.,  89. 


[2  Appeal  Cases,  456.] 

H.L.(E.),  June  7,  8,  1877. 

[HOUSE  OF  LORDS.] 

455]  *Edmund  Bowes,  J.  B.  Martin,  and  W.  L.  Kent, 
Appellants ;  and  Chables  Shand,  Alexandjer  Shand, 
and  R.  A.  Robinson,  Respondents  (*). 

Carffo — Time  of  Loading — OondiUcm  Precedent — Usage  of  Trade — "Shipped^ — CohU. 

The  construction  of  a  contract,  unless  there  ie  something  peculiar  to  the  words,  by 
reason  of  the  custom  of  the  trade  to  which  the  contract  relates,  is  for  the  court 

T^o  contracts,  each  for  the  sale  of  300  tons  of  rice,  were  made  in  London.  The 
first  contract  (which  the  second  exactly  followed)  was  for  «S00  tons  "  of  Madras  rice, 

to  be  shipped  at  Madras,  or  coast,  for  this  port,  during  the  months  of  March  ^ 

April,  1874.  per  Rajah  of  Cochin."  The  600  tons  filled  8,200  bags.  The  vessel  ar- 
rived at  Madras  in  February,  and  on  tlie  28d  of  that  month  1 ,780  bags  were  put  on 
board,  and  on  the  24th  of  February  a  like  number ;  on  the  28th  of  February  3,560 
bags  were  put  on  board,  and  bills  of  lading  were  given  for  those  amounts  on  tho  da^'s 
mentioned.  A  bill  of  ladins^  for  the  remaining  1,080  bags  was  given  on  the  3d  of 
March,  but  all,  except  fifty  bags,  had  been  put  on  board  before  that  day.  In  an  ac- 
tion for  refusing  to  accept  the  rice,  the  defence  was  that  it  had  not  been  shipped 
during  the  months  of  March  *^   April : 

Hddy  that  the  contract  had  not  been  complied  with ;  that  its  words  must  be  con- 
strued in  their  plain  and  ordinary  sense ;  that  evidence  of  any  usage  in  the  particular 
trade  must,  to  affect  their  meanmg,  be  very  clear  and  consistent^  and  such  evidence 
not  having  been  given  in  this  case,  the  plaintiffs  could  not  recover  on  the  contract. 

Per  Lord  Blackburn  :  If  an  article  sold  is  described,  the  description  amounts  to 
a  warranty  or  a  condition  precedent  that  it  shall  be  an  article  of  the  kind  described. 

The  judgment  of  the  Court  of  Appeal  was  reversed,  and  that  of  the  Court  of 
Queen's  Bench  restored,  with  costs. 

Observations  on  "  shipped"  and  "  shipment" 

Alexander  v.  Vanderzee  (*)  considered. 

0)  Reversing  19  Eng.  B.,  253;  affirm-  («)  Law  Rep.,  7  C.  P.,  630;  8  Eng.  R., 
ing  17  id.,  133.  279. 
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This  was  an  action  brought  by  Shand  and  others  against 
Bowes  and  others  for  not  accepting  a  cargo  of  rice. 

The  plaintiffs  carried  on  business  in  London  and  at  Ma- 
dras, and  *were  the  charterers  of  a  vessel  named  the  [456 
Rajah  of  Cochin.  Bowes  &  Co.  were  colonial  brokers  in 
London. 

The  declaration  stated  the  contract  to  be  that  "the  plain- 
tiffs should  sell  and  deliver  to  the  defendants,  and  the  de- 
fendants should  buy  and  accept  from  the  plaintiffs  .... 
Madras  rice,  to  be  shipped  at  Madras,  or  coast,  for  the  port 

of  London,  during  the  months  of  March  ~r  April,  1874, 
about  300  tons,  per  Rajah  of  Cochin,"  at  &c.,  for  "fair 
pinky."  The  prompt  was  to  be  "  one  month  from  breaking 
bulk."  There  was  another  contract  for  the  same  number 
of  tons,  expressed  in  the  same  form  of  words.  The  partic- 
ulars of  shipment  to  be  declared  when  received,  rlain-. 
tiffs  alleged  the  arrival  of  the  vessel  and  the  refusal  to 
accept. 

The  defendants  put  several  pleas  on  the  record.  The  5th 
alleged  that  the  contract  was  made  subject  to  the  condition 
that  the  rice  should  be  shipped  at  Madras,  or  coast,  for 
the  port  of  London  during  the  months  of  March  ^  April, 
1874,  and  at  no  other  time ;  that  it  was  not  so  shipped,  but 
at  some  other  and  earlier  time,  and  thereby  was  rice  different 
in  description  and  character  from  the  rice  in  the  contract 
mentioned.  The  12th  plea,  which  related  to  the  contract  for 
the  second  3QD  tons  of  rice,  repeated  this  defence. 

There  was  also  a  denial  that  the  particulars  of  the  ship- 
ments had  been  furnished  in  due  time.     Issue  on  the  pleas. 

The  cause  was  tried  at  Guildhall  before  Mr.  Justice  Brett 
and  a  special  jury  in  the  Michaelmas  Sittings,  1875. 

It  appeared  in  evidence  that  the  loading  of  the  Rajah  of 
Cochin  was  begun  on  the  17th  of  February,  1874,  and  be- 
tween that  date  and  the  1st  of  March,  1874,  8,150  bags  were 
put  on  board.  On  Monday,  the  2d  of  March,  the  remaining 
fifty  bags  were  put  on  board.  Four  bills  of  lading  were 
■signed  by  the  master  and  delivered  to  the  shippers.  They 
were  dated  on  the  23d,  24th  and  28th  of  February,  and  the 
3d  of  March,  and  .acknowledged  the  receipt  on  board  on 
those  several  days  of  1,780  bags,  1,780  bags,  3,660  bags  (all 
in  February),  and  1,080  bags  in  March.  The  ship  sailed 
from  the  Madras  coast  on  the  10th  of  March,  1874,  and 
arrived  at  London  on  the  14th  of  August.  A  correspond- 
ence took  place  between  the  parties,  and  on  the  7th  of  Sep- 
tember *Bowes  &  Co.  refused  to  accept  the  rice.     It    [457 
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was  sold  in  December  at  a  loss,  and  the  action  was  brought 
to  recover  the  difference  between  the  contract  price  and  the 
price  obtained  at  the  sale. 

Mr.  Robinson,  one  of  the  plaintiffs,  was  called  as  a  wit- 
ness at  the  trial,  and,  on  cross-examination,  he  was  asked 
whether  a  contract  for  a  March  or  April  shipment  of  rice 
did  not  mean  that  the  rice  w^s  to  be  put  on  board  in  March 
or  April,  and  he  said(*)  "when  we  sell  rice,  March  or  April 
shipments,  it  means  that  every  bag  should  be  put  on  board 
in  March  or  April;"  but  he  afterwards  added,  "there  is  a 
difference  when  the  ship  is  named,  in  this  respopt."  He 
stated  that  the  particulars  of  shipment  here  Were  in  fact 
declared  as  soon  as  received.  On  the  part  of  the  defen- 
dants, witnesses  were  called  who  asserted  that  it  would  not 
be  a  March  or  April  shipment  if  a  single  bag  was  shipped  in 
February.  The  defendant's  manager  said,  "The  bill  of 
lading  proves  the  date  of  shipment  in  absence  of  proof  to 
the  contrary." 

One  witness,  Mr.  Eraser  (chairman  of  the  Rice  Brokers' 
Association),  said:  "The  meaning  of  the  phrase,  'Cargo 
March  or  April  shipment,'  is  that  every  bit  of  the  cargo  is  to  be 
put  on  board  in  March  or  April."  The  learned  judge  left  the 
case  to  the  jury  in  this  form,  "  Was  this  cargo,  as  a  cargo,  a 

shipment  in  March  ^  April  in  the  ordinary  business  sense 
of  the  term  ?  If  it  is  for  me,  I  hold  the  meaning  to  be,  that, 
if  the  loading  has  been  conducted  consecutively,  with  ordi- 
nary and  reasonable  dispatch,  and  is  completed  in  March 
or  April,  so  that  the  vessel,  so  far  as  the  loadinoj  of  the  cargo 
is  concerned,  may  sail  in  March  or  April,  that  is  sufficient." 
The  verdict  was  found  for  the  plaintiff,  the  foreman  of  the 
jury  adding,  "The  name  of  the  vessel  being  given  in  the  con- 
tract." Mr.  Justice  Brett  asked,  "You  agree  with  me  that 
if  the  loading  has  been  conducted  consecutively,  with  ordi- 
nary and  reasonabte  dispatch,  and  is  completed  in  March  or 
April,  so  that  the  vessel  may  sail  in  March  or  April,  that  is 
sufficient?"  The  foreman  answered,  "We  do,  more  espe- 
cially where  the  name  of  the  vessel  is  mentioned."  Leava 
to  move  was  reserved. 

A  motion  was  made  for  a  new  trial,  on  the  ground  that 
458]  the  *verdict  was  against  the  weight  of  evidence ;  but 
the  court,  finding  that  Mr.  Justice  Brett  was  satisfied 
with  the  verdict  on  that  point,  refused  that  rule.  A  rule 
was  then  obtained  to  enter  judgment  for  the  defendants ; 
and  on  the  26th  of  April,  1876,  the  Queen's  Bench  ordered 

Q)  Judge's  notes  of  the  trial  contained  in  the  printed  papers. 
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the  judgment  to  be  so  entered  (*).     On  appeal  that  judgment 
was  reversed  (').     This  appeal  was  then  brought. 

Mr.  Benjumin^  Q.C.,  and  Mr.  Gaintford  Bruce,  for  the 
appellants :  The  words  of  the  contract  here  are  clear  and 
express.     The  rice  is  to  be  shipped  during  the  months  of 

*' March  ~  April."  No  other  time  can  be  substituted  for 
the  months  thus  named.  There  is  no  proof  of  a  usage  of 
the  trade  to  give  these  words  any  but  their  ordinary  and 
natural  signihcation.  On  the  contrary,  the  great  weight  of 
the  evidence,  even  the  admission  of  Mr.  Robinson,  one  of 
the  plaintiflEs,  was  the  other  way,  and  showed  that  what  was 
so  stipulated  must  be  literally  performed.  The  suggestion 
that  tne  mere  naming  of  the  vessel  could  affect  the  express 
words  of  the  contract  cannot  be  sustained.  The  case  of 
Alexander  v.  Vander2€e{*\  relied  on  bv  the  plaintiffs  in  the 
action,  has  really  no  application  to  this  case.  The  whole 
contract  there  was  doubtful.  The  ships  were  not  known 
and  could  not  be  named.  They  were  to  be  "three  or  more 
first-class  vessels,"  and  the  shipment  was  to  be  in  June  or 
July,  at  the  seller's  option.  The  ships,  such  as  were  de- 
scribed, might  not  be  obtained  in  the  months  named,  a  very 
large  portion'  of  the  maize  had  really  been  loaded  on  board  in 
June,  and  the  bills  of  lading  were  dated  in  June.  Substan- 
tially, the  shipment  was  in  June,  and  the  words  of  the  con- 
tract were  complied  with.  Here,  on  the  contrary,  by  far 
the  largest  portion  of  the  rice  was  put  on  board  in  February; 
only  the  very  smallest,  merely  fifty  tons,  being  loaded  on 
the  second  day  of  March ;  and  three  out  of  the  four  bills  of 
lading  were  dated  in  February.  The  juiy  had,  therefore, 
in  that  case  some  ground  for  saying  that  the  shipment  was 
in  June,  while  here  there  was  no  ground  whatever  for  say- 
ing that  the  shipment  was  in  March  or  April.  The  latter 
month  was  entirely  out  of  the  question.  The  former  was  so 
in  *substance  and  in  fact.  The  conditions  of  sale  had,  [459 
therefore,  not  been  complied  with.  The  purchaser  of  this 
cargo  has  stipulated  for  a  particular  time  during  which  the 
cargo  shall  be  put  on  board,  and  he  is  entitled  to  the  perform- 
ance of  what  he  has  stipulated  for.  In  Busk  v.  Spence  (*)  the 
cargo  was  loaded  in  proper  time  at  St.  Petersburgh,  though 
the  ship  did  not  sail  as  warranted ;  but,  there  being  a  stip- 
ulation in  the  contract  that  the  seller,  as  soon  as  he  knew 
the  name  of  the  ship,  should  mention  it  to  the  buyer,  and 
he  not  having  done  so  for  eight  days  after  he  had  received  it. 
Lord  Chief  Justice  Gibbs  held  that  this  was  a  condition  pre- 

(»)  1  Q.  B.  D.,  470.  (*)  Law  Rep.,  7  C.  P.,  630. 

(*)  2  Q.  B.  D.,  112.  (*)  4  Camp.,  829.     * 

20  Eng.  Rep.  6 
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cedent,  which  not  having  been  fulfilled,  the  plaintiff  could  Dot 
recover.  The  stipalation  here  is  a  condition  precedent.  In 
Graves  v.  LeggQ)  that  mle  was  expressly  acted  on.  There 
wool  of  a  particular  sort  was  to  be  deliverable  at  Odessa 
during  August,  and  the  names  of  the  vessels  were  to  be  de- 
clared as  soon  as  the  wool  was  shipped.  The  defence  to  an 
action  for  not  accepting  the  wool  was,  that  in  that  trade  the 
wool  was  not  salable  until  the  names  of  the  vessels  in  which 
it  was  shipped  had  been  declared,  and  that  the  plaintiff  had 
neglected  to  declare  them,  and  the  defence  was  held  good,  for 
that  the  obligation  to  declare  the  names  of  the  vessels  was 
a  condition  precedent.  Lord  Justice  Mellish,  in  this  case, 
was  wrong  in  treating  the  shipment  of  the  very  last  portion 
of  the  cargo  as  practically  a  shipment  of  the  whole  cargo, 
for  it  was  clear  that  there  was  a  difference  in  the  value  of 
the  cargo  according  to  the  time  at  which  the  period  of  ship- 

Eing  took  place,  and  therefore  it  was  that  the  purchasers 
ad  fixed  the  shipment  at  a  particular  time,  and  their  dis- 
tinct and  express  stipulation  to  that  effect  constituted  a  con- 
dition the  observance  of  which  could  not  be  disregarded. 
Here,  too,  the  plaintiffs  were  bound  to  declare  the  particulars 
of  the  shipment  when  received,  which  they  had  not  properly 
done,  and  in  that  respect,  too,  they  had  failed  to  perform 
their  part  of  the  contract. 

Mr.  Cohen,  Q.C.,  and  Mr.  J.  C.  Mathew,  for  the  respon- 
dents :  There  is  no  real  force  in  the  objection  that  the  par- 
ticulars were  not  here  delivered  in  time,  the  fact  is  the  other 
way,  and  the  cases  referred  toon  that  point  are  therefore 
inapplicable. 

460j  *The  real  question  in  this  case  is  whether,  because 
the  cargo  was  begun  to  be  loaded  in  February,  though  the 
loading  was  not  completed  till  March,  the  defendants  have 
a  right  to  reject  it?  No  just  ground  can  be  discovered  for 
such  a  right.  The  limitation  as  to  time  means  that  the 
farthest  extent  of  that  time  is  not  to  be  exceeded,  and  the 
plaintiffs  were  really  doing  what  must  be  believed  to  have 
been  desired  by  the  defendants  in  beginning  the  loading  in 
February,  so  as  to  be  quite  certain  of  finishing  it  in  March. 
Shipped  on  board  always  means  the  concluding  act  of  ship- 
ment, for  till  all  the  cargo  has  been  put  on  board  there  is 
nothing  which  amounts  to  a  shipment ;  the  vessel  is  not  able 
to  sail  till  then,  and  nothing  which,  the  owner  of  the  cargo 
requires  can  be  said  to  have  been  effectively  done.  In 
Alexander  v.  Vanderzee  Mr.  Baron  Martin  8aid(*):  ''The 
words  are,  '  for  shipment  in  June  or  July,  shipper's  option.' 

0)  9  Ex.,  709.'  .  («)  Law  Rep.,  7  C.  P.,  630,  at  p.  633. 
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The  intelligible  meaning  of  those  words  is  not  that  the  grain 
shall  be  ready  for  shipment  in  those  months,  nor  that  it 
shall  be  put  on  board  in  those  months,  but  that  it  shall  be 
loaded  so  that  the  ship  may  sail  in  June  or  July ;"  and  he 
added  that  that  was  a  question,  not  for  the  judge,  but  for 
the  jury.  The  meaning  of  the  words  is  necessarily  that 
which  tne  usages  of  trade  recognize,  and  that  was  distinctly 
left  to  the  jury,,  and  has  been  found  by  the  jury  in  favor  of 
the  plaintins.  In  that  respect  there  can  be  no  difference 
between  the  shipmept  of  a  '*  cargo"  of  rice  and  the  ship- 
ment of  so  many  "tons"  or  so  many  bags  of  rice.  Till  all 
are  put  on  board  the  cargo  is  not  on  board,  and,  till  then, 
there  cannot  be  said  to  be  a  shipment  of  the  rice  beneficial 
to  the  owner  of  it. 

In  a  case  of  this  sorjt  evidence  of  the  usage  of  trade  is  ad- 
missible to  explain  the  contract :  Lewis  v.  Marshall  (') ; 
here  the  iury  treated  that  evidence  as  in  favor  of  the  plain- 
tiffs. Alexander  v.  Vanderzee  (')  was  a  case  where  the  ship- 
ment of  the  maize  was  only  partially  made  in  the  months 
named  in  the  contract,  and  there  was  evidence  in  that  case 
that  maize  shipped  in  May  was  more  liable  to  get  damaged 
than  maize  shipped  in  June,  yet  evidence  of  the  usage  of 
the  trade  was  admitted,  the  question  was  left  to  the  jury, 
and  it  was  held  that  it  was  a  proper  question  to  be  so  left, 
*and  the  decision  of  the  jury  upon  it  was  accepted  [461 
aa  conclusive.  It  ought  to  be*so  accepted  here.  There  wa's 
no  pretence  for  saying  that  the  putting  the  rice  on  board  in 
March  or  April  was  a  condition  precedent  which  must  be 
specifically  performed.  That  was  like  the  promise  by  a  for- 
eign singer  to  be  in  London  in  time  for  rehearsals,  which  was 
held  in  ISettini  v.  Oye  (•)  not  to  bear  that  character,  and  the 
non-execution  I  of  which  did  not  affect  his  rights  upon  the 
contract  The  general  object  of  the  contract  was  there  taken 
into  consideration  by  the  court.  Graves  v.  Legq  (*)  was 
really  a  case  in  favor  of  the  plaintiffs,  for  it  was  the  usage 
of  the  trade,  the  understanding  of  that  usage  by  both  sides, 
and  the  introduction  of  the  particular  stipulation  into  the 
the  contract,  that  were  taken  to  be  proofs  of  the  intention  of 
the  parties  to  make  the  stipulation  as  to  the  names  of  the 
vessels  a  condition  precedent ;  that  constituted  the  ground 
for  the  judgment  of  the  court.  There  was  nothing  of  that 
sort  here.     The  words  ''March  ^  April"  were  only  words 

of  description,  limiting  the  time  before  the  expiration  of 

. 

(«)  7  Man.  A  G.,  729;  18  L.  J.  (C.P.),        (')  1  Q.  B.  D.,  188. 
198.  (*)  9  Ex.,  709. 

(«)  Law  Rep.,  7  C.  P.,  630. 
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which  the  shipment  was  to  be  concluded;  but  there  was 
nothing  to  show  that  the  parties  had  intended  that  the  ship- 
ment was  to  begin  and  to  proceed  in  those  months,  and  m 
them  alone,  and  at  no  other  time  ;  and  certainly  nothing  to 
indicate  that  the  shipment  was  not  to  be  begun  before  March. 
Nor  could  the  fact  of  a  great  part  of  the  shipment  having 
been  made  in  February  afford  a  ground  for  the  absolute  re- 
jection of  the  cargo.  If  any  damage  was  thereby  occasioned, 
it  was  the  subject  of  a  cross  action. 

Mr.  O.  Bruce^  replied :  This  is  a  special  contract  with  an 
express  condition,  and  that  condition  has  not  been  complied 
with.     The  foundation  of  the  action  therefore  fails. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  I  re- 
gret to  have  to  propose  to. your  Lordships  to  dissent  from 
the  decision,  the  unanimous  decision,  of  the  Court  of  Ap- 

J>eal  in  this  case ;  and  if  I  entertained  any  doubt,  or  if  I  had 
ound  that  your  Lordships  entertained  any  doubt,  as  to  the 
462]  *conclu8ion  at  which  you  should  arrive,  I  certainly 
should  have  suggested  that  time  should  be  taken  for  further 
consideration  of  the  case.  But  I  think  your  Lordships 
have  no  hesitation  in  arriving  at  the  conclusion  which  I  shall 
now  proi)08e  to  you. 

My  Lords,  the  case  appears  to  me,  when  properly  consid- 
ered, to  be  an  extremely  simple  one.  The  action  is  brought 
upon  two  contracts  for  the  sale  of  rice,  which  differ  only  in 
respect  of  the  price,  and  therefore  it  will  be  sufficient  that  I 
should  refer  to  one  of  the  contracts.  The  first  of  the  two 
contracts  is  dated  on  the  17th  of  March,  1874 ;  and  the  sold 
note,  which  is  written  to  the  respondents,  Shand  &  Co., 
runs  in  these  words :  "  We  have  this  day  sold  for  your  ac- 
count to  Bowes,  Martin  &  Kent,  the  following  Madras  rice 
to  be  shipped  at  Madras,  or  coast,  for  this  port  during  the 

months  of  March  ^  Ajjril,  1874,  about  (300)  three  hundred 
tons  per  Rajah  of  Cochin,  eleven  and  ten  jjence  halfpenny 
per  cwt. ;  for  '  fair  pinky.' "  That  sentence  includes  all  that 
for  the  present  purpose  it  is  material  that  I  should  refer  to. 
My  Lords,  so  far  as  the  construction  of  the  contract  ex- 
pressed in  those  words  is  concerned,  unless  there  be  some- 
thing peculiar  to  the  words  by  reason  of  the  custom  of  the 
trade  to  which  the  contract  relates,  the  construction  of  the 
contract  is  for  the  court.  That  has  been  said  so  often  that 
I  need  not  refer  your  Lordships  to  any  authority  upon  the 
subject.  The  court  it  is  which,  when  once  it  is  in  possession 
of  the  circumstances  surrounding  the  contract,  and  of  any 
peculiarity  of  meaning  which  may  be  attached  by  reason  of 
the  custom  of  the  trade,  to  any  of  the  words  of  that  con- 
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-  _■_  ■  -  

tract,  lias  to  place  the  construction  upon  the  contract.  I 
shall  assume,  in  the  iirst  place,  that  there  is  no  word  in  this 
contract  which  is  proved  oy  the  custom  of  the  trade  to  have 
an  V  particular  meaning.  I  shall  afterwards  consider  whether 
it  has  been  proved  that  there  is  any  custom  attaching  a  par- 
ticular meaning  to  the  words  used. 

My  Lords,  looking  at  the  construction  of  these  words,  I 
put  aside  in  the  first  place  some  which  to  any  one  unaccus- 
tomed to  a  contract  of  this  kind,  might  appear  peculiar,  the 

words  ^,  inasmuch  as  no  question  has  been  raised  on  these 
words,  and  it  is  agreed  upon  both  sides  that  they  are  so  used 
simply  as  a  mercantile  way  of  expressing  that  something 
is  to  be  done  in  the  months  of  March  *and  April,  or  in  [46o 
either  of  those  months.  Putting  that  aside,  and  looking  still 
at  what  would  be  the  ordinary  and  the  grammatical  meaning 
of  the  words,  it  will  I  think  occur  to  your  Lordships  that  it 
is  possible  that  the  words  which  I  have  read  may  mean  one 
of  two  things.  It  might  be  held  that  they  mean  that  the  rice 
which  is  spoked  of,  is  to  be  put  on  board  the  ship  which  is 
mentioned,  during  some  part  of  the  two  months  specified,  the 
months  of  March  and  April,  1874,  and  that  that  is  the  mean- 
ing of  the  words  *'to  be  shipped"  during  those  months,  or 
it  might  be  held  that  they  mean  that  the  shipment  is  to  be 
made  continuously  and  in  such  a  way  as  that  it  is  to  come 
to  a  conclusion  in  one  of  the  months  in  question,  and  then 
a  bill  of  lading,  representing  the  shipment  and  the  contract 
made  on  the  shipment,  is  to  be  given  inside  of  one  of  those 
months  for  the  whole  of  the  rice  in  question.   . 

My  Lords,  if  that  is  the  natural  meaning  of  the  words,  it 
does  not  appear  to  me  to  be  a  question  for  your  Lordships, 
or  for  any  court,  to  consider  whether  that  is  a  contract 
which  bears  upon  the  face  of  it  some  reason,  some  explana- 
tion why  it  was  made  in  that  form,  and  why  the  stipulation 
is  made  that  the  shipment  should  be  during  these  particular 
months.  It  is  a  mercantile  contract,  and  merchants  are  not 
in  the  habit  of  placing  upon  their  contracts  stipulations  to 
which  they  do  not  attach  some  value  and  importance,  and 
that  alone  might  be  a  suflScient  answer.  But,  if  necessary, 
a  farther  answer  is  obtained  from  two  other  considerations. 
It  is  quite  obvious  that  merchants  making  contracts  for  the 
purchase  of  rice,  contracts  which  oblige  them  to  pay  in  a 
certain  manner  for  the  rice  purchased,  and  to  be  ready  with 
the  funds  for  making  that  payment,  may  well  be  desirous 
both  that  the  rice  should  be  forthcoming  to  them  not  later 
than  a  certain  time,  and  also  that  the  rice  shall  not  be  forth- 
coming to  them  at  a  time  earlier  than  it  suits  them  to  be 
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ready  with  funds  for  its  payment.  Therefore  it  may  well 
«  be  that  a  merchant  making  a  number  of  rice  contracts,  rang- 
ing over  several  months  of  the  year,  will  be  desirous  of  ex- 
pressing that  the  rice  shall  come  forward  at  such  times,  and 
at  such  intervals  of  time,  as  that  it  will  be  convenient  for 
him  to  make  the  payments,  and  it  may  well  be  that  a  mer- 
chant will  consider  that  he  has  obtained  that  end  if  he  pro- 
vides for  the  shipment  of  the  rice  during  a  particular  month, 
464]  *or  during  particular  months,  and  that  he  will  know 
that  provided  he  has  made  that  stipulation  the  rice  will  not 
be  forthcoming  at  a  time  when  it  will  be  inconvenient  for 
him  to  provide  the  money  for  the  payment.  My  Lords, 
there  is  still  another  explanation  which  appears  upon  part 
of  the  evidence  in  this  case ;  because  sufficient  appears  upon 
the  evidence  to  show  that  these  contracts  were  made  for  the 

Surpose  of  satisfying  and  fulfilling  other  contracts  which 
[essrs.  Bowes,  Martin  &  Kent  had  made  with  other  per- 
sons, and  it  is  at  least  doubtful  whether  if  they  had  made 
a  contract  in  any  other  form  than  that  which  is  before  your 
Lordships,  a  contract  made  in  another  form,  or  a  contract 
made  without  this  stipulation  as  to  the  shipment  during 
these  months,  would  have  been  a  fulfilment  of  those  other 
contracts  which  they  desired  to  be  in  a  position  to  fulfil. 

Therefore,  my  Lords,  still  dwelling  merely  upon  the  natu- 
ral meaning  of  these  words,  and  without  any  evidence  as  to 
their  having  any  particular  or  customary  meaning,  I  should 
undoubtedly  say,  and  say  without  hesitation,  that  the 
meaning  of  this  contract  must  be  one  of  two  things.  Prima 
facie^  1  should  say  it  meant  that  the  shipment  must  be 
made,  that  the  rice  must  be  put  on  board,  during  the  two 
specified  months,  and  neither  before  nor  after  those  months. 
But  if  the  contract  does  not  mean  that,  the  only  other  mean- 
ing which  it  appears  to  me  it  could  have  is-^and  as  to  that 
I  think  evidence  would  be  required  to  show  that  by  usage  it 
had  obtained  that  meaning — that  the  shipment  should  be 
made  in  a  manner  which  could  be  described  as  continuous, 
and  that  it  should  come  to  a  consummation  or  completion 
in  one  of  these  months  which  are  here  mentioned,  and  that 
the  bill  of  lading  should  be  given  for  the  whole  and  com- 
plete shipment  at  that  time.  My  Lords,  if  those  two  mean- 
ings be  the  only  possible  meanings  of  this  contract,  if  they 
be  the  natural  meanings  of  the  contract,  then  according  to 
neither  meaning  was  the  rice  in  this  case  put  on  board  in 
such  a  way  that  it  could  be  tendered  in  fulfilment  of  the 
contract ;  because  the  whole  of  the  rice  was  actually  on 
board,  not  merely  at  the  time  when  this  contract  was  made, 
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but  during  the  mouth  of  February,  with  the  exception  of 
fifty  bags,  which  were  put  on  board  on  the  2d  of  March; 
ana  bills  of  lading  had  oeen  given  during  the  month  of  Feb- 
ruary for  all  the  parcels  of  *the  rice  with  the  excep-  [465 
tion  of  1,080  of  the  bags  in  respect  of  which  a  bill  of  lading 
was  given  on  the  3d  of  March.  According,  therefore,  to 
neither  of  those  constructions  would  the  rice  have  been  put 
on  board  in  such  a  way  as  to  make  it  a  tender  in  fulfilment 
of  the  contract. 

My  Lords,  still  dwelling  upon  the  case  without  reference 
to  what  took  place  at  the  trial,  or  to  any  evidence  with  re- 
gard to  any  custom,  I  now  turn  from  this  construction, 
which  I  submit  to  your  Lordships  is  the  natural  and  only 
possible  construction,  •  literally,  of  the  words,  to .  the  con- 
struction which  the  contract  has  received  in  the  Court  of 
Appeal.  Lord  Justice  Mellish  on  this  subject  speaks  in  this 
way.  He  says:  "The  real  question  is,  whether  in  order  to 
fulfil  a  contract  that  600  tons  of  rice  should  be  shipped  in 
March  or  April,  it  is  necessary  that  the  whole  600  tons 
should  have  been  put  on  board  in  March  or  April,  or  whether 
it  is  sufficient  that  the  shipment  should  have  been  completed 
in  March  or  April."  He  then  refers  to  a  case  which  I  shall 
afterwards  have  to  refer  to,  and  he  continues:  "The  word 
*  shipped '  is,  we  think,  capable  of  both  constructions,  and 
even  ii  it  be  admitted  that  its  literal  meaning  would  imply 
that  the  whole  quantity  must  be  put  on  board  during  the 
specified  time,  that  is  a  construction  which  seems  to  put  a 
fresh  additional  burden  on  the  seller,  without  any  corre- 
sponding benefit  to  the  purchaser,  and  the  consequence  of 
adopting  it  would,  we  think,  be  that  purchasers  would, 
without  any  real  reason,  frequently  obtain  an  excuse  for 
rejecting  contracts  when  prices  had  dropped."  My  Lords, 
I  mast  submit  to  your  Lordships  that  if  it  be  admitted,  as 
the  Lord  Justice  is  willing  to  admit,  that  the  literal  meaning 
would  imply  that  the  whole  quantity  must  be  put  on  board 
during  a  specified  time,  it  is  no  answer  to  that  literal  mean- 
ing, it  is  no  observation  which  can  dispose  of,  or  get  rid  of, 
or  displace,  that  literal  meaning,  to  say  that  it  puts  an  ad- 
ditional burden  on  the  seller,  without  a  corresponding  ben- 
efit to  the  purchaser ;  that  is  a  matter  of  which  the  seller 
and  the  purchaser  are  the  best  judges.  Nor  is  it  any  reason 
for  saying  that  it  would  be  a  means  by  which  purchasers 
without  any  real  cause  would  frequently  obtain  an  excuse 
for  rejecting  contracts  when  prices  had  dropped.  The  non- 
fulfilment  of  any  term  in  any  contract  is  a  means  by  which 
a  purchaser  is  able  to  get  rid  of  the  *contract  when    [466 
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prices  have  dropped ;  but  that  is  no  reason  why  a  term  which 
is  found  in  a  contract  should  not  be  fulfilled. 

Mv  Lords,  the  Lord  Justice  continues:  "The  sole  object 
of  the  purchaser  of  such  produce  as  this,  in  confining  the 
seller  to  a  particular  time  within  which  the  goods  must  have 
been  shipped,  is,  as  far  as  appears,  that  he  may  know  when 
the  goods  are  likely  to  arrive."  The  Lord  Justice  takes  no 
notice  whatever  of  those  other  reasons  to  which  I  have  refer- 
red, namely,  that  the  merchant  may  not  desire  to  be  called 
upon  before  a  certain  time  to  pay  the  money,  or  that  he  may, 
in  entering  into  a  contract  of  this  kind,  have  in  view  the 
fulfilment  of  some  other  contract,  with  an  analogous 
stipulation,  which  a  contract  in  any  different  form  would 
not  f  ulfiU  The  Lord  Justice  continues :  "  That  object  seems 
as  effectually  attained  by  knowing  when  the  shipment  wiU 
be,  or  has  been,  completed,  as  by  knowing  when  each  part 
of  the  goods  was  put  on  board."  Then,  my  Lords,  the 
Lord  Justice  says:  "We  therefore  should  entirely  agree 
with  Alexander  v.  Yanderzee  ('),  even  if.  that  decision  was 
not  binding  on  us." 

Now,  my  Lords,  that  makes  it  right  that  I  should  refer 
for  a  moment  to  the  decision  in  Alexander  v.  Vanderzee  {^). 
The  Court  of  Appeal  in  the  present  case  appears  to  have 
thought  that  there  was  some  rule  of  general  application  laid 
down  by  the  decision  of  Alexander  v.  Vanaerzeei^)  in  the 
Exchequer  Chamber,  and  that  that  rule  was  binding,  or 
ought  to  have  been  held  binding,  on  the  court  below  in  the 
present  case.  My  Lords,  I  do  not  find  that  there  was  any- 
thing that  could  be  called  a  rule  laid  down  in  the  case  of 
Alexander  v.  Vanderzee  {^).  That  was  a  case  in  which  a 
contract  somewhat  similar  to  the  present,  but  for  Danubian 
maize,  was  made,  and  the  contract  stated  that  the  maize  was 
to  be  shipped  in  the  month  of  June,  and  what  took  place 
was  this :  A  great  part  of  the  maize  was  shipped  in  the 
month  of  May,  that  is  to  say,  was  put  on  board  in  the  month 
of  May.  The  remaining  part  was  put  on  board  in  the  month 
of  June,  and  a  bill  of  lading  was  given,  on  the  completion 
of  the  shipment,  for  the  whole  parcel  of  maize.  Then  it  ap- 
pears that,  at  the  trial  of  the  case,  this  question  was  left 
to  the  jury:  Was  a  shipment  of  maize,  under  those  cir- 
cumstances, commenced  in  May,  concluded  in  June,  and 
467]  *the  bill  of  lading  for  the  whole  given  in  June,  ac- 
cording to  the  understanding  of  the  trade  a  June  shipment  ? 
The  jury  in  that  case  found  that  it  was  a  June  shipment, 
and  the  majority  of  the  Court  of  Exchequer  Chamber  thought 

(»)  Law  Rep.,  7  C.  P.,  680. 
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that  that  question  was  properly  left  to  the  jary,  and  that 
the  jury  having  answered  it  as  they  did,  that  disposed  of 
the  case.  My  Lords,  your  Lordships  have  not  now  to  de- 
cide, and  cannot  now  decide,  whetner  what  took  place  in 
the  case  of  Alexander  v.  Vanderzee  C)  was  the  course  which 
ought  properly  to  have  been  taken  with  regard  to  the  con- 
duct of  the  case.  We  have  not  before  us  the  evidence  which 
was  before  the  jury,  or  the  form  in  which  the  question  was 
left  to  the  jury ;  but  in  that  particular  case  the  question, 
which  seems  in  some  form  or  other  to  have  been  left  to  the 
jury,  was  whether  it  was  a  June  shipment,  and  the  jury 
found  that  it  was  a  June  shipment.  My  Lords,  I  will  as- 
sume that  that  decision  was  right,  and  that  the  mode  in 
which  that  case  was  treated  was  the  correct  mode,  It  has 
no  application  to  the  present  case.  Your  Lordships  have 
not  here  what  occurred  in  the  case  of  Alexander  v.  vander- 
zee (*),  a  continuous  shipment-  going  on  up  to  the  period  of 
completion,  the  completion  being  m  the  month  specified, 
and  a  bill  of  lading  given  in  that  month.  The  case,  there- 
fore, of  Alexander  v.  Vanderzee  (*)  in  the  first  place  laid 
down  no  general  rule ;  it  proceeded  on  the  finding  of  the 
jury  in  that  particular  case,  and,  whether  it  laid  down  a  rule 
or  not,  the  rule  would  not  be  applicable  to  a  case  like  the 
present,  in  which  the  facts  are  different  from  the  facts  which 
occurred  there. 

My  Lords,  before  leaving  that  part  of  the  case,  I  must 
advert  to  a  suggestion  whicn  was  made  at  the  bar  on  behalf 
of  the  respondents,  although  it  does  not  appear  to  have 
been  made  in  the  court  below.  It  was  suggested  that  even 
if  the  construction  of  the  contract  be  as  I  nave  stated,  still 
if  the  rice  was  not  put  on  board  in  the  particular  months, 
that  would  not  be  a  reason  which  would  justify  the  appel- 
lants in  having  rejected  the  rice  altogether,  but  that  it  might 
afford  a  ground  for  a  cross  action  by  them  if  they  could 
show  that  any  particular  damage  resulted  to  them  from  the 
rice  not  having  oeen  put  on  board  in  the  months  in  cjuestion. 
My  Lords,  I  cannot  think  that  there  is  any  foundation  what- 
ever for  *that  argument.  If  the  construction  of  the  [468 
contract  be  as  I  have  said  that  it  bears,  that  the  rice  is  to  be 
put  on  board  in  the  months  in  question,  that  is  part  of  the 
description  of  the  subject-matter  of  what  is  sold.  What  is 
sold  is  not  300  tons  of  rice  in  gross  or  in  general.  It  is  8(X) 
tons  of  Madras  rice  to  be  put  on  board  at  Madras  during  the 
particular  months.  The  construction  may  be  shown  by 
evidence  to  be  different  from  what  I  have  supposed,  but  if 

0)  Law  Rep.,  7  C.  P.,  580. 
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the  construction  be  that  which  I  have  supposed,  the  plaintiff, 
who  sues  upon  that  contract,  has  not  launched  his  case  until 
he  has  shown  that  he  has  tendered  that  thing  which  has 
been  contracted  for,  and  if  he  is  unable  to  show  triat,  he  can- 
not claim  any  damages  for  the  non-fulfilment  of  the  con- 
tract. 

Now,  having  submitted  to  your  Lords  what  I  understand 
to  be  the  natural  and  literal  meaning  of  this  contract,  I  ask 
how  is  that  natural  meaning  to  be  got  rid  of  1  My  Lords, 
I  conceive  in  this  way,  and  only  in  this  way.  It  was  of 
course  competent  for  those  who  were  resisting  the  applica- 
tion of  this  natural  construction  of  the  contract,  to  have 
said:  We  will  prove  by  evidence  that  according  to  the 
cuiStom  of  the  trade,  these  words,  which  have  this  natural 
signification,  are  used  in  a  wider  or  in  a  different  sense. 
The  natural  meaning  of  the  woi'ds  is,  no  doubt,  that  the  rice 
shall  be  shipped  during  those  two  particular  months ;  but 
we  will  show  that  by  the  custom  oi  the  trade  a  latitude  is 
allowed,  and  that  provided  the  shipment  has  been  conducted 
in  such  a  way  as  that  the  ship  will  be  able  to  sail  during 
those  two  months,  that  means  by  the  custom  of  the  trade 
the  shipping  of  rice  on  board  during  the  months  in  question. 
That  01  course  would,  according  to  the  well-known  rule  of 
law,  which  admits  parole  evidence  not  to  contradict  a  docu- 
ment, but  to  explain  the  words  used  in  it,  supply,  as  it  were, 
the  mercantile  dictionary  in  which  you  are  to  find  the  mer- 
cantile meaning  of  the  words  which  are  used.  That  would 
be  a  legitimate  and  well-known  mode  of  construing  the  docu- 
ment.    Has  any  evidence  of  that  kind  been  adduced  here  t 

This  is  a  case  which  certainly  is  one  of  the  most  singular 
I  have  ever  observed  in  this  respect.  The  defendants  in  the 
action  put  upon  the  record  pleas,  which  repeated  the  stipula- 
tion in  the  contracts  with  regard  to  the  shipment  being  made 
during  the  particular  months,  and  one  plea  averred  that  the 
469]  stipulation  not  ^only  had  that  meaning,  that  the 
goods  were  to  be  put  on  board  during  those  months,  but 
that,  negatively,  they  should  not  be  put  on  board  at  any 
other  time,  and  the  parties  went  to  trial  upon  those  issues, 
among  others.  The  plaintiffs  in  the  action  did  not  propose 
to  adduce,  and  did  not  themselves  adduce,  any  evidence  as 
to  any  custom  which  would  put  upon  the  words  in  question 
any  meaning  different  from  wnatever  might  be  their  ordinary 
or  natural  meaning.  But  the  defendants  not  merely  rested 
upon  what  they  contended  to  be,  and  what  as  it  seems  to  me 
was,  the  natural  meaning  of  the  words,  but  they  proceeded  to 
give  evidence  that  that  which  was  the  natural  meaning  of  the 
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ivords  was  understood  by  the  trade  to  be  their  real  meaning, 
and  to  be  the  meaning  which  the  trade  was  in  the  habit  of  act- 
ing npon.  That  appears  to  me  to  have  been  on  the  part  of  the 
defendants  a  taking  upon  themselves  an  onus,  and  an  effort 
to  discharge  an  onus  which,  if  it  pointed  to  the  producing  of 
evidence  at  all  was  an  onus  that  lay  on  the  otner  side.  It 
was  for  the  plaintiffs,  if  they  had  any  evidence  of  a  custom 
controlling  or  explaining  the  natural  meaning  of  the  words 
in  the  contract,  to  produce  their  own  evidence,  and  it  was 
hardly  necessarv  for  the  defendants  to  produce  evidence 
which  only  professed  to  show  that  the  words  meant  what 
naturally  they  would  have  appeared  to  have  meant.  How- 
ever, the  evidence  was  produced,  and  very  strong  evidence 
was  produced,  by  the  defendants  to  that  effect,  and  what  is 
still  more  remarkable,  one  of  the  very  sti'ongest  pieces  of  evi- 
dence the  defendants  had  on  that  point  was  the  evidence  of 
one  of  the  plaintiffs,  who,  upon  cross-examination,  said, 
with  at  least  as  much  distinctness  and  force  as  any  of  the 
other  witnesses,  that  he  would  not  consider  rice  put  on 
board  the  ship  during  any  months  other  than  the  two  months 
specified  to  be  a  tender  ivithin  the  meaning  of  this  contract. 
My  Lords,  in  that  state  of  things,  so  far  from  any  evidence 
being  produced  by  the  plaintiffs  to  alter  the  natural  mean- 
ing of  the  words,  all  the  evidence  was  evidence  going  to 
show  that  the  words  ought  to  receive  and  would  in  the  tmde 
receive  their  natural  and  ordinary  construction,  and  I  think 
the  learned  counsel  for  the  respondents  at  your  Lordships' 
bar  admitted  with  great  fairness,  and  they  could  not  have 
done  otherwise  than  admit,  that  if  the  question  were  asked  : 
*Wa8  there  here  any  evidence  to  go  to  the  jury  of  a  [470 
custom  placing  upon  these  words  a  meaning  different  from 
their  ordinary  and  natural  meaning,  the  answer  must  be 
that  there  was  no  evidence  of  that  kind  to  §o  to  the  jury. 
Therefore,  I  should  submit  to  your  Lordships,  that  that 
which  appears  to  me  to  have  been  the  only  mode  of  con- 
trolling the  natural  construction  of  this  contract  was  not  a 
mode  which  was  resorted  to,  or  could  be  resorted  to,  in  this 
case.  There  was  nothing  whatever  in  the  evidence  to  go  to 
the  jury  entitling  the  plaintiffs  to  say  that  a  construction 
different  from  the  ordinary  meaning  of  the  words  should 
be  put  upon  the  contract. 

My  Lords,  that  is  the  more  important,  as  bearing  upon 
some  other  observations  of  the  Lords  Justices  in  the  Court 
of  Appeal.  Your  Lordships  will  remember  that  there  were 
in  substance  two  applications  to  the  Court  of  Appeal.  One 
was  with  reference  to  whether  the  verdict  should  be  entered 
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for  the  defendants ;  the  other  was  with  reference  to  a  motion 
for  a  new  trial ;  and  with  regard  to  the  motion  for  a  new 
trial  on  the  ground  that  the  verdict  was  against  the  weight 
of  evidence,  the  Lord  Justice  Mellish  thus  expressed  him- 
self: *' Several  witnesses,  and  amongst  them  the  plaintiff 
himself,  have  deposed  that  they  understood  the  word  *  ship- 
ped '  to  mean  put  on  board,  and  that  the  whole  quantity 
sold  must  be  put  on  board  within  the  specified  time,  and  no 
witness  says  that  the  word  in  mercantile  usage  has  an^ 
other  meaning;  and  the  jury  appear  to  have  based  their 
verdict  upon  a  distinction  which,  though  made  by  one  or 
two  witnesses,  we  do  not  think  satisfactory,  between  con- 
tracts in  which  the  ship  is  named,  and  contracts  which  may 
be  fulfilled  by  delivenng  goods  out  of  any  ship.  On  the 
other  hand,  we  think  it  is  obvious  on  reading  through  the 
evidence,  that  each  witness  was  not  speaking  -of  any  real 
mercantile  .meaning  which  the  word  '  shipped '  or  *  ship- 
ment '  bears,  but  was  putting  his  own  construction  on  the 
word,  and,  as  persons  who  are  not  lawyers  are  apt  to  do, 
interpreted  the  word  literally.  No  witness  stated  that  he 
had  Known  instances  of  goods  rejected,  and  such  rejection 
acquiesced  in,  when  the  shipment  had  been  completed 
withia  the  appointed  time,  because  the  whole  of  the  goods 
were  not  put  on  board  during  that  time;  and  this  is  the 
sort  of  evidence,  which,  in  our  opinion,  ought  to  be  given 
471]  *before  the  rule  established  by  the  case  of  Alexander 
V.  Vanderzee  {')  is  departed  from." 

My  Lords,  I  have  already  referred  to  that  case,  and 
to  the  supposition  that  it  establishes  any  rule;  but  with 
reference  to  these  observations  of  the  Lord  Justice  I  desire 
to  point  out  to  your  Lordships  that  they  appear  to  me  to 
be  based  upon  a  degree  of  forgetfulness  or  wnat  really  was 
the  state  of  things  at  the  trial  of  the  present  case.  The 
Lord  Justice  speaks  as  if  witnesses  had  been  brought  for- 
ward to  establish  a  custom  controlling  or  altering  the  natu- 
ral meaning  of  the  words.  Had  that  been  the  case,  I  agree 
that  it  would  have  been  extremely  proper  to  examine  with 
minuteness  and  with  criticism  the  evidence  so  given,  to  look 
upon  it  with  suspicion,  at  all  events  with  care,  as  you  must 
always  do  upon  evidence  which  proposes  to  fix  upon  words 
a  non-natural  meaning  or  an  acquired  meaning.  But  these 
witnesses  were  not  brought  forward  to  fix  upon  words  a  non- 
natural  or  an  acquired  meaning.  They  were  brought  for- 
ward for  the  very  simple  and  innocent  purpose  of.  saying 
that  they  had  always  understood  that  the  words  bore  their 

0)  Law  Rep.,  7  C.  P.,  630. 


Vol  11.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  45 

ILL.  (E.)  Bowes  v.  Shand.  '  1877 

natural  meaning  and  had  no  acquired  or  secondary  meaning 
in  the  trade.  Under  those  circumstances  I  am  myself  at  a 
loss  to  conceive  how  witnesses  could  have  said  anything  else 
than  that,  in  general  terms,  that  was  their  opinion  of  the 
meaning  of  the  words,  and  that  was  the  way  in  which,  in 
the  course  of  their  trade,  they  had  always  known  them  to 
be  acted  upon. 

My  Lords,  that  really  disposes  of  the  whole  of  the  case. 
If  there  had  been  any  conflict  of  evidence,  if  there  had  been 
any  evidence  in  opposition  to  that  given  by  the  defendants, 
your  Lordships  might  have  had  here  to  consider  whether 
the  verdict  had  been  satisfactorily  arrived  at,  and  whether 
there  ought  not  to  have  been  a  new  trial,  but  it  being  the 
case,  and  it  being  in  fact  admitted,  that  there  was  no  evi- 
dence the  other  way,  that  there  was  no  evidence  to  go  to  the 
jury  of  the  words  having  any  non-natural  signification,  the 
question  resolves  itself  simply  into  the  ordinary  and  natural 
construction  of  this  contract  as  a  document  the  Construction 
of  which  must  be  placed  upon  it  by  the  court.  Then,  my 
Lords,  I  repeat,  the  case  of  Alexander  v.  Vanderzee  (*)  has 
not  *laid  down  any  rule  of  construction  «,pplicable  to  [472 
the  present  case,  and  the  document  lies  before  your  Lord- 
ships for  you  toput  the  natural  and  ordinary  construction 
on  the  words.  That  natural  and  ordinary  construction  ap- 
pears to  me  free  from  doubt  and  free  from  ambiguity,  and 
It  is  a  construction  which  will  give  to  the  contract,  and  must 
give  to  it,  a  meaning,  showing  that  the  contract  here  has 
not  been  complied  with,  and  that  the  goods  tendered  are 
not  goods  which  were  shipped  according  to  the  contract. 
I,  therefore,  my  Lords,  submit  to  you  that  the  plaintiffs 
have  failed  in  making  out  their  case.  That  was  the  opinion 
of  the  Court  of  Queen's  Bench,  before  which  the  case  came 
in  the  first  instance.  In  my  opinion,  the  determination  of 
the  Court  of  Queen's  Bench  was  correct,  and  the  Court 
of  Appeal  ought  to  have  dismissed  the  appeal  which  was 
made  from  the  decision  of  the  Court  of  Queen's  Bench. 
Your  Lordships,  if  you  take  that  view,  will  now  hold  that 
the  Court  of  Appeal  ought  to  have  dismissed  the  appeal 
with  costs,  and  vou  will  restore  the  judgment  of  the  Court 
of  Queen's  Bench.  And,  my  Lords,  acting  upon  a  principle 
upon  which  your  Lordships  have  already  professed  your 
intention  to  act  in  proceedings  under  the  new  Judicature^ 
Act,  you  will,  I  think,  couple  with  that  the  awarding  to  the' 
appellants  in  this  case  the  costs  of  this  appeal. 

(»)  Law  Rop.,  7  C.  P.,  530. 
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Lord  Hathebley  :  My  Lords,  I  entirely  concur  in  the  re- 
sult at  which  my  noble  and  learned  friend  on  the  woolsack 
has  arrived  with  regard  to  this  case.  I  pass  altogether  from 
the  case  of  Alexander  v.  Vanderzee  {'),  because,  for  the 
reasons  which  have  been  already  assigned,  it  appears  to  me 
to  be  distinguishable  from  this  case,  and  to  have  laid  down 
no  rule  whatsoever  which  can  be  usefully  applied  to  the 
case  now  to  be  decided. 

There  are  traces  in  the  evidence  before  us  of  this  being  a 
contract  of  no  unusual  character.  A  portion  of  the  evidence 
which  was  given  by  Mr.  Robinson  with  reference  to  the 
fact  of  there  being  a  ship  named  specifixjally  in  the  contract, 
as  distinguished  from  cases  in  which  the  ship  is  not  so 
named,  shows  in  itself  that  these  contracts  are  common. 
473]  The  observation  he  makes  is  this:  When  *asked 
what  diflference  the  naming  of  the  ship  makes,  he  says :  ''It 
makes  no  difference  as  to  the  shipment.  It  takes  it  out  of 
the  category  of  the  usual  run  of  March  or  April  shipping 
contracts,"  from  which  I  infer  that  there  is  a  "usual  run" 
of  contracts  of  this  sort,  and  that  a  course  of  practice  and 
dealing  has  been  established  which  we  ought  to  be  very  care- 
ful in  no  way  to  interfere  with.  I  apj)rehend,  my  Lords, 
that  nothing  can  be  more  unbecoming  in  courts  of  justice 
than  an  endeavor  in  any  way,  by  any  strained  rule  of  con- 
struction, to  get  rid  ef  the  plain  and  simple  effect  of  the 
contracts  which  they  have  to  construe.  Our  duty  as  judges 
in  cases  of  this  description,  as  contrasted  with  the  duty  of  a 
jury,  is  this :  If  the  contract  bears  a  plain  natural  sens©  and 
meaning,  nothing  should  make  us  deviate  from  that  plain 
natural  sense  and  meaning,  but  the  strongest  evidence,  not 
of  the  opinion  of  this  or  that  witness,  but  of  a  custom  of  the 
trade  or  business  which  forms  the  subject-matter  of  the  con- 
tract, which  has  giv^n  an  unusual,  ana,  as  it  has  been  called 
by  the  noble  and  learned  Lord  who  has  addressed  us,  "a 
non-natural"  meaning  to  the  contract.  No  evidence  of  that 
description  has  been  produced  in  this  case.  We  have  got, 
as  it  appears  to  me,  plainly  and  simply  to  construe  this 
contract  according  to  the  words  we  there  find.  The  only 
word  in  the  contract  which  would  admit,  as  it  appears  to 
me,  of  any  technical  interpretation  is  the  word  "shipped." 
It  may  be  well  with  regard  to  a  word  which  was  not  suffi- 
ciently understood  before,  or  with  regard  to  words  which 
'liave  a  special  and  technical  force,  to  establish  (if  it  can  be 
established)  upon  evidence,  any  usage  which  has  attributed 
to  such  words  any  special  or  peculiar  force.     It  does  not 

(»)  Law  Rep.,  7  C.  P.,  630. 
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appear  to  me,  however,  that  in  the  present  case  any  such 
evidence  is  needed.  I  think  the  meaning  of  the  word 
"shipped"  is  sufficiently  understood  by  this  time  in  com- 
merce. But  if  it  were  needed  I  think  we  have  sufficient 
evidence  before  us  that  by  the  word  "shipped"  all  the  wit- 
nesses understand  put  on  board.  I  read  the  contract  there- 
fore as  if  it  said  "put  on  board  at  Madras,  or  coast,  for  this 

port  during  the  months  of  March  ^  April,  1874." 

Now,  your  Lordships  will  observe  that  it  is  not  "i;i"  the 

months  of  March  ^  April ;  it  is  not  that  the  goods  are  to 
find  themselves  on  board,  and  to  be  there  within  that  period, 

namely,  the  months  *of  March  ~  April ;  but  it  is  [474 
that  they  are  to  be  shipped — that  is  to  say,  to  be  put  on 
board — during  those  months,  implying  a  continuous  act  of 
shipping  by  which  these  goods  are  to  be  placed  in  the 
position  in  which  they  are  to  be  placed  according  to  tlie 
meaning  of  the  contract.  It  is  not  surprising  that  a  state 
of  things  has  arisen  upon  which  there  might  be  some  con- 
troversy, for  this  reason :  owing  to  the  distance  of  the  dis- 
trict from  which  the  goods  were  to  come,  the/parties  to  the 
contract  of  the  17th  of  March  could  not,  or  did  not,  ascer- 
tain the  exact  state*  of  things  at  the  date  of  the  contract ; 
and  in  truth  the  goods  which  have  been  tendered'to  the  de- 
fendants were  all  on  board  at  the  very  date  of  the  contmct 
itself,  namely,  on  the  17th  of  March.  They  had  been  put 
there^  therefore,  of  course  with  i^  reference  whatever  to  the 
contract  and  its  terms ;  and  it  is  not  surprising  that  this 
shipment  or  embarkation  of  the  goods  made  before  the 
contract  was  entered  into,  but  without  knowledge  of  the 
contract,  should  not  be  found  to  square  with  that  insti'u- 
ment.  The  consequence  is,  that  we  have  here,  as  it  seems 
to  me,  an  engagement  to  supply  rice  to  the  defendants,  the 
character  of  which  rice  was  to  be  this  :  it  w§,s  to  be  rice  to 
be  shipped  during  these  two  particular  months,  March  and 
April,  or  either  of  them,  and  not  otherwise. 

rf ow  under  these  circumstances,  and  with  the  plain  mean- 
ing of  the  contract  lying,  as  it  appears  to  me,  on  its  surface, 
we  are  not  entitled  to  speculate  on  the  reasons  and  motives 
which  have  induced  those  who  are  engaged  in  this  particular 
trade,  those  who  have  this  "usual  run,"  as  the  witness  de- 
scribes it,  of  contracts  before  them  from  time  to  time,  and 
who  must  have  pondered  upon  the  matter,  to  frame  their 
contracts  in  the  manner  which  pleases  them  best.  We  must 
assume  that  it  is  owing  to  the  custom  of  the  trade  that  they 
have  determined  to  frame  them  in  this  fashion.    They  do 
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not  stipulate  either  that  the  goods  shall  be  found  on  board 
at  such  a  time,  or  that  the  goods  shall  be  on  board  before 
the  end  of  the  month  of  April ;  that  would  have  been  a 
very  simple  mode  of  expressing  it,  if  that  was  what  they 
wished  ;  but  they  do  expressly  say  that  the  goods  shall  be 
shipped — that  is  to  say,  pnt  on  board — during  these  two 
particular  months,  or  one  of  them. 

Now,  the  learned  judge  who  tried  the  case  and  addressed 
the  jury  in  the  first  instance  appears  to  have  reasoned  upon 
475]  the  *motive8  which  mi^ht  probably  have  induced 
such  a  contract  to  be  entered  into ;  and  also  Lord  Justice 
Hellish,  in  the  Court  of  Appeal,  did  in  some  degree  con- 
sider how  far,  in  his  judgment,  a  reason  could  be  assigned 
for  such  a  form  of  contract.  Mr.  Justice  Brett  says,  in 
addressing  the  jury,  that  if  the  burden  be  thrown  on  him  of 
construing  the  contract,  '^  I  construe  it  thus :  That  the  mean- 
ing of  it  IS,  that  if  the  loading  has  been  conducted  con- 
secutively with  ordinary  and  reasonable  dispatch,  and  is 
completed  in  March  or  April,  so  that  the  vessel,  so  far  as 
the  mading  of  the  cargo  is  concerned,  may  sail  in  March  or 
April,  that  is  sufficient ;  that  is  a  March  or  April  shipment." 
He  seems  there  to  read  the  contract,  ip  fact,  as  I  have  just 
expressed,  it,  as  if  the  contract  had  been  that  the  ship  should 
be  loaded  before  the  end  of  April ;  that  is  the  construction 
which,  in  his  view  of  it,  expressed  as  he  expressed  it,  it 
would  convey.  He  goes  on  to  say,  "That  is,  if  I  have  to 
construe  it,  if  there  be  no  Generally  understood  meaning  of 
this  phrase  in  the  trade.  Now,  that  seems  to  me  to  be  the 
natural  meaning  of  it— I  mean  in  such  a  produce  as  rice — 
where  the  thing  to  be  shipped  is  from  a  country  where  the 
produce  is  grown  and  where  there  is  no  difference  in  the 
article  itself,  which  will  itself  be  sent  forward,  whether  it  be 
sent  forward  in  February,  March,  or  April." 

My  Lords,  the  view  that  I  take  of  the  contract,  I  confess, 
is  this,  that  it  is  not  the  article  rice  only  that  is  sold,  but  the 
thing  that  is  sold  is  the  article  rice  shipped  in  March  or 
Apm,  and  that  the  article  rice  shipped  in  February  is  not 
the  article  which  has  been  purchased  by  the  defendants. 

The  Lord  Justice  says,  in  very  much  the  same  phrase- 
ology, that  the  word  '* shipped"  is  capable  of  the  two  con- 
structions of  meaning — either  begun  and  finished  to  be  pnt 
on  board,  or  the  putting  on  board  completed  in  March  or 
April.  He  says:  '*The  word  'shipped'  is  capable  of  both 
constructions,  and  even  if  it  be  admitted  that  its  literal 
meaning  would  imply  that  the  whole  quantity  must  be  put 
on  board  during  tne  specified  time,  that  is  a  construction 
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which  seems  to  put  a  great  additional  burden  on  the  seller 
without  any  corresponding  benefit  to  the  purchaser,  and 
the  consequence  of  adopting  it  would,  I  think,  be  that  pur- 
chasers would,  without  any  real  reason,  frequently  obtain 
an  excuse  for  ^rejecting  contracts  when  prices  had  [476 
fallen/'  Now,  with  the  greatest  possible  respect,  and  I  am 
sure  no  one  judge  ever  entertained  mgre  respect  for  another 
than  I  entertain  for  the  Lord  Justice  Mellish,  I  do  think 
that  that  is  a  very  hazardous  way  of  construing  a  contract, 
namely,  to  say  in  a  class  of  contracts  having  a  great  range, 
that  the  judge  can  see,  upon  the  face  of  the  contract,  a  suffi- 
cient reason  to  reject  what  may  be  the  literal  interpretation 
of  it,  for  that  if  such  literal  interpretation  is  to  be  applied, ' 
there  would  be  an  excuse  afforded  to  parties  for  rejecting 
contracts.  The  danger  of  such  a  construction  is  extreme, 
because  it  is  impossible  to  know  all  the  causes  which  may 
have  induced  the  persons  to  put  words  into  a  contract.  If 
the  words  have  a  certain  definite  meaning,  it  is  dangerous 
to  depart  from  that  meaning  until  you  can  arrive  at  any 
sound  ground  upon  which  you  should  do  so  ;  it  is  danger- 
ous to  depart  from  it  upon  a  conjecture  that  it  can  make  no 
difference  to  the  parties,  and  especially  you  cannot  reject 
the  literal  construction  because  you  think  that,  unless  you 
reject  it,  you  may  be  affording  an  opportunity  for  an  evasive 
purchaser  to  escape  from  his  bargain.  Of  course,  as  has 
been  already  observed,  in  many  cases  a  purchaser  is  de- 
sirous of  escaping  from  his  bargain,  and  if  he  finds  that 
the  bargain  which  is  attempted  to  be  enforced  as  against 
him,  is  not  only  burdensome  upon  him,  but  is  against  the 
letter  of  his  contract,  there  is  nothing  in  our  law  which  pre- 
vents his  availing  himself  of  that  answer  to  the  case  made 
against  him,  namely,  that  he  has  not  entered  into  the  en- 
gagement you  allege,  and  if  you  seek  to  fasten  upon  him 
the  engagement,  you  must  first  bring  him  within  the  four 
corners  of  the  contract. 

What  Lord  Justice  Mellish  says  is  very  much  like  what 
Mr.  Justice  Brett  said,  namely :  "The  sole  object  of  the  pur- 
chaser in  such  a  purcba&e  as  that  now  in  question  in  con- 
fining the  seller  to  a  particular  time  within  which  the  goods 
must  have  been  shipped,  is,  as  far  as  appears,  that  he  may 
know  when  the  goods  are  likely  to  arrive.  That  object  seems 
as  effectually  attained  by  knowing  when  the  shipment  will 
be  or  has  been  completed,  as  by  knowing  when  each  part 
of  the  goods  was  put  on  board.''  That  is,  assuming  in  the 
first  place  that  the  only  object  you  have  in  view  is  to  know 
when  the  ship  may  arrive,  but  having  assumed  that,*  it  far- 
20  Eng.  Eep.  7 
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477]  ther  ^assumes  that  your  object  is  to  know  the  latest 
period  at  which  it  may  arrive.  Now,  I  apprehend  my 
Lords,  that  it  is  important  to  persons  entering  into  contracts 
of  this  description  to  arrange  all  their  contracts  for  the  whole 
course  of  the  year,  after  the  calculations  they  have  made  as 
to  what  particular  times  they  will  be  in  funds  to  meet  their 
engagements,  and  it  is  just  as  important  to  them  to  know 
how  long  it  will  be  before  the  ship  arrives,  as  to  know  how 
soon  it  will  be  that  the  ship  will  arrive.  They  do  not  wisli 
the  goods  to  arrive  sooner  than  the  time  when  they  have 
made  their  arrangements  for  them,  and  they  do  not  wish 
them  to  arrive  later  than  the  time  for  which  they  have  mad« 
their  arrangements.  And  if  they  have  specifically  named 
the  months  of  March  and  April,  they  mean  those  two  months. 
They  do  not  mean  to  purchase  goods  placed  on  board  in  the 
previous  month,  February,  which  therefore  would,  or  might 
arrive,  at  a  different  season  from  that  at  which  they  specially 
engaged  by  the  contract  to  accept  the  goods,  which  goods, 
by  the  nature  of  the  contract,  are  to  be  paid  for  immediately 
on  the  ship's  arrival. 

Well,  my  Lords,  that  really  seems  to  me  to  amount  to  the 
whole  case,  because,  as  regards  the  evidence  which  has  been 
produced  in  this  cause,  I  entirely  agree  in  what  has  been 
already  said,  that  that  evidence,  if  it  was  required  at  all,  or 
if  it  is  admissible  at  all,  has,  if  anything,  strengthened  what 
appears  to  my  noble  and  learned  friend  on  tne  woolsack, 
and  appears  also  to  me,  to  be  the  natural  construction  of 
the  contract.  All  the  witnesses,  uniformly,  beginning  with 
one  of  the  plaintiffs  themselves  (that  is  a  very  curious  thing), 
and  following  through  the  rest  of  the  witnesses,  state  dis- 
tinctly that  which  the  judge,  Justice  Brett,  at  last  put  to 
one  of  those  witnesses,  "what  ^ou  mean  to  say  is,  that 
March  is  March  and  April  is  April."  That  is  pretty  much 
the  case,  and  one  could  hardly  put  in  a  clearer  point  of  view 
one's  own  opinion  that  in  reality  the  contract  is  simple  and 
easy  to  be  construed,  and  that  '* March"  in  the  contract 
does  mean  March,  and  that  "April"  does  mean  April,  and 
that  the  loading  "during  the  months  of  March  and  April" 
does  mean  a  loading  during  those  months. 

My  Lords,  without  detaining  your  Lordships  any  longer 
upon  the  case,  which  has  been  so  fully  and  amply  gone 
into,  I  am  content  to  sav  that  I  do  not  think  this  case  is  at 
478]  all  governed  by  *tne  case  of  Alexander  v.  Vanderzee{')^ 
nor  do  I  think  it  necessary  to  say  anything  whatever  upon 
that  case.     I  think  it  is  plain  upon  tne  construction  of  the 

(>)  Law  Rep.,  1  C.  P.,  630. 
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contract  that  we  have  before  us,  and  I  think  that  that  con- 
tract was  not  performed  in  such  a  manner  as  that  the 
defendants  were  compelled  to  accept,  upon  the  tender  to 
them,  goods  which  were  shipped  in  the  month  of  February, 
instead  of  goods  which  were  snipped  in  the  months  of  March 
or  April,  or  one  of  them.  The  February  shipment  applied 
to  the  whole  of  the  goods  with  the  exception  simply  of  the 
fifty  bags  which  have  been  mentioned.  We  have  it  in  evi- 
dence that  those  fifty  bags  amounted  to  four  tons  weight 
out  of  300  tons,  that  is  to  say,  one  seventy- fifth  part  of  the 
whole  subject-matter  of  the  contract  It  appears  to  me  that 
the  defendants  could  not  be  obliged  to  accept  a  tender  of 
those  bags  separate  and  distinct  from  the  complete  con- 
tract they  had  entered  into  for  the  whole  300  tons,  the  large 
bulk,  indeed  almost  the  entirety,  of  which  was  shipped  in  a 
different  month  from  that  which  they  had  contracted  for, 
and  therefore  was  not  of  such  a  character  as  to  be  deliver- 
able to  them  in  fulfilment  of  the  contract  they  had  entered 
into. 

Lord  O'Hagan:  My  Lords,  I  have  reached  the  same 
conclusion,  and  substantially  for  the  same  reasons.  I  shall 
not  repeat  those  reasons,  or  go  again  through  facts  and  doc- 
uments that  have  been  already  abundantly  discussed.  The 
question  is  of  public  importance,  and  the  conflict  of  judicial 
opinion  upon  it  shows  that  it  is  not  without  serious  difficulty. 
But  the  grounds  of  decision  lie  within  a  very  narrow*  com- 
pass, and,  for  myself,  I  shall  state  them  in  a  very  few  words. 
As  to  the  authority  mainly  vouched  by  the  plaintiff,  I  con- 
cur with  my  noble  and  learned  friends  that  it  is  distinguish- 
able and  does  not  rule  this  case,  which  must  be  dealt  with  on 
its  own  special  circumstances. 

We  have  to  consider  a  written  contract,  carefully  pre- 
pared and  deliberately  acted  on,  the  terms  of  which  are  clear 
and  intelligible,  and  convey  very  distinctly  the  purpose  of  the 
parties  to  it.  Regarded  in  themselves,  those  terms  are  the 
proper  subject  of  *construction  by  a  court,  and  not  by  [479 
a  jury ;  and  they  appear  to  me  fully  to  sustain  the  contention 
of  the  defendants.  Commercial  usage,  or  the  well-established 
understanding  amongst  mercantile  men,  may  sometimes  be 
applied  to  put  on  words,  apparently  distinct,  a  sense  other 
than  that  which  reasonably  and  naturally  belongs  to  (hem. 
Bat  of  such  a  usage  or  understanding' the  plaintiffs  have 
given  no  proof  whatever,  leaving  the  words  employed  to 
the  interpretation  of  the  court,  according  to  their  ordinary 
import  and  effect.  On  the  other  hand,  the  defendants  have 
relied  on  a  considerable  body  of  testimony  to  prove  tha.t  the 
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sense  commonly  attributed  to  the  words  is  that  which  is  put 
upon  them  by  commercial  people.  This  testimony,  if  it 
was  needed,  would  be  of  much  weight  and  persuasiveness. 
I  do  not  think  that  it  was.  I  think  that  if  oral  evidence  was 
to  be  given  at  all,  it  should  have  come  from  those  who  wish 
your  Lordships  to  interpret  plain  praseologv  against  its  com- 
mon import.  But  it  is  curious  and  striking  that  all  the 
witnesses  are  of  one  way  of  thinking,  and  all  oi  them  declare 
that  the  literal  meaning  is  the  true  meaning,  and  recognized 
universally  as  such  by  those  whose  occupations  and  inter- 
ests bring  them  continually  in  relation  with  agreements  of 
this  kind. 

I  thought,  for  a  time,  .that  there  must  be  a  reinvestigation 
of  the  case,  and  that  the  verdict  of  the  jury  should  oe  set 
'  aside  as  against  evidence,  if  not  for  misdirection.  But,  hav- 
ing satisfied  myself  that  the  decision  properly  rested  with 
the  court,  and  that  nothing  had  been  offered,  on  either  side, 
to  raise  a  jury  issue ;  and  deeming  the  words  of  the  contract 
plain  and  unequivocal,  I  feel  bound  to  adopt  the  proposal 
of  my  noble  and  learned  friend,  and  advise  your  Lordships 
to  allow  the  appeal. 

I  do  not  think  that  we  are  at  liberty  to  speculate  as  to  mo- 
tives, or  to  consider  what  comparative  benefit  might  practi- 
cally have  arisen  from  a  shipment  in  February  or  a  shipment 
in  March.  I  can  see  good  reason  at  least  for  the  stipulation 
that  it  should  definitely  be  in  the  one  month  or  in  the  other. 
But  the  plain  fact  is,  that  the  defendants  bargained  for  a 
shipment  during  March  or  April,  and  for  nothing  else ;  and 
as  that  which  was  offered  to  them  was  substantially  a  ship- 
480]  ment  of  February,  they  were  not  bound  to  *accept  it. 
The  appeal  must  be  allowed  with  costs,  and  the  judgment 
of  the  Queen' s  Bench  restored. 

Lord  Blackburn  :  My  Lords,  I  am  entirely  of  the  same 
opinion. 

The  question  arises  upon  two  contracts ;  they  are  in  the 
same  words:  [His ^Lordship  read  the  words.]  The  first 
question  which  arises  is,  what  was  it  that,  according  to  that 
contract,  the  plaintiffs  were  to  supply,  and  that  the  defen-. 
dants  were  bound  to  take  under  that  contract. 

It  was  argued,  or  tried  to  be  argued,  on  one  point,  that  it 
was  ^ough  that  it  was  rice,  and  tnat  it  was  immaterial  when 
it  was  shipped.  As  far  as  the  subject-matter  of  the  contract 
went,  its  being  shipped  at  another  and  a  different  time  being 
(it  was  said)  only  a  breach  of  a  stipulation  which  could  be 
compensated  for  in  damages.  But  I  think  that  that  is  quite 
untenable.    I  think,  to  adopt  an  illustration  which  was  used 
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a  long  time  ago  by  Lord  Abinger,  and  which  always  struck 
me  as  being  a  right  one,  that  it  is  an  utter  fallacy,  when  an 
article  is  described,  to  say  that  it  is  anything  but  a  warranty 
or  a  condition  precedent  that  it  shoula  be  an  article  of  that 
kind,  and  that  another  article  might  be  substituted  for  it. 
As  he  said,  if  you  contract  to  sell  peas,  j^ou  cannot  oblige 
a  party  to  take  beans.  If  the  description  of  the  artigle 
tendered  is  different  in  any  respect  it  is  not  the  article  bar- 
gained for,  and  the  other  party  is  not  bound  to  take  it.  I 
think  in  this  case  what  tne  parties  bargained  for  was  rice, 
shipped  at  Madras  or  the  coast  of  Madras.  Equally  good 
rice  might  have  been  shipped  a  little  to  the  north  or  a  little 
to  the  south  of  the  coast  of  Madras.  I  do  not  quite  know 
what  the  boundary  is,  and  probably  equally  good  rice  might 
have  been  shipped  in  February  as  was  shipped  in  March,  or 
equally  good  nee  might  have  been  shipned  in  May  as  was 
shipped  in  April,  and  I  dare  say  equally  good  rice  might 
have  been  put  on  board  another  ship  as  tnat  which  was  put 
on  board  the  Rajah  of  Cochin.  But  the  parties  have  chosen, 
for  reasons  best  known  to  themselves,  to  sajr :  We  bargain 
to  take  rice,  shipped  in  this  particular  region,  at  that  par- 
.  ticular  time,  on  board  that  particular  ship,  and  before  the 
defendants  can  be  compelled  to  *take  anything  in  [481 
fulfilment  of  that  contract  it  must  be  shown  not  merely 
that  it  is  equally  good,  but  that  it  is  the  same  article  as 
they  have  bargained  for— otherwise  they  are  not  bound  to 
take  it. 

That  being  so,  the  question  which  arises  in  this  case  is, 
whether  the  rice  here  tendered  was  shipped  within  the  period 
stipulated  for  or  not.  That  evidently  involves  in  it  two 
questions:  first,  what  is  meant  by  the  word  "shipped"  as 
used  in  this  contract  ?  and,  secondly,  the  question  of  fact 
whether  the  things  which  are  proved  in  evidence  to  have 
taken  place  as  regards  these  defendants  did  amount  to  a 
shipping  of  the  rice  within  the  meaning  which  ought  to  be 
put  upon  the  contract. 

Like  my  noble  and  learned  friend  on  the  woolsack,  before 
saying  a  word  about  the  evidence  which  was  actually  given 
with  regard  to  usage  and  custom,  I  will  proceed  to  consider 
what  is  the  meaning  which  your  Lordsnips  should,  in  the 
absence  of  any  evidence  of  mercantile  usage,  put  upon  the 
word  "shipped"  in  a  contract  of  this  sort.  Supposing  we 
had  no  help  from  mercantile  usage,  and  had  nothing  to 
guide  us  but  that  general  knowledge  of  dealings  and  of  what 
takes  place  which  judges  judicially  possess  and  take  notice 
of,  what  would  that  contract  mean  1    It  seems  to  me  that 
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where  a  parcel  of  goods  is  begun  to  be  put  on  board  on  or 
after  the  1st  of  March,  and  they  are  all  finally  put  on  board 
so  that  the  shipping  is  entirely  completed  before  the  31st  of 
March,  and  notliing  then  remains  but  to  take  the  bill  of 
lading  for  them,  there  can  be  no  doubt  that  that  is  a  March 
shipment ;  the  whole  shipment  is  completed  in  that  month. 
But  there  would  be  a  good  deal  more  difficulty  in  saying 
whether  rt  was  a  March  shipment  or  not,  if  the  case  were 
this :  -suppose  the  shipment  of  a  large  parcel  of  goods  goes 
on,  as  one  transaction,  which  occupies  several  days,  sup- 
pose, for  example,  the  shipment  of  a  large  parcel  of  goods 
which  may  take  ten  days  or  so  to  put  on  board,  has  been 
begun  before  the  end'  of  the  montn  of  February,  and  has 
been  proceeded  with  continuously  with  reasonable  dispatch, 
and  in  the  ordinary  way  as  a  matter  of  fair  dealing,  and  the 
completion  of  the  shipment  is  in  March  although  the  com- 
mencement was  in  Februarjr,  and  the  bill  of  lading  is  taken 
in  March,  I  think  the  materiality  of  the  bill  of  lading  would 
merely  be  as  evidence  to  show  that  the  shipment  was  then 
completed.  I  do  not  think  that  the  delaying  of  the  bill  of 
482]  *lading  for  a  fortnight  would  make  the  date  of  the 
shipment  a  fortnight  later.  I  think  the  material  thing  is  the 
completion  of  the  putting  it  on  board,  which  would  entitle 
you  to  the  bill  of  lading ;  but  the  bill  of  lading  would  be 
strong,  and  in  most  cases  conclusive  evidence,  of  the  date 
when  the  shipment  was  really  completed.  I  think,  in  a  case 
of  the  sort  I  have  supposed,  there  is  a  serious  and  grave 
question,  whether  or  no  the  shipment  may  be  considered  as 
being  made  partly  in  one  month  and  partly  in  the  other,  or 
whether  it  may  not  be  considered  as  made  at  the  time  when 
the  one  indivisible  transaction  of  putting  those  bags  of  rice  on 
board  was  ended  and  completed,  resulting  in  the  whole  par- 
cel being  on  board,  so  that  there  is  now  a  right  to  say :  We 
have  shipped  this  cargo,  or  portion  of  cargo,  and  we  are  now 
entitled  to  a  bill  of  lading. 

That,  my  Lords,  was  the  case  which  arose  in  Alexander 
V.  Vanderzee  (').  The  majority  of  the  Court  of  Exchequer, 
the  Lord  Chief  Baron  dissenting,  said  that  that  was  a  suffi- 
ciently ambiguous  matter  to  make  it  a  proper  question  to 
ask  the  jury  whether  this  was  a  shipment  in  June  or  not, 
that  being  the  month  when  it  ended,  having  begun  in  May. 
The  decision  was,  that  it  was  a  proper  case  to  take  the  opin- 
ion of  the  jury  upon.  I  see  that  I  said,  standing,  as  far  as 
I  can  perceive,  alone  in  that  respect,  that  without  the  aid  of 
the  finding  of  the  jury  I  should  have  come  to  the  same  con- 

(»)  Law  Rep.,  7  C,  P.,  630. 
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elusion.  I  do  not  mean  to  say  more  about  the  case  than 
this,  that  without  saying  I  was  wrong  upon  that,  I  have  a 
very  considerable  hesitation  and  doubt  in  saying  now  that  I 
was  right  I  pass  by  that  case  with  merely  that  observation, 
and  leave  it  as  it  stands. 

When  this  case  came  before  the  Queen's  Bench  Division, 
and  I  had  to  ^ve  iudgment,  I  could  not  consider  whether 
the  decision  m  Mexander  v.  Vanderzeei^)  was  right  or 
wrong.  Being  a  decision  of  the  Court  of  Exchequer  Cham- 
ber, it  bound  me,  and  consequently  it  was  absolutely  neces- 
sary, for  the  purpose  of  the  decision  there,  to  distinguish  the 
case  and  show  that  it  was  not  the  same  as  Alexander  v. 
Vanderzee  {'). '  Now,  when  I  am  advising  your  Lordships 
in  tlie  House  of  Lords,  that  is  no  longer  so  ;  I  am  not  bound 
to  say  that  the  decision  in  Alexander  v.  Vanderzee {)  is 
good ;  *but  it  is  quite  enough  for  the  purpose  of  ad-  [483 
vising  your  Lordships  what  conclusion  you  should  arrive  at 
here  to  say,  that  I  do  distinguish  the  present  case  from  Alex- 
ander V.  VandrerzeeQ),  and  that  I  think  it  is  distinguishable 
now,  for  the  same  reasons  as  those  for  which  I  distinguished 
it  in  the  Court  of  Queen's  Bench,  where  it  was  absolutely 
necessary  to  distinguish  it. 

The  facts  are  here  that  the  great  bulk  of  this  rice  was  put 
on  board  during  the  month  of  February.  For  the  great 
bulk,  nine-tenths  of  it,  bills  of  lading  were  signed  in  the 
month  of  February.  With  regard  to  the  remaining  one- 
tenth,  a  large  part  of  that  one-tenth  was  put  on  board  in 
February,  but  a  small  portion  amounting,  I  think,  to  four 
tons,  was  put  on  board  in  March,  and  the  bill  of  lading  for 
the  last  parcel  was  signed  in  March.  Under  these  circum- 
stances. It  seems  to  me,  that  putting  aside  the  mercantile 
evidence  altogether,  or  having  none,  it  is  quite  clear  that  as 
far  as  regards  those  nine- tenths  which  were  put  on  board 
in  February,  and  the  shipment  of  which  was  completed  in 
February,  as  was  indicated  by  the  taking  of  the  bills  of 
lading  then,  it  was  not  part  of  a  continuous  operation  eked 
out  by  putting  on  board  four  tons  more  in  March.  It  seems 
to  me  that  it  was  so  completely  a  February  shipment  that, 
had  tliis  contract  been  slightly  differently  worded,  and  had 
it  said  "  shipped  in  February,"  instead  of  saying  "shipped 

in  March  ^  April,"  the  defendants  clearly  must  have  taken 
this  as  a  February  shipment — they  could  not  have  rejected 
it.     I  think  that  equally  applies  to  the  present  case ;  being 
a  February  shipment  it  cannot  be  a  March  shipment. 
I  observe  that  in  delivering  the  judgment  of  the  Court  of 
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Appeal,  Lord  Justice  Mellish — (and  I  suppose  I  need  hardly 
say  that  every  word  which  comes  from  nim  I  consider  with 
the  greatest  respect,  and  do  not  differ  from,  without  think- 
ing over  it  very  much) — takes  a  different  view  of  it.  He 
says  (') :  "  We  have  therefore  to  consider  whether,  having 
regard  to  the  terms  of  the  two  contracts,  the  circumstance 
of  several  bills  of  lading  having  been  signed  for  different 
parcels  of  rice,  instead  of  the  whole  being  shipped  under 
one  bill  of  lading,  makes  any  difference.  A  bill  of  lading 
is  no  part  of  the  shipping  of  a  cargo,  it  is  only  a  declara- 
tion that  the  cargo  has  been  shipped  and  is  to  be  delivered 
484]  on  certain  ^conditions."  I  quite  agree  that  a  bill  of 
lading  is  no  essential  **  part  of  the  shipping  of  a  cargo,"  or 
rather  a  parcel  of  goods,  for  ''  cargo"  is  an  inaccurate  word 
to  use  in  reference  to  this  case.  A  parcel  of  goods  may  be 
put  on  board  a  ship  without  a  bill  of  lading  at  all ;  it  is  no 
necessary  part  therefore  of  the  shipment.  But  when  the 
question  is  whether  there  has  been  a  shipment  within  a 
particular  time  or  not,  the  fact  that  a  bill  of  lading  has  been 
made  out  and  signed  is,  to  my  mind,  evidence,  and  until  a 
mercantile  man  appears  to  tell  me  that  it  makes  no  difference, 
I  should  regard  it  as  conclusive  evidence  that,  as  far  as 
regards  that  portion  of  the  shipment  for  which  the  bill  of 
lading  is  signed,  it  is  then  completed,  and  is  at  an  end.  It 
is  in  that  way  that  I  consider  it  as  being  a  decisive  and  im- 
portant question,  and  I  must  say  that,  to  my  mind,  the 
reasoning  of  Lord  Justice  Mellish,  and  the  other  learned 
justices  of  appeal  who  agreed  with  him  on  that  part  of  the 
case,  is  not  sound. 

I  think,  therefore,  that  it  comes  round  to  this,  that  priToa 
facie  in  the  absence  of  mercantile  evidence,  or  the  like,  the 
true  construction  of  the  contract  is  that  "  shipped  in  March  " 
bears  such  a  meaning  that  the  portions  or  parcels  of  goods 
put  on  board  in  this  case  in  February,  and  so  completely 
put  on  board  and  shipped  that  bills  of  lading  were  signed 
lor  them  (I  say  nothmg  about  the  last  parcel),  were  not 
March  shipments,  they  were  not  shipped  in  March,  and  con- 
sequently in  the  absence  of  mercantile  usage  the  defendants 
are  entitled  to  judgment. 

As  to  the  mercantile  usage,  I  shall  say  scarcely  anything 
•upon  that  subject,  for  it  really  comes  round  to  this,  that 
the  plaintiffs  did  not  attempt  to  give  any  mercantile  evi- 
dence ;  they  did  not  mean  to  do  so.  They  said  (erroneously, 
I  think,)  the  construction  of  the  contract  without  mercantile 
usage  is  in  our  favor.     The  defendants  might  have  rested 
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upon  that,  but  the  jury  having  found,  as  has  been  said  in 
Alexander  v.  VanaerzeeC)  that,  in  that  particular  case, 
there  was  a  different  mercantile  meaning  to  the  thing,  they 
were  afraid  of  that,  and  they  took  upon  tnemselves  to  prove 
the  negative — they  took  upon  themselves  to  say,  although 
in  Alexander  v.  VanderzeeQ)  it  was  said  that  there  was 
mercantile  usage  applying  to  that  case,  we  will  prove, 
affirmatively,  tne  negative  *here — we  will  show  that  [485 
there  is  no  mercantile  usage  applying  to  this  case.  Now,  I 
agree  with  what  has  been  said  by  my  noble  and  learned 
friend  on  the  woolsack,  that  taking  up  that  position  you 
could  hardly  expect  them  to  give  instances  of  it.  They  say 
the  thing  was  never  done,  and  they  could  not  give  instances. 
When  asked  was  it  done?  all  they  can  answer  is.  It  was 
never  done  in  our  experience.  They  took  upon  themselves 
to  prove  that  there  was  no  custom ;  nobody  was  trying  to 
prove  that  there  was  a  custom  the  other  way,  and  1  think 
your  Lordships  are  not  only  entitled,  but  bound,  as  it  seems 
to  me,  to  act  without  regard  to  the  question  which  was  asked 
and  to  which  no  answer  was  given,  as  to  whether  or  no  there 
was  any  diifference  in  the  meaning  of  this  contract  estab- 
lished by  mercantile  usage,  of  which  certainly  no  evidence 
was  given. 

My  Lords,  taking  that  view  of  the  case,  it  seems  to  me 
that  the  judgment  should  be  for  the  defendants,  as  it  was 
originally  given  in  the  Queen's  Bench  Division,  and  I  per- 
fectly agree  with  what  the  noble  and  learned  Lord  on  the 
woolsack  has  proposed,  that  the  order  as  to  costs  should 
now,  and  in  future  cases  of  the  same  kind,  give  an  indemnity, 
and  therefore  include  the  costs  in  this  House  as  well  as  the 
costs  in  the  court  below. 

Lord  Gordon  :  My  Lords,  this  is  a  very  important  ques- 
tion with  reference  to  mercantile  law,  and  it  is  very  inter- 
esting to  lawyers.  I  think  it  is  one  well  worthy  of  the 
consideration  which  it  has  received  from  jour  Lordships. 

The  question  is  a  very  simple  one,  arising  on  the  terms 
of  a  mercantile  contract,  which  is  for  the  sale  of  rice  at 

Madras,  to  be  shipped  during  the  months  of  March  ^  April. 
Now,  the  terms  which  are  used  in  these  contracts  are 
naturally  the  result  of  the  intelligence  of  the  merchants  who 
are  engaged  in  making  them,  and  we  may  rely  upon  this, 
that  they  have  considered  well  the  terms  of  the  contract  be- 
fore they  entered  into  it.  What  your  Lordships  are  pro- 
posing to  do  is  to  adhere  to  the  words  of  the  contract.  These 
contracts  are  very  often  expressed  in  short  terms,  and  there- 
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fore  it  becomes  necessary  to  have  evidence  of  custom  in 
order  to  explain  them.  In  the  present  case  the  parties  who 
486]  were  *the  defendants  in  the  court  below,  thought  that 
they  might  better  their  case  by  leading  evidence,  in  order  to 
support  their  views  by  showing  the  custom  of  trade ;  but 
the  rule  is  clear  and  distinct  that,  where  we  have  a  written 
contract,  the  question  of  the  construction  of  that  contract  is 
for  the  court,  and  the  courts  therefore  do  not  admit  evidence 
of  custom,  unless  they  see  reason  for  considering  that  there 
is  some  dubiety  in  the  terms  of  the  contract.  In  the  present 
case  I  am  clearly  of  opinion  that  there  is  really  no  reason 
for  any  dubiety  or  ambiguity  in  the  terms  of  the  contract. 
The  only  words  which  would  suggest  any,  are  the  word 
''shipped  "  and  the  following  words,  which  may  appear  to  be 

somewhat  technical,  ''during  the  months  of  March  -^'  April, 
1874."  But  there  was  no  evidence  which  showed  that  there 
was  a  custom  of  trade  which  would  explain  away  the  terms 
used,  and  therefore  we  have  no  q^uestion  here, — really  there 
never  has  been  any  such  question  in  this  case, — as  to  whether 
we  should  allow  evidence  of  custom  to  be  admitted  in  this 
case. 

That  being  the  case,  we  must  construe  the  contract  itself, 
according  to  its  reasonable  and  literal  sense,  and  I  think  we 
have  no  difficulty  whatever  in  doing  so.  The  safest  rule  in 
all  these  cases  is  to  allow  the  parties  who  were  interested  in 
making  the  contract  to  explain  themselves.  It  is  our  duty 
to  adhere  to  the  terms  they  have  used  unless  there  is  raised 
an  ambiguity  which  is  owing  to  any  supposed  custom  of 
trade,  evidence  of  which  might  be  admitted  with  a  view  to 
control  the  terms  of  the  contract.  That  is  not  the  case  here, 
and  I  concur  in  the  proposed  judgment.  . 

Judgment  of  the  Court  of  Appeal  reversed :  Judg- 
ment of  the  QueerCs  Bench  Division  restored: 
Declared  that  the  appeal  from  the  QueevUs 
Beach  Division  to  the  Court  of  Appeal  should 
have  been  dismissed  with  costSy  and  that  the 
respondents  should  pay  to  the  appellants  the 
costs  of  the  appeal  to  this  House. 

Lords'  JournMj  8th  June,  1877. 

Solicitors  for  the  appellant :  Latley  &  Hart 
Solicitors  for  the  respondent :  Stevens^  Wilkinson  &  Har- 
ries. 
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[2  Appeal  Cases,  487.] 
H.L.  (E.),  June  14,  15,  1877. 

[house  of  lords.] 

♦Directors,  &c.,  of  the  Prudential  Assurance    [487 
Co.,  Api)ellants;  and  Edmund  Edmonds,  Respondent. 

lAft  Policy — "Never  been  heard  of  " — MiadireeHon — BiU  of  ExceptwM. 

A  policy  on  the  life  of  R  Niitt  was  granted  in  1863.  An  action  was  brought  upon 
it  in  1874,  and  the  question  was  whether  Nutt  was  then  alive  or  dead.  He  had  been 
absent  from  his  former  home  for  more  than  seven  years,  having  left  it  in  1867.  Uis 
sister  and  brother-in-law,  who  lived  where  he  had  rormerly  lived,  g^ve  evidence  as  to 
his  absence,  and  said  that  they  had  not  heard  of  him  for  more  than  seven  years.  On 
cross-examination,  they  said  that  a  niece  o^  his  had  said  that  when  she  was  in  Mel- 
bourne, in  December,  1872,  or  January,  1878,  she  saw  a  man  whom  she  believed  'to 
be  her  uncle  Nutt,  but  he  was  lost  in  the  passing  crowd  before  she  was  able  to  get 
to  speak  to  him.  No  effort  appeared  to  have  been  made  to  find  him  at  Melbourne, 
and  the  other  relatives  believed  the  niece  to  have  been  faiistaken.  The  jurymen 
expressed  a  similar  opinion.  The  judse  directed  the  jurymen  that  they  '*  could  not  say 
that  the  man  had  not  been  heard  of  during  the  last  seven  years  when  one  6f  his  rela- 
tives declared  that  she  had  seen  him  alive  and  well  within  the  last  three  years ;  and 
still  less  could  they  say  that  he  had  never  been  heard  of,  when  all  the  members  of 
the  fiunily  stated  that  they  had  heard  what  she  had  stated,"  and  "  that  the  ground 
for  the  presumption  of  death  from  a  man  having  been  absent  for  seven  years  was 
entirely  removed  by  the  direct  evidence  that  every  relative  had  heard  that  he  was 
alive."  And,  lastly.  His  Lordship  said  to  the  jury,  '*  Under  these  circumstances, 
unless  you  are  prepared  to  find  that  he  was  dead  in  April,  1875,  and  find  it  upon 
evidence  which  tends  to  prove  exactly  the  contrary,  and  in  the  absence  of  that  evi- 
dence upon  which  alone  the  presumption  should  be  raised  of  his  death,  your  verdict 
ought  to  be  for  the  defendants."  The  Court  of  Appeal  had  considered  this  to  be  a 
misdirection,  and  had  ordered  a  venire  de  novo.  On  appeal  to  this  House,  the  Lords 
were  equally  divided,  and  so  the  decision  of  the  appeal  court  stood  affirmed. 

Per  Lord-  Bi^ckburn:  When  there  is  a  case  tried  before  a  judge  sitting  with  a 
jury,  and  there  arises  any  question  of  law  mixed  up  with  the  facts,  the  duty  of  the 
judge  is  to  give  a  direction  upon  the  law  to  the  jury,  so  far  as  to  make  them  under- 
stand the  law  as  bearing  upon  the  facts.  Farther  than  that  it  is  not  necessary  for 
him  to  go. 

On  28th  of  September,  1863,  the  appellants  granted  a 
policy  of  assurance  on  the  life  of  one  Kobert  Nutt.  Mr. 
jEdmonds,  the  *respondent,  became  the  assignee  of  [488 
that  policy,  and  on  the  16th  of  April,  1874,  brought  an  ac- 
tion to  recover  its  amount. 

There  were  several  pleas,  of  which  those  now  material  to 
be  considered  were  the  second,  that  Robert  Nutt  had  not 
died  as  alleged,  and  the  third,  that  satisfactory  proof  of  the 
death  of  the  sara  Robert  Nutt,  as  required  by  the  said  policy, 
has  not  been  reoeived  at  the  office  of  the  defendants,  the 
now  appellants. 

The  cause  was  tried  before  Lord  Chief  Baron  Kelly  at  the 
Croydon  summer  assizes,  1876,  when  the  plaintiff  gave  evi- 
dence to  show  that  Nutt  had  carried  on  business  as  a  tailor 
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at  Cheltenham,  failed  in  business  in  1864,  became  of  drunken 
and  dissipated  habits,  left  Cheltenham  in  May,  1867,  when 
he  was  about  thirty-four  years  of  a^e,  suflfered  at  that  time 
from  inguinal  hernia,  had  relations  in  and  near  Cheltenham, 
and  that  none  of  them  had  received  any  communication  of 
any  kind  from  him  since  that  time.  That  the  plaintiff  had 
made  inquiries  about  him,  and  learned  that  he  had  gone  to 
Aldershott  about  September,  1867,  and  obtained  employ- 
ment there  as  a  tailor,  but  had  been  dismissed  on  account  of 
drunkenness,  and  had  then  disappeared.  Alder,  a  brother- 
in-law  of  Nutt,  and  Mrs.  Alder,  Nutt's  sister,  were  called, 
and  said  that  nothing  had  been  heard  of  Nutt  by  any  of  the 
relations  from  the  time  he  left.  On  cross-examination  these 
witnesses  said  that  a  Mrs.  Chrieman,  a  niece  of  Nutt,  said 
that  she  had  seen  him  in  Melbourne  in  1872  or  1873,  but 
they  did  not  believe  that  the  man  she  had  seen  and  sup- 
posed to  be  Nutt  was  really  that  person. 

Mrs.  phrieman  was  called  by  the  defendants.  She  stated 
that  she  had,  when  a  girl,  resided  in  the  same  house  with 
Nutt,  that  she  was  fifteen  years  old  when  he  left ;  that  in 
December,  1872,  or  January,  1873,  when  she  was  standing 
in  a  crowded  street  in  Melbourne,  a  man  passed  her  whom 
she  recognized  as  her  uncle  Nutt ;  he  was  well  dressed,  and 
apparently  well  to  do.  She  did  not  speak  to  him,  as  he 
was  lost  in  the  crowd  when  she  turned  to  do  so.  She  wrote 
of  this  to  her  mother,  and  on  returning  to  England  in  1873 
told  her  relations  at  Cheltenham  that  she  had  seen  her 
uncle. 

The  jurymen,  through  their  foreman,  thereupon  stated  to 
the  Lord  Chief  Baron  that  they  did  not  consider  this  evi- 
dence as  conclusive  that  she  had  seen  her  uncle.  Mrs. 
489]  Chrieman,  senior,  *wa8  then  called,  and  proved  that 
she  had  received  a  letter  from  her  daughter  in  which  the 
seeing  of  Nutt  was  mentioned ;  Mrs.  Chrieman,  junior,  did 
not  appear  to  have  made  any  inquiries  at  Melbourne  about 
Nutt. 

The  counsel  for  the  plaintiff  called  on  the  Lord  Chief 
Baron  to  direct  the  jury  that  there  was  evidence  that  Nutt 
had  been  absent  for  above  seven  years  without  being  heard 
of,  and  that  he  had  not  been  heard  of  if  Mrs.  Chrieman, 
junior,  was  mistaken  ;  and  if  the  jury,  from  fhe  improbabil- 
ities of  the  case  or  otherwise,  believed  her  to  be  mistaken, 
then  Nutt,  having  been  absent  for  above  seven  years  with- 
out being  heard  of,  must  be  presumed  to  be  dead.  But  the 
Lord  Chief  Baron  gave  the  following  direction  to  the  jury : — 

*'  *  Not  being  heard  of  means  this,  that  no  niember  of  the 
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family  has  heard  anything  about  him  which  might  raise  a 
i-easonable  doubt  in  their  minds  whether  he  must  have  been 
no  more.  You  cannot  say  that  a  man  has  never  been  heard 
of,  when,  in  the  first  place,  one  of  his  nearest  relations  actu- 
ally comes  and  says  she  saw  him  alive  and  well  within  three 
years ;  still  less  can  you  say  that  he  has  never  been  heard 
of,  when  every  member  of  the  family  states  that  they  heard 
that  which  is  now  stated.  You  cannot  have  any  one  called 
before  you  who  saw  him  die  or  saw  him  buried.  You  have, 
therefore,  no  direct  evidence  except  the  evidence  that  he 
was  alive  two  or  three  years  ago ;  on  the  other  hand,  you 
liave  no  evidence  whatever  upon  which  you  could  found  the 

E resumption  that  he  is  dead,  that  is,  that  he  has  never  been 
eard  or  by  any  of  his  relations  for  the  space  of  seven  years, 
when  you  find  that  every  one  of  the  relatives  has  come  for- 
ward, and  every  one  of  the  relatives  heard  that  he  was  alive 
in  1872  or  1873.  I,  for  my  self,,  looking  to  the  whole  of  the 
case,  not  only  can  see  no  evidence  upon  which  you  would 
be  justified  in  finding  that  he  was  dead,  but  the  very  ground 
of  the  presumption,  which  sometimes  arises,  of  death,  from 
a  man  having  disappeared,  and  then  never  having  been 
heard  of  for  seven  years,  is  entirely  removed  by  the  most 

{)ositive  and  direct  evidence  that  every  relative  he  had  at 
Cheltenham,  or,  so  far  as  we  know,  in  the  world,  has  heard 
that  he  was  alive.  Then,  when  you  come  to  ask  yourselves 
the  question,  whether  what  they  heard  was  what  ought  to 
have  satisfied  them,  at  the  *least,  that  he  might  be  [490 
alive,  you  have  before  you  a  person  on  whom  no  one  pre- 
tends to  cast  any  reflection,  whatever  may  have  been  the 
language  in  which  she  made  the  communication  she  made 
to  tue  relatives,  who  now  states  positively  on  her  oath  that 
she  has  no  doubt  on  the  subject,  and  that  she  saw  him  and 
knew  him,  and  that  it  was  her  uncle  Robert  Nutt. 

**  Under  these  circumstances,  unless  you  are  prepared  to 
find  that  he  was  dead  in  April,  1875,  and  find  it  upon  evi- 
dence which  tends  to  prove  directly  the  contrary,  and  in  the 
absence  of  that  evidence  upon  which  alone  the  presumption 
should  be  raised  of  his  death,  your  verdict  ought  to  be  for 
the  defendants." 

The  jury  thereupon  gave  a  verdict  for  the  defendants. 
The  plaintiffs  counsel  excepted  to  the  direction,  and  a  bill 
of  exceptions,  containing  th^  above  form  of  direction  to  the 
jury,  was  prepared  and  duly  signed  and  sealed  by  the  Lord 
Chief  Baron. 

The  case  was  taken  to  the  Court  of  Appeal,  where  the 
Master  of  the  Rolls,  Lord  Coleridge,  and  Mr.  Baron  Pollock 
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agreed  that  the  case  mast  go  down.    The  defendants  in  the 
action  then  bronght  this  appeal. 

Mr.  J.  G.  Day  J  Q.C.,  and  Mr.  Morgan  Howard^  Q.C,  (Mr. 
Harben  was  with  them),  were  for  the  appellants,  and 

Mr.  R.  B.  Finlay  (Mr.  Benjamin^  Q.C.,  was  with  him), 
for  the  respondent. 

Doe  d.  KnigM  v.  Nepean  (*),  Doe  d.  Oeorge  v.  Jesson  ("), 
Doe  d.  Lloyd  v.  Deakin  (*),  Doe  d.  France  v.  Andrews  (*), 
were  cited. 

Lord  Hatherlet:  My  Lords,  this  case  tarns  upon  a 
very  short  question,  namely,  whether  or  not  in  directing  a 
jury,  the  jurors  were  misdirected  by  the  learned  Lord  Chief 
Baron  who  tried  the  case,  and  as  to  whose  direction  a 
bill  of  exceptions  was  tendered,  which  he  signed.  It  is 
491]  *greatly  to  be  regretted  that  in  determining  this  case, 
which,  probably,  all  things  being  considered  as  regards  the 
findings  and  the  other  parts  of  the  case,  is  not  of  so  much 
importance  as  one  might  otherwise  have  supposed — I  say  it 
is  greatly  to  be  regretted  that  we  have  so  meagre  and  imper- 
fect an  account  of  the  summing-up.  I  can  hardly  believe  that 
what  we  have  in  the  papers  before  us  is  all  that  was  said  on 
the  occasion.  At  the  same  time,  if  it  be  not  all,  there  was 
an  opportunity  given  to  the  learned  judge  who  signed  the 
bill  of  exceptions  to  add  to  it  and  have  it  put  into  proper 
shape,  and  we  are  obliged  for  the  purposes  of  this  case  and 
upon  this  hearing,  to  assume  that  we  have  everything  be- 
fore us  which  ought  to  lead  us  to  a  conclusion. 

That  being  so,  my  Lords,  the  question  which  arises  is  this : 
An  insurance  was  effected  by  the  plaintiflE  in  the  action 
upon  the  life  of  a  person  of  the  name  of  Robert  Nutt,  and 
tlie  insurance  money  was  claimed  as  upon  his  death  by  the 
plaintiff  in  the  action  (the  defendant  in  error)  from  the 
Prudential  Assurance  Company,  who  are  plaintiffs  in  error. 
Of  course  it  was  the  duty  of  the  plaintiff  in  the  action  to 
establish  as  such  plaintiff,  the  fact  of  Robert  Nutt  being 
dead,  before  he  could  claim  the  insurance  money  upon  his 
life.  The  course  the  plaintiff  then  took  was  to  prove  that 
upon  inquiry  amongst  the  relatives  and  friends  of  Robert 
Nutt  he  had  not  been  able  to  learn  any  tidings  of  him,  and 
that  none  of  the  family  had  heard  of  him  for  a  space  of 
seven  years  past,  upon  which,  if  the  case  rested  there,  if 
recourse  had  really  been  had  to  ail  the  family  whom  the 

(>)  5  B.  <b  Ad.,  86  (S.  C,  nam.  Doe  d.    see  also  Hickman  v.  Ujpsalt,  Law  Rep., 
Slade  V.   Nepean,   2  Nev.   A   M.,   219),     20  Eq.,  186. 
2  M.  <fc  W.,  894.     As  to  presumption  of        («)  6  East,  80,  at  p.  86. 
death  and  the  time  of   its  happening,        (^)  4  B.  <&  Aid.,  433< 

{*)  16  Q.  B.,  766. 
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court  might  conceive  proper  to  be  inquired  of  in  respect  of 
such  a  matter,  and  if  none  of  them  had  heard  or  known 
anything  of  Robert  Nutt  for  the  space  of  seven  years,  the 
presumption  of  his  death  would  have  arisen.  I  do  not  think 
it  necessary  or  important  in  the  present  inquiry  to  determine 
the  precise  words  in  which  the  law  should  be  laid  down  as 
to  this  absence  of  knowledge.  If  we  look  to  the  analogy  of 
the  various  acts  of  Parliament,  which,  on  various  occasions, 
have  been  passed  for  the  purpose  of  laying  down  that  rule 
of  presumption,  I  tihink  in  all  those  instances  to  which  we 
have  been  referred,  the  expression  is,  if  the  party  *'  had  not 
been  known  to  be  alive '^  during  that  time.  The  learned 
judge  here  has  laid  it  down,  and  it  does  not  seem  to  have 
been  questioned  in  the  Court  of  Appeal,  that  if  the  relatives 
had  heard  of  *the  person  as  being  living  whose  death  [492 
was  in  question,  that  would  have  been  sufficient  to  rebut  the 
presuniption.  I  am  willing  to  take  it  to  be  so  for  the  pur- 
jKJses  oi  the  present  inquiry.  I  do  not  think  in  the  present 
inquiry  it  would  make  any  difference. 

Different  members  of  the  family  were  called  as  witnesses, 
and  I  think  I  may  state  very  briefly  what  the  result  of  the 
evidence  came  to  be.  Several  witnesses  were  called,  who, 
when  you  take  the  whole  of  their  evidence  into  considera- 
tion, say  this :  Robert  Nutt  was  our  relation  ;  we  heard  of 
him  last  more  than  seven  years  ago  ;  we  have  never  heard 
anything  of  him  since,  except  that  we  were  informed  hy  one 
of  the  family,  a  Mrs.  Chrieman,  that  she  had  in  a  distant 
country,  in  Australia,  seen  this  man  who  was  her  uncle ; 
that  she  had  said,  that  upon  a  particular  occasion  she  saw 
in  Melbourne  a  man  passing  by  "whom  she  recognized  as 
her  uncle  Robert  Nutt,  he  was  well  dressed  and  apparently 
well-to-do,  and  resembled  her  uncle  as  she  remembered  him 
in  Cheltenham  ;  that  she  did  not  speak  to  the  man  because 
he  was  lost  in  the  crowd  as  she  turned  to  do  so ;  and  that 
she  had  on  returning  to  England  in  1878  told  all  her  rela- 
tions in  Cl^eltenham  that  she  had  seen  her  uncle  Robert 
Nutt."  I  read  the  evidence  of  the  different  witnesses  as  say- 
ing, We  never  heard  of  him  except  by  this  information. 

The  jurymen  before  considering  their  verdict  stated  to  the 
learnea  Lord  Chief  Baron,  as  appears  in  the  case  put  before 
us,  that  they  did  not  consider  that  the  evidence  of  Mrs. 
Chrieman  was  conclusive  that  it  was  her  uncle  Robert  Nutt 
whom  she  had  seen.  Thereupon  the  defendants  called  the 
mother  of  this  Mrs.  Chrieman  and  also  Mrs.  Chrieman, 
junior,  herself.  The  mother  said  that  her  ''daughter  had 
written  to  her  a  letter  in  which  she  stated  that  she  believed 
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that  she  had  seen  her  ancle  Robert."  It  appeared  that  '^  no 
inquiries  were  made  in  Melbourne  by  Mrs.  Cnrieman,  junior, 
or  by  the  other  relations,  for  the  purpose  of  tracing  the  per- 
son supposed  to  be  Robert  Nutt."  I  think  I  may  fairly 
represent  the  evidence  to  come  to  this :  none  of  the  relations 
except  Mrs.  Chrieman  had  seen  Robert  Nutt  for  seven  years, 
and  none  of  them  had  heard. of  him  during  those  seven 
years,  except  so  far  as  they  had  heard  of  him  from  her ; 
and  in  reality  the  case  may  be  reasonably  stated  as  being 
4931  one  which  turns  wnolly  on  the  *evidence  of  Mrs. 
Chrieman.  There  is,  first,  the  question  whether  she  was  to 
be  believed  as  honestly  stating  that  she  saw  her  uncle  i  I 
see  no  reason,  so  far  as  anything  appears  in  the  proceedings, 
for  thinking  that  she  was  not  honestly  stating  that;  her 
writing  to  her  mother  seems  as  if  she  believed,  at  least,  what 
she  was  saying.  And  there  is,  also,  the  question  whether 
she  might  not  oe  mistaken  in  supposing  that  she  had  seen 
her  uncle,  as  to  whom  she  made  no  farther  inquiry. 

My  Lords,  in  that  state  of  the  case  the  counsel  for  the 
plaintiff  asked  (and  this  is  very  important)  "the  Lord  Chief 
^aron  to  direct  the  jury  that  there  was  evidence  that  Robert 
Nutt  had  beenabsent  for  seven  years  without  being  heard 
of,  and  that  he  had  not  been  heard  of,  if  Mrs.  Chrieman, 
junior,  was  mistaken  in  believing  that  she  had  seen  him ; 
and  that  if  the  jurors  were  satisfied,  from  the  improbabilities 
of  the  case  or  otherwise,  that  Mrs.  Chrieman,  iunior,  was 
mistaken  in  believing  the  said  person  seen  by  her  in  Mel- 
bourne to  be  Robert  Nutt,  then  the  said  Robert  Nutt  might 
be  presumed  to  be  dead,  having  been  absent  for  more  than 
seven  years  without  being  beard  of."  Now,  I  apprehend 
that  that  mode  of  putting  the  case  to  the  iury,  which  the 
learned  counsel  so  asked  the  Lord  Chief  Saron  to  adopt, 
was  a  perfectly  correct  mode  of  stating  it,  and  that,  in  truth, 
the  case  did  turn  upon  this,  and  wholly  upon  this,  whether 
Mrs.  Chrieman  was  to  be  trusted  or  not  in  the  account  which 
she  gave  of  having  seen  her  uncle.  If  the  jurymen  were 
satisfied  that  she  had  seen  him,  without  mistake  in  judg- 
ment or  disposition  to  state  a  falsehood,  there  was  an  end 
of  the  case  at  once.  If,  on  the  other  hand,  the  jurymen,  for 
this  was  a  question  entirely  for  the  jury  to  determine,  came 
to  the  conclusion  that  she  was  mistaken,  and  that  she  had 
not  seen  Robert  Nutt,  then,  also,  the  case  was  at  an  end,  for 
tile  other  relations  who  gave  evidence  had  never  heard  of 
him  for  seven  years.  They  said  thev  had  not  heard  of  liim 
apart  from  this  statement,  which  they  disbelieved.  Tliey 
said  they  did  not  think  this  statement  to  be  a  correct  state* 
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ment,  and  they  were  not  satisfied  by  it ;  and,  certainly,  if 
the  jurymen  came  to  the  conclusion  that  it  was  not  to  be 
depended  upon,  they  would  be  Justified  in  saying  that  the 
man  had  not  been  heard  of  for  seven  years.  Therefore,  the 
question  as  to  the  presumption  of  death  in  this  case  appears 
to  me  clearly  to  stand  in  this  way :  If,  *on  the  one  [494 
hand,  the  evidence  of  Mrs.  Chrieman  was  believed,  there 
was  clear  and  distinct  evidence  that  the  man  was  alive 
within  seven  years,  and  there  was  an  end  of  the  case.  If, 
on  the  other  hand,  it  was  not  believed  that  what  she  stated 
was  a  correct  statement  of  fact,  then  there  was  clear  and 
indisputable  evidence  that  the  relations  had  not  heard  of 
him  within  seven  years  in  any  way  in  which  the  term 
** heard  of  him"  could  be  reasonably  understood  and  ap- 

Elied ;  that  is  to  say,  as  meaning  something  more  than  a 
earing  of  that  whicn  could  be  treated,  as  they  did  treat  it, 
as  inaccurate — sl  piece  of  mere  gossiping  suggestion.  If  the 
jurymen  took  that  view  of  it,  they  must  be  held  to  have 
been  justified  in  coming  to  the  same  conclusion  as  the  rela- 
tives did,  and  the  result  would  be  that  Robert  Nutt  had 
never  been  heard  of  at  all  for  seven  years.  Only  one  person 
came  forward  and  said  that  she  had  seen  him,  and  she  had 
not  heard  of  him  otherwise.  On  the  other  hand,  every  other 
member  of  the  family  who  was  called  in  the  case  had  never 
seen  him  for  seven  years,  and  had  never  heard  of  him  except 
by  this  statement,  which,  if  disbelieved,  the  jury  would  be 
bound  to  say  that  he  had  not  been  heard  of. 

Now,  my  Lords,  the  learned  Chief  Baron  directed  them 
thus:  *'Not  being  heard  of  means  this,  that  no  member  of 
the  family  has  heard  anything  about  him  which  might  raise 
a  reasonable  doubt  in  tneir  minds  whether  he  must  have 
been  no  more."  I  will  not  stop  to  criticise  that  particular 
expression.  I  agree  with  the  learned  judges  in  the  court 
below,  that  it  is  not  fair  to  criticise  every  line  and  letter  of  a 
summing-up  which  has  been  delivered  by  a  judge  in  trying 
a  case,  especially  where  there  is  a  somewhat  imperfect  record 
of  it.  But  he  goes  on  to  say :  "You  cannot  say  that  a  man 
has  never  been  heard  of  when,  in  the  first  place,  one  of  his 
nearest  relations  comes  and  says  she  saw  him  alive  and  well 
within  three  years ;  still  less  can  you  say  that  he  has  never 
been  heard  or,  when  every  member  of  the  family  states  that 
they  heard  that  which  is  now  stated."  There,  my  Lords, 
as  it  appears  to  me,  a  diflBculty  arises  as  to  the  direction 
given  by  the  learned  Lord  Chief  Baron  to  the  jury.  As  far 
as  I  have  read  his  direction,  it  seems  to  me  to  come  to  this : 
in  the  first  place,  if  the  jurymen  believed  Mrs.  Chrieman' s 
20  Eng.  Rep.  9 
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assertion  to  be  correct,  and  thonght  that  she  had  seen  liim 
495]  alive  and  well,  of  course  that  ends  *the  case.  But 
then  he  adds,  ''Still  less  can  you  say  that  he  has  never  been 
heard  of  when  every  member  of  the  family  states  that  they 
heard  that  which  is  now  stated."  Now,  as  far  as  that  ex- 
tends, if  it  remained  there,  there  would  have  been  great 
reason  for  the  jurymen  to  infer  from  that  direction  that  it 
would  be  impossiole  for  them,  whatever  might  be  the  value 
of  Mrs.  Chrieman^s  evidence,  to  consider  the  presumption 
as  arising  when  every  member  of  the  family  had  heard 
what  she  said,  because,  be  it  true,  or  be  it  not  true,  the  fact 
of  their  having  heard  it  would  prevent  the  presumption 
arising.  . 

I  think  that  would  be  the  reasonable  inference  from  that 
language ;  but  I  think  it  becomes  clearer,  as  you  ^o  on,  that 
that  would  be  the  interpretation  that  would  force  itself  upon 
the  mind  of  the  jury,  because  what  the  learned  Lord  Cliief 
Baron  goes  on  to  say  is  this:  "You  cannot  have  any  one 
called  Defore  you  who  saw  him  die,  or  saw  him  buried. 
You  have  therefore  no  direct  evidence  except  the  evidence 
that  he  was  alive  two  or  three  years  ago ;  on  the  other  hand, 
you  have  no  evidence  whatever  upon  which  you  could  found 
the  presumption  that  he  is  dead,  that  is,  that  he  has  never 
been  heard  of  by  any  of  his  relations  for  the  si)ace  of  seven 
years,  when  you  find  that  every  one  of  the  relatives  has  come 
forward,  and  every  one  of  the  relatives  heard  that  he  was 
alive."  Therefore  it  appears  to  me  that  the  Lord  Chief 
Baron  plainly  and  distinctly  directed  the  jurymen  that  they 
had  no  evidence  before  them  at  all  upon  which  the  presump- 
tion of  law  could  arise,  because  the  presumption  of  law 
requires  that  those  relatives  should  not  have  heard  of  him, 
and  you  find  that  all  those  relatives  did  hear  of  him.  Of 
course,  in  reality  that  turns  upon  whether  they  believed  Mrs. 
Chrieman  or  not,  and  whether  the  relatives  having  heard  of 
him  from  her,  they  were  bound  to  accept  that  as  knowledge, 
and  so  the  presumption  of  death  should  be  disposed  of.  On 
the  other  hand,  my  Lords,  I  apprehend  that  that  is  not  the 
law  at  all.  That  would  not  be  such  a  hearing  as  could  lead 
you  to  a  reasonable  ground  for  believing  that  the  man  was 
alive  within  the  epoch.  I  apprehend,  my  Lords,  that  the 
jurymen  are  not  here  directed',  as  it  appears  to  me  they  ought 
to  have  been,  that  the  evidence  given  oy  the  members  of  the 
family  as  to  not  having  heard  of  him  was  fit  to  found  the 
presumption  upon,  if  they  came  to  the  conclusion  that  Mrs. 
496]  *Chrieman's  story  was  not  to  be  believed.  On  the 
contrary,  it  seems  to  have  been  laid  down  in  clear  and  pre- 
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cise  terms  that  if  every  member  of  the  family  has  heard  of 
him,  whether  by  a  credible  story  or  not,  then  there  is  a 
probability  of  his  being  alive  and  the  presumption  of  death 
wonld  not  arise. 

The  learned  Lord  Chief  Baron  goes  on  to  say:  ''I,  for 
myself,  looking  to  the  whole  of  the  case,  not  only  can  see 
no  evidence  upon  which  you  would  be  justified  in  finding 
that  he  was  dead,  but  the  very  ground  of  the  presumption, 
which  sometimes  arises,  of  death  from  a  man  having  aisap- 
peared,  and  then  never  having  been  heard  of  for  seven  years, 
IS  entirely  removed  by  the  most  positive  and  direct  evidence." 
What  evidence?  Not  that  he  was  alive,  but  "that  every 
relative  he  had  at  Cheltenham,  or,  so  far  as  we  know,  in  the 
world,  has  heard  that  he  was  alive."  So  that  there  again 
the  jurymen  are  told,  and  as  it  seems  to  me  emphatically 
told :  When  you  find  the  whole  family  declaring  that,  in 
this  way,  they  have  heard  that  he  was  alive,  there  is  noth- 
ing to  justify  the  presumption  of  death,  every  ground  for  the 
E resumption  which  sometimes  arises  has  disappeared.  Then 
e  proceeds  to  use  an  expression  which  was  commented 
upon  by  the  learned  counsel  in  the  short  and  able  argument, 
all  the  abler  perhaps  because  it  was  short,  which  was  ad- 
dressed to  your  Lordships  yesterday.  We  come  now  to  a 
part  of  the  summing-up  which  approximates  to  informing 
the  minds  of  the  juiy men  a  little  more  of  what  their  function 
was.  He  says:  '*Then  when  you  come  to  ask  yourselves 
the  question"  (that  assumes,  of  course,  that  they  had  to 
determine  the  question)  *' whether  what  they  heard  was  what 
ought  to  have  satisfied  them  at  the  least  that  he  might  be 
alive,  you  have  before  you  a  person  on  whom  no  one  pretends 
to  cast  any  reflection,  whatever  may  have  been  the  language 
in  which  she  made  the  communication  she  made  to  the  rela- 
tives, who  now  states  positively  on  her  oath  that  she  has  no 
doubt  on  the  subject,  and  that  she  saw  him  and  knew  him, 
and  that  it  was  her  uncle  Robert  Nutt."  That,  coupled 
with  the  preceding  part,  I  am  bound  to  say,  was  the  only 

Fart  which  made  me  feel  any  hesitation  in  the  conclusion  that 
have  come  to.  That  seemed  to  indicate,  although  I  told  you 
(the  jurymen)  that  there  was  no  presumption  whatever  in 
consequence  of  the  relatives  having  heard  this,  there  yet 
remains  the  question  to  *ask  yourselves  whether  [497 
what  they  heard  ought  to  have  satisfied  them.  If  that  stood 
alone  without  the  passages  coming  before  and  after  it  which 
I  have  read,  or  am  about  to  read,  I  should  have  been  dis- 
posed to  come  to  the  conclusion  that  the  matter  had  been 
properly  left  to  the  jurymen,  and  that  they  might  have  ar- 
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rived  at  the  consideration  of  whether  or  not  they  believed 
the  evidence  of  Mrs.  Chrieman,  or  whether  or  not  her  state- 
ment was  such  that  it  ought  to  have  induced  the  other  rela- 
tives to  believe  that  the  man  was  seen  within  the  particular 
epoch. 

But,  my  Lords,  observe  what  the  Lord  Chief  Baron  says 
as  concluding  the  whole:  "Under  these  circumstances,  un- 
less you  are  prepared  to  find  that  he  was  dead  in  April,  1875, 
and  find  it  upon  evidence  which  tends  to  prove  directly  the 
contrary"  (that  is,  of  course,  that  Mrs.  Chrieman  had  seen 
him),  "  and  in  the  absence  of  that  evidence  upon  which  alone 
the  presumption  should  be  raised  of  his  death,  your  verdict 
ought  to  be  for  the  defendents.'^  Now  the  evidence  was  not 
absent,  the  evidence  was  all  present  of  his  not  having  been 
heard  of  in  that  time,  for  all  the  relations  say  they  never  did 
hear  of  him  except  in  this  particular  way,  which  they  did 
not  believe — whether  they  were  right  or  wrong  in  tlmt  is 
another  question.  Therefore,  the  learned  judge  naving  used 
the  strong  expressions  which  I  read  at  the  beginning  about 
the  absence  of  all  evidence,  again  repeats  here  that  there  is 
no  evidence  whatever  upon  which  a  presumption  could  arise ; 
he  says,  "in  the  absence  of  that  evidence  upon  which  alone 
the  presumption  should  be  raised." 

Upon  that,  my  Lords,  I  come  to  the  conclusion  which 
was  so  well  expressed,  I  think,  by  Mr.  Baron  Pollock :  ' '  It 
may  very  well  be  that  the  jury,  upon  the  particular  words  used 
by  the  Lord  Chief  Baron,  may  have  thought,  quite  apart 
from  the  credibility  of  this  witness,  they  were  bound,  by 
reason  of  the  relatives  having  heard  something  at  Chelten- 
ham, to  act  upon  the  question  of  presumption,  which,  as  I 
have  said  before,  is  a  question  of  mixed  law  and  fact."  I 
confess,  my  Lords,  it  appears  to  me,  with  these  passages 
which  I  read  from  the  summing-up,  and  from  the  conclud- 
ing passage,  that  the  impression  left  upon  the  minds  of  the 
jurymen  would  necessarily  be  that  they  had  no  evidence 
whatever  before  them  upon  which  the  presumption  could 
498]  arise,  in  *consequence  of  the  relatives  having  heard 
that -statement,  which  might  reasonably  have  led  them  to 
the  conclusion  that  Robert  Nutt  might  be  alive,  if  what  Mrs. 
Chrieman  said  was  true.  My  Lords,  I  confess,  looking  at 
the  whole  case,  and  having  regard  to  what  has  been  found 
on  other  parts  of  the  case  for  the  defendants,  I  regret  ex- 
tremely to  be  obliged  to  come  to  this  conclusion,  for  I  am 
afraid  we  are  not  in  any  degree  assisting  the  parties  in  arriv- 
ing at  a  very  helpful  arrangement  as  to  their  rights.  Unfor- 
tunately your  Lordships  are,  I  believe,  divided  in  opinion 
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on  this  subject,  but  I  can  only  express  my  own  oi)inion, 
which  I  confess  I  have  come  to,  not  so  much  with  hesitation 
as  with  jegret;  and  if  the  result  should  be  that  your  Lord- 
ships should  be  equally  divided,  of  course  there  will  be  no 
reversal.  Following  the  precedent  of  a  former  case,  I  shall 
not  be  disposed  to  advise  your  Lordships  to  give  costs  of 
the  appeal  in  such  a  case. 

Lord  O'Haoan  :  My  Lords,  I  confess  that  in  this  case  I 
am  not  able  to  concur  with  my  noble  and  learned  friend.  I 
need  not  say  that  I  feel  the  greatest  diffidence  in  any  case 
where  I  happen  to  take  a  view  different  from  his,  and  I  feel 
it  equally  in  diflfering  from  the  view  which  I  believe  is  taken 
by  my  noble  and  learned  friend  opposite  (Lord  Blackburn) 
of  this  case.  I  have  come  to  the  conclusion  that  the  judg- 
ment of  the  court  below  ought  to  be  reversed.  I  will  add 
that  I  have  the  greater  difficulty  in  this  case,  because,  on 
looking  to  the  judgments  delivered  in  the  court  below,  I  find 
that  the  learned  judges  may  substantially  be  said  to  have 
been  equally  divided  there  also.  The  Lord  Chief  Justice  of 
the  Common  Pleas,  although  formerly  he  accepted  the  opin- 
ions of  his  colleagues,  substantially  differed  from  them  upon 
the  point,  so  that  we  have  on  the  one  side  the  Lord  Chief 
Baron  and  the  Lord  Chief  Justice  of  the  Common  Pleas,  and 
on  the  other  side  the  Master  of  the  Rolls  and  Mr.  Baron 
Pollock,  and  both  of  those  who  have  affirmed  the  judgment 
of  the  court,  have  affirmed  it  with  an  expression  of  the 
strongest  hesitation  upon  a  consideration  of  the  case. 

My  Lords,  I  confess  that  I  concur  verv  much  with  the  ob- 
servations which  were  made  by  those  learned  judges  as  to 
the  unfortunate  manner  in  which  this  case  is  placed  before 
us.  We  have  a  *bill  of  exceptions,  which  sets  out  a  [499 
few  sentences  out  of  a  long  summing-up  (we  are  informed 
by  the  learned  council  that  it  extended  to  beyond  an  hour 
in  the  delivery),  and  we  have  those  sentences  strung  together 
in  such  a  way  that  they  are  not  everywhere  perfectly  intelli- 
gible. The  misfortune  of  that  is,  that  we  really  cannot  have 
any  assurance  that  we  have  before  us  the  words,  in  their 
collocation  and  effect,  which  the  Lord  Chief  Baron  actually 
used  to  the  jury.  I  concur  also,  my  Lords,  with  the  view 
of  the  learned  judges  in  the  court  below,  that  in  dealing 
with  a  bill  of  exceptions  of  this  sort,  especially  such  a  bill  of 
exceptions  as  is  before  us  now,  we  ought  not  to  be  hypercriti- 
cal with  reference  to  the  judge.  It  is  quite  true,  as  my  noble 
and  learned  friend  has  said,  that  we  are  bound  within  the 
four  corners  of  this  bill  of  exceptions,  and  if  the  judjje  or 
the  counsel  had  any  desire  to  add  anything  to  the  bill  of 
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exceptions,  it  was  perfectly  competent  to  them  to  do  so  be- 
fore It  was  gigned.  But,  on  the  other  hand,  we  cannot  shut 
our  eyes  to  the  feet  that  this  is  a  most  imperfect  record  of 
what  passed  at  the  trial;  and  therefore  at  once  we  must 
not  be  hypercritical  in  regard  to  the.judge,  and  we  must  be 
slow  to  disturb  a  verdict  which  was  pronounced  deliberately 
by  a  special  jury  of  the  county  of  Surrey,  presided  over  and 
addressed  by  a  learned  jndge  of  such  great  experience,  and 
coming  to  this  conclusion  upon  the  evidence  placed  before 
them.  If  we  see  clearly  that  there  was  misdirection  in  the 
case,  and  that  the  jurymen  were  misled,  directly  or  indirectly, 
by  the  learned  judge,  our  bounden  dutv  is  to  disturb  their 
verdict;  but  if  we  do  not  see  that  clearly  and  distinctly  we 
should  rather  lean  to  a  maintenance  of  the  verdict  than  to  a 
disturbance  of  it. 

My  Lords,  I  need  not  say  that  we  have  nothing  to  do  in 
this  case  with  the  weight  of  evidence.  Nor  have  we  any- 
thing to  do  with  the  particular  form  of  expression  in  which 
the  learned  judge  addressed  the  jury.  I  am  free  to  say  that 
the  expressions  used  by  the  learned*  judge  were  very  strong 
indeed,  and  I  am  not  indisposed  to  admit,  with  one  of  the 
learned  judges  of  the  Court  of  Appeal,  that  the  jurors  may 
to  some  extent  have  thought  those  expressions  strong  enougu 
to  coerce  their  judgment  upon  the  question  before  them. 
But  it  does  not  at  all  follow  from  that,  that  we  are  to  allow 
500]  the  bill  of  exceptions.  I  myself  have  had  *8ome  prac- 
tical experience  as  a  common  law  judge,  and  I  know  that 
some  judges  have  thought  it  right  to  balance  the  evidence 
on  questions  which  juries  have  to  consider  on  the  one  side 
and  on  the  other,  and  to  leave  the  jurors,  who  are  consti- 
tutionally the  judges  of  fact,  to  draw  their  own  conclusions ; 
but  I  am  aware,  also,  that  other  judges,  and  I  should  infer 
from  this  bill  of  exceptions,  although  I  know  nothing  of  his 
practice  otherwise,  that  the  learned  Lord  Chief  Baron  is  one 
of  them,  who  think  it  to  be  their  duty  to  direct  the  juries  as 
well  as  they  can  upon  questions  of  fact  as  upon  questions 
of  law ;  not  to  coerce  them,  but  to  give  expression  to  their 
own  opinions  in  clear  words,  and  if  those  expressions  of 
their  opinions  in  clear  words  do  lead  the  jury  to  conclusions 
in  accordance  witi  the  conclusions  of  the  learned  judge,  the 
judge  is  the  better  pleased  with  that,  and  very  often  the  * 
]uryinen  are  none  tne  worse  for  it.  Therefore,  although 
there  are  very  strong  expressions  in  this  charge,  yet  inas- 
much as  the  reference  of  a  matter  to  the  judgment  of  the 
jury  must  very  often  be  an  understood  reference  and  not  an 
expressed  reference,  I  take  it  that  upon  the  whole  that  is  no 
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ground  upon  which  yvQ  can  set  aside  the  verdict  or  maintain 
the  bill  of  exceptions. 

.  Now  the  question  is,  what  did  the  learned  Lord  Chief 
Baron  say  to  the  jury  ?  Manifestly  the  real  question  in  the 
case  was  a  single  question.  The  plaintiff  insisted  upon  the 
legal  presumption  of  the  death  of  Robert  Nutt  after  a  cer- 
tain number  of  years.  The  answer  of  the  defendants  was, 
We  do  not  deny  the  number  of  years  which  have  passed,  and 
all  that,  but  we  call  a  witness  to  prove  that  the  person  al- 
leged to  be  dead,  this  Robert  Nutt,  was  alive  two  years  ago. 
Tliat  was  a  question  for  the  jurors,  and  if  that  question  was 
left  to  the  jury,  and  if  the  jurors,  when  they  had  that  ques- 
tion left  to  them,  found  their  verdict  accordingly,  we  have 
no  right  to  interfere  with  that  verdict  at  all.  The  solitary 
question  we  have  to  determine  in  the  case  is,  did  the  Lord 
Chief  Baron  leave  to  the  jury  the  question  as  to  the  veracity 
and  the  accuracy — I  may  say  mainly  the  accuracy — of  Mrs. 
Chrieman's  testimony  ?  If  he  did  leave  that  question  to  the 
jury,  then  I  say  that  his  direction  to  the  jury  ought  to  be 
maintained  by  your  Lordships.   • 

Let  us  see  what  he  really  did  say  upon  the  matter.  I 
begin  *with  the  statement  of  ''  the  jury  tnrpugh  their  [501 
foreman '*  '*  to  the  Lord  Chief  Baron  in  the  course  of  the 
case  that  they  did  not  consider  that  the  evidence  of  Mrs. 
M.  L.  Chrieman  was  conclusive  that  it  was  her  uncle"  whom 
she  saw.  Now  I  observe  upon  that,  that  that  single  circum- 
stance indicates  the  jurymen's  full  appreciation  of  their 
power  and  their  duty  in  the  case.  They  knew  it  to  be  cast 
upon  them  to  determine  upon  this  question,  and  they  knew 

})recisely  the  question  they  had  to  determine.  What  fol- 
owed  upon  that?  They  expressed  a  doubt.  Then  the 
leaiTied  counsel,  whose  interest  it  was  tp  uphold  the  testi- 
mony of  this  woman,  produced  her  mother,  "who  stated 
that  her  daughter  had  written  to  her  a  letter,  in  which  she 
stated  that  she  believed  that  she  had  seen  her  uncle  Robert." 
I  do  not  know  how  it  came  to  pass  that  that  letter  was  admit- 
ted in  evidence  at  all.  It  appears  to  me  not  to  be  evidence. 
There  are  certain  very  exceptional  cases  in  the  law,  especially 
in  the  criminal  law,  in  which  the  statement  of  a  person  im- 
mediately after  a  transaction  has  occurred,  is  permitted  to 
be  given  in  evidence  for  the  purpose  of  aflBLrming  the  accu- 
racy and  the  truthfulness  of  the  other  evidence  given.  That 
is  the  case  in  the  instance  of  rape,  and  in  the  instance  of  felo- 
nious assaults,  and  some  other,  but  very  few,  cases  in  the 
whole  range  of  the  law.  1  confess  if  I  had  been  trying  the 
case  I  do  not  think  I  should  have  admitted  this  particular 
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piece  of  evidence  at  aU.  I  do  not  tliiiik  it  was  evidence  ; 
but  it  was  admitted,  and,  being  admitted,  it' was  morally 
persuasive  although  legally  exceptionable.  It  was  very  mor- 
ally persuasive  if,  in  a  letter  so  produced,  the  woman  imme- 
diately after  the  period  when  she  said  ^that  she  saw  her 
uncle,  made  a  clear,  coherent,  probable,  and  seemingly 
truthful  statement  to  her  mother ;  and  when  they  got  the 
evidence  before  them,  no  doubt  that  very  naturally  operated 
much  upon  the  minds  of  the  jurors,  and  led  them  to  the 
conclusion  which  they  afterwards  affirmed  by  their  verdict 
that  this  woman  had  seen  her  nncle. 

Then  the  counsel  for  the  plaintiff  called  upon  the  Lord 
Chief  Baron  to  give  a  specific  direction  to  the  jury  "that 
there  was  evidence  that  Robert  Nutt  had  been  absent  for 
seven  years  without  being  heard  of,  and  that  he  had  not 
been  heard  of  if  Mrs.  Chrieman,  junior,  was  mistaken  in  be- 
602  J  lieving  she  had  seen  him,  and  that  if  the  *jury  were 
satisfied,  from  the  improbabilities  of  the  case  or  otherwise, 
that  Mrs.  Chrieman,  junior,  was  mistaken  in  believing  the 
said  person  seen  by  her  in  Melbourne  to  be  Robert  Nutt, 
then  the  said  Robert  Nutt  might  be  presumed  to  be  dead." 
Now,  in  the  hearing  of  the  jury  the  learned  counsel  made  that 
very  proper  appeal  to  the  judge,  and  by  so  doing  informed 
the  jurors,  as  the  judge,  I  think,  substantially  informed  them 
afterwards,  that  it  was  their  province,  and  not  his,  to  deter- 
mine whether  Mrs.  Chrieman  was  right  or  wrong,  whether  she 
was  mistaken  or  correct  in  what  she  said  upon  this  matter. 

1  pass  on,  then,  to  what  the  learned  Lord  Chief  Baron 
actually  said.  There  is  no  controversy  raised  upon  the  first 
sentence.  I  think  my  noble  and  learned  friend  now  on 
the  woolsack,  although  he  criticised  it  more  or  less,  did  not 
make  any  objection  to  this  first  sentence  with  regard  to  what 
*' heard  of  him"  means.  He  goes  on  to  say,  having  defined 
the  nature  of  the  presumption,  ''You  cannot  say  that  a 
man  has  never  been  heard  of  when  in  the  first  place"  (now 
observe  this)  *'one  of  his  nearest  relations  actually  comes 
and  says  she  saw  him  alive  and  well  within  three  years." 
If  it  had  stopped  there,  beyond  all  doubt  there  would  have 
been  no  controversy  about  the  matter,  at  least  I  think  there 
ought  to  have  been  none.  He  says :  '*  You  cannot  say  that 
a  man  has  never  been  heard  of  when,  in  the  first  place,  one 
of  his  nearest  relations  actually  comes  and  says  she  saw  him 
alive  and  well  within  three  years;  and,  he  aads,  ''still  less 
can  you  say  that  he  has  never  been  heard  of  when  every 
member  of  the  family  states  that  they  heard  that  which  is 
now  stated."     Now,  no  doubt,  if  that  stood  alone  it  would 
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be  exceptionable;  but  in  my  opinion  you  must  take  the 
whole  sentence  together.  You  must  take  the  reference  to 
the  existence  of  the  man  as  proved  by  the  woman,  and  you 
must  take  the  belief  of  the  family  as  founded  upon  her 
statement^  which  the  jurymen  were  required  to  declare  to  be 
right  or  wrong.  Taking  the  two  together  it  does  not  appear 
to  me  to  be  an  unreasonable  conclusion  that  the  jury,  after 
listening  to  that  charge,  would  not  have  hesitated  to  say,  It 
is  our  duty  first  to  determine  whether  we  believe  Mrs.  Chrie- 
man  to  have  been  mistaken  or  not.  I  confess  for  mj  own 
jiart,  although  I  admit  that  there  is  some  confusion  m  the 
case  as  to  this  part  of  it,  and  I  admit  that  that  naturally 
*produces  the  diffidence  and  hesitation  which  every  [503 
one  who  has  been  connected  with  the  judgment  of  this  case 
has  declared  he  has  felt,  still,  looking  at  it  as  a  matter  .of 
common  sense,  and  taking  the  whole  of  this  sentence  together^ 
I  think  the  jurors  must  have  seen  that  it  was  their  primary 
duty  in  the  first  place  to  determine  as  to  the  credibility  ani 
correctness  of  Mrs.  Chrieman's  statement. 

Then  the  Lord  Chief  Baron  goes  on:  *'Tou  cannot  have 
any  one  called  before  you  who  saw  him  die  or  saw  him 
buried."  That  is  not  so  very  clear,  but  it  does  not  touch 
the  case.  Then  he  sajrs:  "You  have,  therefore,  no  direct 
evidence  except  the  evidence  that  he  was  alive  two  or  three 
years  ago."  Now  no  doubt  that  looks  very  like  an  assump- 
tion bjr  the  Lord  Chief  Baron  that  that  evidence  was  infalli- 
ble evidence,  and  was  to  be  accepted ;  but  you  must  take 
that  in  a  reasonable  way,  and  take  it  in  connection  with 
what  follows  afterwards.  What  he  says  substantially  is 
this — there  is  direct  evidence,  if  you  believe  it,  that  he  was 
alive  two  or  three  years -ago.  And  then  he  goes  on  :  *'0n 
the  other  hand,  you  have  no  evidence  whatever  upon  which 
you  could  found  the  presumption  that  he  is  dead,  that  is, 
that  he  has  never  been  heard  of  by  any  of  his  relations  for 
the  space  of  seven  years,  when  you  find  that  every  one  of  the 
relatives  has  come  forward  and  every  one  of  the  relatives 
heard  that  he  was  alive  in  1872  or  1873."  Now  how  did 
they  hear  that  ?  Merely  throughrMrs.  Chrieman.  She  was 
the  only  channel  of  information  on  which  their  hearing  was 
founded  at  all,  and  the  same  observation,  if  there  was  any 
force  in  it,  that  I  have  made  about  the  antecedent  sentence 
will  apply  equally  to  this.  Then  he  goes  on  to  say:  '*!, 
for  myself,  looking  to  the  whole  of  the  case,  not  only  can 
see  no  evidence  upon  which  you  would  be  justified  in  find- 
ing that  he  was  dead,"  that  is  to  say,  if  you  believe  this 
woman ;  I  believe  her,  and  therefore  1  see  no  evidence  that 
20  Eng.  Rep.  10 
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he  was  dead  ;  I  see  evidence  directly  to  the  contrary^  *'but 
the  very  ground  of  the  presumption,  which  sometimes  arises, 
of  death  from  a  man  naving  disappeared,  and  then  never 
having  been  heard  of  for  seven  years,  is  entirely  removed 
by  the  most  positive  and  direct  evidence  that  everv  relative 
he  had  at  Cheltenham,  or,  so  far  as  we  know,  in  the  world, 
lias  heard  that  he  was  alive."  Again  I  say  if  that  stood 
alone  the  mere  hearing  that  he  was  alive  would  plainly  not 
604]  be  evidence  *upon  which  the  jury  could  act  in  the 
case  at  all;  but  when  you  connect  that  with  the  statement 
that  they  had  heard  he  was  alive  from  a  woman  whose 
accuracy  and  correctness  at  that  moment  they  were  to  de- 
xtermine  on — putting  the  two  things  together  it  appears  to 
me  quite  possible  (and  that  is  sufficient  to  say)  that  the 
jurors  may  not  have  been  misled  at  all  by  the  collocation  of 
words  which  mav  be  unhappy,  may  be  inartistic,  and  may 
be  obscure,  but  which  I  do  not  think  in  any  way  necessarily 
led  them  to  an  erroneous  conclusion. 

Having  got  so  far  it  appears  to  me  that  what  remains,  I 
do  not  say  makes  it  clear,  that  is  impossible  after  what  we 
have  heard  from  my  noble  and  learned  friend,  and  from  the 
learned  judges  of  the  court  below,  but  gives  color  and 
reason  to  the  view  which  I  feel  myself  compelled  to  take  of 
the  case:  "Then  when  you  come  to  ask  yourselves  the 
question,  whether  what  they  heard  was  what  ought  to  have 
satisfied  them,  at  the  least  that  he  might  be  alive."  What 
is  the  meaning  of  that?  '*  What  ought  to  have  satisfied 
them,"  that  is  to  say,  was  it  a  true  statement  made  by  a 
woman  who  actually  saw  the  thing  to  which  she  was  pre- 
pared to  depose.  *'  You  have  before  you  a  person  on  whom 
no  one  pretends  to  cast  any  i-eflection,  whatever  may  have 
been  the  language  in  which  she  made  the  communication 
she  made  to  tne  relatives,  who  now  states  positively  on  her 
oath  that  she  has  no  doubt  on  the  subject.  '  Now  I  pause 
there.  The  learned  Lord  Chief  Baron  says  that  the  jurors 
have  before  them  a  person  unimpeached  by  any  one,  and 
they  were  to  consider  manifestly  whether  they  held  that 
woman  unimpeachable,  not  only  in  integrity  but  also  in 
accuracy  of  statement.  He  put  before  them  that  woman  as 
the  subject-matterof  their  inquiry  upon  the  occasion.  And 
not  only  so,  but  he  shows  by  the  succeeding  words  that  the 
question  of  her  correctness  has  been  made  a  substantial 
question  before  the  jury,  before  that  period  of  the  trial. 
The  question  arose  when  that  letter  Xvas  produced  by  her 
mother.  It  is  one  of  the  great  misfortunes  of  the  case  that 
we  are  in  darkness  about  all  the  facts,  but  I  take  it  that 
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that  letter  had  been  alleged  to  be  discrepant  with  the  state- 
ment which  she  made  when  called  as  a  witness.  That  may 
have  been  the  case,  but  the  value  of  it  is  to  show  before  the 
jury  the  accuracy  of  that  woman  by  a  comparison  with  her 
*letter.  That  question  had  been  before  the  jury,  [505 
and  was  considered  by  the  court  and  the  jury,  both,  to  be 
the  real  question  for  their  determination. 

The  Lord  Chief  Baron  continues:  "Whatever  maj^  have 
been  the  language  in  which  she  made  the  communication 
she  made  to  the  relatives,  who  now  states  positively  on  her 
oath  that  she  has  no  doubt  on  the  subject,  and  that  she  saw 
liim  and  knew  him,  and  that  it  was  her  uncle  Robert  Nutt." 
My  noble  and  learned  friend  I  think  has  very  truly  said 
that  if  that  stood  alone  it  would  be  scarcely  possible  to  im- 
peach the  charge.  It  does  not  stand  alone  unfortunately, 
and  therefore  the  controversy  arises,  but  I  read  it  as  throw- 
ing a  light  back  upon  what  went  before,  and  as  concentrating 
the  attention  of  the  jurors  upon  that  which  had  previously 
been  put  before  them  in  a  scattered  way,  and  clearly  sug- 
gesting to  their  minds  the  very  issue  upon  which  they  were 
required  to  determine,  taking  away  from  them  any  excuse 
for  assuming  any  other  issue  than  the  real  one,  which  was 
the  correctness  and  the  veracity  of  this  woman.  That  was 
the  question  put  ultimately  in  these  words  by  the  learned 
judge  to  the  jury,  and  I  think  I  am  not  wrong  in  saying 
that  I  may  interpret  what  went  before,  as  the  jury  probably 
did  interpret  and  ought  to  have  interpreted  what  went  be- 
fore, as  making  clear  that  which  was  obscure,  and  plain 
that  which  was  doubtful. 

But  my  Lords  the  matter  does  not  rest  there.  It  appears 
to  me,  I  confess  with  the  greatest  deference  to  my  noble  and 
learned  friend  on  the  woolsack,  that  the  last  sentence  is  of 
equal  force  in  support  of  the  view  which  I  venture  most 
humbly  to  suggest  to  your  Lordships.  It  is  this  :  "Under 
these  circumstances,  unless  you  are  prepared  to  find  that  he 
was  dead  in  April,  1875."  Who  are  to  find?  And  what 
are  they  to  find  ?  The  jurymen  are  to  find  whether  the  man 
was  alive  or  dead  in  April,  1875.  They  are  to  find  that,  and 
although  the  judge  has  said,  and  said  in  a  very  magisterial 
and  peremptory  way  certainly,  what  he  thought  about  it, 
he  at  the  end  of  the  case  tells  them  what  he  was  constitu- 
tionally bound  to  tell  them,  namely,  that  they,  and  they 
only,  were  at  liberty  to  find  anything  upon  the  subject.  He 
goes  on  after  saying,  ** unless  you  are  prepared  to  find  that 
he  was  dead  in  April,  1875,"  to  say,  '*and  find  it  upon  evi- 
dence which  tends  to  •*prove  directly  the  contrary,     [506 
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and  in  the  absence  of  that  evidence  upon  which  alone  the 
presumption  should  be  raised  of  his  death,,  your  verdict 
ought  to  be  for  the  defendants."  What  is  the  meaning  of 
that  1  It  is  in  my  opinion  substantially  what  had  been  said 
by  the  antecedent  clause.  When  he  says,  **in  the  absence 
of  that  evidence,"  that  means  in  the  absence  of  evidence  of 
not  hearing  of  the  man,  or  the  man's  existence,  you  would 
be  able  to  make  that  presumption,  but  you  cannot  do  that 
because  there  is  no  such  evidence  of  want  of  hearing  of  him, 
for,  if  you  believe  this  woman,  Mrs.  Chrieman,  the  man  was 
seen  two  years  ago,  and,  therefore,  if  you  believe  her,  there 
could  be  no  presumption  of  death  at  all. 

My  Lords,  as  I  have  said,  I  have  felt  the  greatest  difficulty 
in  the  matter.  I  have  great  doubt  considering  the  difference 
of  opinion  there  has  been  here  and  elsewhere ;  but  upon  the 
whole  it  appears  to  me  that  the  learned  judge  did  sub- 
stantially, although  in  obscure  and  imperfect  terms,  put  to 
the  jury  very  much  the  question  expressed  as -the  proper 
question  by  the  Master  of  the  Rolls,  who  (it  is  worthy  of 
observation)  says  he  does  not  impeach  any  particular  part 
of  this  charge ;  he  does  not  pick  out  any  sentence  or  any 
words,  but,  reading  the  whole  of  it,  the  impression  on  his 
mind  is  so  and  so.  I  am  not  clearly  of  opinion  that  that  is 
precisely  the  way  in  which  one  ought  to  deal  with  a  bill  of 
exceptions.  I  rather  think  it  is  not.  But  be  it  so  or  not, 
the  way  in  which  he  states  the  question  which  should  have 
been  put  to  the  jury  is  this :  *'  If  you  think  that  Mrs.  Chrie- 
man was  mistaken,  then  the  man  has  not  been  heard  of — if 
you  think  she  was  not  mistaken,  but  she  did  see  her  uncle, 
then  he  has  been  heard  of,  and  that  is  the  question  for  your 
consideration."  I  may  be  right,  or  I  may  be  wrong,  but  I 
have  read  this  bill  of  exceptions  over  as  often  as  the  Master  of 
the  Rolls  since  we  heard  the  argument  yesterday,  and  I  have 
come  to  a  directly  opposite  conclusion.  I  think  that  sub- 
stantially that  was  the  question  which  was  put  to  the  jury, 
and  I  have  no  moral  doubt  in  my  mind  that  the  jurors,  who 
at  the  beginning  of  the  case  had  applied  their  minds  to  that 
very  question,  and  considered  that  question,  and  had  after- 
wards modified  their  opinions  upon  that  question,  had,  at 
the  end  of  the  case,  that  question  fairly  before  them,  and 
507]  came  to  a  deliberate  ^conclusion  upon  it.  That  con- 
clusion was  to  defeat  the  plaintiff,  and  I  think  the  plaintiff 
ought  to  be  defeated,  i  believe  my  noble  and  learned 
friend  at  my  side  (Lord  Gordon)  is  of  my  opinion,  and 
therefore  we  are  equally  divided,  and  the  judgment  must 
stand,  but  I  think  with  my  noble  and  learned  friend  on  the 
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woolsack  that  with  a  view  to  uphold  a  decision  we  came  to 
last  session  there  should  be  no  costs  of  the  appeal. 

Lord  Blackburn:  My  Lords,  I  also  regret  that  upon 
the  construction  of  this  inartificially  drawn  bill  of  excep- 
tions there  should  be  a  difference  of  opinion  among  your 
Lordships.  I  take  it  that  the  Court  of  Appeal  having  held 
upon  this  bill  of  exceptions  that  there  should  be  a  venire  de 
71OV0,  if  your  Lordships  are  equally  divided,  as  I  believe 
you  are,  the  result  of  the  judgment  will  not  be  disturbed, 
but  that  no  costs  will  be  given  of  the  appeal  to  this  House. 

My  Lords,  I  now  proceed  to  say  why,  as  far  as  my  opinion 
goes,  the  judgment  of  the  Court  of  Appeal  ought  to  be 
affirmed  with  costs.  I  think  it  was  right.  I  take  it  that 
when  there  is  a  case  tried  before  a  judge  sitting  with  a  jury, 
and  there  arises  any  question  of  law  mixed  up  with  the 
facts,  the  duty  of  the  judge  is  to  give  a  direction  upon  the 
law  to  the  jury,  so  far  as  is  necessary  to  make  them  under- 
stand the  law  as  bearing  upon  the  facts  before  them.  Farther 
than  that,  it  is  not  necessary  for  him  to  go.  It  is  a  mistake 
in  practice,  and  an  inconvenient  one,  which  very  learned 
judges  have  fallen  into,  of  thinking  it  necessary  to  lay  down 
the  law  generally,  and  to  embarrass  the  case  by  stating  to 
the  jury  exceptions  and  matters  of  law  which  do  not  arise 
upon  the  case.  That  is  not  the  duty  of  the  judge  at  all,  and 
I  think  it  is  better  not  to  do  it.  ^So  far  as  a  statement  of  the 
law  is  necessary  to  give  a  proper  guide  to  the  jur^  upon  the 
case,  the  judge  should,  state  it ;  and,  although  it  is  gener- 
ally said,  and  said  truly,  that  non-direction  is  not  a  subject 
of  a  bill  of  exceptions,  yet  when  the  facts  are  such  that  in 
order  to  guide  the  jury  properly  there  should  be  a  direction 
of  law  given,  the  not  giving  that  direction  of  law  would  be  a 
subject  for  a  bill  of  exceptions  and  would  be  a  ground  for  a 
venire  de  novo.  When  once  it  is  established  that  a  direc- 
tion was  not  proper,  either  wrong  in  giving  a  wrong  guide, 
or  imperfect  *in  not  giving  the  right  guide  to  the  [508 
jury,  when  the  facts  were  such  as  to  make  it  the  duty  of  the 
judge  to  give  a  guide,  we  cannot  inauii-e  whether  or  no  the 
verdict  is  right  or  wrong  as  having  been  against  the  weight 
of  evidence  or  not,  but  there  having  been  an  improper  direc- 
tion there  must  be  a  venire  de  novo. 

My  Lords,  in  the  present  case  I  feel  some  regret  in  saying 
that  there  should  be  a  venii^e  de  novo^  for  as  far  as  I  can 
make  out  the  case,  the  verdict  was  quite  right.  But  I  can- 
not help  that ;  if  an  improper  direction  has  been  given,  a 
wrong  guide  has  been  given  to  tlie  jury.  That  raises  the 
question  upon  tjje  construction  of  the  bill  of  exceptions — 
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what  was  the  direction  given  by  the  learned  Chief  Baron  to 
the  jury?  Was  it  right,  or  was  it  either  wrong  as  giving  a 
wrong  guide,  or  imperfect  as  not  giving  a  right  guide,  wlien 
the  circumstances  made  it  his  duty  to  ^ve  the  jury  a  guide? 
The  c^uestion  comes  before  us  upon  a  bill  of  exceptions,  and 
that  IS  a  very  inconvenient  mode,  and  it  is  now  a  very  un- 
necessary mode  of  raising  it.  At  the  time  when  the  statute 
under  which  the  bill  of  exceptions  proceeds  was  passed, 
now  four  or  five  hundred  years  ago,  there  was  no  way  of 
bringing  error  upon  a  misdirection  of  a  judge  at  Nisi  Prius^ 
and  therefore  it  was  directed  that  when  he  gave  his  direction 
the  counsel  if  they  thought  it  erroneous  might  take  excep- 
tion to  it,  and  if  one  of  the  counsel  did  so  it  was  necessary 
for  him  to  state  it :  [His  Lordship  stated  the  ordinary  pro- 
ceedings on  a  bill  of  exceptions,  and  remarking  on  what  had 
been  done  in  this  case,  said  that  it  was  '^essential  that  ex- 
ception should  be  taken  before  the  verdict  was  given."] 
We  must  now  take  the  bill  of  exceptions  as  it  is,  and  look 
at  the  whole  bill  of  exceptions  and  see,  has  or  has  not  the 
Lord  Chief  Baron  upon  that  bill  of  exceptions  and  accord- 
ing to  the  statement  therein  contained,  done  (whether  he 
actually  did  it  or  not  we  do  not  know)  what  he  ought  to  have 
done,  or  has  he  failed  in  his  duty  to  give  the  jurymen  a 
proper  guide  in  law  to  enable  them  to  determine  the  question 
which  was  before  them  ? 

Looking  at  the  bill  of  exceptions  as  it  now  stands,  we  find 
the  facts  to  be  these :  Robert  Nutt's  life  wd,s  insured ;  the 
question  was,  was  he  to  be  considered  as  dead  or  not?    The 

Slaintifl  had  failed  in  proving  the  actual  death  of  Robert 
futt,  and  then  he  relied  upon  the  rule  of  law  which  is  gen- 
509]  erally  laid  down  in  something  *like  these  terms ;  if  a 
man  has  not  been  heard  of  for  seven  years  that  raises  the 

f  resumption  that  he  is  dead.  It  is  generally  so  enunciated, 
do  not  say  that  that  is  the  correct  way  of  enunciating  it, 
but  I  think  it  may  be  fairly  enough  put  in  those  words  for 
this  purpose.  I  think,  having  regard  both  to  the  reason  of 
the  thing  and  the  decisions,  we  must  take  '*  not  being  heard 
of"  in  a  certain  sense.  There  was  seldom  or  never  a  man 
who  had  reached  the  age  of  forty  with  regard  to  whom  it 
would  not  be  easy  to  call  scores  of  people  to  say,  "  I  was  at 
school  with  him,  I  knew  him  perfectly  well,  and  I  have  not 
heard  of  him  for  the  last  seven  years."  But  that  would  not 
be  enough  to  raise  a  presumption  that  he  was  dead,  because, 
if  ever  so  much  alive,  those  people  might  not  have  heard  of 
hiiu.     My  Lords,  it  appears  from  the  case  of  Doe  v.  An- 


r 


Vol  II.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  79 

H.L.(E.)  Prudential  Assaronce  Company  v.  Edmonds.  1877 

*  ■  .      ..1. .  I  .III 

drew  (*)  that  it  is  necessary,  in  order  to  raise  the  presump- 
tion, that  there  should  have  been  an  inquiry  and  search 
made  for  the  man  amongst  those  who,  if  he  was  alive,  would 
be  likely  to  hear  of  him.  Perhaps  it  is  not  quite  an  anal- 
^SYt  ^^^  ^^  is  something  like  the  case  of  a  search  for  docu- 
ments ;  before  you  are  allowed  to  give  secondary  evidence 
of  a  document  you  must  search  the  places  where  the  docu- 
ment would  in  the  natural  course  of  things  be,  if  it  were  still 
in  existence ;  and,  having  proved  that  you  have  done  that, 
you  may  then  give  your  secondary  evidence.  In  like  man- 
ner, in  order  to  raise  a  presumption  that  a  man  is  dead  from 
his  not  having  been  heard  of  for  seven  years,  you  must  in- 
quire amongst  those  who,  if  he  was  alive,  would  be  likely 
to  hear  of  him,  and  see  whether  or  no  there  has  been  such  an 
absence  of  hearing  of  him  as  would  i*aise  the  presumption 
that  he  was  dead. 

In  this  case  the  plaintiff  undertook  to  do  that,  and  called 
first  a  witness  who  said  so,  but  afterwards  said  that  he  ''had 
heard  a  report  that  a  Mrs.  Chrieman  had  seen  hifn"  in  Aus- 
tralia, but  that  he  did  not  believe  it.  I  anx  inclined  to  think 
that  having  heard  a  report  would  hardly  be  such  a  matter 
as  would  prevent  the  fact  of  the  witness  saying  he  had  not 
lieard  of  him  being  evidence  as  far  as  it  went.  The  next 
witness  states  that  she  had  not  heard  of  Nutt  since  he  left 
Cheltenham,  but  that  Mrs.  Chrieman  had  told  her  that  she 
believed  she  had  seen  him  in  Melbourne.  There  the  plaintiff' s 
case  ended.  Had  the  objection  then  been  *taken,  [510 
This  does  not  raise  the  presumption,  for,  when  you  make  a 
search  among  those  who,  if  he  were  alive,  would  have  been 
likely  to  hear  of  him,  as  to  whether  he  had  been  heqrd  of 
or  not,  it  appears  that  Mrs.  Chrieman  did  say  that  she  had 
heard  of  him— that  she  had  seen  him — and  then  the  pre- 
sumption would  not  arise.  The  proper  ruling,  if  that  objec- 
tion had  been  taken  at  the  end  of  the  plaintiff's  case,  would 
have  been,  there  cannot  be  said  to  have  been  no  hearing  of 
him  for  seven  years,  for  Mrs.  Chrieman  says  she  saw  him, 
and  I  think  that  would  be  a  hearing  of  him  in  every  sense 
of  the  word.  The  plaintiff  might  have  met  that  by  calling 
Mrs.  Chrieman,  to  prove,  if  so  he  could,  that  although  she 
had  said  she  had  Jseen  him,  that  was  founded  on  a  mistake. . 
If  that  could  have  been  done,  I  think  it  would  have  been 
open  to  the  plaintiff  to  do  so.  I  dare  say  the  learned  coun- 
sel for  the  defendants  judged  very  wisely  upon  the  matter ; 
instead  of  making  a  captious  objection,  to  compel  the  plain- 
tiff to  call  Mrs.  Chrieman  the  younger,  he  said  I  will  call 

(»)  16  Q.  B.,  751. 
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her  myself.  I  know  what  she  is  going  to  say,  and  it  will  be 
better  for  me  before  the  jury  that  I  should  do  so.  He  was 
very  discreet,  probably,  in  so  doing.  The  defendants  having 
called  her,  she  says  she  was  fifteen  years  old  when  Robert 
Nutt  left  Cheltenham,  and  that  in  December,  1872 — that  is, 
four  or  five  years  afterwards — she  being  then  twenty  years 
old,  "when  she  was  standing  in  a  crowded  street  in  Mel- 
bourne, in  Australia,  a  man  passed  her  whom  she  recognized 
as  her  uncle  Robert  Nutt ;  that  he  was  well  dressed,  and 
apparently  well-to-do,  and  resembled  her  uncle  as  she  re- 
membered him  in  Cheltenham ;  that  she  did  not  speak  to 
the  man,  because  he  was  lost  in  the  growd  as  she  turned  to 
do  so  ;  and  that  she  had,  on  returning  to  England  in  1873, 
told  all  the  relations  in  Cheltenham  that  she  had  seen  her 
uncle  Robert  Nutt." 

Then  a  juryman  stated  a  thing  which  occurred  to  him. 
He  stated  "to  the  Lord  Chief  Baron  that  they  [the  jurymen] 
did  not  consider  the  evidence  of  Mrs.  Chrieman  was  conclu- 
sive that  it  was  her  uncle"  Robert  Nutt  whom  she  had 
seen.  No  doubt  they  were  quite  right.  It  was  evidence 
that  the  man  she  saw  in  Melbourne  was  her  uncle,  subject 
to  the  remark  and  observation  that  she,  who  had  known 
him  well  when  she  was  a  girl  of  fifteen,  just  seeing  or  getting 
a  glimpse  of  a  man  in  a  crowded  street  in  Melbourne  was 
511]  *m ore  likely  to  be  mistaken  than  not.  That  was  a 
fair  argument  for  the  jury. 

Supposing  the  jurymen  had  found  as  a  fact  that  they 
thought  she  was  mistaken,  would  or  would  not  the  grounds 
have  existed  upon  which  the  presumption  from  a  seven 
years'  absence  would  arise  that  the  man  not  heard  of  was 
dead  I  I  think  certainly  they  would.  It  seems  to  me  that 
when  she  said,  "I  have  seen  the  man  in  the  streets  of  Mel- 
bourne," it  upset  the  presumption  arising  from  the  relatives, 
including  herself,  never  having  seen  or  heard  of  him,  and  it 
turned  the  onus  the  other  way.  It  was  possible,  however, 
that  it  might  have  been  proved  that  the  man  she  saw  was 
not  Robert  Nutt,  but  somebody  else.  If  that  had  been 
proved,  it  would  have  left  the  matter  just  as  if  she  had  never 
made  that  statement.  When  she  said  she  thought  she  had 
seen  him,  and  all  the  others  had  heard  it  from  her,  although 
that  unexplained  and  uncontradicted  statement  affected  the 
onus^  yet,  as  soon  as  it  was  made  out  by  satisfactory  evi- 
dence that  she  was  mistaken,  the  hearing  from  her  was 
gone,  and  the  presumption  would  remain  as  it  was  before. 

Now,  my  Lords,  of  course  it  is  essential  for  the  purpose 
of  saying  whether  the  proper  direction  was  given  by  the 
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judge  or  not  to  see  what  the  proper  direction  would  have 
been,  and  then  to  see  if  that'  which  would  have  been  the 
proper  direction  was  given  to  the  jury.  I  think  jurymen 
wlio  were  not  lawyers — nay,  I  think  many  lawyers  them- 
selves— would  be  under  the  impression  that  the  commonly 
enunciated  rule  about  a  man's  not  being  heard  of  for  seven 
years,  would  mean  that  there  has  not  been  a  physical  hear- 
ing of  him,  and  that  if  the  relatives  had  been  told  of  some- 
thing which  happened  within  the  seven  years,  from  which 
they  believed  that  he  was  alive,  that  would  be  a  hearing  of 
him,  and  that  would  put  an  end  to  the  presumption,  though 
it  mi^ht  be  proved  tuat  the  information  so  brought  to  the 
relatives  was  positively  untrue.  I  cannot  think  that,  but 
they  might  think  it.  They  might  imagine  that  the  rule  of 
law  was  absolute  and  positive,  that  hearing  was  enough. 
If  that  be  so,  I  take  it  that  it  is  clear  that  the  Lord  Chief 
Baron  ought  to  have  given  them  a  direction  that  in  the 
event  of  their  coming  to  the  conclusion,  whether  rightly  or 
wrongly,  that  Mrs.  Chrieman  was  mistaken  when  she  said 
she  saw  her  uncle,  and  that  she  did  not  see  him,  then  there 
*was  an  absence  of  ground  for  believing  that  he  was  [512 
alive  within  the  seven  years,  the  period  sufficient  to  raise 
the  presumption. 

Now,  my  Lords,  the  question  comes  to  be,  did  the  Lord 
Chief  Baron  give  the  proper  direction  to  the  jury  or  not  ? 
That  depends  altogether  upon  what  we  find  in  the  bill  of 
exceptions.  It  is  certainly  an  unlucky  thins  that  it  is  in- 
artiflcially  drawn  up,  and  that  we  have  only  a  fragment, 
apparently  taken  out  of  the  shorthand  writer's  notes,  of  the 
learned  Cnief  Baron's  summing-up ;  but  if  there  were  other 

gassages  which  would  have  qualified  these,  the  learned 
hief  Baron  and  the  counsel  for  the  defendants  ought  to 
have  taken  care  that  those  passages  were  introducea,  and 
that  any  necessary  corrections  were  made  in  the  bill  of  ex-, 
captions.  We  can  but  deal  with  the  words  as  we  have 
them. 

My  Lords,  it  is  of  considerable  importance  to  observe  that, 
although  it  is  put  in  the  wrong  place  in  the  bill  of  excep- 
tions, it  does  appear  that  the  counsel  for  the  plaintiff  did  put 
the  right  point  to  the  judge.  He  said  to  the  judge,  and  said 
it  in  tne  hearing  of  the  pry,  that  the  jury  ought  to  be  told 
that  if  they  **were  satisfaed,  from  the  improbabilities  of  the 
case  or  otherwise,  that  Mrs.  Chrieman,  junior,  was  mistaken 
in  believing  the  person  seen  by  her  in  Melbourne  to  be  Rob- 
ert Nutt,  then  the  said  Robert  Nutt  might  be  presumed  to 
be  dead,  having  been  absent  for  more  than  seven  years  with- 
20  Eno.  Rep.  11 
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out  being  heard  of."  Such,  I  think,  undoubtedly  was  the 
true  proposition  of  law,  and  the  jury  heard  the  plaintiffs 
counsel  say  that.  We  are  not  told  in  the  bill  of  exceptions 
what  the  defendants'  counsel  urged  to  the  contrary.  Prob- 
ably they  did  not  assent  to  that  being  the  law,  but  said 
something  else,  but  what  it  was  we  do  not  know. 

Now  what  are  the  jurymen  told?  They  are  told,  "not 
being  heard  of  means  this,  that  no  member  of  the  family 
has  heard  anything  about  him  which  might  raise  a  reason- 
able doubt  in  their  minds  whether  he  must  have  been  no 
more."  I  do  not  think  that  in  the  circumstances  that  is 
strictlv  correct,  because  I  think  though  it  might  raise  a  rea- 
sonable doubt,  which  would,  of  course,  shift  the  presump- 
tion, yet  the  facts  might  be  made  clear  the  other  way,  and 
it  might  be  shown  that  the  reasonable  doubt  was  not  well 
founded  as  in  tliis  supposed  case :  if  a  respectable  person 
came  and  said,  your  brother,  whom  you  think  to  be  dead, 
613]  is  alive ;  I  saw  *him,  and  spoke  to  him  yesterday  ; 
every  one  must  feel  that  that  would  raise  a  reasonable 
doubt,  and  that,  if  undisputed,  it  would  put  an  end  to  the 
effect  of  the  seven  years'  presumption.  But  supposing 
the  other  side  should  be  able  to  call  witnesses  to  satisfy  the 
jury  that  the  person  who  thought  that  he  had  seen  him  was 
quite  mistaken,  was  deceived,  the  relatives  having  previ- 
ously believed  that  the  man  who  had  told  them  he  had  seen 
the  brother  was  telling  them  the  truth,  could  it  be  said,  after 
it  was  proved  that\ne  man  who  told  them  that,  had  been 
cheated  into  the  belief  that  he  had  seen  the  brother,  could 
it  be  said  that  that  evidence,  so  explained,  put  an  end  to  the 
presumption  arising  at  the  end  of  seven  years?  I  appre- 
hend not ;  yet  the  wording  of  the  Lord  Chief  Baron  in  the 
first  lide  might  have  led  the  jury  to  think  so ;  and  I  must- 
acknowledge  that  when  I  read  the  whole  through,  I  think  it 
did  lead  the  jury  to  think  so — ^whether  so  meant  or  not. 

The  Lord  Chief  Baron  says:  "not  being  heard  of  means 
this:  that  no  member  of  the  family  has  heard  anything 
about  him  which  might  raise  a  reasonable  doubt  in  their 
minds  whether  he  must  have  been  no  more.  You  cannot 
say  that  a  man  has  never  been  heard  of  when  in  the  first 
place  one  of  his  nearest  relations  actually  comes  and  says 
she  saw  him  alive  and  well  within  three  years,  still  less  can 
you  say  that  he  has  never  been  heard  of  when  every  mem- 
ber of  the  family  states  that  they  heard  that  which  is  now 
stated."  If  he  had  gone  on,  and  said,  but  if  the  founda- 
tion of  that  statement  is  disproved,  of  course  it  will  go  for 
nothing,  it  would  have  been  correct.     He  certainly  does  not 
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in  words  say  that.  We  will  see  what  he  does  say.  He 
says:  *'You  cannot  have  anyone  called  before  you  who 
saw  him  die  or  saw  him  buried.  You  have  therefore  no 
direct  evidence  exceot  the  evidence  that  he  was  alive  two  or 
three  years  ago."  6f  course^  if  it  was  believed  that  he  was 
alive  two  or  three  years  ago  all  presumption  was  at  an  end. 
"On  the  other  hand,  you  have  no  evidence  whatever  upon 
which  you  could  found  the  presumption  that  he  is  dead, 
that  is,  that  he  has  never  been  heard  of  by  any  of  his  rela- 
tions for  the  space  of  seven  years,  when  you  find  that  every 
one  of  the  relatives  has  come  forward,  and  every  one  of  the 
relatives  heard  that  he  was  alive  in  1872  or  1873."  It  is  not 
*a  statement  that  all  that  would  be  evidence  until  it  [514 
was  displaced  by  showing  that  it  was  founded  upon  a  mis- 
taken fact — ^if  it  had  been  so  said,  I  should  have' agreed  at 
once  that  it  was  quite  right ;  but  it  seems  to  me  to  be  a 
positive  statement  that  there  was  evidence  that  Natt  was 
alive,  even  if  the  jury  thought  the  information  which  the 
relatives  received  was  founded  upon  mistake. 

Then  the  Lord  Chief  Baron  goes  on  to  say :  '*!,  for  my- 
self, looking  to  the  whole  of  the  case,  not  only  can  see  no 
evidence  upon  which  you  would  be  justified  in  finding  that 
he  was  dead,  biit  the  very  ground  of  the  presumption  which 
sometimes  arises  of  death  from  a  man  having  disappeared, 
and  then  never  having  been  heard  of  for  seven  years,  is  en- 
tirely removed  by  the  most  positive  and  direct  evidence  that 
every  relative  he  had  at  Cheltenham,  or,  so  far  as  we  know, 
in  the  world,  has  heard  that  he  was  alive."  It  would  have 
been  right  if  he  had  said :  But  if  that  statement  which  they 
heard  is  proved  to  your  satisfaction  to  be  untrue,  or  to  be 
founded  on  a  mistaJ^e,  it  goes  for  nothing,  because  it  does 
not  rebut  the  presumption.  But  he  does  not  say  that,  if  he 
had,  it  would  nave  been  right.  He  goes  on  farther :  "  Then 
when  you  come  to  ask  yourselves  the  question  whether  what 
they  heard  was  what  ought  to  have  satisfied  them  at  the 
least  that  he  might  be  alive."  I  have  already  said  that  ver- 
bal criticism  ought  not  to  be  applied  in  a  case  like  this ; 
but,  looking  at  the  particular  circumstances  before  them, 
and  the  particular  contention  of  the  plaintiff^ s  counsel,  as 
set  ont  in  the  bill  of  exceptions,  I  cannot  help  thinking  that 
that  would  be. understood  by  the  jury  to  mean :  "  If  Robert 
Nutt  has  been  heard  of,  no  matter  how,  or  where,  and  even 
you  are  satisfied  that  the  hearing  was  founded  upon  a  mis- 
lake,  that  mere  fact  of  hearing  is  enough."  That  I  think 
would  be  a  misdirection.  Then  he  says :  '*  You  have  before 
you  a  person  on  whom  no  one  pretends  to  cast  a  reflection, 
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whatever  may  have  been  the  language  in  which  she  made  the- 
communication  she  made  to  the  relatives,  she  now  states 
positively  on  her  oath  that  she  has  no  doubt  on  the  subject, 
that  she  saw  him  and  knew  him,  and  that  it  was  her  uncle 
Robert  Nutt."  Had  he  gone  on  to  put  the  case  of  their 
thinking  that  she  was  mistaken  in  so  doing  it  would  have 
515]  been  all  right.  I  think,  he  ought,  under  the  *circum- 
stances,  to  have  said  that,  and  that  his  not  saying  it  was  an 
absence  of  direction  where  his  duty  called  upon  him  to  give 
a  direction  upon  the  subject.  Certainly  he  does  not  say 
that.    • 

Then  he  goes  on  to  say  (I  am  glad  to  say,  I  have  only  four 
more  lines  to  read):  "Under  these  circumstances,  unless 
you  are  prepared  to  find  that  he  was  dead  in  April,  1875, 
and  find  it  upon  evidence  which  tends  to  prove  directly  the 
contrarv,  and  in  the  absence  of  that  evidence  upon  which 
alone  tne  presumption  should  be  raised  of  his  death,  your 
verdict  ought  to  be  for  the  defendants."  That  seems  to  me 
to  say  as  strongly  as  any  judge  could  say  it,  there  is  no 
evidence  upon  which  you  can  properly  find  for  the  plaintiff, 
therefore  find  for  the  defendants.  The  learned  Chief  Baron 
says:  There  is  no  evidence ;  had  he  said, — Unless  you  think 
that  the  young  woman's  recognition  was  mistaken,  there  is 
no  evidence  which  would  raise  the  presumption ;  but  if  it  is 
proved  affirmatively  to  your  minds  that  sne  was  mistaken, 
there  is  evidence  which  would  raise  the  presunaption ;  had 
he  said  that  it  would  have  been  all  right. 

My  Lords,  I  agree  that  we  ought  not  to  criticise  any  one 
particular  word  in  this  direction  to  the  jury,  but  taking  the 
whole  summing-up  as  applied  to  such  facts,  to  sucn  evi- 
dence, and  to  such  a  contention  as  are  stated  upon  the 
record,  as  being  the  facts  and  the  evidence,  and  the  conten- 
tion which  then  took  place,  are  we  satisfied  that  the  learned 
Chief  Baron  failed  to  give  the  proper  direction  to  the  jury. 
I  come,  my  Lords,  very  reluctantly  to  the  conclusion  that  he 
did  fail  to  give  the  proper  direction,  and  consequently  that 
there  should  be  a  venire  de  novo.  I  regret  it,  because,  as  I 
have  said  before,  as  far  as  one  can  form  an  opinion  upon 
the  matter  without  having  the  whole  of  the  facts  fully  be- 
fore one,  I  think  if  the  proper  direction  had  been  given,  the 
verdict  would  have  been  the  same — I  cannot  help  that.  If 
the  proper  direction  was  not  given,  the  plaintiff  has  a  right 
to  say  tnat  the  jurors  should  form  their  opinion  upon  the 
evidence  with  the  proper  direction,  and  con8ec[uently  there 
should  be  a  venire  de  novo.  The  real  point  which  has  arisen 
depends  entirely  upon  the  constructioa  of  this  very  inarti- 
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ficial  bill  of  exceptions ;  but  upon  that  construction,  as  I 
i-ead  it,  I  think  the  judgment  of  the  Court  of  Appeal  was 
right. 

*LoRD  Gordon  :  My  Lords,  it  is  with  extreme  difB-  [516 
dence  that  I  venture  to  join  in  the  views  which  have  been 
expressed  by  my  noble  and  learned  friend,  Lord  O'Hagan, 
because  your  Lordships  have  here  to  construe  a  judicial  act, 
if  I  may  so  express  it,  which  has  been  more  general  in  use 
in  England  than  in  Scotland.  We  have  the  system  of  ex- 
ceptions in  Scotland,  but  I  must  own  that  I  think  it  has 
thrown  a  great  deal  of  discredit  upon  the  system  of  jury 
trials  which  exists  in  Scotland,  and  I  feel  some  relief  in 
thinking  that  this  may  be  considered  as  about  the  last 
case  wmch  will  arise  under  a  bill  of  exceptions  in  this 
country. 

In  the  present  case  we  have  the  charge  of  a  learned  judge, 
an  experience  common  lawyer,  addressing  a  special  iury  of 
the  county  of  Surrey,  men  of  great  intelligence,  and  wnen 
we  come  to  consider  the  charge  which  has  been  given,  we 
find  that  not  only  does  the  opinion  of  the  Lord  Chief  Baron 
Kelly  appear  to  be  supported  by  his  own  greiat  authority, 
but  We  find  that  Lord  Coleridge  also  I  think  adopts  it,  and 
says  substantially  that  Lord  Chief  Baron  Kelly  had  left  the 
question  as  to  the  accuracy  of  this  witness,  Mrs.  Chrieman, 
to  the  jury,  for  much  of  the  case  turned  upon  that.  The 
Master  of  the  Rolls  takes  a  different  view,  but  he  at  the 
same  time  says  that  it  is  a  question  attended  with  very 
great  difficulty,  and  that  you  must  not  scan  the  words  of 
the  judge  too  narrowly.  He  says,  "I  do  not  mean  to  say, 
and  1  should  be  ver^  sorrv  to  say,  that  it  is  fair  to  any  judge 
to  criticise  very  minutely  every  word  and  every  line  he 
made  use  of.  It  is  for  that  reason  I  do  not  confine  myself 
to  any  sentence,  or  any  line,  or  any  word,  but  having  read 
the  whole  attentively  several  times  in  the  course  of  the 
argument,  and  having  the  evidence,  the  conclusion  I  have 
arrived  at,  after  some  hesitation  is,  that  he  did  not  leave 
that  question  fairly  to  the  jury,  that  he  ought  to  have  left 
that  question  to  the  jury,  and,  therefore,  there  ought  in  this 
case  to  be  a  new  trial."  Now  I  venture  very  respectfully  to 
differ  from  that  view,  and  to  concur  in  the  opinion  of  Lord 
Coleridge  that  really  the  question  was  fairly  left  to  the  jury. 

My  Lords,  it  would  be  unpardonable  in  me  to  go  over  all 
the  statements  of  the  Lord  Chief  Baron  and  the  other  learned 
judges  who  commented  upon  his  summing-up,  because 
these  have  been  *adverted  to  by  the  noble  and  learned  [517 
Lords   who  have  preceded  me,  and  who  are  much  more 
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capable  than  I  am  of  criticising  the  statements  which  have 
been  made  by  the  Lord  Chief  Baron,  but  I  venture  to  think 
that  if  you  look  at  one  or  two  sentences  you  will  find  that 
he  says  in  words — certainly  in  substance — that  it  depends 
upon  the  accuracy  (as  to  her  honesty  there  was  really  no 
doubt)  of  this  niece  of  Robert  Nutt,  who  said  that  she  had 
seen  her  uncle  in  Australia.  He  says:  *'The  truth  is,  it  is 
idle  to  dream  of  such  a  thing ;  not  only  is  it  so,  not  only 
have  you  the  direct  evidence  of  this  lady,  who  may  be  mis- 
taken, for  anybody  may  be  mistaken,  as  sometimes  people 
are  so  much  alike  that  even  their  most  intimate  frienas  and 
members  of  the  family  may  go  to  speak  to  one  person 
taking  him  for  another."  He  therefore  brings  out  the  pos- 
sibility of  mistake  in  her  evidence,  and  brings  it  fairly  be- 
fore the  jury,  and  the  jurors  had  said  that  they  did  not 
regard  her  evidence  as  conclusive.  That  shows  really  that 
they  were  an  intelligent  jury,  quite  understanding  what 
were  the  propositions  which  they  had  to  try,  and  giving 
their  attention  to  the  evidence  upon  the  point.  They  haa 
the  advantage  of  hearing  the  evidence,  and  also  the  direc- 
tion which  was  sought  by  the  counsel  for  the  plaintiff  who 
asked  for  a  special  direction.  The  jurors  tnerefore  saw 
from  an  intelligent  point  of  view,  for  it  all  passed  in  the 
presence  of  the  jury,  what  really  was  the  true  issue  which 
they  had  to  try.  As  regards  the  proposition  itself,  in  point 
of  law,  which  was  thus  asked  to  be  laid  down,  that  also 
might  admit  of  criticism,  because  a  proposition  when  sought 
to  be  positively  laid  down  by  the  judge  must  be  very  pre- 
cise and  independent  of  the  circumstances  of  the  case,  it 
must  be  a  pure  proposition,  and  I  find  here  that  the  propo- 
sition is  thus  expressed  generally  in  very  accurate  terms, 
but  still  containing  two  words  which  I  think  might  taint 
the  proposition  as  a  whole,  "if  the  jurymen  were  satisfied 
from  the  improbabilities  of  the  case  or  otherwise  that  Mrs. 
Chrieman,  junior,  was  mistaken  in  believing  the  said  person 
seen  by  her  in  Melbourne  to  be  Robert  Nutt,  then  the  said 
Robert  Nutt  might  be  presumed  to  be  dead,  having  been 
absent  for  more  than  seven  years  without  being  heard  of." 
The  words  which  I  object  to  are  '*if  the  jury  were  satisfied 
from  the  improbabilities  of  the  case  or  otherwise^  That  is 
too  vagde.  Our  judgment  does  not  proceed  at  all  upon 
518]  this,  but  the  word  "otherwise"  ^introduced  into  the 
proposition  on  a  point  of  law  might,  I  respectfully  think, 
have  justified  the  Lord  Chief  Baron  in  refusing  upon  that 
ground  to  lay  down  the  proposition  so  expressed. 
My  noble  and  learned  friends  wlio  have  preceded  me  have 
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stated  what  is  the  position  in  which  this  case  will  be  left. 
I  cannot  say  that  it  is  one  which  involves  very  large  inter- 
ests ;  it  is  a  mere  question  of  the  payment  of  the  money 
upon  an  insurance  for  £500,  and  the  costs  may  be  more  im- 

Sortant  than  the  original  sum;  but  if  the  judgment  of  the 
[ouse  is  given  upon  the  principle  S$mper  presumitur  pro 
negante,  the  result  will  be  that  the  judgment  of  the  court 
below  will  stand.  Therefore,  while  I  say  I  differ  from  my 
noble  and  learned  friends  with  very  great  diffidence,  still  I 
feel  bound  to  express  my  opihion,  and  I  think  it  is  just  one 
of  those  cases  which  give  rise  to  a  difference  of  opinion. 
We  iind,  however,  that  a  difference  of  opinion  did  not  exist 
in  the  court  before  which  the  case  came,  that  is  to  say,  it 
did  not  exist  between  the  Lord  Chief  Baron  and  the  jury- 
men, for  they  had  no  difficulty  upon  the  matter ;  the  diffi- 
culty arose  in  the  intermediate  Court  of  Appeal,  among  the 
Lords  Justices,  and,  unfortunately,  it  continues  in  the 
present  court. 

The  question  was  put  thai  the  judgment  of  the 
court  helow  he  reversed. 

Their  Lordships  being  equally  divided^  the  ap- 
peal was  ordered  to  be  dismissed^  but  without 
costs. 

Lord^s  Journals^  16th  June,  1877. 

Solicitors  for  the  appellants :  Barnard  &  Co. 
Solicitors  for  the  respondent :  Edward  Doyle  cfe  Sons. 

See  1  Eng.  Rep.,  467  note  ;   13  Eng.  ure  after  search  to  discover  any  traces 

Rep.,  676  note ;  15  Eng.  R.,  648  note ;  of  a  man  who  if  living  could  not  easily 

O'Gara  «.  Eisenlord,   88  N.  Y.,  296,  have  gone  unnoticed,  and  who  was  in 

201>^304.  such  a  physical  and  mental  condition 

In  civil  cases  death,  like  any  other  as  to  excite  the  anxiety  of  his  friends, 

fact,  may  be  proved  by  circumstantial  cannot  be  said  to  afford  no  evidence 

evidence,  and  it  is  not  necessary  to  pro-  tending  to  prove  his  death,  or  to  au- 

dace  an  eye  witness  to  the  act.  thorl2e  an  instruction  to  the  jury  to  that 

Evidence  tending  to  show  that  one  effect :  John  Hancock,  etc.  v,  Moore, 

who  had  disappei^ed  had  been  for  a  84  Mich.,  41. 

considerable  time  laboring  iinder  a  se-  In  an  action  of  ejectment  by  parties 

vere  and  danferoas  disease  of  the  brain  claiming  through  the  heirs  of  one  who 

and  spiiio,  which  in  the  opinion  of  his  is  asserted  to  be  deceased,  oral  evidence 

physician  must  have  proved  fatal  in  a  indirectly  proving  death   is  admissi- 

short  time,   and  must  probably  have  ble,  consisting  of  those  circamstances 

rendered  him  insane,  with  evidence  of  from  which  the  death  of  the  person 

its  effect  on  his  feelings  and  conduct,  may  be  reasonably  inferred,  such  as 

indicating  that  his  mind  was  affected  long  absence  without  any  intelligence 

by  the  disease,  is  sufficient  to  warrant  from  him,  reputation  in  the  family, 

the  submission  of  the  question  of  his  and  their  conduct  thereupon,  and  other 

sanity,  in  a  case  where  it  was  material,  circumstances, 

to  thcf  jury  as  one  of  fact.  The  presumption  of  life,  with  respect 

A  sudden  disappearance  and  the  fail-  to  persons  of  whom  no  account  can  be 
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given,  ends  at  the  expiration  of  seven  of  kin  or  heirs-at-law  of  either  child  to 
years  from  the  time  thej  were  last  take,  the  sarvivorship  of  such  child 
known  to  be  living ;  and  when  it  is  most  be  proved :  Newell  v.  Nichols, 
sought  to  prove  death  within  that  pe-  12  Hun,  004 ;  Robinson  v,  Qallier,  2 
riod  hj  circumstantial  evidence,  there  Wood's  C.  C.  Bep.,  178. 
must  be  a  showing  of  diligent  inquiry  Where  the  testatrix  and  her  two 
at  the  last  place  of  residence,  and  among  grandchildren  were  lost  in  a  shipwreck, 
relatives,  and  any  others  who* probably  and  it  appearing  that  a  wave  bore  the 
would  have  heaid  of  the  person  if  liv-  testatrix  from  the  saloon  in  which  the 
ing,  and  also  at  any  known  place  of  children  were  with  her,  and  she  was 
fixed  foreign  residence  :  Bailey  v.  Bai-  not  seen  afterwards  alive,  the  grand- 
ley,  36  Mich.,  181-2.  children  being  seen  a  few  minutes  af- 

An  annuitant  66  years  of  age,  who  terwards,    when  the  saloon,  with  its 

had  been  accustomed  to  call  on  the  ex-  inmates,  was  carried  away :    Held,  that 

ecutor  regularly  and  frequently  for  his  while  from  such  facts  it  cannot  be  said 

money,  on  which  he  was  dependent  for  to  be  absolutely  certain  that  the  testatrix 

support,  left  his  at>ode  in  May,  without  died  first,  yet  under  the  case  of  Pell  v. 

indicating  an  intent  of  remaining  ab-  Ball  (1  Cheves'  S.  C.  Eq.,  99)  the  evi- 

sent,  and  was  never  afterwards  heard  dence  might  justify  such  a  conclusion, 

from.                                                      •  The  burthen  of  proving  a  survivor- 

During  the  same  month  he  had  called  ship  rests  upon  the  party  who  claims 

and  received  about  half  a  year's  in-  through  it:  8tinde  t?.  Ridgway,  55  How. 

come.     His  physician  testified  that  at  Pr.  Rep.,  301. 

the  time  when  he  disappeared  he  was  The  case  of  Hartshorn  t.  Wilkins 

suffering  from  incurable  disease,  under  (cited  18  Eng.  R.,  679  note)  is  reported 

which  he  could  not  have  survived  more  in  2  "  Oldright,"  Nova  Scotia,  276,  in- 

than  three  months.     Held,  that  these  stead  of  2  "Pugsley."     '*Pupley"is 

facts  were  sufficient  to  sustain  a  find-  a  New  Brunswick  and  not  a  Nova  Sco- 

ing  that  his  death  during  the  fall  of  tia  Report. 

the  same  year  might    be  presumed :  The  case  referred  to  in  2  Southern 

Matter  of  Ackerman,  2  Redfield's  Sur-  Law  Rev.,  594,  is  reported  as  Robinson 

rogate's  Rep.,  521.  v.  Gallier,  2  Wood's  C.  C.  Rep.,  178. 

The  father  and  two  children  sailed  in  The  by-laws  of  a  masonic  insurance 
the  Schiller  and  were  lost  in  its  wreck,  company  provided,  that  the  death  of  a 
there  being  no  evidence  of  any  survi-  member  was  to  be  made  known  to  the 
Yorship.  In  an  action  brought  for  a  company  by  the  afiSdavit  of  two  re- 
construction of  the  will  of  the  wife  of  spectable  witnesses,  the  genuineness  of 
the  father  and  mother  of  the  daughters  which  should  be  vouched  for  by  the 
and  the  determination  of  the  persons  secretary  of  the  lodge  nearest  the  place 
entitled  to  a  trust  estate  under  the  will :  of  the  decease,  in  which  affidavit  should 
Held,  that  there  was  no  presumption  be  stated  when,  how,  and  where  de- 
of  law  arising  from  age  or  sex  as  to  ceased  came  to  his  death,  etc.;  that 
the  survivorship  among  persons  whose  this  proof  should  be  laid  by  the  presi- 
death  is  occasioned  by  one  and  the  same  dent  before  the  board  of  directors  at 
cause,  nor  is  there  any  presumption  their  next  monthly  meeting,  and  upon 
that  they  all  died  at  the  same  time,  but  their  decision  each  member  of  de- 
the  burthen  of  proof  is  uix>n  the  one  ceased's  class  should  be  assessed  f  1. 
asserting  the  affirmative.  That,  under  M.  disappeared  in  November,  1869.  In 
the  will,  the  title  to  the  estate  vested  June,  1871,  the  board  of  directors  passed 
in  the  trustees  immediately  on  the  a  resolution  declaring  themselves  satis- 
death  of  the  testatrix  and  so  remained  ■  fied  of  his  death  and  ordering  an  assess- 
nntil  the  death  of  the  children  and  ment.  There  was  no  evidence  to  show 
husband,  and  that  no  title  or  legal  in-  that  the  regular  proof  of  death  was  ever 
terest  therein  vested  in  the  husband  or  presented  : 
children.  Held,  that  the  assessment  should  be 

That  as  the  leg^l  title  was  not  in  the  made  on  those  who  were  members  of 

•children,  they  h^  nothing,  if  they  per-  the  company  at  the  date  of  the  afore- 

ished  in  the  same  moment,  to  transmit,  said  resolution,  and   not  on  such  as 

and  that  in  order  to  authorize  the  next    were  members  at  the  time  of  the  disap- 
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pearance :  Miller  «.  Georgia  Masonic,  A  paper  which  is  admissible  in  evl- 

etc.,  57  Geo.,  321.  dence  for  one  parpose  does  not  become 

In  an  action  to  recover  on  a  policy  inadmissible  because  it  cannot  be  used 

of  insurance,  letters  of  administration  for  another.   0 

upon  the  estate  of  the  deceased  are  not  In  an  action  by  an  administrator  upon 

admissible  to  prove  his  death :  13  Eng.  a  life  insurance  policy,  the  letters  of 

Kep.,  678  note;  John  Hancock,  etc.,  v.  administration  are  admissible  in  evi- 

Moore,  34  Mich.,  41.  dence  to  show  the  plaintiff's  capacity, 

Qmtra,    Lancaster   «.   Washington,  and  they  cannot  be  excluded  on  the 

etc.,  62  MissouH,  121 ;  and  see  note  to  objection  that  they  are  no  evidence  of 

Carroll  «.  Carroll,  19  Am.  Rep.,  148,  death.     So  an  admission  that  proofs  of 

and  Milligan  v.  Bowman,  46  Iowa,  55.  death  had  been  famished  to  the  com- 

•ThoQgh  a  party  can  never  be  com-  pany  will  not  preclude  the  introduction 

palled,  against  his  will,  to  accept  his  ad-  of  the  documentary  evidence :    John 

versary's  admission  in  lieu  of  record  Hancock,  etc.,  v.  Moore,  34  Mich.,  41. 
evidence. 


[2  Appeal  Cases,  619.] 

H.L.  (Sc.),  March  6,  1877. 

[HOUSE  OF  LORDS.] 

*LocKYER  Appellant;   Ferryman  et  al.j  Re-  [519 

spondents  ('). 

Marriage — Suit  for  Declarator  dmnissed — Suit  renewed^-Hea  judicata. 

In  1842  a  suit  for  declarator  of  marriage  was  brought  against  a  lady,  but  after  trial 
was  dismissed  in  1846.  In  1876,  after  the  lady's  death,  a  second  suit  was  brought 
for  declarator  of  the  same  marriage,  and  for  reduction  of  the  former  decree.  In 
1876  the  second  suit  was  held  to  have  been  barred  by  the  plea  of  ra  Judicata,  and 
this  decision,  on  appeal,  was  affirmed  by  the  House  of  Lords. 

Per  Turn  Lord  Chancellor  (^) :  The  appellant  has  not  alleged  any  new  matter 
whatever  coming  to  his  knowlet^e  which  should  entitle  him  to  get  rid  of  the  former 
proceedings. 

Per  Lord  Hathkrley  :  I  do  not  apprehend  that  we  need  go  further  than  to  say 
that  this  gentleman — who  had  the  opportunity  of  having  his  case  fairly  heard  thirty 
years  ago — cannot  now,  after  the  death  of  the  person  principally  concerned,  be  in  a 
position  to  ask  that  the  principle  of  res  judicata  shall  not  be  pressed  to  its  fullest  and 
furthest  results. 

Fer  Lord  Skldorxk  :  When  there  is  res  jtuUeata  the  original  cause  of  action  is 
gone ;  and  it  would  be  destructive  of  all  certainty  in  the  administration  of  law,  in 
the  status  of  families,  and  in.  the  enjoyment  of  rights,  if  it  were  not  held  incumbent 
on  any  one  attempting  to  get  rid  of  a  solemn  judgment  to  show  that  he  comes  for- 
ward to  do  so  with  reasonable  promptitude  and  diligence. 

Per  Lord  Blackburn  :  The  object  of  the  rule  of  res  judicata  is  always  put  upon 
two  grounds;  the  one,  public  policy,  that  there  should  be  an  end  of  litigation ;  the 
other,  the  hardship  on  the  Individual  that  he  should  be  vexed  twice  for  the  same 
cause.  It  seems  to  me  that  nothing  is  here  alleged  that  would  have  been  ground  for 
a  new  trial  before,  and  d  mutto  fortiori  there  is  nothing  alleged  that  would  be  ground 
for  a  new  trial  after,  judgment  pronounced  thirty  years  ago. 

Per  Lord  Gordon  :  It  would  be  lamentable  for  the  law  of  Scotland,  especially 
with  reference  to  the  marriage  law,  if  it  were  competent  for  parties  to  come  for- 
ward again  after  a  lapse  of  thirty  years  and  ask  for  a  new  triu  with  reference  to 
matters  which  must  have  been  within  their  ow%  knowledge  when  the  cause  was 
originally  tried. 

(»)  Affirming  8  Dunlop,   682,    Scotch        («)  Lord  Cairns. 
Cases,  4th  series,  vol.  8,  p.  882. 

20  Eng.  Rep.  12 
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On  the  5th  of  April,  1842,  Mr.  Lockyer  brought  an  action 
asking  from  the  Court  of  Session  a  declarator  to  the  effect 
tliat  he  and  Miss  |Ianet  Sinclair  of  Freswick,  in  Caithness, 
520]  had  intermarried,  *and  stood  towards  each  other  in 
the  relation  of  husband  and  wife  by  contract  per  xerba  de 
prcBsenti^  and  also  by  promise  svbseqv^nte  copula.  The 
summons  averred  the  contract,  but  was  somewhat  obscure 
as  to  the  promise  cum  copula^  which,  however,*  was  subse- 
quently and  positively  asserted  in  the  condescendence. 

Miss  Sinclair  met  Mr.  Lockyer' s  allegations  by  an  absp- 
lute  denial  of  the  marriage ;  and  although  it  appeared  that 
a  considerable  intimacy  had  subsisted  between  the  parties, 
and  that  written,  or  verbal,  declarations  had  been  inter- 
changed by  them,  evidencing  an  ultimate  nuptial  intention^ 
there  was  no  proof  of  any  present  agreement  to  constitute 
an  actual  and  valid  marriage ;  Miss  Sinclair  declaring  to 
Mr.  Lockyer  her  aversion  to  private  irregular  marriages, 
and  her  resolution  to  marry  only  by  public  and  formal  cele- 
bration. Of  the  alleged  promise  cum  copuld  no  proof  was 
tendered.     The  Court  of  Session  on  the  3d  of  March,  1846, 

E renounced  judgment  in  favor  of  Miss  Sinclair,  assoilzieing 
er  from  the  wliole  conclusions  of  the  summons  with  ex- 
penses ('). 

Against  this  decision  Mr.  Lockyer,  on  the  15th  of  Febru- 
ary, 1849,  presented  an  appeal  to  the  House  of  Lords,  and 
Miss  Siniclair  put  in  her  answer  thereto  on  the  26th  of 
March,  1849.  fiut  neither  party  moving  further  in  the  case, 
the  appeal,  on  the  11th  of  February,  1850,  under  a  stand- 
ing order  of  the  House,  stood  dismissed,  for  want  of  prose- 
cution. 

Twentv  years  afterwards,  in  June,  1870,  Miss  Sinclair  de- 
parted tnis  life,  having  appointed  Mr.  Ferryman  and  the 
other  respondents  to  be  her  trustees. 

On  the  9th  of  August,  1875,  the  present  action  was  com- 
menced by  Mr.  Lockyer  against  Miss  Sinclair's  trustees, 
renewing  his  application  for  a  declarator  of  his  marriage 
with  her,  praying  a  reduction  of  the  prior  interlocutors 
against  him,  and  also  of  her  trust  deeds,  with  a  decerniture 
to  make  over  to  him  the  whole  of  her  means  and  estate. 

The  trustees  appeared  as  defenders,  insisting  that  the 
second  action  was  barred  exceptione  ret  Judicatce,  and  also 
by  delay  and  acquiescence. 

The  Lord  Ordinary  (Lord  Craighill),  on  the  15th  of  Feb- 
ruary, 1875,  assoilzied  ttie  defenders  from  the  whole  conclu- 
521 J    sion  of  the  ^summons  with  expenses;  and  upon  a 

(')  8  Dunlop,  682. 
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reclaiming  note  the  Second  Division  of  the  Court  of  Session, 
on  the  28th  of  June,  1876,  adhered  to  the  Lord  Ordinary's 
interlocutor  with  additional  expenses  (*)  whereupon  Mr. 
Lockyer  appealed  to  the  House  of  Lords,  having  for  his 
counsel  Mr.  Campbell  Smith  of  the  Scotch  bar  and  Mr. 
MacAlpine;  who  contended  that  the  apx)ellant  was  entitled 
to  a  declarator  of  marriage  on  the  ground  of  matrimonial 
consent,  but  chiefly -on  the  ground  of  promise  followed  by 
consummation ;  urging  that  the  decrees  in  the  former  action 
had  been  obtained  through  fraud  and  by  false  evidence  ; 
adding  that  new  evidence  had  at  last  become  available,  and 
would  establish  the  appellant's  case  on  media  concludendi 
different  from  the  grounds  relied  upon  in  the  former  litiga- 
tion. And  they  further  insisted  that  no  lapse  of  time  could 
establish  res  judicaia  when  obtained  by  fraud  and  false 
evidence.  They  cited  the  following  authorities:  Shed- 
den  V.  Patrick  (•) ;  McPherson  v.  lytler  (') ;  Duchess  of 
KinqsUyrCs  Case\^^\  Oow  v.  StacJcpool  {^)  \  and  Bandon  v. 
Bocher  (•)  ('). 

The  Lord  Advocate  and  Mr.  Soulhgaie^  Q.C.,  the  respon- 
dents' counsel,  were  not  called  upon  to  address  the  House ; 
their  Lordships  delivering  the  following  opinions : — 

The  Lord  Chancellor  (") :  My  Lords,  upwards  of  thirty 
years  ago  proceedings  were  commenced  to  pronounce  in  an 
action  of  oeclarator  that  a  certain  marriage  had  taken  place 
between  the  present  appellant  and  a  lady  now  dead.     Those 

Proceedings  went  through  various  stages,  and  resulted  in  a 
ecree  (*)  against  the  appellant,  in  substance  Meter-  [522 
mining  that  the  marnage  upon  which  he  founded  his  case 
had  not  taken  place. 

The  appellant  did  not  assert  a  regular,  but  an  irregular 
marriage.  In  the  summons  certain  written  documents  were 
alleged  to  have  passed  between  the  appellant  and  the  lady 
in  question,  and  to  have  established  a  contract  of  marriage ; 
and  then  the  summons  averred, 

That  the  said  acknowledgements  were  interchanged  with  the  solemn  and  seri- 
ous intention  of  constituting  marriage,  and  marriage  was  thereby  fully  consti- 
tuted between  the  parties  ;  that  the  parties,  when  they  thus  made  their  mutual 

(*)  4th  Series,  vol.  iii,  p.  882.  jttdieatam.    The  judges,   however,   held 

(*)  1  Macq.  (House  of  Lords  Cases),  635.  that  in  Scotland  no  such  doctrine  has 

(*)  1  Dunlop,  718.  been  admitted  since  the    Reformation; 

('*)  20  How.  St  Tr.  and  at  the  bar  of  the  House  the  canonical 

(')  1  Dow,,  18.  precept,  which  would   have   barred   the 

(*)  3  CI.  d  F.,  610.  plea  of  res  judicata^  was  not  pressed  ou 

(^)  In  the  court  below  the  appellant  the  attention  of  their  Lordships. 

cited  the  doctrine  of   the  Canon  Law  (^)  Lord  Cairns. 

which  affirmed  that  »ententia  lata  contra  {*)  Dated  8d  March,  1846. 

matrimanium    utmquam    trantU    in    rem 
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declarations  of  tb«  said  marriage,  kissed  the  Bible  in  testimony  of  their  under- 
standing of  the  seriousness  of  the  declaration  and  their  mutual  resolution  to 
adhere  to  it ;  that  the  marriage  was  thus  duly  completed,  and  the  parties  after- 
wards considered  themselves  as  married  and  conducted  themselves  towards 
each  other  as  husband  and  wife  ;  they  did  not  wish  to  make  the  contract  publiQ 
till  the  consent  and  approbation  of  certain  parties  was  obtaine<l ;  that  the  par- 
ties were  much  together,  and  when  absent  kept  up  a  constant  and  affectionate 
correspondence,  the  whole  of  which  was  written  in  a  style  and  manner  that 
could  not  have  been  written  by  a  lady  to  a  gentleman  in  any  other  character 
than  that  of  an  affectionate  wife  to  an  affectionate  husband,  or  an  affectionate 
husband  to  an  affectionate  wife  ;  that  the  affectionate  intercourse  subsisted  be- 
tween the  said  parties  till  a  comparatively  recent  period  ;  that  notwithstanding 
what  is  above  set  forth,  the  defender  (^),  owing  to  the  arts  and  importunities 
of  her  friends,  has'  recently  become  estranged  from  the  pursuer,  and  casting  off 
the  fear  of  Qod,  and  fore^etting  her  solemn  vows  and  matrimonial  engagements, 
does  now  most  wrongfully  and  unjustly  refuse  to  adhere  to  the  pursuer  as  her 
husband. 

Now,  your  Lordships  are  well  aware  that  irregular  mar- 
riages in  Scotland  may  be  established  either  as  marriages 
per  verba  de  prcesentU  or  as  marriages  by  promise  subse- 
quente  copula.  The  allegations  whicli  I  have  quoted  went 
clearly  and  distinctly  to  a  marriage  per  verba  ae  prcesenti; 
but  the  summons  also  averred  a  promise  of  marriage  between 
the  parties ;  and  it  contained  further  averments,  which  in 
some  respects  were  ambiguous  and  might  be  considered  as 
merely  confined  to  a  contract  per  verba  de  prcesenti  or  as 
going  beyond  it.  * 

The  summons  was  met  in  the  first  instance  by  a  defence  on 
the  part  of  the  lady,  in  which,  adverting  to  those  allegations 
in  the  summons  which  I  have  read,  she  said : 

It  is  denied  that  the  marriage  was  thus  duly  completed,  and  that  the  parties 
afterwards  considered  themselves  as  married,  and  conducted  themselves  towards 
623]  *each  other  as  husband  and  wife.  What  the  specific  acts  may  be  to 
which  the  pursuer  means  to  refer  as  supporting  these  averments,  the  defender 
is  at  present  at  a  loss  to  conceive,  and  she  can  therefore  only  meet  them 
with  a  denial  as  general  as  the  assertions  themselves,  which  are  altogether 
Unfounded. 

That  is  to  say,  the  lady  replied  to  this  summons  by  saying, 
*'You  allege  that  we  conducted  ourselves  towards  eacli 
other  as  husband  and  wife;  that  is  a  general  allegation 
which  may  comprehend  in  it  every  kind  of  conduct  which 
can  take  place  between  husband  and  wife.  I  desire  to  know 
what  are  the  particulars  to  which  you  refer ;  at  present  1 
can  only  deny  generally  what  you  allege  generallv;  and  in 
that  form  I  do  deny  what  you  allege."  Being  tnus  chal- 
lenged, a  revised  condescendence  was  submitted  on  the  part 
of  the  appellant,  in  which  he  addressed  himself  to  this  par- 
ticular matter ;  and  having  again  alleged  the  promise  of  mar- 
riage, he  averred  further  in  the  most  positive  and  distinct 
way  that  the  marriage  was  duly  consummated  by  sexual 

(I)  Miss  Sinclair. 
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intercourse ;  and  he  stated  particularly  the  dates  and  times 
when  this  intercourse,  as  he  alleged,  took  place.  To  that 
revised  condescendence  there  was  a  pleading  on  the  part  of 
the  lady,  both  by  way  of  answer  to  the  different  allegations 
in  the  revised  condescendence,  and  by  way  of  statement  of 
facts  on  her  own  part,  in  which  she,  in  the  most  positive 
and  distinct  manner,  denied  every  one  of  the  allegations 
witli  regard  to  sexual  intercourse.  ^ 

My  Ix)rds,  in  that  state  of  things,  there  having  been  a  sum- 
mons, which,  although  ambiguous,  was  in  my  opinion  large 
enough  to  have  covered  and  included  in  it  the  allegation  of 
cohabitation  and  consummation  of  marriage,  and  the  appel- 
lant being  challenged  to  condescend  more  precisely  upon 
the  particulars  of  his  general  allegation,  the  consummation 
of  the  marriage  having  been  denied,  I  think  it  cannot  admit 
of  doubt  that  if  the  appellant  had  been  able  to  do  it,  he 
would  have  entered  upon  proof  to  establish  the  cohabitation 
which  he  thus  alleged.  My  Lords,  he  did  not  do  so ;  he 
adduced  no  proof  whatever  upon  the  subject.  Evidence 
was  led,  perhaps  unnecessarily,  on  the  part  of  the  defender, 
but  upon  the  part  of  the  appellant  no  evidence  whatever 
was  produced :  and,  feeling  the  weakness  of  this  part  of  his 
case,  he  by  his  counsel  at  the  bar  did  not  insist  upon  it. 

The  Court  of  Session  upon  the  other  part  of  the  case,  that 
is  to  *say,  upon  the  allegation  of  a  marriage  per  [524 
verba  de  prcesentiy  held  that  that  which  passed  between  the 
parties  had  not  passed  with  any  serious  intention  of  creat- 
ing the  relation  of  husband  and  wife.  With  the  correctness 
of  that  decision  your  Lordships  are  not  at  present  concerned  ; 
but  that  was  the  decision  both  of  the  Lord  Ordinary  and 
of  the  Court  of  Session.  An  appeal  was  presented  against 
it  to  this  House,  but  was  dismissed;  it  not  having  been 
brought  on  for  argument  in  the  proper  time. 

That  being  the  state  of  matters  upwards  of  thirty  years 
ago,  the  present  action  was  raised^  in  1875  for  the  purpose 
of  reducing  the  decrees  in  the  former  action.  The  appellant 
now  contends  in  the  first  place  that  although  there  was  in 
the  former  action  an  allegation  of  marriage,  still  no  proof 
having  been  adduced  upon  the  allegation  ot  consummation, 
and  it  not  being,  as  was  alleged  at  the  bar,  distinctly  averred 
in  the  summons  that  a  marriage  was  completed  by  con- 
summation following  upon  a  promise — the  plea  of  res  judi- 
cata is  not  a  valid  plea  to  be  set  up  to  prevent  the  attempt 
now  to  assert  a  marriage  by  promise  svbsequente  copula. 
And  then  it  is  said  furUier  that  matters  have  now  come  to 
the  knowledge  of  the  appellant  which  ought  to  entitle  him 
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to  reduce  the  former  proceedings,  and  to  get  rid  of  the  effect 
of  the  plea  of  res  juaicata. 

My  tiords,  it  appears  to  me  that  in  the  former  proceed- 
ings, the  sammons  being  such  as  I  have  mentioned,  and  the 
condescendence  following  upon  that  summons  being  of  the 
kind  it  was ;  if  the  present  appellant  had  had  it  in  his  power 
to  adduce  evidence  of  the  consummation  of  the  marriage 
following  upon  a  promise  he  would  have  been  well  entitled 
to  do  so ;  and  if  having  adduced  that  evidence  the  court  had 
been  of  opinion  that  he  had  proved  his  case,  and  had  there- 
upon made  a  declarator  establishing  the  marriage,  that 
would  have  been  an  establishment  of  the  marriage  which 
would  have  been  binding  upon  both  parties,  and  which 
could  not  afterwards  have  been  disturbed  by  reason  of  any 
insuflBciency  in  the  pleading.  It  might  well  be  that  if  in 
the  course  of  the  proceedings  any  want  of  preciseness  in  the 
averments  had  been  noticed,  steps  might  have  been  taken  to 
cure  or  supplement  them  ;  but  I  cannot  think  that  there 
was  any  such  insufficiency  in  the  summons,  followed  as  it 
525]  was  by  the  condescendence  in  the  shape  *in  which 
we  find  it,  as  should  entitle  the  appellant  afterwards  to  say 
that  he  had  not  the  power  of  i-aising  the  whole  of  the  case 
in  regard  to  this  marriage,  if  he  had  had  evidence  to  prove  it. 

My  Lords,  I  doubt  very  much  whether  it  is  at  all  necessary 
in  the  present  case  to  lay  down  any  abstract  rule  as  to  the 
extent  to  which  a  sentence  in  a  declarator  of  marriage  is 
binding  as  against  any  subsequent  attempt  that  may  be 
made  to  establish  the  marriage  upon  any  new  or  different 
footing.  I  think  it  is  auite  sufficient  in  the  present  case  to 
say  that  no  man  who  shows  that  at  the  time  of  his  first  pro- 
ceedings he  had  the  whole  facts  within  his  knowledge,  and 
who  had  the  power  to  raise  them — who  puts  upon  his  record 
statements  wnich  prove  that  he  had  the  whole  of  this  knowl- 
edge in  his  possession — can  be  heard,  because  he  does  not 
attempt  to  prove  one  part  of  the  case,  to  say  after  the  lapse 
of  thirty  years  that  he  is' entitled  to  commence  a  new  litiga- 
tion, to  raise  again  a  portion  of  the  case  which,  if  it  had  any 
foundation,  was  perfectly  well  known  to  him  at  the  time  of 
his  first  proceedings. 

But  now  I  turn  to  a  consideration  of  what  are  the  new 
facts  which  the  appellant  says  have  come  to  his  knowledge 
since  the  former  action,  and  upon  which  he  now  claims  to 
reopen  this  litigation.  The  averments,  the  relevancy  of 
which  is  now  in  question,  are  extremely  vague  throughout 
the  whole  course  of  them  ;  but  as  I  understand  them  they 
amount  simply  to  statements  in  which  referring  to  witness 
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after  witness  who  was  examined  on  the  former  occasion,  not 
by  the  appellant  himself  (for  he  led  no  evidence),  but  on  the 
part  of  the  lady,  he  asserts  now  as  to  all  those  witnesses 
that  what  they  stated  was  contrary  to  the  truth  ;  and  then 
further  with  regard  to  the  greater  portion  of  them  that  they 
committed,  perjury  either  with  the  connivance  or  at  the 
instance  of  the  lady ;  that  is  to  say  that  she  was  guilty 
of  subornation  of  perjury ;  and  upon  those  conjoint  allega- 
tions of  perjury  on  the  part  of  the  .witnesses  and  of  subor- 
nation '  on  the  part  of  tne  lady  he  seeks  to  have  the  case 
retried. 

Now,  my  Lords,  I  must  say  that  I  think  the  observations 
of  Lord  Giflford  in  the  Court  of  Session  are  perfectly  well 
founded  (*),  that  in  every  case  where  witnesses  are  called 
before  a  tribunal  which  is  to  judge  of  the  facts  spoken  to  by 
those  witnesses,  it  is  *for  that  tribunal  to  say  whether  [526 
it  believes  or  disbelieves  them ;  if  it  believes  them  it  is  not 
for  the  defeated  party  afterwards  to  say,  I  assert  that  those 
witnesses  spoke  what  was  not  true,  and  upon  my  allegation 
that  they  spoke  what  was  not  true  I  ask,  as  a  matter  of  right, 
that  there  should  be  a  new  trial  before  another  tribunal  so 
that  I  may  take  my  chance  of  what  that  other  tribunal  may 
determine  on  the  facts  which  may  be  deposed  to.  My  Lords, 
there  would  be  no  end  to  litigation  if  tliat  were  held  to  be  a 
sufficient  and  a  relevant  ground  on  which  to  ask  for  the 
reduction  of  a  former  decree. 

But,  my  Lords,  those  witnesses  gave  their  evidence. thirty 
years  ago,  and  spoke  to  facts  as  to  the. truth  or  falsehood 
of  which  the  present  appellant  was  a  perfectly  competent 
judge  ;  for  they  were  facts  which  in  one  way  or  other  were 
perfectly  within  his  knowledge.  He  had  the  full  means  of 
judging  as  to  whether  the  allegations  of  the  witnesses  were 
true  or  untrue — he  admits  that  he  had  that  full  opportunity 
of  judging.  He  does  not  say  he  thought  their  statements 
were  true  then,  and  he  has  discovered  them  to  be  untrue 
now;  but  his  case  is  that  he  knew  at  the  time  that  the 
witnesses  were  saying  what  was  untrue,  and  that  that  has 
been  his  opinion  from  that  dav  to  the  present  time.  But 
what  has  he  been  doing  these  thirty  years  if  those  witnesses 
spoke  what  was  untrue?  Has  he  taken  any  means  for 
bringing  the  criminal  law  of  the  country  to  bear  upon  them, 
and  to  have  it  decided  whether  those  witnesses  were  or  were 
not  chargeable  with  that  perjury  of  which  he  says  they 
were  guilty  ?  He  has  taken  no  step  whatever.  Liet  it  be 
granted  that  he  could  not  in  Scotland,  as  perhaps  he  could 

(*)  4th  Series,  voL  ili,  p.  906. 
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in  this  country,  have  moved  to  bring  the  criminal  law  to 
bear  upon  them,  lias  he  applied  to  the  proper  officer,  the 
public  prosecutor  in  Scotland,  to  have  these  persons  sub- 
jected to  the  penalties  of  the  criminal  law?  He  has  done 
nothing  of  the  kind,  he  has  rested  for  thirty  years,  and  lie 
now  makes  allegations  as  to  the  perjury  of  these  witnesses 
which  he  was  just  as  competent  to  have  made  immediately 
the  former  trial  terminated.  He  throws  in  the  additional 
allegation  of  subornation  of  perjury  on  the  part  of  Miss 
Sinclair — he  says  that  that  lady  was  either  privy  to  this 
perjury,  or  was  herself  one  of  the  persons  moving  to  have  it 
committed,  but  he  says  that  after  the  lapse  of  thirty  years, 
when  this  lady  is  in  her  grave ;  and  I  think  your  Lordships 
527]  will  not  consider  tnat  the  vague  and  hardly  *intelligi- 
ble  allegation  which  is  contained  in  the  condescendence,  to 
the  effect  that  the  lady  moved  towards  having  perjury  com- 
mitted, can  be  sufficient  to  place  the  case  higher  than  if  it 
stood  simply  upon  the  allegation  of  perjury  committed  by 
the  witnesses. 

My  Lords,  I  therefore  submit  to  your  Lordships  that  the 
present  proceedings  instituted  by  the  appellant  are  met, 
and  rightly  met,  by  the  plea  of  res  judicata.  He  has  not 
alleged  any  new  matter  whatever  coming  to  his  knowledge 
which  should  entitle  him  to  get  rid  of  those  former  proceed- 
ings. And  there  are  no  facts  here  alleged  as  having  come  to 
his  knowledge  which  could  be  held  relevant  in  a  proceeding 
to  reduce  the  former  adjudication. 

My  Lords,  I  therefore,  agreeing  entirely  with  the  Lord 
Ordinary  and  the  judges  of  the  Second  Division  of  the  Court 
of  Session,  think  that  the  case  of  the  appellant  has  entirely 
failed,  and  I  move  your  Lordships  that  the  present  appeal 
be  dismissed  with  costs. 

LoKD  Hatherley  :  Notwithstanding  the  able  argument 
which  we  have  heard,  I  think  it  is  impossible  for  your  Lord- 
ships to  have  the  least  doubt  that  the  court  below  have  come 
to  a  correct  conclusion.  You  have  now  an  application  made 
after  thirty  years'  interval,  to  have  the  decision  of  the  Court 
of  Session  -reduced,  on  the  ground  that  it  was  obtained  in 
the  first  place  by  perjury  committed  by  the  witnesses,  and 
in  the  second  place  by  subornation  of  perjuror  on  the  part 
of  this  ladv  wno  has  now  been  for  some  time  m  her  grave. 

My  Lords,  the  safety  of  mankind,  and  all  that  is  dear  to 
mankind,  may  be  put  in  jeopardy  if  after  such  a  long  inter- 
val it  be  permitted  for  any  pursuer  to  come,  without  alleging 
any  reasonable  ground  whatever,  and  ask  to  deal  with  a 
res  judicata  upon  a  fair  hearing  to  which  he  was  a  party, 
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and  at  which  hearing  he  might,  had  he  been  so  minded, 
have  done  all  that  he  now  says  he  is  able  to  achieve. 

I  do  not  apprehend  that  we  need  go  f nrther  than  to  say 
that  this  gentleman,  who  had  the  opportunity  of  having  the 
case  fairlv  heard,  cannot  now,  after  tne  death  of  the  person 
principally  concerned,  be  in  a  position  to  ask  at  your  Lord- 
bhips'  hands  that  the  principle  of  res  jvdicata  should  not 
be  pressed  to  its  fullest  and  furthest  results.  Therefore, 
my  Lords,  I  am  of  opinion  that  the  appeal  should  be  dis- 
missed with  costs, 

*LoRD  Selbokne:  My  Lords,  I  agree  with  my  [528 
noble  and  learned  friends  who  have  addressed  your  Lord- 
ships ;  and  I  have  but  a  few  words  to  add  upon  the  second 
branch  of  the  case. 

This  is  not  an  action  to  which  the  law  of  prescription  ap- 
plies. When  ther^  is  res  judicata^  the  original  cause  of 
action  is  gone,  and  can  only  be  restored  by  getting  rid  of 
the  res  judicata.  There  is  no  law  in  Scotland  (nor,  1  should 
hope, 'of  any  other  country)  which  gives  forty  years  or  any 
other  specified  period  for  this  purpose;  and  it  would  b!e 
most  unreasonable  and  destructive  of  all  certainty  in  the 
administration  of  the  law,  in  the  status  of  families,  and  in 
the  enjoyment  of  rights  of  any  description,  if  it  were  not 
held  incumbent  on  any  one  attempting  to  get  rid  of  a  sol- 
emn judgment  of  a  competent  court  on  such  grounds  as  are 
here  alleged,  to  show  that  he  comes  forward  to  do  so  with 
reasonable  promptitude  and  diligence,  instead  of  deliber- 
ately allowing  such  a  time  to  elapse  as  must  make  it  unjust 
to  reopen  the  question,  because  any  satisfactory  investiga- 
tion 01  it  would  be  now  impossible.  In  every  such  case  the 
nature  of  the  allegations,  the  presence  or  absence  of  such  a 
specification  of  particulars  as  may  enable  a  court  to  judge 
of  their  value,  the  time  at  which,  and  the  circumstances 
under  which  they  are  brought  forward,  are,  and  necessarily 
must  be,  material  upon  the  question  of  relevancy.  Here,  as 
to  the  greater  part  of  the  allegations,  no  excuse  whatever  is 
offered  for  the  delay  in  bringing  them  forward — others  are 
discredited  by  the  appellant's  own  statement,  that  the  per- 
sons on  whose  assertions  he  relies  were  not  willing  to  speak 
what  they  now  allege  to  be  truth  while  those  were  living 
who  could  contradict  them ;  and  the  rest  are  too  vague  and 
indefinite  to  be  accepted  as  constituting  grounds  prima  facie 
sufficient,  at  this  distance  of  time,  to  set  aside  the  judgment 
of  1846. 

Lord  Blackburn:  My  Lords,  I  entirely  agree  in  the 
•opinions  expressed  by  the  noble  and  learned  Lords  who  have 
20  Eng,  Rep.  13 
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preceded  me.  When  a  competent  tribunal^  having  had  a  case 
before  them,  have  given  a  final  judgment,  it  is  res  jvdicaia. 
I  do  not  mean  to  express  any  opinion  as  to  what  would  be 
a  sufficient  ground  to  reopen  the  case.  It  is  enough  for  the 
purposes  of  the  present  case,  and  I  may  safely  say  thus 
529]  *much,  that  it  must  at  least  be  as  strong  as  tliat  on 
which  a  new  trial  would  be  granted.  After  the  verdict  of  a 
jury  or  the  finding  of  a  judge  there  may  be  an  application 
for  a  new  trial  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  or  that  the  parties  were  taken  by 
surprise,  or  that  there  was  false  evidence  given ;  but  I  ap- 
prehend that  it  never  is  enough  simply  that  the  party  against 
whom  judgment  has  been  given  should  say  he  is  dissatisfied 
with  the  verdict,  and  that  the  witnesses  have  stated  that 
which  is  false.  I  do  not  think  that  would  be  held  to  be  suffi- 
cient even  in  moving  for  a  new  trial  at  the  proper  time  to  do 
it.  It  is  necessary  that  enough  should  be  shown  to  make  the 
tribunal  which  is  to  consider  whether  there  should  be  a  new 
trial  think  that  the  trial  was  unsatisfactory.  In  the  present 
case  I  think  that  if  every  averment  now  upon  the  record  had 
been  made  by  the  pursuer  on  an  application  for  a  new  trial 
at  the  time  of  the  reclaiming  note  m  1846,  the  proper  judg- 
ment of  the  court  on  the  application  then  brought  before 
them  would  be :  ''This  is  not  a  case  in  which  we  need  call 
upon  the  other  side  for  an  answer." 

It  is  most  pointedly  and  indignantly  denied  that  there 
was  any  sexual  intercourse  at  all.  I  find  the  ladypersisting 
in  her  denial — that  is  all  the  surprise  he  gets.  He  did  not 
bring  forward  any  evidence,  and  he  could  not  have  asked 
for  a  new  trial.  Every  other  averment  is  of  the  vaguest  and 
loosest  description.  He  says  the 'witnesses  were  kept  back 
by  terror.  Those  are  not  mattera  which,  if  they  had  hap- 
pened, would  be  for  a  moment  listened  to. 

That  being  so,  if  nothing  is  put  forward  which  would  be 
a  ground  for  a  new  trial,  or  even  for  granting  what  in  Eng- 
land is  called  a  rule  nisi  to  show  cause  why  there  should 
not  be  a  new  trial — I  suppose  in  Scotland  there  is  something 
similar  to  it — nothing  that  would  require  the  court  to  call 
on  the  other  side  for  an  answer,  can  it  be  said  that  now, 
after  a  lapse  of  thirty  years,  a  party  in  the  position  of  this 
appellant  is  entitled  to  demand  further  proof? 

I  think  Mr.  Smith  put  it  very  well  at  your  Lordships'  bar  in 
this  way,  "I  do  not  say  that  what  I  put  forward  proves  that 
I  am  entitled  to  set  aside  the  judgment ;  but  what  I  say  is 
530]  enough  to  *give  me  the  right  to  go  to  proof  ana  to 
go  to  trial."     That  was  the  argument  used,  but  \  cannot* 
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agree  that  after  res  judicata^,  after  judgment  has  been  ob- 
tained, it  is  enough  to  aver  that  the  thing  was  wrong.  The 
object  of  the  rule  of  res  jvdicata  is  always  put  upon  two 
grounds — the  one  public  policy,  that  it  is  the  interest  of  the 
state  that  there  should  be  an  end  of  litigation,  and  the  other, 
the  hardship  on  the  individual,  that  he  should  be  vexed 
twice  for  the  same  cause.  It  seems  to  me  that  nothing  is 
here  alleged  that  would  have  been  ground  for  a  new  trial 
before  judgment  was  pronounced ;  and  d  multo  fortiori 
there  is  notning  alleged  that  would  be  ground  for  a  new  trial 
after  judgment  pronounced  thirty  years  ago. 

Lord  Gordon  :  My  Lords,  I  agree  that  the  principle  of 
res  judicata  applies  to  the  present  proceedings ;  and  I  also 
think  that  the  noble  and  learned  Lord  who  last  addressed 
the  House  has  shown  the  impropriety  of  acceding  to  any 
such  application  as  is  made  for  a  new  trial  in  this  case,  whicii 
was  decided  thirty  years  ago. 

It  would  be  lamentable  for  the  law  of  Scotland,  and  es- 
pecially with  reference  to  the  marriage  law,  if  it  were  com- 
petent for  parties  to  come  forward  a^ain  after  a  lapse  of 
thirty  years  and  ask  for  a  new  trial  with  reference  to  mat- 
ters which  must  have  been  within  their  own  knowledge  when 
the  case  was  originally  tried. 

I  can  only  say  that  1  am  sure  your  Lordships  have  derived 
all  the  assistance  which  counsel  could  possibly  give  you  from 
the  appellant's  counsel,  Mr.  Smith,  who  has  brought  the  case 
fairly  and  fully  before  your  Lordships  ;  and  I  think  every 
justice  has  been  done,  and  that  the  full  consideration  which 
this  case  has  received  from  your  Lordships  as  well  as  from 
the  court  below  ought  to  satisfy  him  that  he  has  no  case. 

Interlocutors  appfidled  from  affirmed}  and  ap- 
peal dismissed  with  costs. 

Agent  for  the  appellants :  Ji.  M.  Oloag. 

Agent  for  the  respondents :  Andrew  Beveridge,    . 


[2  Appeal  Cases,  581.] 

H.L.  (Sc),  March  22,  1877. 

[HOUSE  OF  LOHDS.] 

♦McKiNNON,  Appellant ;  Armstrong  Brothers  &    [531 

Co.,  Respondents  (*). 

Per  Lord  Blacebubn  :  The  law  of  Scotland  on  the  subject  of  compensation  and 
retention  in  bankruptcy  is,  in  effect,  very  nearly,  if  not  precisely,  the  saoiQ  fis  the 
law  of  England  with  respect  to  mutual  credit. 

(*)  Ajffirming  Scotch  Cases,  4th  Series,  vol.  1,  p.  899, 
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Per  Lord  Blackbukn  :  I  think  the  law  is  tersely  and  accorately  expressed  by 
liOrd  Ormidale  in  the  court  below.  He  says :  **  I  can  neither  find  authority,  nor  see 
any  good  reason  for  holding,  that  the  circumstance  of  a  party  having  a  collateral 
security  for  his  debt  is  destructive  of  his  right  of  compensation  or  set-off— supposing 
it  to  be  otherwise  well  founded."  . 

Per  Lord  Blackburn  :  It  has  for  many  years  been  decided,  both  in  England  and 
in  Scotland,  that  if  the  indorser  of  a  bill  became  a  party  to  the  bill  before  the  bank- 
ruptcy, he  may  set  it  off  on  becoming  holder  afterwards. 

The  appellant,  as  trustee  on  the  sequestrated  bankrupt 
estate  of  Hannay  &  Sons,  iron  masters  m  Glasgow,  brought 
the  present  action  against  the  respondents,  iron  brokers  in 
Glasgow,  for  payment  of  £9,000,  the  purchase-money  of 
iron  sold  and  delivered  by  the  bankrupts  to  the  responaents 
in  1874. 

The  defence  was  that  the  amount  sued  for  was  more  than 
satisfied  by  a  counter  claim  of  £13,000  due  from  the  bank- 
rupts under  seven  bills,  of  which  the  respondents  were  the 
onerous  indorsees  and  holders. 

On  the  other  hand,  the  appellant  asserted  that  the  respon- 
dents were  not  the  holders  of  the  bills  at  the  date  of  the 
seauestration ;  and  that  they  moreover  had  a  security  from 
a  third  party  to  relieve  them  from  the  debt. 

The  Court  of  Session  (Second  Division)  decided  in  favor 
of  the  respondents  with  expenses  (*),  and  hence  the  appeal 
to  the  Hous0. 

632]    *Mr.  Joseph  Brown^  Q.C.,  and  Mr.  Balfour  (of  the 
Scotch  bar),  were  heard  for  the  appellant. 

Mr.  CoUariy  Q.C.,  and  Mr.  JE.  Kay^  Q.C.,  for  the  respon- 
dents, were  not  called  upon ;  the  House  adjourning,  with  a 
request  that  Lord  Blackburn  would  specially  examine  the 
intricate  details  presented  by  the  pleadings.  His  Lordship 
ultimately  delivered  the  following  address  (*),  stating  fully 
all  the  material  facts,  and  commenting  on  the  authorities 
cited  and  bearing  on  the  question. 

Lord  Blackburn  :  My  Lords,  in  this  case  the  appellant, 
as  trustee  for  the  sequestrated  estate  of  Hannay  h  Sons, 
sued  the  respondents  m  the  Court  of  Session  for  a  debt  due 
by  them  before  the  sequestration  to  Hannay  &  Sons.  It  is 
not  disputed  that  the  appellant  proved  a  debt  exceeding 
£11,000,  and  it  is  not  disputed  that  the  respondents  proved 
a  cross  claim  exceeding  £2,000.  The  controversy ^is  as  to 
the  difference,  which  exceeded  £9,000. 

As  to  this  the  respondents  set  up  two  defences.  One  was 
as  to  a  part  of  the  claim  only,  viz.,  £7,461  10^.  Id.  It  is 
not  necessary  to  notice  this  partial  defence,  further  than  to 

{})  4th  Series  of  Scotch  Cases,  TbL  i,  (')  Printed  and  afterwards  revised  hy 
p.  899,  his  Lordship. 
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say  that  there  was  ench  a  defence  atid-  that  the  appellant 
denied  it.  »    -  •  •. 

The  other  defence,  on  which  the  questioijs  discussed  at 
the  bar  and  on  which  the  House  has  no>¥'io  decide  arise, 
went  to  the  whole  cause  of  action.  It  was  to, the  following 
eflfect :  Hannay  &  Sons  had,  whilst  still  carrying'  oihjbusi- 
ness,  accepted  seven  bills  of  exchange  drawn  on  ih\m  by 
Armstrong,  Milller  &  Co.',  payable  to  the  drawer's  oidipr* 
These  seven  bills  were  all  drawn  and  accepted  for  iron  sold 
and  delivered  to  Hannay  &  Sons  in  the  course  of  the  year 
1873,  whilst  Armstrong,.  MiiUer  &  Co.  were  still  carrying-on 
business.  Armstrong,  Muller  &  Co.  dissolved  partnership 
on  the  last  day  of  December,  1873,  after  which  date  the  firm 
only  existed  for  the  purpose  of  liquidation.  Armstrong, 
Muller  &  Co.  in  liquidation  indorsed  those  bills,  and  Arm- 
strong Brothers,  the  respondents,  also  indorsed  them  and 
delivered  them  to  the  Clydesdale  Bank,  who  discounted 
them  for  Armstrong  Brothers.  On  the  *28th  of  [533 
March,  1874,  before  any  of  the  bills  arrived  at  maturity, 
Hannay  &  Sons,  the  acceptors,  were  sequestrated,  the  bills 
at  that  date  being  in  the  hands  of  the  Clydesdale  Bank. 

The  respondents'  contention  wias,  that  under  the  Scotch 
law  of  compensation  and  retention  in  bankruptcy  they  were 
entitled  to  set  off  these  acceptances,  or  so  much  of  them  as 
might  be  necessary,  against  their  own  debt  to  the  seques- 
trated estate  of  Hannay  &  Sons.  And  as  the  amount  of 
these  acceptances  considerably  exceeded  the  amount  of  the 
respondent's  debt,  this,  if  made  out,  was  a  complete  answer 
to  the  claim  of  the  appellant.  The  appellant  contended 
that  the  position  of  the  respondents  was  not  such  as  to  en- 
title them  to  this  set-off. 

The  Lord  Ordinary,  before  whom  the  case  was  tried,  was 
of  opinion  that,  on  the  evidence,  neither  defence  was  made 
out,  and  by  his  interlocutor  of  the  29th  of  October,  1874,  he 
mve  judgment  for  the  appellant  for  the  amount  claimed. 
The  Second  Division  of  the  Court  of  Session,  by  their  inter- 
locutor of  the  2d  of  February,  1875,  recall  that  interlocutor, 
and  assoilzie  the  defenders  from  the  conclusion  of  the  action. 
It  is  against  this  last  interlocutor  that  the  appeal  is  brought 
to  this  House. 

It  appears  from  the  opinions  delivered  bjthe  judges  of 
the  Court  of  Session  that  they  were  of  opinion  that  the  de- 
fence depending  on  compensation  and  retention  was  made 
out ;  but  that  the  partial  defence  going  only  to  £7,461 10*. 
Id.  was  not  made  out. 

My  Lords,  if  the  defence  going  to  the  whole  is  made  out, 
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the  interlocutor  appeal^SL  against  is  right,  whether  the  par- 
tial defence  was  ma$e.6ut  or  not.     Your  Lordships  have  not 
heard  an^  argujA^ni'  as  to  the  soundness  of  the  decision  on 
the  partiar*defettce,  nor  has  it  been  at  all  considered  by 
your  Lprftsh'tps.     I  only  mention  it  for  the  purpose  of  say- 
ing tixaV*tIiat  decision  is  in  no  way  aflfected,  either  for  the 
bettelr^br  Ihe  worse,  by  the  judgment  to  which  the  House  may 
.•^pinferfo  on  the  other  defence,  which  goes  to  the  whole. 
'./,    •  'Your  Lordships  heard  an  exhaustive  ar^^ument  from  the 
•'-  appellant^  s  counsel,  at  the  end  of  it  intimating  that  you  did 
not  then  think  it  necessary  to  hear  the  counsel  for  the 
respondents. 

My  Lords,  the  law  of  Scotland  on  the  subject  of  compen- 
534]  sation  *and  retention  in  bankruptcy,  and  the  history 
of  it,  is  clearly  explained  in  Bell's  Commentaries  (*).  It  is 
in  effect  very  nearly,  if  not  precisely,  the  same  as  the  law  of 
England  as  to  mutual  credit,  though  there  is  no  statutable 
enactment  in  the  acts  relating  to  bankruptcy  and  sequestra- 
tion in  Scotland  similar  to  those  relating  to  mutual  credit, 
which  since  the  4  Anne,  c.  17,  s.  11,  have  been  inserted  in 
the  English  Bankrupt  Acts.  If  there  be  any  differences  be- 
tween the  law  of  the  two  countries,  there  are  at  least  none 
on  such  a  state  of  facts  as  exist  in  the  present  case.  I  think 
your  Lordships  refrained  from  giving  judgment  at  once 
more  from  a  desire  to  make  sure  that  the  facts  as  appearing 
on  the  evidence  were  accurately  apprehended,  than  from 
any  doubt  as  to  what  the  law  was  as  to  those  facts  if  rightly 
understood. 

I  will  now  proceed  to  state  what  I  understand  to  be  the 
material  facts  as  proved.  They  are  a  little  complicated  from 
there  being  five  firms  engaged  in  the  transactions,  viz.: 
T.  Vaughan  till  the  end  of  1872,  and  from  that  date  T. 
Vaugh&n  &  Co.,  who  carried  on  the  business  of  T.  Vaughan. 
These  two  firms  may,  however,  be  treated  as  if  they  were 
one.  Armstrong,  MuUer  &  Co.,  who  dissolved  partnership 
on  the  31st  of  December,  1873,  when  Miiller  retired,  and  from 
that  date  existed  only  for  the  purpose  of  liquidation.  Han- 
nay  &  Sons,  who  were  sequestrated  on  the  28th  of  March, 
1874.  Armstrong  Brothers,  the  respondents,  a  firm  which 
was  formed  on  tlie  Ist  of  January,  1874,  and  succeeded  the 
dissolved  firm  of  Armstrong,  Miiller  &  Co.  This  new  firm 
(the  respondents)  consists  of  W.  T.  Armstrong,  who  is  a 
partner  in  the  late  firm  of  Armstrong,  Miiller  &  Co.,  and 
T.  N.  Armstrong,  who  was  not  in  any  way  a  member  of  that 
firm. 

(^)  7th  ed.,  vol.  ii,  p.  118,  book  5,  ch.  4,  secU  2. 
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It  is  necessary  for  the  right  apprehension  of  the  facts  to 
bear  in  mind  the  different  interests  of  the  four  firms.  1st. 
T.  Vaughan  and  T*  Vaughan  &  Co.,  treating  them  as  one. 
2d.  Armstrong,  Miiller  &  Co.,  both  before  and  since  the  dis- 
solution.    3d.  Hannay  &  Sons.    4th.  Armstrong  Brothers. 

The  first  transaction  to  be  noticed  is  a  contract  bearing 
date  the  26th  of  June,  1872,  by  which  Armstrong,  Miiller  & 
Co.  agreed  to  sell  to  Messrs.  Hannay  &  Sons  6,000  tons 
No.  4  Middleborough  forge  iron  at  92*.  per  ton,  delivered 
into  Messrs.  Hannay  &  Sons'  works,  *delivery  to  be  [535 
made  at  about  the  rate  of  1,000  tons  per  month,  commencing 
July,  1873,  and  ending  December,  1873.  Payment  net  cash 
on  last  cash  day  of  tne  month  for  the  quantity  delivered 
during  the  previous  month,  or  by  acceptance  payable  at 
four  months,  adding  cost  of  stamp  and  discount.  It  was  at 
first  supposed  by  the  appellant  that  this  contract  was  really 
made  on  behalf  of  Tnomas  Vaughan ;  but  the  evidence 
proves  beyond  all  doubt  that  this  was  the  contract  of  Arm- 
strong, Muller  &  Co.  as  principals,  and  not  of  T.  Vaughan 
at  all ;  and  the  appellant  has  not,  either  before  the  Court  of 
Session  or  at  your  Lordships'  bar,  disputed  this. 

The  seven  bills  in  question  were  all  drawn  and  accepted 
in  payment  for  iron  supplied  to  Hannay  &  Sons  in  pursu- 
ance of  this  contract.  It  is  only  material  to  point  out  that 
for  the  iron  delivered  in  December,  1878,  payment  would 
not  fall  due  till  January,  1874,  which  was  after  Armstrong, 
Muller  &  Co.  had  dissolved  partnership,  and  after  the  re- 
spondents' firm  of  Armstrong  Brothers  had  been  formed 
and  had  begun  to  .carry  on  business.  Armstrong,  Muller  & 
Co.,  with  a  view  no  doubt  to  secure  iron  with  which  they 
would  be  able  to  fulfil  their  contract  to  Hannay  &  Sons, 
entered  into  negotiations  with  Thomas  Vaughan,  which 
resulted  in  a  contract,  in  fact  concluded  some  weeks  after 
the  26th  of  June,  1872,  but  dated  on  that  day  as  being  the 
day  on  which  the  negotiation  commenced.  By  this  contract 
Thomas  Vaughan  bound  himself  to  supply  to  Armstrong, 
Muller  &  Co.  the  same  quantity  of  iron  at  the  same  dates 
and  of  the  same  quality  as  that  which  Armstrong,  Muller  & 
Co.  had  bound  themselves  to*  supply  to  Hannay  &  Sons. 
But  the  place  of  delivery  was  different,  being  free  on  board 
Tees,  ana  the  price  was  different,  as  of  course  it  should  be, 
as  Armstrong,  Muller  &  Co.  would  be  at  the  risk  and  ex- 
pense of  the  sea  carriage  from  the  Tees  to  Glasgow,  and 
meant  to  make  some  profit.  The  payment  was  to  be  "Net 
cash  on  last  cash  day  of  the  month  for  quantity  delivered 
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during  previoas  month,  or  by  Messrs.  Hannay  &  Sons'  ac- 
ceptance at  four  months'  date." 

There  can  be  no  doubt  that  Armstrong,  Miiller  &  Co. 
entered  into  this  contract  with  the  intention  of  applying  the 
iron  they  were  to  receive  from  T.  Yanghan  to  the  fulfilment 
of  their  contract  with  Hannay  &  Sons.  But  the  two  con- 
536]  tracts  were  perfectly  independent.  *Armstrong,  Mul- 
ler  &  Co.  must  have  fulnlled  their  contract  to  Hannay  & 
Sons  though  T.  Vaughan  had  made  default  in  delivering 
iron  to  them,  or  though  the  iron  shipped  in  the  Tees  had 
been  lost  at  sea ;  and  they  were  bound  to  take  and  pay  for 
the  iron  supplied  by  T.  Vaughan  even  if  Hannay  &  Sons' 
failure  had  happened  a  year  sooner  than  it  really  did,  and 
before  any  iron  was  deliverable  from  Armstrong,  Muller  & 
Co.  to  Hannay  &  Sons. 

When  on  the  last  cash  day  in  August,  1873,  the  first  pay- 
ment fell  due  from  Annstrong,  Muller  &  Co.  to  T.  Vaughan 
for  iron  shipped  in  the  month  of  July,  1873,  a  question 
arose  between  them  and  T.  Vaughan  &  Co.  (who  had  suc- 
ceeded T.  Vaughan).  Armstrong,  Muller  &  Co.  (on  what 
ground  does  not  appear),  required  T.  Vaughan  &  Co.  to 
raw  upon  Hannay  &  Sons  tor  the  amount.  Vaughan  & 
Co.  maintained,  with  apparent  reason,  that  thougn  they 
were  to  take  payment  in  Hannay  &  Sons'  acceptances,  that 
meant  Hanpay  &  Sons'  acceptances  of  Armstrong,  Muller  & 
Co.'s  draft.    The  contract,  it  may  be  observed,  does  not  ex- 

Sressly  say  who  were  to  draw  on  Hannay  &  Sons.  The 
ispute  went  so  far,  that  on  the  30th  of  September  Vaughan 
&  Co.  made  a  peremptory  demand  of  payment  next  day,  or 
else  thev  would  place  the  matter  in  the  hands  of  their  solici- 
tors. On  cooler  reflection,  however,  the  two  firms  resolved 
not  to  quarrel ;  and  on  the  23d  of  October,  1873,  a  compro- 
mise was  made,  which  was  embodied  in  a  letter  of  that  date, 
It  looks  as  if  Vaughan  &  Co.  had  said  to  Armstrong,  Muller 
&  Co.,  We  do  not  wish  at  present  to  have  our  name  on  Han- 
nay's  paper;  you  ought  to  draw  the  bills;  and  after  all, 
what  risk  do  you  run,  for  Hannay  &  Sons  are  sure  to  meet 
them,  and  Armstrong,  Muller  &  Co.  had  answered.  If  you 
think  the  risk  is  so  small  why  do  not  you  take  it  on  your- 
self. If  you  do  we  will  draw  on  Hannay  as  you  require. 
As  the  event  has  turned  out,  it  was  a  mistake  to  think  that 
there  was  no  risk  of  Hannay  &  Sons  not  fulfilling  their  en- 
gagements. But  as  Vaughan  &  Co.  on  the  28th  of  August, 
1873,  agreed  to  supply  to  Hannay  &  Sons  no  less  than 
12,000  tons  of  iron,  tney  must  then  have  thought  that  risk 
slight.     At  all  events,  the  letter  of  October  the  23d  is  aptly 
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worded  to  cany  out  a  compromise  on  those  terms  above  sup- 
posed.    From  that  time  an  went  on  peaceably. 

The  alternative  of  Armstrong,  Miiller  &  Co.  discounting 
the  *drafts  seems  to  have  been  adopted,  and  Arm-  [637 
strong,  Miiller  &  Co.  retained  their  drafts  on  Hannay  &  Sons 
in  their  own  possession,  letting  T.  Yaughan  &  Co.  have  cash 
from  time  to  time  in  anticipation.  The  drafts  on  Hannay  & 
Sons  by  Armstrong,  Miiller  &  Co.  were  for  the  iron  delivered 
at  the  rate  of  92^.  per  ton.  The  draft  to  which  Yaughan  & 
Co.  were  entitled  would  have,  been  only  at  the  rate  of  85^., 
but  the  parties  acted  as  if  a  separate  draft  had  been  drawn 
and  discounted  by  Armstrong,  Miiller  &  Co. 

On  the  31st  of  December,  1873,  the  firm  of  Armstrong, 
Muller  &  Co.  dissolved  partnership  on  terms  which  were 
contained  in  a  minute  signed  by  tne  two  partners.  W.  J. 
Armstrong  bound  himself  by  the  second  clause  to  liquidate 
the  business  of  the  dissolved  concern  with  all  convenient 
speed;  and  from  and  after  the  date  of  the  dissolution  to 
take  over  and  carry  out  for  his  own  exclusive  behoof  and  at 
his  own  risk  the  whole  existing  and  unexpired  contracts  of 
the  said  company.  The  contracts  of  the  26th  of  June,  1872, 
had  been  completed  as  far  as  the  delivery  of  the  iron  was 
concerned  before  the  31st  of  December,  1873.  Five  of  the 
bills  now  formingthe  subject  of  dispute  had  been  drawn  on 
and  accepted  by  Hannay  &  Sons,  two  on  the  date  of  28th  of 
November,  1873,  and  three  on  the  date  of  the  30th  of  Decem- 
ber, 1873 ;  and  those  five  bills  were  in  the  hands  of  the  firm 
of  Armstrong,  Miiller  &  Co.  at  the  date  of  the  dissolution. 
The  payments  to  Armstrong,  Miiller  &  Co.  for  iron  delivered 
by  Armstrong,  Muller  &  Co.  to  Hannav  &  Sons  in  the  month 
of -December,  1873,  and  the  payments  by  Armstrong,  Miiller 
&  Co. ,  for  the  iron  delivered  to  Armstrong,  Miiller  &  Co.  by 
Yaughan  &  Co.  in  that  month,  under  the  two  respective 
contracts  of  the  26th  of  June,  1872,  did  not  fall  due  till  the 
30th  of  January,  1874.  What  other  assets  or  liabilities  of 
the  dissolved  iirm  existed  at  the  time  of  the  dissolution 
was  not  made  a  subject  of  inquiry  at  the  trial.  Probably 
there  were  others,  but  at  least  there  were  those.  From  the 
fourth  article  of  the  minute  of  dissolution  it  appears  that 
a  list  of  the  bills  was  made  out  and  signed,  but  it  is  not 
produced  and  neither  party  has  thought  it  worth  while  to 
inquire  for  it. 

That  being  the  state  of  things  on  the  31st  of  December, 

f873,  the  new  firm  of  Armstrong  Brothers  commenced  bufi- 

ness  on  the  1st  of  January,  1874.     This  new  firm  consisted 

of  Mr.  William  *John  Armstrong  (who  was  a  part-    [538 

20  Eng.  Rep.  14 
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ner  in  the  firm  of  the  dissolved  firm  of  Armstrong,  Miiller  & 
Go.  and  as  such  was  liable  on  all  the  contracts  of  that  firm, 
and  who  had  by  the  minute  of  dissolution  agreed  to  liqui- 
date the  concerns  of  the  dissolved  firm)  and  also  of  Mr.  T.  N. 
Armstrong,  who  was  not  a  party  to  the  minute  of  dissolu- 
tion, and  was  not  liable  on  any  of  the  contracts  of  the  dis- 
solved firm. 

My  Lords,  much  of  the  ar^ment  at  your  Lordships'  bar 
proceeded  on  ignoring  the  interest  of  T.  N.  Armstrong  in 
the  firm  of  Armstrong  Brothers,  and  arguing  as  to  the  ]>osi- 
tion  of  Armstrong  Brothers  in  relation  to  the  transactions 
subsequent  to  the  1st  of  January,  1874,  as  if  that  firm  had 
consisted  exclusively  of  William  John  Armstrong. 

Mr.  W.  J.  Armstrong  in  carrying  out  the  liquidation  of 
•Armstrong,  Miiller  &  Co.  employed  his  firm  of  Armstrong 
Brothers  as  agents  to  perform  the  necessary  business,  just 
as  he  might  have  employed  a  firm  in  which  ne  had  no  per- 
sonal interest.  He  indorsed  in  the  name  of  Armstrong, 
,  Miiller  &  Co.  in  liquidation  the  bills  accepted  by  Hannay  & 
Sons  before  the  dissolution^  and  the  bills  drawn  on  the  30th 
of  January  after  the  dissolution  and  then  accepted  by  Han- 
nay &  Sons,  and  delivered  them  to  Armstrong  jBrothers  who 
indorsed  them  in  their  own  names  and  obtained  a  large  sum 
on  discount  of  those  bills  from  the  Clydesdale  Bank.  Arm- 
strong Brothers  no  doubt  would  have  to  account  for  the 
sum  tney  thus  received.  It  appears  that  they  made  large 
payments  on  behalf  of  Armstrong,  MuUer  &  Co.,  in  liquida- 
tion, and  the  sums  which  they  thus  paid,  and  the  sums 
which  they  received  from  or  on  account  of  Armstrong,  Miil- 
ler &  Co.  in  liquidation,  including  this  sum  received  by  the 
discount,  would  all  form  items  in  an  account  between  Awn- 
strong  Brothers  on  the  one  side  and  Armstrong,  MuUer  & 
Co.  in  liquidation  (or  perhaps  Mr.  W.  Armstrong,  the  liqui- 
dating partner,)  on  the  other.  It  seems  to  me  not  material 
which  would  be  the  party  with  whom  the  account  was  to 
be  struck.  This  account  has  never,  as  far  as  appears,  been 
adjusted,  and  neither  party  has  thought  fit  to  inquire  what 
the  state  of  the  account  was  on  the  28th  of  March,  1874, 
when  Hannay  &  Sons  were  sequestrated.  It  is  by  no  means 
clear  that  the  balance  was  then  against  Armstrong  Brothers, 
539]  ©ven  if  the  discounted  bills  had  *been  duly  honored. 
On  the  1st  of  April,  1874,  the  day  after  the  two  acceptances 
to  bills  drawn  on  the  28th  of  November,  1873,  became  due, 
Armstrong  Brothers  paid  the  amount  to  the  Clydesdale 
Bank  by  a  check  of  their  own.  Those  bills  have  been  re- 
tained in  the  possession  of  Armstrong  Brothers  ever  since. 
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My  Lords,  it  may  be  convenient  to  pause  here  and  in- 
quire whether  on  this  1st  of  April,  1874,  the  respondents 
were  in  a  position  to  support  a  set-off  in  bankruptcy  as  far 
as  regards  the  two  bills  then  redeemed  from  the  Clydesdale 
Bank.  It  was  argued  at  your  Lordships'  bar  that  they  had 
altered  their  position  afterwards  ;  with  that  I  will  deal  sub- 
sequently. 

Now,  if  I  have  correctly  stated  the  facts,  Armstrong  Broth- 
ers were  indorsers  of  those  two  bills,  who  on  the  sequestra- 
tion of  the  acceptor,  were  compelled  to  take  them  up.  They 
had  a  right  of  recourse  against  Armstrong,  Muller  &  Co. 
who  were  indorsers  prior  to  themselves.  They  had  an  un- 
adjusted account  with  those  indorsers,  on  which  the  balance 
might  or  might  not  turn  out  to  be  in  favor  of  the  indorsers. 
And  those  indorsers  held  a  letter  of  indemnity  from  Vaugh- 
an  &  Co.,  to  which  Armstrong  Brothers  were  not  parties, 
but  under  which  Armstrong,  Muller  &  Co.  might  recover 
from  Vaughan  &  Co.  at  least  part  of  any  loss  which  Arm- 
strong, Muller  &  Co.  might  ultimately  siistain  from  the  dis- 
count of  the  bills. 

I  fail  to  see  on  this  state  of  facts  anything  that  could  pre- 
vent Armstrong  Brothers,  then,  from  setting  off  the  bills  of 
which  they  were  now  holders  against  their  debt  to  the  estate 
of  the  acceptors.  In  the  Court  of  Session  an  attempt  seems 
to  have  been  made  to  argue  that  an  indorser  of  a  bill,  not  in 
his  hands  and  not  due  at  the  time  of  the  sequestration,  and 
who  therefore  at  the  time*  of  the  sequestration  was  not  a 
creditor  of  the  bankrupt,  could  not  on  taking  up  the  bill, 
and  becoming  a  creditor  subsequently  to  the  sequestration, 
avail  himself  of  that  set-off,  but  at  your  Loraships'  bar 
that  attempt  was  properly  abandoned.  It  has  for  many 
years  been  decided,  both  in  England  and  in  Scotland,  that 
if  the  indorser  became  a  party  to  the  bill  before  the  bank- 
ruptcy in  the  one  country  or  the  sequestration  in  the  other, 
he  may  set  it  off  on  becoming  holder  afterwards.  See  as  to 
the  English  law,  Collins  v.  *  Jones  (*) ;  as  to  the  [540 
Scotch  law,  2  Bell's  Com.,  p.  123,  book  v,  chap.  4,  sub-sect. 
1,  paragraphs  6,  2. 

If,  indeed,  the  holder  receives  payment  from  a  prior  in- 
dorser to  him,  and  hands  over  the  bill  to  him,  he  ceases  to 
be  a  creditor,  and  can,  of  cT>urse,  no  longer  set-off  what  is 
no  longer  a  debt  to  him.  For  this,  if  an  authority  were 
wanted.  Belcher  v.  Lloydi^\  which  was  cited  at  your  Lord- 
ships' bar,  is  an  authority.  And  the  same  effect  would  fol- 
low if  it  was  made  out  that,  though  the  bill  was  retained  in 

(»)  10  B.  <fe  C,  777.  O  10  Bing.,  810. 
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the  hands  of  the  indorsee,  it  had  really  been  paid  by  a  prior 
indorser.  The  fact  that  the  indorsee  retained  possession  of 
the  bill  being  prima  facie  evidence  that  it  was  his  property, 
and  so  casting  the  burthen  of  proof  on  those  who  maintain 
the  contrary,  but  not  being  conclusive. 

But  there  is  no  pretence  for  saying  that  in  the  present 
case  there  was  any  evidence  that  on  the  1st  of  April,  1874, 
Armstrong,  Miiller  &  Co.  or  their  liquidating  partner  on 
their  behalf,  had  taken  up  the  bill  in  the  hands  of  Arm- 
strong Brothers.  And  though  there  was  an  unsettled  ac- 
count between  Armstrong  Brothers  and  Armstrong,  Miiller 
&  Co.  in  liquidation,  which,  if  the  balance  was  in  favor  of 
Armstrong,  Miiller  &  Co.  would  have  afforded  facilities  for 
enforcing  by  compensation  and  retention  the  claim  of  Arm- 
strong Brotners  against  their  prior  indorser,  that  would  not 
amount  to  payment ;  and  there  is  neither  authority  nor 

Erinciple  for  saying  that  the  estate  of  the  bankrupt  acceptor 
as  a  right  to  require  the  holder  of  the  bill  to  have  recourse 
to  any  prior  indorsi^r  before  availing  himself  of  his  right  to 
protect  himself  by  compensation  and  retention  in  Scotland, 
or  under  the  mutual  credit  clauses  in  England.  All  these 
remarks  apply  {mtUatis  mutandis)  to  the  bills  which  became 
due  respectively  on  the  3d  of  May  and  the  3d  of  June. 

But  Vaughan  &  Co.  did  on  the  3d  of  April  and  the  3d  of 
June  pass  to  Armstrong  Brothers  two  checks  of  £4,-207  10s. 
each,  on  account  of  Hannay  &  Sons'  unpaid  acceptances 
for  the  iron  delivered  in  October  and  December,  1873.  And 
it  was  contended  at  your  Lordships'  bar  that  this  had  the 
effect,  pro  tanto^  of  satisfying  the  claim  of  Armstrong  Broth- 
541]  crs  on  the  two  sets  of  bills,  *which  from  that  time 
became  in  part  the  property  either  of  Vaughan  &  Co.,  or  of' 
Armstrong,  Miiller  &  Co.  The  counsel  did  not  care  which, 
and  if  they  could  have  made  out  either  it  would  have  raised 
their  point.  And  they  further  said  that  though  Armstrong 
Brothers  never  parted  with  the  possession  of  the  bills,  yet 
that  it  was  enough  to  defeat  their  right  to  p.  set-oflf  if  they 
had  parted  with  the  property  in  them. 

My  Lords,  it  would  be  enough  to  say  that  the  burthen  of 
showing  that  such  a  change  in  the  property  in  the  bills  had 
taken  place  lay  on  the  appellant,  and  that  he  has  failed  to 
satisfy  that  onus,  but  I  think  ttlat  when  the  evidence  is  ex- 
amined on  this  point,  it  is  made  out  aflSrmatively  that  no 
such  change  in  the  property  did  take  place.  It  is  to  be 
remembered  that  T.  Vaughan  &  Co.  were  not  and  never  had 
been  parties  to  the  bills  ;  and  Armstrong  Brothers  had  not 
and  never  had  any  right  of  recourse  against  T.  Vaughan  & 
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Co.  Armstrong,  Miiller  &  Co.  were  parties  to  the  bills,  and 
Armstrong  Brothers  had  a  right  of  recoarse  against  them  ; 
and  Armstrong,  Miiller  &  Co.  held  the  letter  of  the  23d  of  Oc- . 
tober,  1873,  under  which  they  might  call  on  T.  Vaughan  &  Co. 
to  indemnify  them  from  at  least  a  part  of  any  loss  sustained 
by  them  in  respect  of  the  ^^fts  discounted  by  them.  T. 
Vaughan  &  Co.  were  under  no  obligation  to  prevent  the 
bills  coming  back  upon  Armstrong,  Miiller  &  Co. ;  but  they 
had  a  strong  interest  to  prevent  the  bills  coining  back,  if  by 
so  doing  they  could  prevent  Armstrong,  Miiller  &  Co.  from 
sustaining  loss,  and  they  had  a  right  to  require  Armstrong, 
Miiller  &  Co.  to  do  all  that  lay  in  their  power  to  prevent 
any  loss  to  them  from  occurring. 

Mr.  W.  T.  Armstrong  was  called  as  a  witness  for  the 
pursuers,  and  Mr.  George  Neeshan,  the  managing  partner 
of  T.  Vaughan  &  Co.,  was  called  as  a  witness  for  the  de- 
fenders, and  both  swore  that  the  two  sums  were  advanced 
by  T.  Vaughan  &  Co.  because  Armstrong  Brothers  required 
some  assistance  to  enable  them  to  retam  the  bills  and  set 
them  off  against  the  claim  of  Hannay  &  Sons'  trustee,  and 
so  prevent  any  loss.  And  it  is  quite  clear  that  the  second 
payment,  on  the  3d  of  June,  1874,  must  have  been  made 
with  that  view ;  for  the  present  litigation  had  theii  com- 
menced, and  the  respondents  were  defending  the  action 
with  a  view  of  *preventing*  any  loss,  which  would  in  [542 
part  fall  ultimately  on  Vaughan  &  Co.,  and  neither  party 
could  have  been  so  absurd  as  to  intend  to  defeat  the  very 
object  of  the  litigation. 

The  letters  of  the  2d,  3d,  and  4th  of  April,  1874,  show 
that  at  first  Mr.  W.  T.  Armstrong  did  not  take  the  correct 
view  of  the  effect  of  the  letter  of  the  23d  of  October,  1873, 
and  that  Armstrong  Brothers  (or  perhaps  rather  their  clerk 
who  wrote  the  letter  of  the  4th  of  April,  1874)  thought  that 
the  two  bills  were  to  be  delivered  over  by  Mr.  W.  T.  Arm- 
strong to  T.  Vaughan  &  Co.,  when  he  met  them  on  the  Tues- 
day at  Middlesborough.  Had  this  been  done  there  would 
liave  been  ground  for  contending  that  T.  Vaughan  &  Co.  had 
tlien  become  purchasers  of  the  bills,  and  that  Armstrong 
Brothers  had  ceased  to  have  any  interest  in  them.  But  this 
was  not  done,  there  is  no  evidence  on  the  face  of  the  docu- 
ments that  T.  Vaughan  &  Co.  ever  intended  this,  far  less  had 
bound  themselves  to  this.  As  soon  as  the  parties  understood 
their  real  position  they  would  wish  not  to  do  this,  and  I  see 
no  reason  at  all  to  doubt  the  veracity  of  the  two  persons 
who  managed  the  transaction,  and  wlio  both  swear  it  was 
not  done. 
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It  is  quite  true  that  the  action  is  defended  in  the  interest 
of  T.  Vaughan  &  Co.,  in  so  far  that  if  Armstrong  Brothers 
were  obliged  to  prove  these  bills  on  the  estate  of  Hannay  & 
Sons,  they  would  come  upon  Armstrong,  Miiller  &  Co.  for 
as  many  shillings  in  the  i>ound  as  the  difference  between 
20^.  and  the  dividend  might  amount  to  ;  and  then  T. 
Vaughan  &  Co.  might  be  called  upon  to  make  good  to  Aim- 
strong,  Miiller  &  Co.  a  part  of  this  loss.  And  the  Lord 
Ordinary  seems  to  think  that  this  prevented  Armstrong 
Brothers  from  being  interested  in  the  bills  (*). 
'  My  Itords,  the  whole  of  the  judges  in  the  Court  of  Session 
were  of  a  different  opinion,  and  I  think  the  reason  is  tersely 
and  accurately  expressed  by  Lord  Ormldale,  who  says,  "I 
am  not  aware,  and  can  neither,  find  authority,  nor  see  any 
good  reason  in  equity  or  otherwise,  for  holding  that  the 
circumstance  of  a  partv  having  a  cautioner  or  collateml 
security  for  his  debt  is  destructive  of  his  right  of  compensa- 
tion or  set-off,  supposing  it  to  be  otherwise  well  founded  "('). 
543]  *My  Lords,  if  your  Lordships  take  the  same  view 
of  the  facts  as  that  which  I  have  above  expressed,  I  think 
^ou  will  come  to  the  same  conclusion,  namely,  that  the 
interlocutor  of  the  Court  of  Session  should  be  amrmed,  and 
this  appeal  dismissed  with  costs. 

My  Lords,  I  move  accordingly  that  such  should  be  the 
judgment  of  this  House. 

Tne  Lord  Chancellor,  who  has  been  obliged  to  leave  the 
House  on  public  business,  and  Lord*  Selborne  who  heard 
the  argument,  but  is  unavoidably  absent,  authorize  me  to 
say  that  they  agree  in  this  reasoning  and  the  conclusion. 

Lord  Q-ordon  :  My  Lords,  I  have  merely  to  say  that  I 
entirely  agree  in  the  propriety  of  your  Lordships  adopting 
the  judgment  which  has  been  proposed  by  my  noble  and 
learned  friend.  The  case  is  one  which  dia  not  give  rise  to 
the  slightest  difficulty  on  the  part  of  any  of  the  noble  and 
learned  Lords  \yho  heard  it  argued,  in  reference  to  the  appli- 
cation of  the  law.  It  was  simply  for  the  purpose  of  having 
the  facts  stated  more  clearly  and  fully  to  the  satisfaction  of 
the  House  than  could  be  done  in  an  opinion  orally  delivered, 
that  my  noble  and  learned  friend  was  requested  to  frame 
the  exposition  which  he  has  iust  read  to  your  Lordships. 

Interlocutor  complained  of  affirmed^  and  appeal 
dismissed  with  costs. 

Agents  for  the  appellant :  Murray^  Hutchins  &  Co. 
•  Agents  for  the  respondents :  Orafiames  &  Wardlaw. 

0)  4th  Series,  vol  ii,  p.  404.  («)  4th  Series,  vol.  ii,  p.  414. 
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[2  Appeal  Cases,  644.] 

H.L.  (Sc),  March  28,  1877. 

[HOUSE  OF  LORDS.] 

♦Aberdeen  Town  Council,  Appellants ;  Aberdeen  [544 

University  et  al.^  Respondents  (').. 

PerTnz  Lord  Chanokllob  (*) :  Whera  trustees  acquire  a  benefit  as  ostensible 
owners  of  trust  property,  that  benefit  cannot  be  retained  by  them,  but  must  be  sur- 
rendereii  to  those  who  are  beneficially  interested. 

Per.  Lord  O'Hagan  :  The  law  of  Scotland,  equally  with  the  law  of  England,  con- 
demns tlie  misuse  of  a  fiduciary  position,  and  declares  that  any  advantage  wrongfully 
gained  by  a  trustee  shall  enure  to  the  benefit  of  the  cestui  que  trust,  * 

Per  Lord  0*Haoan  :  Where  a  trust  has  been  broken  by  the  trustees  for  their  own 
benefit,  and  to  the  injury  of  the  cestui  que  trustf  no  lapse  of  time  can  yalidate  the 
transaction. 

Where  the  trustees  of  land  affecting  actual  ownership  acquire  from  the  Crown  a 
right  of  salmon  fishing  in  the  adjacent  sea,  the  acquisition  enures  to  the  benefit  of  the 
cestui  que  trust. 

Cause  remitted  back  to  the  C^urt  of  Session  to  consider  the  question  of  retro* 
spective  accounting,  as  to  which  the  House  expressed  no  opinion. 

By  four  separate  deeds  of  mortification  ("),  dated  respect- 
ively in  1613,  1616,  1622  and  1627,  the  sum  of  12,000  marks 
Scots  was  assigned  to  the  Magistrates  and  Town  Council  of 
Aberdeen  upon  trust  for  the  benefit  of  certain  professorships 
in  tlie  College  of  Aberdeen,  now  become  by  the  21  &  22  Vict, 
c.  83,  the  Aberdeen  University.  In  1704  the  magistrates  in- 
vested the  12,000  marks  in  the  purchase  of  land,  which  was 
conveyed  to  their  '* Master  of  Mortifications,"  a  municipal 
functionary,  and  his  successors  in  office,  for  behoof  of  the 
beneficiaries  under  the  several  deeds  of  mortification  or 
trust  aforesaid.  Thereafter  the  magistrates  held  and  man- 
aged the  property  purchased,  and  applied  the  proceeds 
♦thereof  to  the  benefit  of  the  professors,  till  1797,  [545 
when  the  then  Master  of  Mortifications,  instructed  by  the 
magistrates,  sold  the  land  for  a  yearly  feu  duty  of  £50,  the 
purchaser  being  in  fact  an  agent  of  the  magistrates,  who 
surrendered  to  them  the  property  so  purchased,  and  they 
were  in  due  time  infeft  in  it  under  a  charter  from  their  own 
Master  of  Mortifications,  the  whole  transaction  being  repre- 
sented as  a  municipal  "scheme"  by  which  the  Town  Council 
enhanced  largely  its  property  and  income,  but  restricted  the 
professors  to  the  j^early  feu  duty  of  £50. 

In  1801  the  magistrates  applied  to  the  Lords  of  the  Treas- 
ury for  a  grant  of  the  salmon-fishings  in  the  sea  opposite 
the  lands  which  they  had  purchased.     A  Crown  charter  of 

(')  Modifying  Scotch  Cases,  4th  Series,        (*)  Lord  Cairns, 
vol.  8,  p.  1087.  (•)  Mortmain,  or  trust. 
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the  solicited  fishing  was  accordingly  granted  to  them  ;  and 
on  the  strength  of  it  the  magistrates  now  receive  from  the 
fishings  a  yearly  rental  of  £606,  while  they  also  receive  from 
the  land  itself  £170  yearly.  These  two  sums,  making  to- 
gether £775,  have  been  by  the  magistrates  applied  exclu- 
sively to  municipal  purposes,  the  professors  for  whose  benefit 
the  whole  was  originally  intended  receiving  only  the  annual 
feu  duty  of -£50. 

On  the  2d  of  December,  1873,  the  University  of  Aberdeen, 
with  its  professors  and  others  interested,  brought  the  pres- 
ent action  against  the  Magistrates  and  Council  of  the  Royal 
Bur^h  and  City  of  Aberdeen,  asking  a  declaration  to  the 
effect  that  the  fictitious  sale  of  1797  was  a  nullity,  and  also 
praying  a  reduction  of  the  grant  from  the  treasury,  with  a 
retrospective  account  of  the  rents  and  profits  of  the  land 
sold,  and  of  the  fishings,  from  the  term  oi  Martinmass,  1833, 
being  the  prescriptive  period  of  forty  years  anterior  to  the 
date  of  the  summons. 

The  magistrates  put  in  their  defence,  denying  that  the 
fen  duty  was  inadequate,  but,  on  the  contrary,  was  more 
than  sumcient  for  a  lon^  time  after  the  sale,  and  stating  that 
the  University  authorities  were  fully  conusant  of  the  trans- 
action. 

The  case  came  in  due  course  before  the  Lord  Ordinary  ('), 
who,  on  the  26th  of  November,  1874,  pronounced  an  inter- 
locutor finding  that  the  lands  in  question  were  possessed  by 
the  magistrates  subject  to  the  trusts  of  the  mortifications, 
and  that  the  beneficiaries  were  entitled  to  the  whole  income 
546]  subsequent  to  the  Mate  of  the  summons,  but  that 
they  were  not  entitled  to  a  retrospective  account  of  rents 
and  profits ;  and  with  respect  to  tne  fishings,  finding  that 
the  University  of  Aberdeen  had  "no  right  or  title  thereto." 

The  Aberdeen  University  presented  a  reclaiming  note 
to  the  First  Division  of  the  Court  of  Session,  by  whom, 
on  the  18th  of  July,  1876,  the  following  judgment  was  pro- 
nounced : — 

Find  that  the  lands  purchased  in  1704  by  the  Corporation  of  Aberdeen  with 
funds  belonging  to  the  mortifications  were  sold  by  the  corporation,  as  trustee 
for  the  mortifications,  to  the  said  corporation,  for  its  own  behoof,  in  consider- 
ation of  a  feu  duty  of  £50  :  Find  that  the  said  sale  was  illegal  and  void,  and 
that  the  corporation,  in  entering  into  the  illegal  transaction  aforesaid,  acquired, 
or  attempted  to  acquire,  the  said  lands  for  the  purpose  of  being  thereby  enabled 
to  apply  to  the  Commissioners  of  His  Majesty's  Treasury  for  a  grant  in  favor  of 
the  corporation  of  the  salmon-fishings  in  the  sea  ex  advert}  of  the  said  lands  : 
Find  that,  in  pursuance  of  such  purpose,  the  corporation  in  the  year  IQOl  pre- 
sented a  petition  to  the  Lords  of  the  Treasury,  setting  forth  that  they  were  the 

(*)  Lord  Young. 
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absolute  proprietors  of  the  said  lands  In  their  own  right,  and  on  that  ground 
praying  for  a  grant  of  salmon-fishings  in  the  sea  ex  adverso  of  the  said  lands,  for 
the  benefit  of  the  corporation :  Find  that  the  prayer  of  the  said  petition  was 
l^ranted,  and  a  Crown  charter  in  favor  of  the  corporation,  conveying  the  said  sal- 
mon-fishings was  expede  :  Find  that  the  corporation  have  ever  since  possessed, 
and  do  now  possess,  the  said  salmon-fishings,  in  virtue  of  the  said  charter  :  Find 
that  the  corporation  being  the  trustee  for  said  mortifications,  having  thus  used 
the  trust  estate  for  the  purpose  of  obtaining  a  benefit  to  themselves,  are  bound  to 
communicate  that  benefit  to  the  trust  estate  and  the  parties  interested  therein, 
and  are  bound  to  hold  and  administer  the  said  salmon-fishings  as  part  of  the  said 
trust  estate,  and  to  apply  the  revenues  and  profits  thereof  to  the  benefit  of  the 
parties  interested,  as  beneficiaries  in  the  said  mortifications:  Find  that  the 
concurring  pursuer.  Dr.  W.  R.  Pirie,  is  entitled  to  a  share  of  the  revenues  and 
profits  of  the  trust  estate,  corresponding  to  his  tenure  of  the  professorship  of 
Divinity  and  Church  History  from  December,  1843,  the  date  of  his  appointment, 
till  the  date  of  citation  :  Find  also,  under  the  petitory  conclusions,  that  the  late 
John  Cruickshank,  as  concurring  pursuer,  was,  and  his  representatives  who 
have  been  sisted  in  his  place,  are  entitled  to  a  share  of  the  profits  and  revenues 
of  the  trust  estate,  corresponding  to  his  tenure  of  the  professorships  of  mathe- 
matics, from  or  about  the  year  iSs  till  the  year  1858 :  Find  that  the  said  shares  of 
the  profits  and  revenues  of  the  trust  estate  for  the  said  periods  may  competently 
be  ascertained  and  decerned  for  in  the  present  action  :  Find  the  pursuers  entitled 
to  the  expenses  hitherto  incurred,  by  them,  and  remit  to  the  Auditor  to  tax  the 
account :  Remit  to  the  Lord  Ordinary  to  proceed  with  the  accounting  in  accord- 
ance with  the  above  findings,  and  to  proceed  further  as  shall  be  just,  with  power 
to  decern  for  the  expenses  now  found  due  (*). 
Recal  the  Lord  Ordinary's  interlocutor. 

^Against  this  judgment  the  Aberdeen  magistrates  [547 
appealed  to  the  House,  having  for  their  counsel  The  ijord 
Advocate  and  Mr.  Cotton^  Q.C.  (with  them  Mr.  Keir^  of  ^he 
Scotch  bar).  Relying  on  the  doctrine  6f  prescription,  they 
contended  that  the  feu  contract  of  1797  was  a  bona  floe 
transaction,  under  which  the  community  of  Aberdeen  had 
possession  for  forty  years  and  upwards.  As  to  the  salmon- 
fishings,  the  appellants'  counsel  insisted  that  they  were 
granted  by  reason  of  royal  favor  to  the  town  of  Aberdeen, 
which  had  possessed  them  without  objection  for  forty  years 
and  upwards.  And  by  the  law  of  Scotland  they  urged  that 
trustees  were  allowed  to  plead  the  negative  prescription 
against  the  challenge  of  a  transaction  of  forty  years'  stand- 
ing (•). 

Mr.  SoutJigate^  Q.C,  Mr.  Asher  (of  the  Scotch  bar),  and 

Mr.  W.  A.  Murder  appeared  for  the  respondents,  and  main- 
tained that  prescription  could  not  be  pleaded  in  answer  to 
a  charge  of  breach  of  trust :  Baird  v.  magistrates  of  Dun- 
dee (") ;  Magutiraies  of  Dundee  v.  Presbytery  of  Dundee  (*). 
The  respondents'  counsel  claimed  also  for  the  respondents 
the  arrears  of  the  rents  and  profits  which  had  been  received 

(»)  4th  Series,  vol.  iii,  p.  1087.  (»)  24  Dunlop,  447. 

(«)  MarxhcJl   v.   Lyall,    February   18,        (*)  4  Macq.,  228. 
1869;   19  Dunlop,  626. 

20  Eng.  Rep.  15 
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b^  the  magistrntes  and  misapplied  by  them ;  and  cases  were 
cited  as  examples  ('). 

The  Lord  Chancellor  (") :  Your  Lordships  desired  time 
for  further  consideration,  not,  I  venture  to  think,  from  any 
doubt  as  to  the  conclusion  at  which  you  should  arrive  on 
the  main  question  in  the  case,  but  in  order  that  you  might 
be  the  better  prepared  to  dispose  of  what  I  may  term  a  sub- 
sidiary question,  which  was  raised,  and  I  think  raised  for 
the  first  time,  during  the  argument  at  your  Lordships'  bar. 

The  action  in  the  Court  of  Session  against  the  Aberdeen 
Town  Council  had  both  declaratory  and  petitory  conclu- 
sions. So  far  as  the  declaratory  conclusions  were  concerned 
548]  the  nature  of  the  case  *may  be  very  shortly  de- 
scribed. The  principal  officers  of  the  corpoiution  of  Aber- 
deen, whom  I  will  call  for  brevity  the  Town  Council  of 
Aberdeen;  were  the  trustees  of  certain  mortified  funds  which 
were  intended  to  provide  for  the  maintenance  of  two  pro- 
fessors in  the  Aberdeen  Universitv'.  These  mortified  funds 
were  laid  out,  together  with  other  funds,  which  for  the 
present  purpose  I  will  disregard,  in  the  purchase  of  a  cer- 
tain property  lying  along  the  sea  coast  in  the  neighborhood 
of  Aberdeen.  Of  that  property,  so  far  as  it  represented  the 
mortified  funds,  the  Town  Council  were  undoubtedly  trtis- 
tees  for  the  University  and  its  professors.  A  considerable 
time  ago,  at  the  end  of  the  last  or  the  commencement  of  the 
present  centurv,  a  transaction  occurred  the  nature  of  which 
may  be  described  in  this  way :  A  considerable  part  of  the 
property  had  been  feued  off  by  the  Town  Council  to  various 
persons,  but  one  portion  of  it,  adjacent  to  the  sea  coast,  re- 
mained in  their  hands ;  and  as  to  it,  that  which  I  may  call 
little  else  than  a  ceremony,  was  gone  through  by  which 
they  proposed  to  sell  it  to  a  gentleman,  who  immediately 
afterwards  declared  that  he  had  bought  it  as,  and  held  it  as, 
trustee  for  the  Town  Council.  The  result  therefore  was  that 
the  Town  Council,  being,  as  we  should  say,  trustee  of  char- 
ity land,  went  through  the  form  of  selling  that  charity  land 
to  the  corporation  itself,  feuing  the  land  for  £60  a  year. 

My  Lords,  very  shortly  afterwards  the  Town  Council  ap- 
plied to  the  Crown,  holding  the  right  of  salmon-fishing  irUei' 
regalia^  to  grant  to  the  Town  Council,  as  the  proyirietors  of 
this  land,  the  right  of  salmon-fishing  in  the  sea  ex  admerso 
the  land  in  question,  and  they  based  their  application  upon 
a  narrative  which  represented  the  Town  Council  as  having 

(>)  Thu    York    Buildififfg    Company,   8     8  Dunlop,   400;     OiUieM   v.    Jfaclachlan^M 
Patents  Appeals,  878  and  579;  Jeffrey  y.     Jiepre»eniativen,  8  Dunlop,  487. 
4it^^h  i  Shaw,  7'42;   Taylor  v.  WaiMti,        (*)  Lord  Cairna. 
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acquired  this  land  for  the  purpose  of  asking  the  right  of 
salmon-fishing  from  the  CroVn,  which  was  in  the  habit  of 
giving  the  right  of  salmon-fishing  to  the  proprietors  of  the 
riparian  land.  Thereupon,  in  accordance  with  what  was 
tlie  practice  at  that  time,  an  Exchequer  grant  was  made  by 
the  Crown  of  the  salmon-fishing  ex  adverso  nearly  the  whole, 
though  not  quite  the  whole,  of  the  coast  of  the  property  to 
which  I  have  referred. 

Now,  my  Lords,  upon  that  part  of  the  case  I  do  not  en- 
large, because  it  is  fully  described  in  the  very  able  judgment 
of  the  *Lord  President  (*),  and  your  Lordships,  I  [549 
think,  have  no  doubt  that  the  ti-ansaction  is  one  which  would 
not  for  a  moment  be  entertained  by  any  court  as  a  dealing 
with  trust  property  by  a  trustee.  I  refer,  in  the  first  place, 
to  the  feuing  out  of  the  land,  which  counts  for  nothing  as 
against  those  who  are  beneficially  interested.  They  are  en- 
titled to  disregard  it  and  treat  it  as  if  it  never  had  happened. 
And  then  again  with  regard  to  the  salmon-fishings,  it  is  one 
of  the  first  principles  in  regard  to  the  doctrine  of  trusts, — 
a  principle  founded  upon  no  technical  rule  of  law,  but  upon 
the  highest  principles  of  morality, — that  wherever  a  trustee, 
being  the  ostensible  owner  of  property,  acquires  any  benefit 
as  the  owner  of  that  property,  that  benefit  cannot  be  retained 
by  himself,  but  must  be  surrendered  for  the  advantage  of 
those  who  are  beneficially  interested.  Now  it  is  perfectly 
apparetit  that  this  right  of  salmon-fishing  was  claimed  by 
the  Town  Council  tecause  they  were  the  owners  of  the 
land;  it  is  perfectly  apparent  that  it  was  granted  to  the 
Town  Council  because  they  were  the  owners  of  the  land : 
it  is  perfectly  apparent  that  it  would  not  have  been  granted 
to  them  if  they  nad  not  been  the  owners ;  and  under  those 
circumstances,  it  appears  to  me  clear  to  demonstration  that 
their  reception  of  the  grant  of  the  salmon-fishings  is  exactly 
one  of  those  benefits  which  came  to  them  as  the  owners  of 
the  land,  and  must  be  surrendered  for  the  advantage  of 
those  who  really  are  the  persons  interested  in  the  land. 

My  Lords,  I  will  not  detain  your  Lordships  longer  upon 
that  part  of  the  case.  I  agree  with  every  word  which  fell 
from  the  Lord  President  in  describing  the  case,  and  I  did 
not  really  think  that  the  very  able  counsel  who  appeared  at 
your  Lordships'  bar  on  behalf  of  the  Town  Council  were 
otherwise  than  oppressed  with  the  diflBculty  of  the  case  which 
they  had  to  argue. 

But  then,  my  Lords,  there  remain  the  petitory  conclusions 
of  the  summons,  in  which  the  two  professors,  for  whose  ad- 

(>)  4th  Series  of  Scotch  Coses,  vol  iii,  p.  1098, 
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vantage  these  funds  were  mortified — or,  rather,  I  should 
sav,  one  of  the  professors,  ahd  the  representative  of  the 
otiier,  who  had  died— claimed  in  their  own  person  to  have 
an  accounting  and  payment  of  the  real  value  of  the  lands 
and  of  the  salmon-fishings  in  place  of  that  feu  dutj  of  £60  a 
550]  y«ar  which  had  annually  been  accounted  for  to  *them. 
With  regard  to  these  petitory  conclusions,  one  question, 
and  as  it  seems  to  me  only  one  question,  was  really  argued 
in  the  court  below.  It  was  doubted  whether  the  professors 
could  join  in  this  suit  for  the  purpose  of  maintaining  these 
petitory  conclusions.  The  Court  of  Session  held  that  they 
could  so  join ;  and  I  see  no  real  or  substantial  reason  wh^ 
they  could  not  join.  With  regard  to  the  practice  in  this 
country,  your  Lordships  are  well  aware  that  it  is  of  every 
day*8  occurrence  that  you  find  an  information  dealing  with 
a  charity,  filed  by  the  Attorney-General,  as  representing 
the  charity,  and,  coupled  with  that,  a  bill  (the  whole  pro- 
ceeding being  termed  an  information  and  bill),  by  the  indi- 
viduals connected  with  the  charity  who  conceive  that  they 
have  some  claim  to  a  personal  and  particular  advantage 
from  the  charity.  In  principle  it  seems  to  me  that  exactly 
the  same  thing  has  been  done  in  the  present  case.  In  Scot- 
land, where  it  is  not  the  habit  for  the  Lord  Advocate  to  sue 
as  the  Attorney-General  sues  in  this  country  with  regard  to 
charities,  the  University  may  be  taken  as  representing  the 
general  claim  on  behalf  of  the  charity,  and  the  professors 
joining  in  the  petitory  conclusions,  represent  the  individuals 
who  ask  for  the  specific  relief  to  which  they  claim  to  be  en- 
titled. Therefore,  so  far  as  the  Court  of  Siession  held  that 
the  joining  in  these  petitory  conclusions  was  right,  I  think 
your  Lordships  will  be  disposed  to  agree  with  that  view. 

But  then  it  was  said, — BLere  is  an  accounting  directed  for 
the  profits  of  this  land  and  fishing ;  and  there  is  no  limit 
assigned  to  it  beyond,  at  the  most,  the  Scotch  limit  of  pre* 
scription — forty  years ;  and  it  was  urged  that  that  might 
involve  a  very  great  hardship.  Here  (it  was  said)  is  a  pub- 
lic body,  who,  whatever  may  be  said  of  the  authors  of  this 
transaction,  are  not  affected  by  any  personal  culpability ; 
and  they  have  been  from  ^ear  to  year  dealing  with  the 
property  of  the  Town  Council  upon  the  footing  of  that  trans- 
action. It  maybe  that  the  money  has  all  been  spent;  it 
may  be  (it  was  said),  that  there  is  no  propertv  of  the  Town 
Council  to  answer  a  judgment  of  the  Kind  wnioh  would  be 
given  here ;  and  it  may  be  (it  was  further  said),  that  the  re- 
sult will  be,  that  the  present  members  of  the  municipality, 
the  town  aud  community,  will  b^ve  to  be  taxed  to  make 
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good  money  which  was  spent  not  by  them  but  by  those  who 
went  before  them. 

*My  Lords,  I  do  not  find  that  any  argument  upon  [551 
this  subject  took  place  in  the  court  below,  nor  that  anj  ref- 
ei-ence  has  been  made  to  it  in  the  condescendence  or  m  the 
pleadings.  I  do  not  find  even  in  the  reasons  of  appeal  be- 
lore  your  Lordships'  House,  that  any  specific  reference  is 
made'  to  the  subject.  There  is  no  doubt  that  in  England 
tiiere  have  been  many  cases  where  upon  reclamations  made 
for  the  recovery  of  charitv  property  which  has  been  improp- 
erly applied,  some  consideration  has  been  shown  in  the  de- 
cree with  regard  to  the  past  expenditure  of  the  charity 
money ;  and  there  have  been  cases  in  which  the  account  of 
back  rents  or  back  receipts  of  the  charity  funds  has  been 
limited,  sometimes  to  the  period  when  first  the  misappro- 
priation was  challenged,  and  sometimes  to  the  filing  of  the 
bill  for  the  recovery  of  the  charity  estate.  I  do  not  find,  so 
far  as  I  have  been  able  to  investigate  the  subject,  that  there 
are  any  authorities  (and  none  were  cited  at  the  bar)  in  the 
Scotch  law  upon  the  subject.  I  do  not  wish,  and  i  think 
your  Lordships  would  not  wish,  to  indicate  any  opinion 
whatever  as  to  whether  the  doctrine  which,  in  the  way  I  have 
described,  has  prevailed  in  England,  has  ever  been  extended, 
or  ought  to  be  extended  to  Scotland ;  but  I  think  it  was 
certainljr  your  Lordships'  feeling  that,  without  in  any  way 
prejudicing  this  question,  or  in  any  way  using  expreiasions 
which  would  indicate  that  your  Lordships  had  any  opinion 
formed  upon  the  subject  one  way  or  the  other,  it  might  be 
desirable  that  the  matter  should,  if  it  were  possible  to  do 
so,  be  left  open  for  further  consideration  by  the  Court  of 
Session,  in  case  it  might  appear  to  the  Court  of  Session, 
upon  their  attention  having  oeen  specifically  directed  to  the 
subject,  that  any  modification  in  the  general  account  should 
be  made  with  reference  to  the  consid^erations  to  which  I  have 
adverted. 

My  Lords,  any  mode  which  your  Lordships  might  adopt 
for  effecting  this  purpose  ou^ht  not  in  mv  opinion  to  affect 
in  any  way  the  costs  of  the  litigation  in  this  House.  It  ap- 
pears to  me  that  the  appeal  upon  the  grounds  upon  which 
It  was  brought  has  entirely  failed,  and  I  should  submit  to 
your  Lordships  that  the  interlocutor  complained  of  should 
be  affirmed  with  costs.  But,  in  order  that  the  Court  of 
Session  may  have  an  opportunity  of  having  their  attention 
drawn  to  the  question  ot  the  accounting,  I  should  propose 
to  your  Lordships,  in  affirming  the  interlocutor  of  *the  [552 
First  Division  with  costs,  to  remit  the  cause  to  the  Court  of 
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Session  with  directions  before  proceeding  with  the  account- 
ing ordered  by  the  interlocutor  to  allow  the  appellants  to 
amend  the  record  and  their  pleas  with  reference  to  the  ex- 
tent of  their  liability  to  account,  and  to  allow  the  respon- 
dents to  make  such  alterations  as  maybe  rendered  necessary 
by  those  made  by  the  appellants,  and  thereafter  to  proceed 
further  in  the  cause  as  snail  be  just,  with  power  to  dispose 
of  all  questions  of  expenses  incurred  under  this  remit.  And 
I  move  your  Lordships  accordingly. 

Lord  Hatherley  :  My  Lords,  the  magistrates  of  Aber- 
deen appear  to  have  been '  trustees  for  certain  endowed  pro- 
fessorsnips  of  certain  funds  which  were  placed  within  their 
control  for  that  purpose,  just  as  in  this  country  many  cor- 
porate bodies,  notably  the  corporation  of  London,  are  trus- 
tees for  many  great  public  charities,  holding  funds  entirely 
distinct  for  those  purposes.  No  doubt  was  raised  in  the 
argument  of  counsel  upon  the  main  part  of  the  case  as  re- 
garded the  landed  portion  of  the  property. 

But,  my  Lords,  a  subordinate  question  arose  with  respect 
to  the  fisheries.  That  question  was  whether,  the  fisheries 
being  a  subsequent  purchase,  made,  as  was  alleged,  out  of 
the  municipal  funds,  the  corporation  could  not  hold  those 
fisheries  inaependentlv  of  any  principle  which  might  be  ap- 
plicable to  the  general  bulk  of  the  property.  There  might 
be  something  to  be  said  for  that ;  and  two  cases  were  cited 
which  seemed  to  have  some  bearing  upon  the  present  until 
all  the  facts  were  carefully  weighed.  But  when  you  come 
to  look  at  the  representations  made  to  the  Crown  anterior  to 
this  gi-ant,  you  find  that  it  is  plainly  and  distinctly  stated 
in  those  representations,  that  the  very  object  of  the  corpo- 
ration in  obtaining  the  trust  property  was  to  have  from' the 
Crown  the  grant  of  these  fisheries,  because  the  Crown  had 
laid  down  for  itself  the  principle  that  it  would  make  the 

fjrant  of  the  fisheries  to  tne  persons  holding  the  adjacent 
and.  There  was  therefore  a  distinct  and  well-known  ben- 
efit to  be  derived  from  the  possession  of  the  trust  property, 
namely,  the  obtaining  of  a  grant  from  the  Crown  of  those 
fisheries  in  the  seas  adjacent  to  the  trust  property,  which, 
according  to  the  rule  which  the  Crown  has  laid  down  for 
553]  *itself,  were  to  be  granted  to  the  owners  of  the  adja- 
cent property.  It  was  as  owners  of  the  trust  property  that 
the  fisheries  were  granted  to  the  corporation. 

Now,  my  Lords,  two  cases — two  remarkable  cases  I  may 
say — were  cited,  but  they  appear  to  me  to  have  no  bearing 
upon  the  present  case.    The  one  was  the  case  of  Hardman 
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V.  Johnson  (*),  before  Sir  William  Grantl  The  other  case 
was  AchesoTi  v.  Fair  (*),  before  the  late  Lord  St.  Leonards. 
No  doubt  the  authority  of  both  those  learned  judges  is  very 
great ;  and,  had  the  circumstances  been  in  any  way  really 
analogous  to  those  of  the  case  now  before  us,  i  might  have 
paused  before  coming  to  a  conclusion.  But  they  were  not 
analogous.  The  case  reported  in  Merivale  was  the  case  of 
a  purchase  of  a  reversion  of  certain  leasehold  lauds  which, 
under  the  circumstances,  were  considered  to  be  held  upon  a 
trust ;  that  reversion  was  of  those  leaseholds  together  with 
many  other  properties  which  the  parties  who  had  purchased 
said  they  had  purchased  wholly  irrespective  of  the  trust  on 
which  a  small  part  was  held.  The  second  case  was  a  simi- 
lar one ;  because  there  also  the  fact  was  that  a  reversionary 
interest  in  the  land  in  question  had  been  acquired  with  a 
large  general  purchase  of  land.  Those  being  the  special 
facts  of  those  two  cases  it  was  attempted  to  draw  a  distinc- 
tion in  regard  to  them,  and  to  take  them  out  of  the  general 
rule  which  I  have  mentioned,  namely,  that  a  trustee  cannot 
possibly  derive  any  benefit  from  property  which  he  holds 
m  trust.  If  those  cases  went  at  all  beyond  that  principle,  I 
liave  no  hesitation  in  saying  that  the  cases  must  themselves 
be  erroneous.  But  I  am  quite  confident  that  neither  of  those 
learned  judges  meant  in  any  way  to  impugn  the  general 
principle  I  have  mentioned ;  and  I  am  quite  confident  that 
the  decisions  in  those  cases  could  not  be  applied  to  a  case  in 
which,  according  to  the  statement  of  the  parties  themselves, 
the  benefit  of  the  acquisition  of  the  fisheries  has  been  entirely 
derived  from  the  possession  of  the  trust  property ;  and  the . 
trust  property  was  reallv  acquired  for  the  very  purpose  of 
getting  those  fisheries.  Therefore  the  case,  as  regards  this 
part  of  it,  is  one  of  the  simplest  and  i)lainest  that  could  be 
brought  before  your  Lordships  for  decision. 

The  other  part  of  the  case  1  confess  would  have  caused  me 
some  *difficulty,  because  in  truth  we  are  so  little  [554 
provided  with  materials  with  reference  to  the  back  account 
for  a  period  of  forty  years ;  we  have  not  had  any  argument 
before  the  learned  judges  in  the  court  below,  or  their  opin- 
ions, which  would  be  the  most  valuable  aid,  of  course,  that 
could  be  afforded  us ;  and  we  have  not  had  the  point  raised 
clearly  and  distinctly  upon  the  pleadings  before  us.  Under 
all  the  circumstances  the  course  suggested  by  my  noble  and 
learned  friend  on  the  woolsack  seems  to  me  to  be  the  only 
one  which  it  is  competent  for  your  Lordships  to  adopt. 

(»)  8  Mer.,  847.  O  8  Drupy  &  War.,  612. 
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Lord  O'Hagan:  My  Lords,  I  am  of  opinion  that  tlie 
unanimous  judgment  of  the  Lord  Ordinary  and  the  Court 
of  Session,  on  the  first  point  in  this  case,  should  be  sus- 
tained ;  and  that  the  judgment  of  the  Court  of  Session  on 
the  second  point,  in  which  it  conflicts  with  that  of  the  Lord 
Ordinary,  should  also  be  sustained. 

On  the  first  point,  I  think  there  is  really  no  room  for 
doubt.  There  is  admittedly  a  trust  estate.  The  appellants 
are  trustees  and  the  resiK>naents  are  cestuis  que  trust  under 
certain  deeds  of  mortification  executed  in  the  early  part  of 
the  seventeenth  century.  The  predecessors  of  the  appel- 
lants administered  their  trust  faitnf  ally  until  the  year  1797. 
But  the  oflScer  who  acted  for  them  in  the  administration, 
who  was  called  the  Master  of  Mortifications,  on  the  14th  of 
September  in  that  year,  conveyed  lands  which  were  so  held 
in  trust,  in  consideration  of  a  feu  dutv  of  £,50  a  year,  to 
their  own  treasurer,  after  a  sale  at  which  their  own  provost 

f^resided,  for  their  present  benefit  and  with  a  purpose  of 
nrther  aggrandizing  their  corporation.  Ever  since,  they 
have  kept  possession  of  the  property  and  the  advantages 
accruing  upon  that  possession;  and  the  respondents  now 
impeach  the  sale  as  absolutely  void,  and  claim  that  the 
trust  shall  be  executed  and  the  trust  estate  enjoyed  by  the 
beneficiaries  to  whom  it  was  destined  by  the  deeds  of  mor- 
tification. 

It  seems  to  me  that  the  simple  statement  of  the  facts  of 
tihis  strange  and  indefensible  transaction  is  sufficient  to 
stamp  it  with  illegality.  The  principle  which  forbids  a 
trustee  "to  traffic  in  his  trust"  belongs  to  the  jurisprudence 
of  all  nations.  It  is  equally  effective  in  Scotland  as  in  Eng- 
555]  land.  "  Tutors  and  ijieir  factors"  *(says  Lord  Sfair) 
*'are  presumed  to  do  that,  to  the  behoof  of  the  pupil,  which 
they  ought  to  do ;  and  though  it  be  done  ^proprio  nomine^ 
it  accresceth  to  the  pupil."  And  in  this  case  the  law  of 
Scotland,  equally  with  the  law  of  England,  condemns  the 
misuse  of  a  fiduciary  position,  and  declares  that  the  advan- 
tage wrongfully  gained  by  the  trustee  shall  enure,  not  to  his 
benefit  but  to  that  of  the  cestui  que  trust.  It  will  not  toler- 
ate an  attempt  to  emploj  a  power,  created  in  the  expecta- 
tion of  its  honest  exercise,  for  the  betrayal  of  those  whom 
it  was  designed  to  protect.  The  appellants  contended  tliat, 
whatever  might  have  been  the  weakness  of  their  title  when 
it  was  created,  the  lapse  of  time  had  given  it  validity.  But 
the  trust  was  express.  It  was  violated  by  the  trustees  for 
their  own  benefit  and  to  the  injury  of  the  cestuis  que  trust; 
and  there  is  no  principle  in  the  law  of  Scotland  which  per- 
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mits  lapse  of  time,  ander  such  circamstances  as  exist  in  this 
case,  to  validate  a  transaction  so  essentially  illegal  and  void. 
In  this  conclusion  all  the  judges  have  concurred ;  and  your 
Lordships  can  have  no  hesitation  in  adopting  it. 

I  think  yon  may  have  as  little,  in  affirming  the  judgment 
of  the  majority  as  to  the  fishings.  The  ruling  of  the  first 
point  seems  to  me  to  rule  the  second ;  and  if  the  lands  are 
affected  by  the  trust  so  as,  notwithstanding  the  nominal 
transfer  of  title  and  the  great  lapse  of  years,  to  belong  still 
to  the  beneficiaries,  the  fishings  appear  to  me  to  be  affected 
in  the  same  way  and  with  a  like  result.  The  breach  of  trust 
which  is  now  confessed  was  committed  for  the  purpose  of 
securing  a  right  to  the  fishings.  The  corporation  declare 
over  and  over  again  that  thejr  contracted  for  the  lands  ille- 
gally, and  paid,  through  their  treasurer  on  the  one  hand 
and  their  master  of  mortifications  on  the  other, — that  is 
from  themselves  to  themselves, — the  stipulated  price,  with 
the  express  view  of  obtaining  a  grant  of  the  sea-fishings  ex 
adverso  of  those  lands.  The  petition  to  the  Lords  of  the 
Treasury  for  the  grant  of  the  fishings  rests  the  claim  to  it  on 
the  fact  that  the  lands,  so  illegally  obtained,  were  opposite 
to  those  fishings.  The  report  of  the  Exchequer  judges,  au- 
thorizing the  grant,  relies  on  the  adjacency  of  the  purchased 
lands  as  being  its  proper  warrant,  and  the  right  is  conferred 
bv  the  Crown  "  w  mart  adjacerUe  terris.^^  Therefore  it  is 
lain  that  the  land  was  unlawfully  purchased  bji[  the  trustees 
or  the  *purpose  of  founding  a  claim  to  the  fishings ;  [556 
that  the  possession  of  that  land  was  made  the  ground  of  the 
claim  and  admitted  as  such  by  the  Crown ;  and  that,  with- 
out the  land  so  acquired  by  an  admitted  breach  of  trust,  no 
grant  of  the  fishings  would  have  been  obtained. 

It  is  true,  as  the  Lord  Ordinary  has  said,  that  "the  fish- 
ings were  undoubtedly  granted  to  the  burgh,  and  the  Crown 
is  not  seeking  on  the  ground  of  misrepresentation,  or  on 
any  other  ground,  to  rescind  the  grant."  But,  if  the  grant 
was  plainly  made,  because  of  the  possession  of  lands  which 
would  have  given  a  right  to  the  beneficiaries,  and  gave  no 
right  whatever  to  the  trustees,  to  whom  it  was  unlawfully 
conceded,  why  should  not  the  restoration  of  the  land  to  its 
true  owners  involve  the  restoration  of  the  fishings,  which 
the  trustees  managed  to  obtain  by  the  false  pretence  of  a 
title  which  never  belonged  to  them  ?  Confessedly,  if  the  true 
state  of  the  case  in  fact  and  law,  as  it  has  been  established 
by  the  Court  of  Session,  had  been  known,  the  practice  of 
the  Crown  would  have  given  the  fishings  to  the  cestuis  que 
trusty  as  the  adjacent  proprietors,  and  not  to  the  trustees 
20  Eng.  Rep.  16 
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who  had,  legitimately,  no  interest,  corporate  or  personal,  in 
the  matter.  And  if  yonr  Lordships  should  be  right  in  hold- 
ing, as  to  the  first  branch  of  the  case,  that  the  lapse  of  time 
does  not  alter  the  rights  of  the  parties,  what  belonged  to  the 
cestuis  que  trust  in  1801,  belongs  now  to  their  successors : 
and  the  fishings  should  be  held  subject  to  the  trusts  of  the 
mortifications  as  well  as  the  land,  in  virtue  of  the  possession 
of  which  those  fishings  were  manifestly  granted.  Without 
the  land,  the  corporation  would  not  have  got  the  fishings ; 
and  if  their  title  to  the  land  is  void,  their  title  to  the  fishings 
must  fail  along  with  it. 

We  must  deal  with  the  land  and  the  fishings  on  the  same 
principles;  and  the  benefit  which  has  arisen  in  connection 
with,  and  by  reason  of,  the  possession  of  the  trust  estate, 
which  belonged  to  the  beneficiaries  and  not  to  the  trustee, 
under  the  mortifications,  must  go  to  those  who  represent 
the  beneficiaries.  We  must  hold  that  the  trustee  secured 
that  advantage,  not  for  himself,  but  for  those  whose  interests 
he  was  bound  to  guard,  in  utter  for^^etfulness  of  his  own. 
It  would  be  a  reproach  to  the  law,  if  it  were  powerless  in 
557]  such  a  case  to  prevent  a  trustee  from  **' making  com- 
modity of  his  own  wrong,"  and  holding  a  property  he  had 
gained  only  by  a  gross  breach  of  duty.  But  at  is  not  so : 
and  your  Lordships  will  again  enforce  the  doctrine  declared 
by  a  distinguished  Scottish  judge  (*)  who  was  once  a  mem- 
ber of  this  House,  in  the  case  of  Laird  v.  Laird  (•) :  *'  The 
law  will  ever  presume  that  the  trustee  intended  that  the 

Erofits  should  go  to  the  beneficiary  rather  than  presume  that 
e  intended  his  own  aggrandizement  at  the  risk  or  expense 
of  the  beneficiary." 

As  to  the  petitory  conclusions,  I  think  that  your  Lord- 
ships will  do  well  to  adopt  the  proposal  of  my  noble  and 
learned  friend  on  the  woolsack,  and  for  the  reasons  he  has 
given. 

Lord  Blackburi^  :  My  Lords,  I  also  am  of  opinion  that 
upon  the  main  question  there  can  be  no  doubt  that  the  judg- 
ment of  the  court  below  ought  to  be  aflSlrmed.  Upon  that 
I  will  say  no  more  than  that  I  think  the  reasoning  given  in 
the  very  clear  judgment  of  the  Lord  President  is  quite  irre- 
sistible. 

Upon  the  minor  point  of  the  petitory  conclusions,  with 
regard  to  the  question  as  to  how  far  it  is  right  that  the  ac- 
count should  go  back,  I  quite  agree  with  the  Lord  Chancel- 
lor that  it  is  nardly  raised  by  the  record,  and  that  it  has 
hardly  been  considered  below.     The  hardship  upon  either 

(')  Lord  Colonsay.  («)  20  Dunlop,  981. 
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Bide  is  very  obvious.  On  the  one  hand,  the  appellants  being 
a  fluctuating  body,  if  the  result  of  taking  an  account  bacK 
for  forty  years  is  to  make  the  occupiers  of  ratable  property 
in  Aberdeen  in  1877  pay  the  money  that  has  been  spent  by 
their  predecessors  in  1837  and  downwards,  the  hardship  is 
great.  On  the  other  hand,  the  hardship  is  obvious  and 
great  if  the  professors,  or  the  representatives  of  the  profes- 
sors, who  ought  to  have  had  that  money,  lose  it  because 
they  did  not  know  that  they  ought  to  have  had  it.  I* do  not 
think  that  question  has  been  properly  raised  or  considered. 
It  is  very  desirable  that  the  rule,  whatever  it  raa)r  be,  should 
he  ascertained,  and  therefore  I  entirely  concur  in  the  pro- 

Sriety  of  the  remit  which,  as  I  understand  it,  will  leave  the 
ourt  of  Session  at  liberty  to  consider  the  question,  and  to 
do  what,  after  considering  the  principles  of  Scotch  law 
*and  the  decisions  in  Scotland,  if  there  be  any,  shall  [558 
seem  to  them  to  be  just  and  right. 

Lord  Gordon  :  My  Lords,  I  am  happy  to  say  that  the 
views  which  your  Lordships  are  now  adopting  are  quite  in 
accordance  with  the  principles  of  Scotch  law.  In  fact,  our 
Scotch  law  is  founded  on  the  civil  law,  and  has  adopted 
to  the  full  extent  the  restriction  upon  any  dealirigs  on  the 
'pSLTt  of  trustees  with  trust  property.  That  principle  had 
been  applied  in  several  Scotch  cases,  even  before  the  ques- 
tion was  raised  in  England.  I  have  no  doubt  whatever, 
therefore,  that  your  Lordships  are  dealing  correctly  in  affirm- 
ing the  judgment  upon  the  declaratory  conclusions. 

The  petitory  conclusions  may  admit  of  some  further  dis- 
cussion; and  I  think 'an  indulgence  is  conceded  to  the 
appellants  in  this  case  in  allowing  them  to  have  an  opportu- 
nity of  stating  more  fully  the  facts  of  the  case  which  are 
necessary  to  raise  some  of  the  arguments  which  were  sub- 
mitted to  your  Lordships  from  the  bar.  It  is  quite  clear 
that  upon  the  record  there  are  neither  statements  of  fact  nor 
pleas  in  law  sufficient  to  support  those  arguments ;  and  it 
would  not  be  safe  for  your  Lordships  to  deal  with  this 
branch  of  the  case  upon  the  very  meagre  argument  which 
was  submitted  at  the  conclusion  of  the  case.  I  think,  there- 
fore, that  your  Lordships  will  deal  correctly  in  remitting 
the  cause  to  the  court  below,  giving  power  to  the  court  be- 
low to  allow  amendments  upon  the  record  with  regard  to 
any  questions  which  may  be  raised  as  to  the  extent  of  the 
accounting  under  the  judgment  upon  the  petitory  conclu- 
sions. Of  course  the  remit  will  be  expressed  in  such  terms 
as  will  leave  the  matter  perfectly  open  to  the  court  below, 
for  your  Lordships  have  not  expressed  any  opinion  with 
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reference  to  what  mav  be  the  views  that  yon  might  be  nlti- 

tnately  inclined  to  taKe  in  regard  to  the  case  when  it  shall 

be  matured  by  the  amendments. 

Ordered  and  adjudged,  that  the  interlocutor  of  the 
Lords  of  Session  of  the  First  Division  of  the 
18th  of  July,  1876,  complained  of  in  the  said 
appeal,  be  and  the  same  is  hereby  affirmed, 

559]  *except  as  regards  the  extent  of  the  liabil- 

ity to  account ;  and  as  to  such  accounting, 
and  without  prejudice  to  any  question,  it  is 
ordered  and  adjudged  that  the  cause  be  remitted 
back  to  the  Court  of  Session  with  directions, 
before  proceeding  with  the  accounting  ordered 
by  the  said  interlocutor,  to  allow  the  appellants 
to  amend  the  record  and  their  pleas  witn  refer- 
ence to  the  extent  of  their  liability  to  account ; 
and  to  allow  the  respondents  to  make  such  alter- 
ations as  may  be  rendered  necessary  by  those 
made  by  the  appellants ;  and  thereafter  to  pro- 
ceed further  in  tne  cause  as  shall  be  just ;  with 
power  to  dispose  of  all  questions  oi  expenses 
'  incurred  under  this  remit :  And  it  is  further  or- 
dered, that  the  appellants  do  pay  or  cause  to 
be  paid  to  the  said  respondents  the  costs  incur- 
red by  them  in  respect  of  the  appeal. 
Agents  for  appellants :  Martin  <6  Leslie. 
Agent  for  respondents :   William  Robertson. 

If  an  agent,  executor  or  admlnlstra-  ding,  18  Grant,  181;  McCann  «.  Demp- 

tor,  attorney,   trustee,   etc.,  purchase  sey,  6  Grant,  192;  Davis  v.  Hawke,  4 

directly  or  indirectly  the  trust  property,  Grant,  894;  Grantham  d.  Hawke,  Id., 

or  make  an  agreement  for  his  own  ben-  682. 

efit  contrary  to  his  duty  to  his  princi-        See  McKory  «.  Henderson,  14  Grant, 

pal  or  his  cestui  que  trust,  he  will,  at  271. 

the  election  of  his  principal  or  cestui       Though  the  court  may  refuse  in  a 

que  trusty  be  held  to  have  made  such  proper  case  to  set  aside  a  conveyance  to 

purchase  or  agreement  for  the  benefit  the  trustee :  McKnight  «.  McKnight, 

of  his  principal  or  cestui  qu-e  trust,  and  12  Grant,  803.  ^ 

to  have  so  held  the  proceeds  of  such        So  where  a  lawyer  did  not  act  pro- 
purchase  or  a^eement ;  10  Eng.  Rep.,  fessionally  but  as  a  friend  only:  Paul 
616  note ;  11  Eng,  Rep.,  112  note  ;  11  tJ.  Johnson,  12  Grant's  Chy.,  474. 
Eng.  R.,  483  note ;  19  Id..  719  note  ;  1        Florida  :    Price  p.  Winter,  15  Flor- 
Perry  on  Trusts,§§  427  et  seq.;  1  White  Ida,  66. 
&  Tudor's  Lead.  Cas.  in  Eq.,  62  et  seq*        As  to  how  far  such  a  purchase  allow- 

Oanada,  Upper :  Robinson  v.  Coyne,  ed  to  stand  when  third  person  also  inter- 

14  Grant's  Chy.,  561;  Harrison  "v,  Har-  ested  therein,  see  Price  «.  Winter,  15 

rison,  14  Grant's  Chy.,  586;  McCann  Florida,  66. 

V.  Dempsev,  6  Grant's  Chy.,  192  ;  Hen-        lUinois  :  Fish  t).  Leser,  69  Dls.,  894; 

derson  «.  smith,  2  Err.  and  App.,  9,  Tewksbury  c.  Spruance,  75  Ills.,  187. 
affirming  6  Grant's  Chy.,  806  ;  Graves        Iowa  :    Read  «.  Howe,  89  Iowa,  558. 
«.  Henderson,  8  Grant,  1 ;  Hewson  «.        Irish  :    King  v.  Anderson,  Irish  Law 

Smith,  17  Grant,  407  ;  Howard  v.  Har-  Rep.,  8  Eq.,  625,  reversing  Id.,  147. 
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BCaryland:    Cuipberland,    etc.,    «.  Canada,    Upper:     Qreenstreet    «. 

Parish,  42  Md.,  598.  Paris,  21  Grant's  Chy.,  229  ;  Toronto. 

Nor  can  the  same  attorney  represent  t>.  Bowes,  4  Grant,  4B9,  affirmed  6  id., 

two  defendants  in  the  same  proceeding  1;  Collins  o.  Swindle,  Id.,  282. 

where  their  interests  are  hostile  :  Mar-  IlUnols  :    Gilman,  etc.,  «.  Kelly,  77 

tindale  v.  Brock,  41  Md.,  571.  Ills.,  426. 

Humphrey  v.  Hurd,  81  The  rule  has  been  considerably  qnal- 


Mich.,  436.  ified  in  this  state  where  the  directors 

BCiBsoori :  Mitchell  o.  McMuUen,  59  act  in  good  faith,  giving  all  stock- 
Mo.^  252.  holders  an  equal  opportunity:  Harts  v» 

New  Jersey:    Black  well  «.  Black-  Brown,  77  Ills.,  226. 

well,  29  N.  J.  Eq.,  576.  Maryland  :    Cumberland,    etc.,    v. 

New  York :    Star,  etc.,  v.  Palmer,  Parish,  42  Md.,  598. 

41  N.  Y.  Superior  Ct.  Rep.,  267;  Dar-  Maasaohusetta :    Parker  «.  Nicker- 

row  V.  Fanning,  2  Johns.  Chy.,  252  ;  son,  112  Mass.,  195. 

Hawley  v.  Cramer,  4  Cow. ,  717  ;  Voltz  New  York :  Coleman  «.  Second  Ay. 

«.  Blackmar,  64  N.  Y.,  440,  447  ;  Spel-  R.  R.,  88  N.  Y.,  201. 

man  v.  Terry,  8  Hun,  205  ;  Howell  «.  Ohio  :    Godin  «.  Cincinnati,  etc.,  18 

Ransom.  1  N.  Y.  Leg.  Obs.,  10  ;  New-  Ohio  St.,  169. 

ton  V.  Porter,  69  N.  Y.,  183  ;  Justh  v.  United  States  :    Jackson  «.  Lnde- 

National,  etc.,  56  N.  Y.,  478.  ling,  21  Wall.,  616. 

When  allowed,  what  paid  for  tax  A  director  may  lend  his  corporation 

title   outstanding   against    cestui  que  money  and  take  security  therefor  if 

trust :  Spelman  v.  Terry,  8  Hun,  205.  needed  for  its  benefit,  and  the  transac- 

Pennsylvania :  First,  etc. , «.  Bache,  tion  is  open  and  other^rise  free  from 

71  Peun.  St.  Rep.,  218;  Arnold  v,  Mc-  blame:  Twin,  etc,  v.  Marbury,  91  U. 

Cungie,  etc.,  Id.,  287.  S.  Rep.,  587. 

United  States  :  Wormley  v.  Worm-  The  trustees  of  a  corporation  cannot, 
ley,  8  Wheat.,  441.  at  a  meeting  regularly  and  duly  con- 
While  an  attorney  is  not  permitted  vened,  act  for  the  corporation  so  as  to 
to  acquire  property  in  the  exercise  of  bind  it  for  an  adverse  interest  of  their 
bad  faith  toward  his  client,  yet  the  at-  own  :  11  Eng.  Rep.,  484  note  ;  13  id., 
tempt  of  the  latter  to  defraud  him  of  758,  759  note ;  United  Brethren,  etc. , 
reasonable  compensation  will  authorize  v.  Vandusen,  87  Wise.,  54  ;  Emporium, 
him  to  sever  the  relation  and  act  for  etc.,  «.  Emrie,  54  Ills.,  845. 
his  own  protection.  The  directors  of  a  joint  stock  oom- 

W^here  the  client  refused,  for  four  pany  having  in  good  faith  and  for  suffl- 
years,  to  pay  the  attorney  for  fees  and  cient  consideration  mortgaged  the  prop- 
reimburse  him  for  expenses  incurred  in  erty  of  the  company  in  favor  of  tiiem- 
an  action  to  foreclose  a  mortgage,  and  selves,  held  that  although  the  mortgage 
the  mortgaged  land  was  afterwards  could  not  of  itself  bind  the  company, 
purchased  by  the  attorney  at  tax  sale,  yet  that  it  was  not  absolutely  but  only 
the  client  being  informed  of  the  sale  relatively  null.  Held,  also,  that  al- 
and failing  to  pay  the  amount  thus  ad-  though  a  certain  deed  of  ratification 
vanced :  Held,  that  the  client  would  was  necessary  to  give  validity  to  the 
not  be  permitted,  seven  years  there-  mortgage,  yet  that  it  was  not  necessary 
after,  to  maintain  an  action  to  set  aside  to  register  such  deed  :  Pratte  «.  La 
the  tax  deed:  Eckrote  v.  Myers,  41  Manufacture,  etc.,  2  Quebec  Law 
Iowa,  824.  Rep.,  65. 

The  mayor  or  an  officer  of  a  city  is  Though  after  the  termination  of  the 

within  the  rule  forbidding  a  trustee  agency,  trust,  etc.,  the  agent,  trustee, 

from  purchasing  property  of  his  cestui  etc.,  have  the  same  right  as  any  other 

que  trust :  18  Eng.  R. ,  398  note  ;  Bra-  persons  to  deal  in  the  property, 

nos  V.Peoria, 82  Ills.,11;  Commonwealth  Canada,  Upper  :    McLennan  v.  Mc- 

t>.  Shepp,  1  Leg.  Chron.  Rep..  325.  Donald,  14  Grant's  Chy.,  61  ;  Rees  v. 

And  so  directors  and  managers  of  Wittrock,  6  Grant,  418. 

corporations  and  other  companies.  United  States  :    Walker  v.  Derby, 

See  letter  of  Sewell,  Vanderpoel  and  5  Bissell,  184. 

Bennett,  and  cases  cited,  9  Chicago  Leg.  The  agency  of  a  real  estate  agent  and 

News,  81.  his  duty  to  his  principal  ceases  upon 
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the  delivery  of  the  title  papers  and  pay-  entirely  independent  of  the  instrument 

ment  for  the  property:  Walker  o.  Der-  nnder  which  he  may  claim. 

by,  5  Bissell,  134.  Oanada,  Upper  :    Harrison  v.  Har- 

The  agent,  trustee,  etc.,  may  pur-  rison,  14  Grant's  Chy.,  586;   Hope  v. 

chase  of  the  principal  personalty,  if  Beard,  8  Grant,  880 ;  McCann  v.  Demp- 

there  be  no  unfair  practice  on  his  part  sey,  6  Grant,  192  ;  Oakes  v.  Smith,  17 

to  procure  the  sale.  Grant,  660 ;  Davis  v.  Hawke,  4  Grant, 

Canada,  Upper:    And  an  attomejf  394;  Grantham «.  Hawke,  Id.,  582. 

will  not  be  allowed  to  set  up  the  stat-  Maryland  :    Cumberland,    etc.,    «. 

ute  of  frauds  as  a  defence :  Fleming  v.  Parish,  42  Md.,  598  ;  Roman  v.  Mali, 

Duncan,  17  Grant's  Chy.,  77.  42  Md..  514. 

Maine :     Burleigh    o.    White,    64  New  York :    Graves  v.  Waterman, 

^aine,  23.  63  N.  Y.,  657  ;  Whitehead  i;.  Kennedy, 

Maryland:   Roman  «.  Mali,  42 Md.,  7  Hun,  230;  Evans  v.  Ellis,  5  Den., 

614.  640;  Brock  «.  Barnes,  40  Barb.,  521; 

New  York  :  Graves  v.  Waterman,  Ford  v.  Harrington,  16  N.  Y.,  285. 
63  N.  Y.,  657.  Where  a  trustee  purchases  the  prop- 
Otherwise,  where  there  is  a  conceal-  erty  of  his  cestui  qtie  trusty  the  title 
ment  of  any  material  fact  or  unfair  passes  subject  to  the  right  of  the  eestni 
advantage  taken  of  the  relation  of  71^  ^rtM<  to  ratify  and  conOrm  that  title 
agent,  trustee,  etc.  or  to  compel  the  conveyance  thereof  by 

Canada,  Upper :    Hope  v.  Beard,  8  the  trustee,  upon  a  proper  case  being 

Grant's  Chy.,  880.  made  in  a  court  of  equity  for  that  pur- 

MiMissippi:    Tatum  v.  McLellan,  pose. 

50  Miss.,  1.  To  enable  the  eeetui  que  trust  to 

The  burthen  of  proof  is  upon  a  party  avoid  a  sale  made  by  the  trustee,  he 

holding  a  confidential  or  fiduciary  rela-  must  apply  within  a  reasoniible  time 

tion,  to  establish  the  perfect  fairness,  after  notice,  or  his  right  of  repudiation 

adequacy,  and  equity,  of  a  transaction  will  be  gone:  Holman  v.  Holman,  66 

with  the  party  witn  whom  he  holds  Barb.,  216;  Twin,  etc.,  0.  Marbury, 

such  relation ;  and  that,  too,  by  proof  91  U.  S.  Rep.,  587. 


[2  Appeal  Cases,  689.] 

J.C,  MayB,  9,  1877. 

[PRIVY  COUNCIL.] 

589]  *HoARE  and  Others,  Appellants ;  and  The  Oriental 

Bank  Corporation,  Respondent. 

ON   APPEAL   FROM    THE    SUPREME   COURT    OF    NEW   SOUTH   WALES. 

New  SotUh  Wales — Bankrtqptcy — Proof  against  Partnership  Estate  in  respect  of 

Joint  Debts. 

H.  and  C.  haying  with  W.  S.  and  two  otlier  persons  for  themselves  and  each  of 
them,  and  any  two,  three,  or  foar  of  them,  jointly  and  severelly  bound  themselves  to 
the  respondent  in  a  largre  sum  of  money  to  secure  advances  to  be  made  to  W.  $.;  II. 
and  C,  who  carried  on  business  in  partnership,  were  adjudicated  insolvents,  both  in 
respect  of  their  separate  estates  and  their  Joint  estate,  upon  their  own  application, 
under  the  local  Insolvent  Act. 

C.  and  H.  each  entered  the  debt  (which  was  unconnected  with  tYieir  partnership  busi- 
ness) to  the  respondents  under  the  bond  in  the  schedule  of  his  separate  estate.  Tlie 
respondent  was  subsequently  admitted  to  prove  the  same  against  the  joint  estate : 

Held,  that,  under  the  banlcruptcy  law  of  England  as  it  existed  in  1841,  w^ich  had 
been  introduced  into  the  colony  concurrently  with  the  Insolvent  Act,  the  respondent 
was  properly  admitted  to  prove  against  the  joint  estate  pari  passu  with  the  partner- 
sliip  creditors. 

No  distinction  can  be  drawn  between  joint  debts  so  as  to  exclude  from  proof 
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against  the  joint  estate  of  any  joint  debt  which  is  not  shown  to  have  been  incurred 
iu  the  strict  sense  of  the  term  as  a  partnership  transaction,  and  as  arising  out  of 
partnership  business,  either  under  the  said  bankruptcy  law  or  under  sects.  4  or  17  of 
the  Insolvent  Act. 

As  the  Bankrupt  Act  has  been  repealed,  the  head-note  of 
this  case  only  is  given.  n.  o.  m. 


[2  Appeal  Cases,  616.] 

H.L.  (E.).  March,  26,  26,  1877. 

[HOUSE  OF  LORDS.] 

*  Jesse  Jones,  Appellant ;  and  Johk  Gordon,  Re-   [616 

spondent  (*). 

Bankruptof — BtlU  of  Etchang^ — Fraud, 

By  arrangement  preiriously  made  between  the  parties,  G.  drew  bills  on  S.,  and  S. 
drew  bills  on  6. ;  the  acceptances  were,  in  form,  duly  g^ven.  Both  G.  and  S.  were 
at  the  time,  and  were  known  by  each  otiier  to  be  insolvent,  and  to  be  contemplating 
bankruptcy.  Some  of  these  bills,  amounting  to  £1,727,  were  purchased  by  J.  for  a 
sum  of  £200.  J.  had  before  been  a  discounter  of  bills,  but  not  a  purchaser  of  them. 
He  knew  at  the  time  that  G.  was  in  embarrassed  circumstances j  but  believed  that 
6.  poeaesaed  assets.  He  knew  too  that  certain  persons  could  give  him  full  informa- 
tion as  to  G.'s  affairs,  but  he  made  no  inquiries  from  them.  He  declined  to  discount 
theae  bills,  but  purchased  tAiem.  '  G.  became  bankrupt.  J.  proposed  to  prove  against 
G.'s  estate  for  the  fuU  amount  of  the  bills.  The  trustee  in  bankruptcy  gave  him 
notice  that  "  at  the  date  of  the  bankruptcy  of  G.  you  were  not  the  holder  of  the  bills 
of  exchange  in  the  affidavit  mentioned,  or  any  of  them,  for  value,  and  could  not  then 
have  maintained  an  action  against  G.  thereon,  if  he  had  not  become  bankrupt."  In 
the  County  Court,  in  Bankruptcy,  this  objection  of  the  trustee  was  adopted,  and  the 
proof  of  J.  upon  the  bills  was  restricted  to  the  £200.  The  Chief  Judge  in  Bankruptcy 
reversed  this  decision  and  ordered  a  proof  to  be  allowed  for  the  rail  amount  of  the 
bills.  The  Court  of  Appeal  reversed  this  order,  and  restricted  the  proof  to  the 
amount  paid  for  the  purchase  of  the  bills.     On  appeal  to  this  House : 

Ueli,  first,  that  the  form  of  the  notice  was  suf^cient  under  the  Bankruptcy  Orders 
of  1870.  Secondly,  that  the  order  of  the  Chief  Judge  in  Bankruptcy  must  bedis- 
eharged,  for  that,  under  the  circumstances  proved  in  the  case,  J.  must  be  taken  to 
have  had  notice  that  the  bills  were  fraudulent 

Ver  Lord  O'Hagan  :  QucEre^  whether  the  argument  that  the  notice  of  objection 
to  the  title  of  a  holder  of  bills  was  to  vague  and  general  in  its  terms,  could  be  brought 
forward  in  this  House  on  appeal,  where  no  such  point  had  been  taken  in  the  court 
below. 

Per  Lord  Blackburn:  Though  since  the  repeal  of  the  usury  laws,  the  fact  of 
taking  a  bill  at  considerable  undervalue  is  not,  of  itself,  sufficient  to  affect  the  title  of 
the  holder,  it  is  an  important  element  in  considering  whether  the  man  who  gave 
the  undervalue  was  acting  bonajide,  in  ignorance  and  error,  or  was  assisting  in  com- 
miiting  a  fraud,  and  avoiaed  making  inquiries  because  they  might  be  injurious  to  him. 

This  was  an  appeal  against  a  decision  of  the  Coart  of  Ap- 
peal reversing  a  decision  of  the  Chief  Judge  in  Bankruptcy. 

The  respondent  wa^the  trustee  of  the  estate  of  two  bank- 
rupts, *nanied  John  Gomersall  and  James  France  [617 
Gomersall,  who  formerly  carried  on  business  at  Dewsbury,  in 
Yorkshire :  the  appellant  was  a  person  who,  for  a  sum  of 

(»)  Affirming  1  Ch.  D.,  137. 
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£300,  had  purchased  certain  bills  of  exchange  accepted  by  the 
Gomersalls,  and  who  claimed  to  prove  against  tueir  estate, 
not  the  sum  of  £200  the  actaal  amount  of  his  purchase- 
money,  but  the  sum  of  £1,7272^.,  being  the  nominal  amount 
of  those  bills.    The  facts  were  these  : 

For  several  years  before  1874  the  Gomersalls  had  employed 
one  Searby  as  their  commission  agent  in  London.  In  the 
end  of  1870  they  began  to  draw  bills  on  him,  always,  at  first, 
furnishing  him  with  the  means  of  meeting  those  bills ;  but  in 
1874  they  drew  bills  on  him,  or  he  became  the  drawer  and 
they  the  acceptors,  and  a  system  of  what  is  commonly  called 
the  making  of  '^accommodation  bills"  was  established  be- 
tween them.  The  character  of  the  transactions  appeared 
from  the  various  letters  which  passed  between  the  parties. 
Some  are  subjoined.  The  Gomersalls  in  January,  1874, 
wrote  to  Searby,  "  Enclosed  we  hand  you  bill  duly  accepted. 
Try  Lovering,  but  before  doing  so  get  to  know  where  he 
would  discount  it,  and  who  he  banks  with,  as  you  know  it 
would  not  do  for  our  bank  or  yours  to  know  it,  and  so  be 
careful  in  this  point  and  oblige,"  &c.  Other  letters  of  a 
similar  kind  were  written,  and  on  August  20th,  1874,  they 
wrote : 

i'What  we  want  you  to  do  is  to  draw  on  us  for  same 
amounts  we  have  drawn  upon  you,  and  if  the  bank  is  queer 
to  put  them  into  a  third  parties,  to  hand  to  some  business 
friends  of  yours,  say  John  Lovering,  or  some  such  man,  one 
that  you  and  us  could  have  confidence  in,  but  do  not  men- 
tion It  to  a  single  person  breathing,  as  we  are  not  afraid  but 
what  the  bank  will  come  to.  We  do  this  suppose  they  do 
not  and  to  make  you  safe.  If  they  should  write  you  take 
no  notice  but  leave  it  to  us.  Withdraw  all  moneys  from 
your  bank  perchance  they  might  take  extreme  measures  and 
put  an  attachment  on  your  banking  account.  See  to  this 
early  in  the  morning." 

In  another  letter  giving  Searby  caution  as  to  his  proceed- 
ings, and  as  to  the  bankers,  the  Gomersalls  said,  '*  File  your 
Petition,  Monday,  without  delay.  We  shall  file  ours  on 
uesday  or  Wednesday  if  they  do  not  retract  the  summons 
already  sent."  There  were  other  letters  of  a  similar  char- 
acter. 

618]  *Searby  drew  fourteen  bills  on  the  Gomersalls,  which 
were  the  bills  now  under  discussion.  The  bills  were  accepted 
by  the  Gomersalls,  and  returned  to  Searby,  who  thereon  tried 
to  get  them  discounted,  but  failed.  There  were  fourteen  of 
these  bills  in  all,  and  Lovering  (the  person  specially  men- 
tioned in  the  Gomersalls'  letters  as  "a  friend"  of  Searby) 
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offered  some  of  them  to  a  person  named  Bennett  for  discount 
or  for  sale.  Ten  of  them  were  purchased  by  Bennett  for  a 
sum  of  £250,  and  the  remaining  bills  (amoanting  to  £1,757« 
2^.)  were  purchased  by  Jones  for  £200.  These  transactions 
took  place  at  the  end  of  August,  1874.  On  the  5th  of  Octo- 
ber, 1874,  the  Gomersalls  filed  their  petition  for  liquidation ; 
they  were  adjudged  bankrupts  on  the  8th  of  October ;  proof 
of  the  bills  was  tendered,  and  Jones  claimed  to  prove  for 
£1,727  2^.,  the  nominal  amount  of  the  bills  he  had  purchased. 
Mr.  Gordon,  who  had  been  appointed  trustee  under  the 
liquidation,,  sent  to  Jones  a  notice  of  objections  to  his  claim, 
which  claim  he,  Gordon,  rejected.  The  second  of  these  ob- 
jections was  in  these  terms :  '^  That  at  the  date  of  the  bank- 
ruptcy of  the  Gomersalls  you  were  not  the  holder  of  the  bills 
of  exchange  in  the  affidavit  mentioned,  or  any  of  them,  for 
value,  and  could  not  then  have  maintained  an  action  against 
them  thereon,  if  they  had  not  become  bankrupts."  The 
County  Court  judge  adopted  the  objection,  and  ordered 
the  x)roof  against  tne  estate  to  be  limited  to  £200,  but  his 
decision  was  overruled  by  the  Chief  Judge  in  Bankruptcy, 
who  ordered  that  the  proof  for  the  nominal  amount  of  the 
bills  should  be  received  and  be  admitted  to  dividend.  This 
decision  was,  in  its  turn,  overruled  by  the  unanimous  deci- 
sion of  the  Court  of  Appeal,  and  the  proof  was  ordered  to 
be  limited  to  the  sum  of  £200  (').  This  appeal  was  then 
brought 

Mr.  A.  O.  Marten^  Q,C.,  and  Mr.  Cooper  Willis^  for  the 
appellant,  insisted,  first,  that  the  form  of  notice  given  by 
the  trustee  in  bankruptcy  was  insufficient  under  the  general 
Bankruptcy  Rules  of  1870  for  want  of  clearly  specifying  the 
nature  of  the  objection ;  next,  they  contended  that  there 
was  nothing  here  which  could  be  pretended  to  be  a  pref- 
erence of  a  particular  creditor.  The  bills  were  sola,  as 
goods  might  nave  been  sold,  *to  raise  money  for  the  [619 
GomersaUs.  Such  a  sale  of  goods  would  have  been  valid, 
and  so  was  this  sale  of  bills.  Jones  knew  nothing  of  any 
fraud,  and  such  a  knowledge  could  not  be  presupposed 
against  him.  As  against  the  holder  of  bills  of  excnange, 
no  mere  presumptions  were  admissible.  The  negotiability 
of  bills  of  exchange  could  not  be  affected  in  that  way. 
There  was  nothing  here  which  subjected  the  holder  of  these 
bills  to  a  charge  of  taking  part  in  fraud ;  yet,  without  being 
liable  to  that  charge,  he  was  entitled  to  recover  the  fuU 
amount  of  the  bills.  On  the  face  of  them,  the  bills  were 
I)erfectly  regular.    Every  one  knew  that  in  the  ordinary 

0)  Norn.  In  re  OomenaU,  1  Ch.  D.,  187. 

20  Eng.  Rep.  17 
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way  of  commercial  transactions,  bills  of  certain  firms  become 
liable  to  doubts  and  suspicions.  That  made  the  dealing 
•with  them  a  matter  of  risK.  The  person  who,  under  such 
circumstances,  was  willing  to  incur  the  risk,  and  advance 
real  money  upon  bills  of  that  sort,  might  be  accused  of  rash- 
ness but  could  not  be  accused  of  fraud,  and  without  the 
imputation  of  fraud  he  was  entitled  to  recover  the  amount 
of  the  bills  on  which  he  had  advanced  his  money.  For  the 
advantage  of  commerce,  bills  of  exchange  were  negotiable 
instruments  which  passed  freely,  and  wnich,  appearing  ou 
the  face  of  them,  as  these  did,  to  be  valid,  became  on  mere 
transfer,  and  certainly  on  indorsement,  valid  securities  in 
the  hands  of  the  holders.  Unless  there  was  plain  evidence 
establishing  against  the  holders  a  charge  of  fraud  or  corrup- 
tion, thev  were  entitled  to  recover.  There  was  nothing  of 
the  sort  nere.  All  that  was  required  to  be  done  in  the  de- 
livery and  transfer  of  bills  of  exchange  had  been  done  here, 
and  the  parties  to  the  bills,  and  the  estates  of  those  parties, 
were  liable  upon  them.  [Bx  parte  Bloxham  (*),  Byles  on 
Bills  ("),  Castrique  v.  Butiigieg  (*),  and  Denton  v.  Peters  {*), 
were  referred  to.  ] 

Mr.  De  Oex,  Q.C.,  and  Mr.  Finlay  Knight^  for  the  re- 
spondent :  The  form  of  notice  was  amply  sufficient.  There 
was  no  need  here  to  discuss  in  any  way  the  general  doctrine 
of  the  negotiability  of  bills  of  exchange,  but  the  circum- 
stances showed  that,  while  that  general  doctrine  existed  in 
620J  full  force,  a  case  was  ^established  which  left  no  doubt 
that  the  purchase  of  these  particular  bills  had  been  effected 
with  a  full  knowledge  of  the  real  facts,  and  with  the  pur- 
pose of  gaining  an  advantage  for  the  purchaser  at  the  ex- 
fiense  of  the  ordinary  hona  fide  creditors  of  the  Gomersalls. 
f  the  evidence  supported  that  view  of  the  case,  there  was 
no  pretence  for  saying  that  such  a  transaction  could  stand. 
The  undoubted  facts  showed  such  a  case  as  to  throw  on  the 
holder  the  oixus  of  proving  hona  fides  and  value,  and  he  had 
not  proved  value  beyond  a  certain  amount. 

{MarsUm  v.  Allen  Q,  Bailey  v.  Bidwell  (*),  May  v:  Ohap- 
man  ('),  and  Hall  v.  Feather  stone  ("),  were  cited.] 

Mr.  Marten  replied. 

Lord  O'Hagan  :  My  Lords,  you  have  had  the  advantage 
of  an  able  and  elaborate  argument  of  the  case,  and  the  far- 
ther advantage  of  a  report  of  the  full  discussion  which  it 

(')  6  Ves.,  449.  (•)  13  Mee.  A  W.,  78.     See  Parko,  B., 

(*)  Ch.  xi,  ed.  1874.  at  p.  76. 

(»)  10  Moo.  P.  C.  94.  (')  16  Mee.  <b  W.  365. 

(*)  Law  Rep.,  6  a  B.,  476.  H  8  H.  A  N.,  284. 

(*)  8  Mee.  A  W.,  494. 
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underwent  in  the  courts  below;  and  I  believe  that  your 
Lordships  see  no  reason  to  doubt  the  perfect  correctness  of 
the  iudgment  of  the  Court  of  Appeal.  For  my  own  part,  -I 
think  it  manifestly  right ;  and  I  am  glad  that  the  authority 
of  this  House  will  sustain  it,  without  hesitation  or  reserve, 
in  the  interest  of  the  mercantile  honor  and  security  of  the 
country. 

The  facts  of  the  case  are  peculiar,  though  the  principles 
applicable  to  them  seem  to  me  plain  and  well  established. 
As  was  observed  in  the  Court  of  Appeal,  although  frauds 
on  the  eve  of  a  bankruptcy  are  common  enough,  they  have 
usually  been  frauds  on  persons  advancing  money  or  selling 
goods  to  bankrupts ;  but  here  the  fraud  was  not  attempted 
on  the  persons  so  advancing  or  selling,  but  on  the  general 
body  of  creditors.  It  is,  so  far,  novel,  and  all  the  more 
dangerous  on  that  account ;  but  I  am  satisfied  that  the  set- 
tled law  gives  ample  power  to  meet  it :  and  we  are  bound 
to  apply  that  law  witn  vigor  and  efficiency,  if  we  would 
discredit  unconscientious  speculation,  and  prevent  the  rep- 
etition of  transactions  which  the  only  one  of  the  judges 
in  the. courts  below  *who  ruled  in  the  appellant's  [621 
favor,  has  rightly  pronounced  "nefarious." 

A  preliminary  point  was  raised  grounded  on  the  Bank- 
ruptcy Rules  of  1870,  alleging  the  insufficiency  of  the  trus- 
tee's notice  of  objection,  by  reason  of  its  too  great  generality. 
I  have  grave  doubts  whether  such  an  objection  ought  now 
to  be  entertained,  as  it  does  not  appear  to  have  been  taken 
in  the  Court  of  Appeal ;  and  I  think  your  Lordships  would 
scarcely  be  disposed  to  permit  a  suitor  who  has  allowed  his 
opportunity  of  urging  such  a  point  to  lapse,  to  raise  it  after 
judgment  has  been  given  against  him,  and  his  adversary  has 
encountered  expense  and  delay  which  would  have  been 
spared  if  it  had  been  successfully  ur^ed  in  the  first  instance. 
!Bat,  even  if  the  argument  be  admissible,  I  think  there  is 
nothing  in  it.  The  notice  of  objection  to  proof  appears 
sufficient,  under  the  Bankruptcy  Rules  of  1870.  It  indicates, 
clearly  enough,  the  ground  to  be  taken  against  the  appel- 
lant's  claim,  and,  having  regard  to  the  nature  of  the  transac- 
tion and  the  known  principles  on  which  alone  it  could  be 
impeached,  your  Lordships  can  have  no  doubt  that  he  was 
well  informed  of  the  general  case  to  be  made  against  him. 
It  was  not  necessary  or  possible  to  go  into  details.  A  notice 
is  not  a  pleading ;  and  the  doctrine  that,  in  the  latter,  f  raudi, 
to  be  availed  of  against  its  perpetrator,  should  be  specifically 
stated,  has  no  application  to  the  former.  The  defence  comes 
too  late  ;  but,  at  all  events,  it  is  untenable. 
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The  real  questions  in  the  case  are  substantially  two.  The 
appellant  claims  against  the  estate  of  the  bankrupts,  of 
whom  the  respondent  is  trustee,  the  sum  of  £1,727  2^.  in 
respect  of  four  bills  of  exchange,  drawn  by  a  Mr.  Searby, 
accepted  by  them,  and  purchased  by  the  appellant  from 
their  agent  for  the  sum  of  £200.  Your  Lordships  are  re- 
quired to  determine :  First,  whether  the  circumstances  under 
which  the  bills  were  drawn  and  accepted  tainted  them  with 
fraud?  And,  secondly,  whether  the  appellant  had  such 
notice  of  that  fraud  as  disentitles  him  to  recover  ? 

The  bankrupts  carried  on  business  at  Dewsbury  under  the 
name  of  Gomersall  Brothers ;  and  Searby  was  a  commission 
agent  in  London,  selling  goods  for  them.  They  were  in  the 
habit  of  drawing  bills  upon  each  other  to  a  large  extent, 
bills  without  any  consideration.  It  is  perfectly  plain,  upon 
622]  the  correspondence,  that  these  ^ills  were  drawn — ^in 
the  words  of  one  of  the  Lords  Justices — *'  for  the  fraudulent 

Surpose  of  raising  money  so  as  to  cheat  the  creditors  of  both 
rawer  and  acceptor."  Or,  as  another  learned  judge  ex- 
?ressed  it,  '"the  bills  were  mere  shams  and  fictitious  things." 
he  parties  to  them  were  in  a  condition  of  utter  insolvency ; 
and  both  were  contemplating  bankruptcy  whilst  thev  strove 
to  palm  their  worthless  paper  on  the  commercial  puolic. 

The  evidence  of  this  is  conclusively  furnished  by  the  let- 
ters in  proof.  I  do  not  trouble  vour  Lordships  by  reading 
them  again  as  you  have  heard  them  repeatedly,  but  I  shall 
call  your  attention  to  one  or  two  passages  which  put  beyond 
controversy  the  relations  of  these  correspondents  and  the 
motives  of  their  action.  The  bankrupts  wrote  to  Searby  on 
th(?  20th  of  August.  [His  Lordship  read  a  number  of  pas- 
sages from  the  letters  such  as  have  already  been  set  out,  and 
proceeded :]  Comment  on  such  a  correspondence  would  be 
idle.  It  establishes  the  whole  case  of  the  respondent  on  the 
first  branch  of  it — the  insolvency  of  the  parties  ;  the  total 
want  of  consideration  for  the  bills  ;  the  imminence  of  bank- 
ruptcjr ;  and  the  intention  to  defraud.  •  As  betw^n  the 
juggling  concoctors  of  the  bills  it  is  quite  plain  that  they 
were  nullities,  and  that  no  claim  could  have  been  established 
by  the  one  against. the  other. 

But  then  arises  the  second  question — How  far  is  the  ap- 
pellant aflfedted  by  the  fraud  ?  He  alleges  that  he  purchased 
the  bills  for  the  sum  of  £200 ;  and,  although  that  sum  was 
not  one-eighth  of  the  apparent  value,  if  the  purchase  was 
made  bona  Jide^  without  notice  of  the  fraud  or  knowledge 
of  it,  or  means  of  knowledge,  or  duty  to  institute  inquiry 
reasonably  suggested  by  the  circumstances  of  the  case, 


VoL  II.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  133 

H.L.  (E.)  Jones  v.  Gordon.  1877 

which  would  have  afforded  such  knowledge,  he  would  be 
entitled  to  sue  the  acceptor  or  the  drawer,  or  to  claim  his 
dividend  on  the  bankrupt's  estate  for  the  entire  amount. 

On  the  facts  admitted  by  himself,  I  submit  that  your 
Lordships  cannot  hold  him  so  entitled. 

This  is  his  own  sworn  statement  of  the  mode  in  which  he 
became  possessor  of  the  bills : — 

"  These  bills  on  which  I  have  proved  were  brought  to  me  by 
Mr.  Levering.  He  brought  them  all  together.  He  offered 
me  no  other.  I  had  discounted  bills  brought  to  me  by  him  be- 
fore. I  *occasionally  discount  bills.  These  were  left  [623 
with  me  for  a  day  or  two  that  I  might  make  inquiries  about 
them.  I  did  so.  I  never  saw  Searby  to  my  knowledge  to 
that  time.  I  did  not  want  him,  and  I  did  not  ask  Mr.  Lever- 
ing about  him.  I  could  have  found  him  if  I  desired  it.  I 
did  not  know  of  Mr.  Bennett  having  any  bills.  I  had  no 
communication  with  him  about  these  bills.  I  inquired  of 
one  or  two  clerks  I  knew  in  the  city  about  the  credit. of 
Messrs.  Gomersall.  I  thought  it  a  very  risky  thing  from 
the  information  I  received.  I  did  not  inquire  of  any  one  as 
to  the  consideration  for  the  bills,  or  any  of  them.  I  did  not 
ask  Levering  anything  about  the  consideration.  I  am  not 
aware  if  he  had  any  interest  in  them.  I  afterwards  ad- 
vanced £200  for  them.  I  refused  to  discount  them.  I  never 
bongjht  any  other  bills  before  from  any  one.  I  made  no 
inquiry  as  to  the  consideration.  I  generally  buy  as  cheap 
as  I  can.  I  presumed  the  bills  were  bona  fide.  I  have 
received  no  dividend  from  Searby' s  estate.  Lovering  gdve 
me  no  reason  for  his  having  the  bills.  I  think  I  offered  to 
buy  them.  I  declined  to  discount  them.  This  was  the  lat- 
ter end  of  August.  The  check  I  gave  is  dated  the  31st 
August." 

It  is  to  be  noted  that  the  bills  so  sold  bore  false  dates,  and 
that  the  sale  so  made  was  in  the  month  of  August,  after  the 
letters,  to  which  I  have  called  your  Lordships'  attention 
had  indicated  the  purpose  of  bankruptcy  by  the  drawer 
and  acceptor,  and  the  scheme  by  which  they  hoped  to  de- 
feat the  claims  of  creditors.  But  as  we  have  no  proof  that 
Jones  knew  of  the  ante- dating  or  of  the  correspondence,  I 
do  not  think  that  these  things  can  be  fairly  pressed  against 
him.  What  seems  to  me  conclusive  is  his  own  statement  of 
his  own  case.  It  puts,  in  my  mind,  beyond  dispute,  that 
he  must  have  known  the  embarrassed  circumstances  of  the 
acceptors  and  the  drawer.  His  inquiries  as  to  Messrs.  Gom- 
ersall led  him  to  the  conclusion,  he  udmits,  that  it  was  ''a 
very  risky  thing"  to  deal  for  these  acceptances;  and,  as  to 
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Searbjr,  the  transaction  itself  was  perfectly  demonstrative 
of  his  insolvent  condition.  This  draft  made  Mm  answerable 
for  above  £1,700,  and  it  was  purchased,  with  all  his  liability, 
upon  it,  for  £200.  The  bills,  according  to  Mr.  Levering' s 
account,  had  been  hawked  about  and  nobody  would  have 
them  ;  and  when  the  appellant  took  them,  without  inquiry 
or  explanation,  he  must  have  beeA  thoroughly  assured  of 
624]  the  *incapacity  of  the  parties  to  meet  their  engage- 
ments. In  his  affidavit,  he  says  he  was  informed  th^t  the 
acceptors,  although  in  difficulties,  "were  possessed  of 
assets,"  and  he  speculated  on  the  possibility  of  rendering 
those  assets  available  to  the  detriment  of  bona  fide  creditors. 
But  that  very  allegation  tends  to  make  if  plain  that  he  pur- 
chased, having  no  expectation  of  recovering  against  Searby, 
and  he  had  none,  because  the  circumstances  satisfi^  him, 
as  they  must  have  satisfied  any  reasonable  being,  that  Searby 
would  not  be  able  to  discharge  his  liabilities. 

Assuming,  then,  that  the  appellant  had  knowledge  of  the 
insolvency  of  the  acceptors  and  the  drawer,  what  was  the 
nature  of  the  transaction  of  sale  ?  For  a  sum  of  £200,  a  claim 
to  £1,727  is  sold,  and  no  sort  of  reason  is  sought  or  given  for 
a  proceeding  so  abnormal  and  extraordinary.  Could  any 
man  of  intelligence, — any  commercial  man, — any  man  con- 
versant with  bill  transactions, — and  such  the  appellant  was, 
— have  failed  to  believe  that  the  offer  of  sucli  terms  was 
clouded  with  suspicion  and  su^^estive  of  fraud  ?  Could  any 
honest  trader,  disposed  to  realize  advantage  only  from  just 
and  open  dealing,  have  failed  to  inquire  as  to  the  motives 
which  suggested  such  a  strange  proposal,  and  to  seek  some 
explanation  that  might  reconcile  it  with  fair  play  to  all  con- 
cerned ? 

The  appellant's  hope,  avowedly,  was  to  clutch  a  portion 
of  the  assets  of  the  bankrupts,  through  the  transfer  of  secu- 
rities of  a  most  questionable  kind ;  and  it  is  unjust  to  him 
to  suppose  that  he  shrank  from  investigation,  because  he 
apprehended  that  it  might  lead  to  discovery  which  would 
baulk  him  of  his  object,  and  make  his  claim,  as  a  purchaser 
with  notice  of  the  fraud,  inadmissible  in  a  court  of  justice? 

At  all  events,  he  deliberately  abstained  from  all  inquirv. 
He  had  the  fullest  opportunity  of  making  it.  Levering,  ne 
says,  "gave  no  reason  for  having  the  bills:"  and  Levering 
never  was  interrogated  about  them.  Searby  was  within  his 
reach — "  I  could  have  found  him,"  he  says,  'Mf  I  desired  it." 
But  he  desired  nothing  of  the  kind.  He  did  not  wish  to 
ask, — how  it  came  to  pass  that  Searby  sold  his  large  liability 
for  a  sum  so  small }    He  did  not  desire  to  put  a  question  as 
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to  the  consideration  for  the  bills ;  or  why,  or  where  they 
had  been  concocted,  or  what  would  be  the  *eflfect  of  [62o 
the  transfer  of  them  on  the  creditors  of  the  conspiring  insol- 
vents ?  Any  question  of  the  sort  he  felt  might  get  an  incon- 
venient answer ;  and  having  the  fullest  means  of  knowledge, 
he  wilfully  refused  to  obtain  it.  Of  the  reason  of  his  refusal 
your  Lordships  cannot  entertain  a  doubt. 

Very  properly,  reliance  was  placed  by  the  respondent's 
counsel  on  the  inadequacy  of  the  price  onered  for  the  bills, 
considered  as  valid  and  subsisting  securities ;  and  it  was 
fairly  urged  that  as,  in  the  criminal  law,  the  purchase  of 
goods  at  a  gross  undervalue  is  pregnant  evidence  of  guiltv 
Knowledge,  so,  in  this  case,  the  buyer  of  above  £1,700  wortn 
of  securities  for  £200  must  reasonably  have  such  Knowledge 
imputed  to  him.  It  was  argued  on  the  other  side  that  as 
no  more  could  be  got  for  them  in  the  market,  the  price  was 
adequate,  and  that  therefore  such  an  inference  should  not  be 
drawn.  But  this  is  a  plain  fallacy.  If  other  people  were 
wise  enough  and  honest  enough  to  avoid  a  fraudulent  trans- 
action, their  abstinence  can  hardly  avail  the  man  who  does  not 
shrink  from  it,  in  spite  of  the  flagrant  indicia  of  impropriety. 

My  Lords,  the  law  upon  the  subject  is  clear,  and  m  full 
accordance  with  sound  policy  and  common  sense.  It  is 
thus  stated  in  a  work  of  very  high  authority:  '*A  wilful 
and  fraudulent  absence  of  inquiry  into  the  circumstances, 
when  they  are  known  to  be  such  as  to  invite  inquiry,  will 
(if  a  jury  think  that  the  abstinence  from  inquiry  arose  from  a 
suspicion  or  belief  that  inquiry  would  disclose  a  vice  in  the 
bills)  amount  to  general  or  implied  notice"  (*).  And  Lord 
Wensley dale  has  said:  "Notice  and  knowledge  mean  not 
merelv  express  notice,  but  knowledge,  or  the  means  of 
knowledge,  to  which  the  party  wilfully  shuts  his  eyes"  (*). 

My  Lords,  I  suggest  that  the  case  before  your  Lordships 
comes  plainly  within  the  operation  of  these  principles.  Tne 
circumstances,  beyond  all  doubt,  invited  inquiry,  and  made 
it,  to  an  honest  man,  unavoidable.  The  means  of  knowledge 
were  in  the  appellant' s  power.  He  dealt  personally  with  Lev- 
ering. He  had  Searby  at  his  call.  He  never  questioned  the 
one  or  sent  for  the  otner.  His  conduct  was  wlioUy  inexpli- 
cable save  on  the  assumption  of  his  suspicion  or  belief — which 
any  person  of  ordinar^  *sense  and  experience  must  [626 
have  entertained — that  inquiry  would  disclose  a  '*  vice  in  the 
bills."  He  was  determined  tnat  notice  of  that  vice  should 
not  be  used  to  deprive  him  of  his  chance  of  a  dividend,  and 

(')  Byles  on  BIUb,  119,  and  cases  there        (')  L'ord  Wensleydale,  May  v.   Chap- 
cited,  man,  16  M.  <fc  W.,  861. 
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tried  to  avoid  it  by  "wilfully  shutting  his  eyes,"  and  evad- 
ing all  inquiry.  My  Lords,  he  has  not  succeeded.  The 
legal  principles  to  which  I  have  adverted  govern  the  case ; 
and  the  notice  which  they  enable  your  Lordships  to  fix 
upon  him  will  deprive  him  of  profit  from  the  fraud. 

Mere  negligence  might  not  disentitle  him  to  recover. 
Mere  inadequacy  of  consideration  miffht  not,  in  certain  cir- 
cumstances, bar  his  claim.  In  spite  of  both,  he  might  have 
proved  the  integrity  of  his  motives  and  the  purity  of  his 
conduct.  But,  without  disregard  to  nndisputed  facts  (which 
seem  to  me  to  make  it  palpable  that  his  ignorance  was  wilful, 
if  it  was  not,  as  I  believe  it  was,  only  simulated),  this  trans- 
action cannot  be  allowed  to  stand.  If  it  could,  the  creditors 
of  an  insolvent  would  never  be  sure  that  he  might  not,  by  a 
trick  at  the  moment  when  his  circumstances  had  become 
most  desperate,  and  when  he  was  actually  preparing  to  go 
into  bankruptcy,  transfer  the  right  to  prove  on  his  estate  to 
a  person  with  whom  he  had  had  no  real  dealings,  and  who 
had  no  real  claim  upon  him,  so  as  to  make  the  dividend  of 
legitimate  creditors  inadequate  or  wholly  worthless.  Lord 
Justice  Mellish  calls  this  "a  new  fraud ;"  and  the  invention 
of  it  too  characteristic  of  a  period  which  has  been  dishon- 
orably marked  by  affairs  of  the  kind.  With  that  eminent 
and  lamented  judge  I  think  that  we  should  be  ''very  un- 
worthy descendants"  of  those  who  have  heretofore  aamin- 
istered  our  law,  if  we  allowed  it  to  prevatt.  If  we  needed 
to  better  the  example  of  those  who  established  the  doctrines 
which  guard  the  rights  of  creditors,  I  am  sure  your  Lord- 
ships would  not  hesitate  to  give  those  principles  a  salutary 
extension.  But  this  seems  to  me  unnecessary.  The  exist- 
ing law,  strictly  applied  to  the  circumstances  with  which 
we  have  to  deal,  is  abundantly  sufficient  to  enable  you  to 
do  plain  justice  by  affirming  the  judgment  of  the  Court  of 
Appeal. 

Whether  the  appellant  should  be  allowed  to  prove  for  the 
£200  which  he  paid  to  Levering,  is  not  now  a  question  for 
decision,  as  there  is  no  cross-appeal.  The  Lords  Justices 
ruled  that  he  should  be,  and  whatever  may  be  my  own  im- 
627]  pression  of  the  matter,  their  *decision  in  that  respect 
is  unchallenged,  and  I  shall  say  nothing  of  it. 
.  On  the  whole,  I  advise  your  Lordships  that  the  judgment 
should  be  affirmed  and  the  appeal  dismissed  with  costs. 

Lord  Blackburn  :  My  Lords,  I  am  entirely  of  the  same 
opinion.  I  should  be  extremely  sorry  to  say  anything  which 
snould  cast  doubt  upon  the  principle  that  a  bill  of  exchange, 
or  a  negotiable  instrument  of  that  sort,  is  negotiable  to  the 
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fnllest  extent  of  its  kind.  The  negotiation  of  these  bills  of 
exchange,  in  a  mercantile  country  like  this,  is  of  very  great 
value.  I  take  it  to  be  perfectly  clear  that  when  a  bill  of  ex- 
change is  (as  these  bills  of  exchange  are)  on  the  face  of  it  a 
good  bill,  and  there  is  nothing  on  the  face  of  it  to  show  the 
contrary,  itpriTfia  facie  imports  value,  prima  fade  a  bill  df 
exchange  is  a  good  bill  of  exchange,  and  it  is  necessary  to 
show  the  contrary.  I  take  it  that  even  if  the  contrary  is 
shown,  if  it  can  be  shown  that  a  bill  of  exchange  in  its  incep- 
tion was  not  a  good  bill  of  exchange,  and  that  originally  it 
was  obtained  by  fraud,  ^et  a  person  who  has  taken  it  bona 
fide  and  for  value  is  entitled  to  sue  upon  it  if  the  parties  are 
solvent,  and  is  entitled  in  a  case  oi  bankruptcy  to  prove 
upon  it,  even  though  it  is  shown  that  there  was  an  infirmity 
or  vice  in  the  title  of  some  of  those  persons  who  passed  it, 
unless  the  knowledge  of  that  vice  is  brought  home  to  him 
who  took  it. 

But,  then,  I  think  it  is  clear  both  upon  the  authorities, 
and  also,  as  it  seems  to  me,  upon  good  sense,  that  when  it  is 
shown  that  a  bill  of  exchange  was  a  fraudulent  one,  or  an 
lUe^l  one,  or  a  stolen  one,  in  any  one  of  those  cases  it  be- 
ing Known  that  the  person  who  holds  it  was  a  party  to  that 
fraud,  to  that  illegality,  or  to  that  theft,  and  therefore  could 
not  sue  upon  it  himself,  the  presumption  is  so  strong  that 
he  would  part  with  it  to  somebody  who  could  sue  for  him 
that  that  shifts  the  burden.  Then,  instead  of  the  bill  of 
exchange  \^\xk%  prima  fa^ie  good,  as  it  otherwise  would  be, 
so  that  the  person  holding  it  is  entitled  to  recover  upon  it 
without  proof  of  more,  that  shifts  the  burden.  That  has 
been  decided  over  and  over  again.  The  consequence  is,  that 
the  man  who  sues  has  in  that  case  the  otvil%  upon  him  to 
prove  that  he  *gave  value.  I  should  be  unwilling  to  [628 
say  precisely  whether  it  shifts  the  onuB  upon  him  to  show 
that  he  gave  value  honafide^  so  that,  although  he  gave  value 
he  must  give  some  affirmative  evidence  to  show  that  he  was 
doing  it  honestly,  or  whether  the  onus  of  proving  that  he  is 
dishonest,  or  that  he  had  notice  of  things  that  were  dishonest, 
remains  on  the  other  side,  although  he  is  bound  to  prove 
value.  The  language  of  the  quotation  from  Mr.  Baron 
Parke  would  seem  to  show  that  the  onu%  as  to  both  is 
shifted ;  but  I  do  not  think  that  has  ever  been  decided,  nor 
do  I  think  it  is  necessary  to  decide  it  in  the  present  case. 
I  have  no  doubt  that  in  proving  value,  it  may  be  proved 
that  he  himself  took  the  bill  under  such  circumstances,  that 
although  he  gave  value  he  could  not  sue  upon  it. 

Partner,  my  Lords,  I  think  it  is  right  to  say  that  I  con- 
20  Eng.  Rep.  18 
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sider  it  to  be  fully  and  thoroughly  established  that  if  value 
be  given  for  a  bill  of  exchange,  it  is  not  enough  to  show  that 
there  was  carelessness,  negligence,  or  foolishness  in  not  sus- 
pecting that  the  bill  was  wrong,  when  there  were  circum- 
stances which  might  have  led  a  man  to  suspect  that.  All 
these  are  matters  which  tend  to  show  that  there  was  dishon- 
esty in  not  doin^  it,  but  they  do  not  in  themselves  make  a 
defence  to  an  action  upon  a  bill  of  exchange.  I  take  it  that 
in  order  to  make  such  a  defence,  whether  in  the  case  of  a 
party  who  is  solvent  and  sui  Juris,  or  when  it  is  sought  to 
De  proved  against  the  estate  of  a  bankrupt,  it  is  necessary 
to  show  that  the  person  who  gave  value  for  the  bill,  whether 
the  value  given  be  great  or  small,  was  affected  with  notice 
that  there  was  something  wrong  about  it  when  he  took  it. 
I  do  not  think  it  is  necessary  that  he  should  have  notice  of 
what  the  particular  wrong  was.  If  a  man,  knowing  that  a 
bill  was  in  the  hands  of  a  person  who  had  no  right  to  it, 
should  happen  to  think  that  perhaps  the  man  had  stolen  it, 
when  if  he  nad  known  the  real  truth  he  would  have  found, 
not  that  the  man  had  stolen  it,  but  that  he  had  obtained  it 
by  false  pretences,  I  think  that  would  not  make  any  differ- 
ence if  he  knew  that  there  was  something  wrong  about  it 
and  took  it.  If  he  takes  it  in  that  way  he  takes  it  at  his 
peril. 

But  then  I  think  that  such  evidence  of  carelessness  or 
blindness  as  I  have  referred  to  may  with  other  evidence  be 
good  evidence  upon  the  question  which,  I  take  it,  is  the 
629]  r^  one,  whether  he  did  *know  that  there  was  some- 
thing wrong  in  it.  If  he  was  (if  I  may  use  the  phrase) 
honestly  blundering  and  careless,  and  so  took  a  bill  of  ex- 
change or  a  bank  note  when  he  ought  not  to  have  taken  it, 
still  he  would  be  entitled  to  recover.  But  if  the  facts  and 
circumstances  are  such  that  the  jury,  or  whoever  has  to  try 
the  question,  came  to  the  conclusion  that  he  was  not  hon- 
estly blundering  and  careless,  but  that  he  must  have  had  a 
suspicion  that  there  was  something  wrong,  and  that  he  re- 
frained from  asking  questions,  not  because  he  was  an  honest 
blunderer  or  a  stupid  man,  but  because  he  thought  in  his 
own  secret  mind— I  suspect  there  is  something  wron^,  and 
if  I  ask  questions  and  make  farther  inquiry,  it  will  no 
longer  be  my  suspecting  it,  but  my  knowing  it,  and  then  I 
shall  not  be  able  to  recover — I  think  that  is  dishonesty.  I 
think,  ray  Lords,  that  that  is  established,  not  only  by  good 
sense  and  reason,  but  by  the  authority  of  the  cases  them- 
selves. 

Now,  my  Lords,  I  pass  from  the  general  question  to  the 
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particular  case  before  us.  These  bills  of  exchange  would 
seem  to  be  good  bills  of  exchange ;  there  is  nothing  wrong 
upon  the  fiice  of  them,  but  although  they  purport  to  be 
drawn  as  good  bills  would  be  drawn,  yet  the  external  evi- 
dence proves  beyond  all  doubt  (I  will  not  trouble  your 
Lordships  by  repeating  the  letters  which  have  been  read) 
that  at  the  time  these  bills  were  drawn,  and  at  the  time  they 
were  indorsed,  Searby  the  drawer,  and  Gomersall  the  ac- 
ceptor were  both  Intending  to  become  bankrupts,  not  simply 
that  they  were  both  insolvent  and  likely  to  become  bank- 
rupts, but  that  they  had  it  actively  in  their  minds  that  tbey 
were  going  to  become  bankrupts,  and  they  both  were  aware 
and  knew  that  if  they  could  put  these  bills  of  exchange 
in  issue,  and  get  them  circulated  into  the  hands  of  an  hon- 
est holder  (oi  course  they  would  have  preferred  that  it 
should  be  an  honest  holder  rather  than  a  dishonest  one), 
that  man  would  come,  not  upon  them  personally,  but  upon 
the  estate  after  they  wei^e  bankrupts,  and  take  away  from 
their  creditors  as  many  shillings  in  the  pound  of  the  assets 
as  the  dividend  would  amount  to  upon  tne  nominal  amount 
of  those  bills,  and  not  upon  the  sum  actually  advanced  on 
them. 

There  was  an  elaborate  discussion  of  the  matter  by  the 
late  Lord  Justice  Hellish,  for  whom  no  one  can  have  a 
greater  respect  than  I  have,  to  prove  that  such  being  the 
transaction  it  could  not  possibly  stand  in  a  court  of  bank- 
ruptcy ;  to  show  that  such  a  bill  *could  have  been  [630 
proved  neither  by  Searby  nor  by  any  one  to  whom,  in  con- 
templation of  bankruptcy  (for  I  consider  that  a  material 
element),  it  was  issued  in  order  that  he  might,  advancing  a 
small  sum  upon  it,  get  from  the  dividends  in  the  Court  of 
Bankruptcy  the  full  nominal  amount  of  the  bills.  There 
was  an  elaborate  argument  to  show  that  that  would  have 
been  a  fraud  upon  the  bankruptcy  laws,  and  that  the. bills 
could  not  have  been  allowed  to  be  proved,  either  in  the 
hands  of  Searby  or  of  any  one  who  took  them  with  notice 
that  there  was  something  wrong  about  the  bills,  the  notice 
being  in  the  manner  and  to  the  extent  1  have  already  men- 
tioned. No  one  who  took  with  notice  could  sue  ;.  that  must 
be  the  result.  It  did  not  require,  I  think,  so  much  elabo- 
rate argument  to  show  that,  but  I  have  not  the  slightest 
hesitation  in  advising  the  House  to  affirm  in  that  particular 
the  judgment  of  the  court  below. 

Then,  my  Lords,  comes  the  important  question,  is  there 
enough  here  to  show  that  Jones,  who  gave  JE200  upon  these 
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bills,  the  nominal  amonnt  of  which  was  £1,727,  had  notice 
to  the  extent  to  which,  as  I  have  mentioned,  notice  must  be 
proved  that  there  was  something  wrong  about  the  bills; 
that  they  conld  not  have  been  proved  against  the  estate  of 
Gomersall  by  Searbv,  the  holder,  and  that  they  were  brought 
to  him  to  get  a  small  sum  for  them,  because  they  could  not 
have  been  issued  without  1  Was  there  enough  to  lead  Jones 
to  a  suspicion  of  that,  and  therefore  to  call  upon  him  to 
make  inquiries,  or  if  he  did  not  make  inquiries,  was  there 
enough  to  show  that  that  must  have  been  wilful  on  his  part, 
and  because  he  thought  that  if  he  did  make  inquiries  the 
result  would  be  unfavorable  ?  I  think  it  is  necessary  to  go 
as  far  as  that,  and  I  think  the  evidence  amply  goes  as  mr 
as  that  in  this  case. 

Mr.  Jones  gives  two  accounts  of  his  purchase  of  the  bills. 
One  of  them  is  in  his  second  affidavit  where  he  savs  that 
the  bills  '*  were  brought  to  me,"  "and  offered  to  me  for  dis- 
count, and  from  inquiries  I  then  made  I  received  informa- 
tion that  the  acceptors  would  be  unable  to  pay  the  said 
bills  in  full  as  they  were  in  difficulties,  but  that  they  were 

Possessed  of  assets,  and  that  there  was  a  fair  prospect  of  my 
eing  able  to  obtain  payment  of  parts  of  the  amount  made 
payable  by  the  said  bills.  The  bills  were  left  in  my  hands 
for  a  few  days,  and  on  the  31st  of  August  last  I  agreed  to 
purchase  the  same  for  the  sum  of  £200."  I  read  mat, -my 
631]  Lords,  *because  it  seems  to  me  that  Mr.  Jones  there 
states,  without  disguise,  the  important  and  material  fact 
that  he  was  aware  that  Gomersall  &  Co.'s  bankruptcy  was 
in  contemplation,  that  he  was  aware  that  they  had  assets, 
that  he  was  aware  that  he  would  jjet  his  share  of  the  divi- 
dends upon  the  full  amount  of  the  bills  of  exchange,  namely, 
£1,760,  and  that  he  thought  that  would  be  enough  to  repay 
him  the  £200,  and  certainly,  therefore,  that  he  was  quite 
aware  of  that  material  and  cardinal  fact  that  the  bills  were 
issued  and  discounted  in  contemplation  of  bankruptcy. 
When  he  is  examined  viva  voce  he  says:  *'The  bills  were 
brought  to  me,  the  bills  were  left  with  me  for  a  day  or  two 
that  I  might  make  inquiries  about  them.  I  did  so.  I  never 
saw  Searby  to  my  knowledge  at  that  time.  I  did  not  want 
him,  and  I  did  not  ask  Mr.  Lovering  about  him.  I  could 
have  found  him  if  I  desired  it."  Then  he  goes  on  after  a 
little  while  and  says :  '^  I  made  no  inquiries  of  any  one  as  to 
the  consideration  for  the  bills,  or  any  of  them.  I  did  not 
ask  Lovering  anything  about  the  consideration.  I  am  not 
aware  if  he  had  any  interest  in  them.     I  afterwards  ad- 
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vanced  £200  for  them.    I  refused  to  discount  tllem.    I  never 
bought  any  other  bills  before  from  any  one.     I  made  no  in- 

?uiry  as  to  the  consideration.  I  generally  buv  as  cheap  as 
can.  I  presumed  the  bills  were  bona  fide.  I  have  received 
no  dividend  from  Searby's  estate.  Loyering  gave  me  no 
reason  for  his  having  the  bills." 

Now,  my  Lords,  in  an  ordinary  case  a  man  is  entitled  to 
presume  a  bill  to  be  bona  fide^  but  I  think  it  becomes  a 
question  whether,  under  the  circumstances  which  this  state- 
ment discloses,  Jones  had  a  right  to  presume  that  the  bills 
were  bcmaflde^  and  whether  he  did  not  really  know  that  if 
lie  inquired  into  them,  or  spoke  to  Searby,  or  inquired  of 
anybody  else  about  Searby,  he  would  have  been  confirmed 
in  what  he  himself  suspected,  that  the  bills  were  not  bona 
fide.  Consequently,  although  if  Searby  had  got  an  honest, 
Ignorant,  innocent  man  without  knowledge  to  give  value  for 
them  that  man  would  have  been  able  to  prove,  yet  he,  Jones, 
would  be  then  fixed  with  clear  knowledge  which  would  pre- 
vent him  from  being  a  person  entitled  to  recover,  and  there- 
fore he  abstains  from  making  inquiries. 

I  think,  my  Lords,  that  since  the  repeal  of  the  Usuiy 
Laws  we  *can  never  inq  uire  into  the  question  as  to  how  [63^ 
much  was  given  for  a  bill,  and  if  Searby  was  in  such  a  posi- 
tion that  he  could  have  proved  against  the  estate  it  would 
have  been  no  objection  at  all  that  he  conveyed  these  bills  to 
another  for  a  nominal  amount,'that  he  sold  bills  nominally 
amounting  to  £1,727  for  £200.  Although  I  think  that  could 
not  have  been  inquired  into,  yet  the  amount  given  in  com- 
parison with  the  apparent  value  is  an  important  piece  of 
evidence  guiding  us  to  a  conclusion  as  to  whether  or  not  it 
was  a  bona  fide  transaction.  I  am  sure  of  this,  that  in  crim- 
inal cases  the  general  evidence  that  is  given  to  show  that  the 
receiver  of  goods  which  were  stolen  knew  that  they  were 
stolen  is  that  he  has  given  a  great  undervalue  for  them. 
That  is  not  by  any  means  conclusive,  because  it  may  very 
well  be  that  ne  has  given  the  undervalue  under  circum- 
stances which  do  not  suffice  to  prove  that  he  had  a  felonious 
intention,  or  a  felonious  knowledge,  which  would  be  re- 
quired to  make  him  guilty.  In  like  manner,  I  think  if  it  is 
shown  that  a  considerable  undervalue  was  given  for  bills, 
although  that  alone  would  probably  not  be  sufficient,  it  is 
an  element,  and  an  important  element,  in  considering  whether 
the  man  who  gave  that  undervalue  was  bona  fide  doing  it 
because  he  was  in  honest  blundering  and  stupidity  taking 
the  thing  without  knowing  that  he  was  committing  or  as- 
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sistin^  in  fr&ud,  or  because  he  had  a  suspicion  that  he 
would  deprive  himself  of  a  good  bargain  if  he  made  too 
much  inquiry  and  so  had  it  brought  home  to  him  that  there 
was  fraud. 

My  Lords,  with  regard  to  this  I  do  not  know  that  I  can 
do  better  than  refer  to  what  the  late  Lord  Justice  Mellish 
says  about  these  particular  circumstances  (*).  He  says  that 
Mr.  Jones  "manifestly  knew  that  both  parties"  (the  drawer 
and  the  acceptor)  ' '  were  hopelessly  insolvent,  probably  that 
the  drawer  could  pay  nothing  at  aU ;  but  that  the  acceptors, 
although  likely  to  become  bankrupts,  had  assets  sufficient 
to  pay  a  dividend."  I  have  always  pointed  out,  and  I  wish 
to  repeat  it,  that  in  my  mind  the  fact  that  these  bills  were 
issued  for  discount  in  contemplation  of  bankruptcy,  and 
that  the  discounter  knew  that  it  was  in  contemplation  of 
bankruptcy,  is  of  extreme  importance.  Then  he  goes  on : 
"What  right  had  he  to  suppose  that  an  utterly  insolvent 
633]  *drawer"  (that  is  Searby),  "a  man  who  would  do 
such  a  thing  as  sell  bills  for  £200,  and  in  a  short  time  after- 
wards have  a  claim  against  him  for  £1,700 — would  have  kept 
these  bills  in  his  possession  for  two  or  three  months  after 
they  were  drawn,  never  receiving  any  money  at  all  upon 
them,  if  he  had  had  a  good  claim  as  against  the  acceptor?" 
"It  appears  to' me,"  says  the  late  Lord  Justice,  "that  if 
Jones  nad  not  absolutely  shut  his  eyes,  there  was  sufficient 
for  him  to  come  to  the  coifclusion,  looking  to  the  state  of 
both  these  parties,  that  these  bills  were  drawn  for  the  pur- 
pose of  enabling  them  recklessly  to  raise  money  on  the  eve 
of  bankruptcy."  I  am  entirely  of  the  same  opinion,  and  I 
think  that,  taking  the  whole  of  the  circumstances  together, 
particularly  the  fact  that  he  knew  they  were  issued  in  con- 
templation of  bankruptcy,  the  fact  that  he  calculated  the 
Srice  upon  what  he  supposed  would  be  the  amount  of  divi- 
end  that  he  should  receive  upon  the  whole  amount  of  the 
£1,727,  and  that,  apparently  (though  the  evidence  is  slight 
upon  that  point),  the  amount  of  that  dividend  would  have 
been  about  three  times  what  he  paid ;  taking  all  these  things 
together,  and  seeing  how  very  improbable  it  was  that  the 
bills  should  be  discounted  in  the  way  that  they  were,  hon- 
estly, by  a  person  who  had  a  right  to  prove  against  the 
estate,  taking  all  these  things  together,  I  come  to  exactly 
the  same  conclusion  that  was  arrived  at  by  the  Court  of 
Appeal  below,  that  the  circumstances  were  such  as  to  pro- 
duce the  conviction  that  his  refraining  from  making  farther 

(»)  1  Ch.  Div.,  at  p.  145. 
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inquiry,  not  necessarily  of  Searby,  but  of  anybody  about 
Searb^,  can  be  attributed  to  nothing  else  than  a  suspicion  in 
his  mind  that  something  was  wrong  about  the  bills,  and  that 
if  he  inquired  farther  he  would  be  fixed  with  clear  and  con- 
clusive notice  and  knowledge  that  the  bills  were  wrong,  and 
that,  therefore,  he  could  not  get  a  dividend  upon  them. 
Now  it  is  proved  in  fact  that  the  bills  were  wrong,  so  that  if 
he  had  notice  he  could  not  get  a  dividend.  Under  these 
circumstances  I  think  that  the  decision  of  the  court  below 
was  quite  right,  and  I  consequently  agree  in  the  judgment 
proposed. 

I  have  only  farther  to  add  a  word  or  two  on  the  point  that 
the  notice  of  objection  to  the  proof,  given  by  the  trustee, 
was  not  sufficient.  I  think,  no  doubt,  there  must  be  such  a 
notice  as  calls  the  ^attention  of  the  parties  to  the  fact  [634 
to  be  proved,  so  that  they  may  be  prepared  to  meet  it,  but 
I  thiuK  that  this  notice  was  amply  sufficient  to  show  to  every- 
body who  read  it  that  the  point  to  be  disputed  was  this,  was 
Mr.  Jones,  who  took  these  bills,  a  bonajide  holder  for  value 
in  such  a  manner  that  he  could  have  sued  upon  them  if  the 
parties  had  been  solvent,  or  could  prove  upon  them  in  case 
of  banki'uptcy?  And  the  course  of  the  evidence  shows  that 
they  so  understood  it,  and  that  the  parties  brought  their 
proof  accordingly. 

Lord  Gordon  :  My  Lords,  I  quite  concur  in  the  views 
which  have  been  expressed  by  your  Lordships,  and  I  think 
it  ver^  satisfactory  indeed  that  we  feel  ixot  the  slightest  diffi- 
culty in  affirming  the  judgment  of  the  Lords.  Jnstices.  I 
think  it  would  be  a  very  serious  thing  for  the  commercial 
world  if  there  should  be  any  toleration  of  such  practices  as 
appear  to  have  been  adopted  by  the  parties  who  are  inter- 
ested in  this  case. 

When  I  looked  into  the  case  I  thought  the  judgment  ap- 
peared to  be  right,  and  the  only  difficulty  which  suggested 
Itself  arose  from  the  fact  that  the  learned  judge  in  Bank- 
iruptcy  entertained  a  different  view.  But  I  see  that  the  way 
in  which  he  treats  the  subject  is  this:  **If  Mr.  Jones  could 
^  sustain  an  action,  as  no  doubt  he  could,  against  the  drawer 
and  acceptor  of  these  bills,  he  being  the  bona  fide  holder 
for  valuable  consideration,  then  he  can  prove  upon  them." 
Now  this  is  an  assumption  which  I  venture  to  think  he  was 
scarcely  justified  in  making.  Looking  to  all  the  circum- 
stances, 1  doubt  very  much  whether  Jones  could  have  main- 
tained any  action  on  the  bills.  Yet  the  whole  scheme  of  the 
first  judgment  is  based  upon  that  hypothesis.     I  also  doubt 
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very  much  whether,  even  if  he  could  raise  an  action,  he 
could  prove  against  the  estate.  I  think  that  the  state  of 
bankruptcy  introduces  some  new  elements  into  the  consid- 
eration of  such  questions  as  these,  and  opens  the  door  for 
an  investigation  into  the  conduct  of  the  bankrupt  and  those 
who  were  conjunct  and  confident,  as  we  express  it  in  Scot- 
land, with  the  bankrupt.  Behaving,  as  they  have  behaved, 
and  attempting,  as  thev  have  attempted,  to  benefit  by  his 
bankruptcy,  I  do  not  think  they  could  have  been  allowed 
the  advantage  they  sought.  Probably  your  Lordships 
635]  V7ould  *consider  more  carefully  any  suggestions  of 
fraud  on  the  part  of  those  who  were  conscient  and  confidant 
with  the  bankrupt  than  you  would  consider  similar  sugges- 
tions with  regard  to  third  parties,  or  any  one. 

Now,  in  the  present  case,  the  transactions  between  the 
Gomersalls  and  Searby  really  are  positively  disgraceful.  I  am 
not  using,  I  think,  too  stron^r  an  expression  when  the  learned 
Chief  Judge  in  Bankruptcy  nimseli  says :  "  I  do  not  wonder 
at  the  impression  made  upon  the  learned  judge's  mind" 
(that  is,  the  County  Court  judge),  *'when  the  details  of  all 
these  nefarious  transactions  came  out  before  him."  In  a 
case  which  produces  the  impression  which  this  case  did  pro- 
duce even  upon  the  learned  Chief  Judge,  that  the  transac- 
tions were  nefarious,  one  feels  anxious  that  courts  should 
not  allow  themselves  to  be  run  away  with  from  the  true  strict 
law  applicable  to  the  case.  I  have  very  carefully  watched 
this  case  during  the  argument  of  Mr.  Marten,  and  have  gone 
along  with  a  great  deal  of  what  he  said  as  to  the  impolicy 
of  doing  anything  which  would  injure  the  negotiability  of 
bills  of  exchange,  which  form  so  valuable  an  element  in  the 
credit  of  this  country.  But  steadily  keeping  that  in  view,  I 
venture  to  think  that,  looking  at  the  facts  of  this  case,  we 
not  only  have  here  a  case  as  between  the  Gomersalls  and 
Searby  of  gross  fraud,  but  that  any  one  who  had  notice  of 
the  real  facts  ought  to  have  made  minute  inquiries  into  all 
the  circumstances  under  which  he  took  the  bills.  If  the  ap- 
pellant took  the  bills  from  Searby,  who  was  open  to  objec- 
tion, and  he  had  notice  of  the  objection,  it  would  apply  to 
him.  If  he  wilfully  abstained  from  making  himself  cognizant 
of  the  facts,  it  n\ay  properly  be  said  that  if  a  man  wilfully 
shuts  his  eyes,  so  as  to  avoid  inquiring  into  the  circum- 
stances connected  with  such  a  history  as  this,  the  only  im- 
pression which  can  be  produced  upon  any  unbiassed  mind 
is,  that  he  did  so  because  he  was  afraid  that  if  he  inquired 
into  the  circumstances  he  would  ascertain  what  would  be 
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equivalent  to  notice,  destructive  of  any  claim  he  might 
afterwards  make. 

Order  appealed  from  affirmed^  and  appeal 
dismissed  with  costs. 

Lords^  Joxvrnal^  26fch  June,  1877. 

Solicitors  for  the  appellant :  Hooks,  Kenrick  &  Co. 
Solicitors  for  the  respondent :   Williamson^  Hill  <6  Co. 


[2  Appeal  Cases,  636.] 

H»L.  (E.),  July  10,  12,  1877. 

[HOUSE  OF  LORDS.] 

♦Patrick  Keith,  and  David  Wyllie,  Appellants ;  [636 
and  John  Burrows,  and  William  I^erks,  Respon- 
dents ('). 

Frtigkt — Mortgage  of  Ship — BiU  of  Lading. 

A  mortgagee  of  a  ship  does  not,  ordmarily  speaking,  obtain,  by  the  mortgage  alone, 
a  transfer,  by  way  of  contract  or  assi^ment,  of  the  right  to  freight.  The  mortgagor 
remains  the  domitma  of  the  ship,  with  regard  to  everything  relating  to  its  employ- 
ment, or  non-employment,  or  to  any  rate  of  freight  to  De  earned  by  its  employment, 
uDtU  the  mortgagee  takes  possession.  The  mortgagee  on  taking  possession  becomes 
the  owner,  and  it  is  by  virtue  of  that  ownership,  and  not  by  virtue  of  any  antecedent 
contract  or  right,  that  he  is  entitled  to  receive  the  freight,  which,  by  contract  or 
otherwise,  is  lawfi^lly  payable. 

Goods  which,  by  the  terms  of  the  bill  of  lading,  have  been  carried  upon  a  nominal 
amount  of  freight,  can  be  lawfully  demanded,  by  the  holder  of  the  bill  of  lading,  on 
payment  of  that  amount. 

The  owner  of  a  ship  cannot,  by  his  subsequent  acts,  give  to  his  mortgagees,  as 
against  the  holder  of  a  bill  of  lading,  rights  different  from  those  possessed  by  him- 
self under  it. 

M.  was  the  owner  of  sixty  shares  in  a  ship.  B.  (who  acted  as  master)  was  the 
owner  of  the  remaining  four  shares.  As  B.  could  not  get,  at  San  Francisco  where 
be  WV8,  any  employment  for  the  ship,  he  determined  to  obtain  a  cargo  of  wheat  and 
brine  it  to  Englana  **  on  ship's  account."  Not  having  money  to  purchase  the  wheat, 
he  obtained  the  cargo  on  the  credit  of  P.  <fe  Co.  To  them  he  gave  bills  of  lading, 
describing  the  wheat  as  "  shipped  on  owner's  account,"  deliverable  to  the  order  of 
P.  A  Co.  *'  at  freight  of  U.  per  ton."  Bills  of  exchange  for  the  price  of  the  wheat 
(afterwards  duly  accepted  by  M.)  were  also  given  to  P.  d^  Co.  M. ,  who  carried  on 
business  in  London,  had  obtained  from  K.  ik  Co.,  merchants  in  London,  advances  of 
money,  and,  by  way  of  security,  had  given  them  a  mortgage  of  his  shares  in  the 
ship.  While  Uie  ship  was  on  its  voyage,  M.  arranged  with  B.  A  Co.,  also  of  London, 
to  make  him  advances  to  take  up  the  bills  of  exchange ;  the  advances  were  made, 
and,  for  these  advances,  he  agreed  that  B.  A  Co.  should  receive  the  bills  of  lading, 
and  certain  policies  of  insurance  effected  by  him,  and  should  sell  the  cargo  for  his 
account  and  their  own.  B.  A  Co.  sold  the  cargo  of  wheat  to  third  persons.  The 
sale  note  described  the  wheat  as  **  at  the  price  of  43«.  6d  per  quarter  of  600  lbs.  ship- 
ped .  .  .  including  freight  and  insurance,-  <kc.  .  .  .  Vessel  to  discharge  aflixit. 
Paymf-nt,  cash  in  London,  within  seven  days,"  d^c.  The  last  sentence  of  the  note 
was,  '*  As  cargo  is  coming  on  ship's  account,  freight  is  to  be  computed  at  654.  per 
ton  of  2240  lbs.  and  invoice  to  be  rendered  accordingly."  The  invoice,  made  out 
•by  M.  contained  these  words  "  6179  ors,  @  48«.  6rf.  per  500  lbs."  "  Freight  [637 
on  tons  1879-7-1-S  @  668.  per  2240  lbs."  M.  obtained  from  B.  A  Co.  necesssry  ad- 
vances, with  which  he  took  up  the  bills  of  exchange,  which,  with  the  bills  of  lading 

Q)  Affirming,  post,  p.  487,  and  reversing  18  Eng.  Rep.,  272. 

20  Ekg.  Rep.  19 
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attached,  were  then  handed  to  him.  Both  sets  of  bills  were  delivered  to  B.  &  Co. 
with  a  memorandum  indorsed  on  the  bills  of  lading  that  they  were  "  assigned  to 
B.  &  Co.,"  and  "  the  freight  assigned  is  at  the  rate  of  559.  per  ton,  and  not  the  nomi- 
nal amount  of  1«.  "per  ton."  The  bills  of  lading  and  invoice  were  sent  to  the  pur- 
chasers of  the  wheat.  When  the  vessel  arrived  K.  <fe  Co.,  as  mortgagees  of  the  ship, 
took  possession  of  it.  The  purchasers  of  the  wheat  claimed  delivery  of  it  to  them  on 
payment  of  the  freight  stated  in  the  bills  of  lading  : 

IJeid,  that  they  were  entitled  to  the  delivery  of  it  on  payment  of  that  freight,  for 
that  the  bills  of  lading  could  not,  under  the  circumstances  of  the  case,  be  altered, 
and  that  the  55«.  per  ton,  introduced  into  the  bought  note,  formed  part  of  the  whole 
purehftse-moncy,  being  a  payment  to  be  made  on  delivery  of  the  cargo,  and  though 
called  "freight"  did  not  properly  bear  that  character. 

This  was  an  appeal  against  an  order  of  the  Court  of  Ap- 
peal, which  had  reversed  a  previous  judgment  of  the  Com- 
mon Pleas  Division  ('). 

The  action  was  brought  by  Keith  &  Wyllie,  to  try  the 
right  to  freight  on  a  cargo  of  wheat  brought  from  San  Fran- 
cisco to  England  in  the  Stonehouse,  and  the  facts  were  turned 
into  a  special  case  for  the  opinion  of  the  court. 

The  plaintiffs  were  merchants  in  London,  trading  as  James 
Wyllie  &  Co.  The  defendants,  Burrows  &  Perks,  were  corn 
factors  and  brokers,  also  carrying  on  business  in  London. 
John  Morison  was  the  owner  of  sixty  out  of  sixty-four 
shares  in  the  ship  Stonehouse,  the  master,  Mr.  Bley,  being 
the  owner  of  the  remaining  four  shares.  On  the  1st  of  De- 
cember, 1874,  Morison  executed  a  mortgage  of  his  sixty 
shares  in  favor  of  Keith  &  Co.,  to  secure  a  sum  of  £7,500, 
which  they  had  advanced  to  him,  and  for  interest,  and  for 
any  farther  advances.  The  ship  was  then  at  San  Francisco 
seeking  employment.  As  commercial  affairs  there  were 
then  very  much  deranged,  no  freight  could  be  obtained,  and 
therefore  rather  than  return  in  ballast  Bley  determined  to 
obtain  a  cargo  "  on  ship's  account."  Messrs.  Parrott  &  Co. 
were  merchants  at  San  Francisco,  and  through  them  he  ob- 
tained a  cargo  of  wheat  (described  as  consisting  of  23,644 
sacks),  and  the  invoice  stated  the  wheat  to  be  shipped  by 
638]  Parrott  &  Co.,  consigned  to  their  *order  (which  gave 
them  the  control  of  the  cargo  till  the  price  should  be  paid), 
by  order  of  John  Morison  for  account  and  risk  of  whom  it 
miglit  concern."  Parrott  &  Co.  drew  bills  of  exchange  on 
Morison  at  sixty  days'  sight,  to  cover  the  price  of  the  wlieat. 
The  bill  of  lading  made  the  wheat  deliverable  to  Parrott  & 
Co.,  or  order,  "freight  payable  on  delivery  at  Is.  per  ton  of 
2,240  lbs.  of  gross  weight  delivered."  The  freight  then  cur- 
rent at  San  Francisco  was  55s.  per  ton,  but  the  nominal 
amount  was  inserted  as  the  wheat  was  shipped  as  Morison' s 
wheat  in  Morison' s  own  vessel.     The  ship  sailed  from  that 

(»)  1  C.  p.  D.,  722  (where  the  facts  are  fully  detailed);  2  C.  P.  D.,  163. 
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place  on  the  3d  of  December,  1874.  The  bills  of  exchange 
were  accepted  on  the  21st  of  December,  1874,  payable  on 
the  22d  of  February,  1876,  and  with  bill  of  lading  were  de- 
livered to  Parrott  &  Co.  On  the  1st  of  January,  1875,  Mori- 
son  effected  two  policies  of  insurance  on  freight,  valued,  the 
one  at  £4,000,  and  the  other  at  £1,000.  The  sum  required 
to  meet  the  bills  of  exchange  amounted  to  £10,364  19s,  4d. 
Morison  wanted  to  obtain  money  for  this  purpose,  and  in 
January,  1875,  arranged  with  Burrows  &  Co.  for  the  neces- 
sary advance,  to  secure  which  they  were  to  be  at  liberty  to 
sell  the  cargo  and  receive  the  proceeds  on  Morison' s  ac- 
count ;  the  bill  of  lading  and  the  policies  to  be  deposited 
with  Burrows  &  Co.  as  security.  Before  making  the  ad- 
vance Burrows  &  Co.  searched  the  register  at  the  Custom- 
House,  but  did  not  find  any  notice  of  any  incumbrance  on 
the  vessel,  nor  had  they  any  notice  that  Morison' s  shares 
therein  had  been  mortgaged  to  Keith  &  Co.  On  the  4th  of 
January,  Burrows  &  Co.  advanced  to  Morison  £3,000,  and 
received  from  him  the  policy  for  £4,000.  On  the  2d  of  Feb- 
ruary, 1876,  he  executed  in  favor  of  Keith  &  Co.  a  second 
mortgage  of  his  shares  in  the  ship  to  secure  £4,000  and  far- 
ther advances. 

On  the  19th  of  February,  Burrows  &  Co.  on  behalf  of 
Morison  and  of  themselves,  sold  the  cargo  to  Messrs.  Jump, 
of  Liverpool.  The  bought  note  contained  the  following 
statements :  "  Bought  or  J.  Morison,  through  Messrs.  Bur- 
rows &  Perks,  for  Henry  Jump  &  Sons,  Liverpool,  a  cargo 
of  Californian  wheat,  fair  average  quality  of  the  season's 
shipments  when  shipped;  shipped  per  Stonehouse,  first 
class,  from  San  Francisco.  Bill  of  lading  dated  about  2d 
December,  1874,  say  23,644  bags  containing  3,089,775  lbs., 
at  the  price  of  43^.  6d.  per  quarter  of  500  lbs.  shipped  ;  bags 
*  weighed  and  paid  for  as  wheat ;  including  freight  [639 
and  insurance,  to  any  safe  port  in  the  United  liingdom, 
&c.*  ....  no  charge  for  demurrage  or  bags.  ....  Pay- 
ment, cash,  in  London,  within  seven  days  ....  in  ex- 
change for  bill  of  lading,  and  policies  of  insurance  (free  of 
war  risk),  effected  with  approved  underwriters,  but  for 
whose  solvency  sellers  are  not  responsible.  Invoice  quan- 
tity is  to  be  final."  Then  followed  some  other  terms  as  to 
money  allowances,  not  necessary  to  be  mentioned,  and  the 
bought  note  concluded  thus :  "As  cargo  is  coming  on  ship's 
account,  freight  is  to  be  computed  at  55s.  per  ton  of  2,240  lbs. 
and  invoice  to  be  rendered  accordingly."  The  case  stated 
that  Burrows  &  Co.  would  have  had  a  difficulty  in  disposing 
of  the  cargo  without  allowing  amount  equivalent  to  fl^eight 
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to  remain  unpaid  till  the  vessel's  arrival;  and  would  not 
have  obtained  so  large  a  price  for  it.  Morison  made  out  an 
invoice  in  accordance  with  the  above  bought  note ;  it  was  in 
these  terms:  *' Invoice  of  wheat  per  Stonehouse,  at  San 
Francisco,  sold  to  Messrs.  Henry  Jump  &  Sons,  Liverpool, 
as  per  contract  of  19th  February,  1875. 

"  23,644  sacks  wheat  at  43/6  per  600  lbs £13,440  10     6 

Freight  in  tons  1879:  7:  1  :  8—66/ per  2240  lbs.     .        .        .         8,798     6    0 

£9,647     6     6 
Brokerage,  i  % 67    4    0 

£9,680     1     6 
Interest  from  26  Feb.  to  19  April,  62  days  ai  6%  .        .        .  68    4  10 

£9,611  16  7" 


On  the  22d  of  February,  Morison  obtained  from  Burrows 
&  Co.  an  advance  of  £9,000,'  which,  with  the  previous  sum, 
made  up  their  advances  to  £12,000,  and  with  these  sums  he 
paid  the  bills  of  exchange  given  for  the  purchase  of  the 
wheat,  and  on  such  payment  received  the  bill  of  lading  and 
the  bills  of  exchange  attached  thereto,  which,  on  the  next 
day  he  handed  to  Burrows  &  Co.,  and  indorsed  the  follow- 
ing memorandum  on  the  bill  of  lading:  "We  assign  our 
640]  interest  in  the  within  freight  to  Messrs.  *Burrows  & 
Perks,  London,  whose  receipt,  or  that  of  their  appointed 
agent,  will  be  sufficient  discharge.  The  freight  assigned  is 
at  the  rate  of  65/  per  ton,  and  not  the  nominal  amount  of 
Is.  per  ton. 

"  J.  Morison  &  Co.  24/2/75." 

At  the  same  time  he  wrote  to  Burrows  &  Co.  the  following 
note:  ''We  farther  give  you  in  security  policy  of  insur- 
ance on  wheat  £1,500,  and  on  freights  £1,000,  both  in  the 
Stonehouse.  Should  this  vessel  be  lost,  we  trust  you  will 
give  us  the  collection  on  them  as  well  as  on  the  former 
policies.  J.  Morison  &  Co." 

The  invoice  was  forwarded  to  Messrs.  Jump,  who  paid  the 
balance,  £9,511  16^.  7d,,  and  shortly  afterwards  sold  their 
interest  in  the  cargo  to  Ross  &  Co.  of  Liverpool. 

On  the  2d  of  March,  Morison  mortgaged  his  interest  in  the 
ship  to  Joseph  Harrold,  to  secure  a  sum  of  £800  then  ad- 
vanced to  him.  Harrold  registered  his  mortgage  on  the 
next  day,  the  3d  of  March,  and  thus  stood  in  the  position  of 
first  mortgagee.  Keith  &  Co.  did  not  register  their  mort- 
gages till  the  6th  of  March. 

The  ship  arrived  on  the  13th  of  April  at  Falmouth,  for 
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orders,  and  was  taken  possession  of  by  Harrold  and  by 
Keith  &  Co.,  as  mortgagees.  Harrold' s  claim  being  fully 
covered  by  the  ship  he  laid  no  claim  to  the  freight.  The 
ship  arrived  at  Liverpool  on  the  19th  of  April.  The  market 
was  then  falling.  Tlie  freight  at  55s.  per  ton  was  claimed 
bj'  Keith  &  Co.,  as  the  mortgagees  of  the  ship.  Burrows 
&  Co.  insisted  tliat  it  belonged  to  them  under  the  assignment 
made  to  them. 

By  an  agreement  between  the  respective  parties,  made  in 
order  to  prevent  delay  and  loss,  the  sum  in  dispute  was  paid 
into  the  London  and  Westminster  Bank  to  abide  the  event 
of  the  action. 

The  Court  of  Common  Pleas  gave  judgment  for  the  plain- 
tiffs (');  on  appeal,  that  judgment  was  reversed  (').  This 
appeal  was  then  brought. 

Mr.  0.  S.  C.  Bowen  (Mr.  HerscheU^  Q.C.,  was  with  him), 
for  the  appellants,  the  mortgagees :  The  owner  of  a  ship  is 
entitled  to  freight  from  any  person  whose  goods  he  has  car- 
ried in  his  ship.  The  mortgagee  of  a  ship  *stands  [641 
precisely  in  the  same  situation  aa.  the  owner,  CaTnden  v. 
Anderson  {^\  where  Lord  Kenyon  said  Q,  "The  right  to 
freight  results  from  the  right  of  ownership."  Morrison 
V.  Parsons  (*)  proceeded  on  that  principle.  On  that  princi- 
ple, too,  the  insurer,  on  becoming  the  abandonee  of  a  vessel, 
IS  entitled  to  the  same  rights  as  the  original  owner,  and  can 
claim  the  freight,  Davidson  v.  Case  if)  \  freight  being  an 
incident  to  the  ship :  Stewart  v.  The  Oreenock  Marine  In- 
surance Company  (*) ;  The  Scottish  Marine  Insurance  Com- 
pany V.  Turner  (").  The  value  of  the  goods  is  enhanced  by 
the  service  of  carrying  them,  and  therefore  the  person  who 

Serforms  that  service  is  always  entitled  to  compensation : 
fiUer  V.  Woodfall^  per  Lord  Campbell  (*).  In  that  case 
there  was  no  freight  at  all  declared  to  be  payable,  the  goods 
were  from  beginning  to  end  the  goods  of  the  shipowner,  and 
that  case  may,  therefore,  be  taken  as  establishing  the  prin- 
ciple of  liability  to  freight,  or  payment  in  the  nature  of 
freight,  for  service  rendered.  If  the  goods  at  the  commence- 
ment of  the  voyage  belong  to  the  shipowner  he  will  not,  pier- 
haps,  in  point  of  form  insert  in  the  bill  of  lading  the  amount 
of  the  freight,  for  he  would  not  go  through  the  ceremony  of 
paying  himself,  thdugh,  if  he  conducts  his  business  prpp- 
erly,  he  will,  as  Lord  Colonsay  observed  in  Weguelin  v. 

(»)  1  C.  p.  D.,  722.  («)  6  M.  &•  a,  79 ;  2  Br.  A  Bi.,  879;  6 

(«)  2  C.  P.  D.,  164.  B.  Moo.,  116. 

(»)  6  T.  R.,  709.  D  2  H,  L.  C„  169. 

{*)  At  p.  711.  (8)  1  Macq.  Sc.  App.  Caa.,  834. 

(»)  2  Taunt.,  407.  (•)  8  EI.  <b  Bl,  493,  at  pp.  604-505. 
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CelUer  (')  enter  the  freight  on  one  side  to  the  credit  of  the 
vessel,  and  on  the  other  debit  the  cargo  with  the  freight. 
The  mortgagee  when  he  takes  possession  under  his  mort- 
gage has  a  right  to  treat  the  ship  as  earning  a  substantial 
freight,  and  though  the  shipowner,  while  the  goods  were  his 
own,  charged  no  freight  against  them,  they  become  liable  to 
freight  the  moment  he  consigns  them  to  third  persons. 
Oumm  V.  Tyrie  (')  abundantly  confirms  that  proposition. 
[Lord  Penzance  :  In  all  the  cases  where  a  contract  for 
ii^ight  exists  the  only  question  is,  who,  under  the  various 
circumstances  of  those  cases,  is  entitled  to  the  freight.] 
There  is  a  contract  here.  If  none  had  existed  while  the 
wheat  was  the  property  of  the  shipowner,  it  arose  when  he 
642]  parted  with  property  *in  the  wheat,  and  was  de- 
clared in  the  bought  note.  [Lord  Blackburn  :  The  con- 
tract was  in  the  bill  of  lading,  and  there  the  freight  is  stated 
at  \s.  per  ton.] 

The  case  of  Brown  v.  North  (')  is  not,  when  rightly  con- 
sidered, adverse  to  the  appellants.  No  freight  was  payable 
there ;  but  then  the  cargo  continued,  all  the  time  the  prop- 
erty of  the  shipowner,  and  no  change  was  made  by  him  in 
its  original  character.  Here  a  change  was  made,  and  made 
by  him  while  he  possessed  full  authority  to  make  it.  While 
the  shipowner  was  still  the  owner  both  of  ship  and  cargo, 
he  assigned  by  a  written  paper,  dated  the  24th  of  February, 
1875,  the. freight,  as  freight,  to  Burrows  &  Perks,  declaring 
in  the  written  paper,  ''The  freight  assigned  is  at  the  rate  of 
65/ per  ton,  and  not  the  nominal  amount  of  1/per  ton.'* 
And  in  the  same  manner  the  bought  note  itself  made  by 
Burrows  &  Perks  on  the  sale  by  them  of  the  wheat  to  Jump 
&  Co.  contained  the  words:  ''As  cargo  is  coming  on  ship's 
account  freight  is  to  be  computed  at  55/  per  ton."  Burrows 
&  Perks  had  therefore  ample  notice  that  the  freight  was  to 
be  at  a  real  and  not  a  nominal  amount,  and  conducted  their 
dealings  on  the  sale  of  the  cargo  with  that  knowledge. 
They  were  now  incapable  of  denying  what  they  themselves 
had  done. 

Mr.  R.  E.  Webster  (Mr.  Thesiger^  Q.  C,  was  with  him): 
It  is  not  denied  as  a  general  proposition  that  the  owner 
of  a  ship  is  entitled  to  freight  for  goods  darried  in  his  ship, 
and  that  a  mortgagee  taking  possession  before  the  goods  are 
delivered  stands  in  exactly  the  position  of  the  owner,  and 
like  him  is  entitled  to  the  freight.     It  is  distinctly  so  stated 

(»)  Law  Rep.,  6  H.  L.,  286,  at  p.  801.        97 ;  affirmed,  6  Beat  &  S.,  298  ;    34  L.  J. 
•(«)  4  Best  <Sc  S.,  680;    83  L.  J.  (Q.B.),     (Q.B.),  124. 

(»)  8  Ex.,  1. 
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by  Lord  Justice  Wood  in  Brown  v.  Tanner  (*).  But  the 
circumstances  here  render  that  geheral  doctrine  entirely 
inapplicable.  The  owner  has  a  right  to  carry  his  own  goods 
in  his  own  vessel  without  paying  any  freight,  Alexander  v. 
Simms  (*) ;  The  Mercantile  Bankw.  Gladstone  ('),  or  to  state 
in  the  bill  of  lading  a  freight  which  is  pnrely  nominal,  and 
the  mortgagee,  merely  because  he  is  mortgagee,  cannot  claim 
freight  against  the  owner.  If  the  owner  so  states  it  and 
then  sells  the  cargo  and  hands  over  the  bill  of  lading,  he  can- 
not afterwards  ^charge  a  new  and  different  sum  for  [643 
freight.  He  is  bound  by  the  statement  of  the  freight  in  the 
bill  of  lading.  Nor  can  his  mortgagee  in  that  respect  stand  in 
a  different  situation  from  himself,  and,  upon  the  general  doc- 
trine that  freight  is  chargeable  on  goods  carried,  or  on  the  pre- 
tence that  the  value  of  the  goods  has  thereby  been  increased, 
alter  the  amount  from  that  stated  in  the  bill  of  lading 
whatever  that  amount  may  be.  If  he  could  do  that  a  bill  of 
lading  would  be  a  valueless  instrument.  Brown  v.  Northi^) 
is  a  distinct  authority  to  show  that  the  terms,  whatever  they 
were,  stated  in  the  bill  of  lading  must  be  observed.  And  there 
the  bills  of  lading  said — *'ho  freight  being  owner's  property," 
or  ^^  on  owner's  account."  In  Oumm  v.  Tyrie  (*)  there  was  an 
express  stipulation  for  payment  of  freight,  thotfgh  no  par- 
ticular freight  w^as  named,  and  the  mortgagee  was  held  en- 
titled to  freight  because  the  owners  would  have  been  entitled 
to  it  had  there  been  no  mortgage.  So  would  the  shipowner 
here,  but  the  amount  was  settled ;  it  was  fixed  at  Is.  per 
ton.  In  Miller  v.  Wood f all  i^)  the  claim  for  freight,  as 
freight,  was  expressly  negatived,  but  a  compensation  was 
allowed  for  the  service  performed  by  the  insurers  in  bring- 
ing the  goods  from  Southport  to  Liverpool,  and,  for  con- 
venience sake,  that  compensation  was  calculated  at  the  rate 
which  would  have  been  payable  as  freight  for  carrying  the 
goods  such  a  distance.  But  that  was  a  kind  of  quantum 
meruit  and  did  not  affect  "any  rights  previously  existing. 
The  sale  of  the  cargo  here  was  effected  on  terms — what 
terms  % — those  to  be  found  in  the  bill  of  lading,  namely,  a 
freight  of  \s,  per  ton.  As  Lord  Justice  Mellish  said  (') :  "I 
am  clear  that  the  mortgagees  have  no  right  to  what  they 
contend  is  'accruing  freight'  unless  they  can  find,  in  ex- 
istence at  the  time  when  they  take  possession,  a  contract 
by  which  freight  was  to  be  paid  to  the  mortgagor."     The 

(»)  Law  Rep.,  8  Ch.,  697,  at  p.  602.  97  ;  affirmed,  6  Best  A  S.,  298 ;  84  L.  J. 

(*)  6  D.  M.  «fe  G.,  67.  (Q.B.),  124. 

(»)  Law  Rep.,  8  Ex.,  283.  (•)  8  El.  A  Bl.,  498. 

("»)  8  Ex.,  1.  (')  2  C.  P.  D.,  at  p.  166. 

(*)  4  Best  &.  S.,  680 ;  33  L.  J.  (Q.B.), 
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only  contract  here  was  that  which  declared  the  freight  to  be 
Is,  per  ton.  And  the  court  below  rightly  held  that  the  words 
introduced  into  the  assignment  of  the  freight  and  into  the 
bought  note  did  not  alter  the  bill  of  lading  and  create  a 
new  freight,  but  only  related  to  the  form  and  the  periods 
644]  *in  which  the  two  sets  of  payments  by  the  purchasers 
for  the  cargo  and  for  the  delivery  of  it,  were  to  be  made. 

Mr.  Bowen  replied :  No  authority  had  gone  farther  than 
this ;  that  the  holder  of  a  bill  of  lading  had  a  right  to  receive 
the  goods,  but  only  on  the  payment  of  freight.  Here  he 
refused  to  pay  freight  because  the  owner  of  the  ship  had 
originally  snipped  the  goods  on  his  own  account,  and  con- 
sequently no  freight  was  payable  from  him  to  himself.  But 
here  the  holder  of  the  bill  of  lading  was  a  third  person, 
who  had  purcha&ed  the  goods  under  a  bought  note  after- 
wards made,  and  made  while  the  owner  had  full  authority 
to  make  it,  and  which  stated  a  substantial  and  not  a  nominal 
freight,  and  so  the  purchaser  became  liable  to  pay  the  sub- 
stantial freight.  Having  made  the  agreement,  he  could  not 
now  deny  it.  At  all  events  he  was  bound  to  pay  to  the 
mortgagee  that  portion  of  the  freight  which  accrued  due  in 
respect  of  the  carriage  of  the  goods  after  the  mortgagee  had 
taken  possession. 

The  Lord  Chancellor  (Lord  Cairns):  My  Lords,  in 
this  case  your  Lordships  have  heard  from  the  learned  coun- 
sel for  the  appellants,  Mr.  Bowen,  an  extremely  able  and 
ingenious  argument,  and  certainly  everything  has  been  said 
by  him  which  could  be  said  in  support  of  the  propositions 
for  which  the  appellants  contend.  But  notwithstanding,  I 
do  not  think  that,  now  that  this  case  is  properlv  understood, 
there  is  any  doubt  in  any  of  your  Lordships^  minds  as  to 
what  decision  should  be  arrived  at. 

I  should  say  at  the  outset  that  there  is  an  apparent  con- 
flict, but  it  seems  to  me  to  be  nothing  more  than  an  apparent 
conflict,  in  the  decisions  of  the  courts  below.  It  is  quite 
true  that  the  Common  Pleas  Division  decided  in  favor  of  the 
appellants,  and  that  decision  was  reversed  by  the  unanimous 
decision  of  the  Court  of  Appeal.  But  as  I*  read  what  took 
place  in  the  Common  Pleas  Division  the  great  stress  of  the 
arguments  went  upon,  and  the  attention  of  the  court  was 
occupied  with,  not  the  question  which  has  been  argued  now, 
645j  but  another  question  which  might  arise  in  *the  case 
with  reference  to  the  efl'ect  of  the  Ship  Registry  Acts.     The 

E articular  question  which   has  now  been  argued  at  your 
rordships'   oar  was  disposed  of  in  the  Court  of  Common 
Pleas  in  a  very  few  sentences,  and  in  a  way  which  seems  to 
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me  to  show — indeed  I  think  that  was  admitted  at  the  bar — 
that  this  point  was  not  fully  developed  in  argument  before 
the  Common  Pleas  Division. 

Now,  my  Lords,  the  question  arises  with  regard  to  the 
rights  of  the  mortgagee  of  a  ship  taking  possession,  both 
generally  and  also  under  the  circumstances  of  this  particular 
case.  My  Lords,  with  regard  to  the  general  rignts  as  be- 
tween mortgagor  and  mortgagee  of  a  ship  there  cannot,  I 
think,  at  this  time  of  day  be  any  real  controversy.  The 
mortgagee  of  a  ship  does  not,  ordinarily  speaking,  or  by  a 
mortgage  such  as  existed  in  the  present  case,  obtain  any 
transfer  by  way  of  contract  or  assignment  of  the  freight,  nor 
does  the  mortgagor  of  a  ship  undertake  to  employ  the  ship 
in  any  paricular  way,  or  indeed  to  employ  the  ship  so  as*to 
earn  freight  at  all.  The  mortgagor  of  a  ship  may  allow 
the  ship  to  lie  tranquil  in  dock,  or  he  may  employ  it  in  any 
part  of  the  world,  not  in  earning  freight,  but  for  the  purpose 
of  bringing  home  goods  of  his  own  or  for  his  own  benefit. 
Those  goods  which  are  brought  home  for  him,  he  may  sell 
at  their  full  market  price  when  they  arrive  in  this  country, 
thereb}%  of  course,  bringing  into  his  own  pocket  not  merely 
the  original  value  of  the  goods,  but  also  the  portion  of 
remuneration  which  represents  the  value  of  the  carriage  of 
those  goods  from  abroad.  Or,  again,  he  may,  in  making 
throngn  his  master  a  contract  for  freight  at  a  foreign  port, 
attach  to  the  carriage  of  the  goods  a  rate  of  freight  wnich 
may  either  be  nominal  or  may  be  very  far  under  the  or- 
dinary rate  of  freight  of  the  market.  AH  those  acts  would 
be  the  ordinary  incidents  of  the  ownership  of  the  mortgagor, 
who  remains  the  dominus  of  the  ship  with  regard  to  every- 
thing connected  with  its  employment,  until  the  moment 
arrives  when  the  mortgagee  takes  possession.  If  the  mort- 
gagee is  dissatisfied  with  the  amount  of  authority  which  the 
mortgagor  possesses  by  law,  it  is  for  him  to  put  an  end  to 
the  opportunity  of  exercising  that  authority  oy  taking  the 
control  of  the  ship  out  of  the  hands  of  the  mortgagor. 

My  Lords,  all  these  propositions  are  beyond  dispute,  and 
indeed  were  not  denied  in  the  argument  at  the  bar.  And, 
farther,  it  was  *not  denied  that  in  the  present  case,  [646 
where,  upon  the  shipment  of  the  goods  at  San  Francisco, 
there  was  inserted  in  the  bills  of  lading  a  i-ate  of  freight  of 
1^.  a  ton,  which  was  merely  nominal,  the  owner,  or  the 
master  on  the  part  of  the  owner,  had  a  right  to  insert  that 
sum  in  the  bills  of  lading ;  and  moreover  that  if  those  bills 
of  lading  had  been  passed  over  to  third  parties,  these  third 
parties  when  the  ship  arrived  in  this  country  and  was  taken 
20  Eng.  Rep.  20 
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possession  of  by  the  mortgagee,  might  have  come  with  those 
bills  of  lading  and,  on  payment,  or  tender,  of  a  sum  repre- 
senting the  nominal  amount  of  freight,  might  have  taKeu 
f)ossession  of,  and  would  have  been  entitled  to  have  de- 
ivered  over  to  them,  the  goods  in  question.  It  was  also 
not  denied  that^  if  nothing  more  had  happened,  and  if  the 
owner  of  this  ship  him  sell  had  come,  the  mortgagee  having 
taken  possession,  and  had  asked  for  those  goods  to  be  de- 
livered to  him,  paying  the  mortgagee  in  possession  the  nom- 
inal sum  for  the  freight,  he  also  would  have  been  entitled  to 
receive  the  goods. 

My  Lords,  in  point  of  fact  when  a  mortgagee  takes  pos- 
session he  becomes  the  master  or  owner  of  the  ship,  and  his 
position  is  simply  this:  from  that  time  everything  which 
represents  the  earnings  of  the  ship  which  had  not  been  paid 
before,  must  be  paid  to  the  person  who  then  is  the  owner, 
who  is  in  possession.  The  owner  then  in  possession  happens 
to  be  the  mortgagee,  and  it  is  in  consequence  of  his  filling 
that  position,  and  not  by  virtue  of  any  contract  or  any 
antecedent  right,  that  he  becomes  the  person  entitled  to 
receive  the  freight.  But  that  right  again  is  itself  checked 
by  another  consideration.  All  that  ne  can  receive  is  that 
which  the  ship  was  in  the  course  of  earning,  either  by  way 
of  expi-ess  contract,  or,  which  is  the  same  thing,  by  carry- 
ing goods  upon  a  quantum  meruit. 

My  Lords,  I  pass  therefore  from  all  those  questions,  which, 
as  the  argument  developed  itself,  turned  out  not  to  be  really 
disputed,  and  I  come  to  that  which  was  the  only  real  con- 
troversy in  the  case.  It  is  said  on  behalf  of  the  appellants 
that,  although  originally  the  bills  of  lading  were  given  for 
this  nominal  freight,  and  might  properly  oe  given  for  it, 
and  if  nothing  more  had  been  done,  upon  the  payment  of 
that  freight  the  goods  must  have  been  delivered  up,  some- 
thing more  was  done,  and  a  different  state  of  things  arose 
647  J  whilst  the  ship  was  on  the  voyage  and  when  it  was  *on 
the  point  of  arriving  in  this  country.  Now,  my  Lords, 
what  happened-was  this.  Bills  of  exchange  had  been  drawn 
at  San  Francisco  representing  the  value  of  the  goods  which 
liad  been  put  on  board.  Those  bills  of  exchange  had  been 
sent  over  to  this  country  with  the  bills  of  lading  attached, 
and  were  maturing.  In  order  to  get  possession  of  the  bills 
of  lading  it  became  necessary  for  Mr.  Morison,  who  was 
the  owner  of  the  ship,  and  in  whose  interest  the  goods  had 
been  put  on  board,  to  provide  for  the  payment  of  the  bills 
of  exchange  a  sum  of  upwards  of  £10,000.  He  could  not 
do  that  with  his  own  money,  and  he  made  an  arrangement 
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with  the  respondents  that  they  were  to  provide  the  money, 
and  that  the  goods  were  to  be  realized  in  the  common  in- 
terest both  of  Morison,  the  owner  of  the  ship  and  the  goods, 
and  of  the  respondents,  who  were  providing  him  with  this 
money  to  take  up  these  bills  of  exchange,  together  with 
some  farther  sum,  making  the  advance  altogether,  I  think, 
about  £12,000. 

My  Lords,  the  sale  of  the  goods  was  put  into  the  hands  of 
the  respondents,  and  the  goods  were  sold  by  them  to  persons 
of  the  name  of  Jump  of  Liverpool,  and  it  is  upon  the  word- 
ing of  the  documents  which  then  passed,  that  the  difficulty 
of  the  case,  if  it  be  a  difficulty,  has  arisen,  at  all  events  that 
the  ground  for  the  argument  of  the  appellants  has  arisen. 
Now  I  must  say  with  regard  to  the  docum*ents  that  they  are 
not,  as  it  seems  to  me,  very  happily  expressed ;  but  when  they 
are  carefully  looked  at,  I  do  not  think  there  can  be  the  least 
doubt  as  to  what  was  intended  by  the  parties.  The  docu- 
ments are  three  in  number,  and  although  they  are  of  differ- 
ent dates,  running  from  the  19th  to  the  24th  of  February,  it 
is  quite  clear — indeed  the  statements  in  the  case  go  to  that 
extent — that  the  three  documents  are  all  to  be  taken  to- 
gether; they  form  part  of  one  and  the  same  transaction, 
and  it  is  impossible  to  estimate  properly  the  exact  character 
of  the  transaction  unless  the  documents  are  looked  at. 

My  Lords,  I  .do  not  at  all  propose  to  read  the  first  docu- 
ment at  length,  for  it  has  been  very  recently  read  to  your 
Lordships.  It  is,  in  the  greater  part  of  it,  an  ordinary  con- 
tract of  sale  on  the  cost,  freight,  and  insurance  terms,  and 
in  the  centre  or  early  part  of  the  contract  we  have  the  words 
"including  freight."  But  inasmuch  *as  the  last  [648 
clause  of  the  contract  expands  this  word  ''freight,"  and 
puts  ameaningUpon  what  is  intended  by  the  word  "freight" 
in  the  centre,  your  Lordships  must  read  the  Contract  as  if 
the  glossary,  the  interpretation  of  the  term  "freight"  given 
at  the  end,  had  been  read  into  the  centre  of  the  contract. 
Now,  the  glossary  or  interpretation  which  is  given  of  the 
term  "freight"  at  the  end  of  the  contract  explains  very 
clearly  what  the  parties  meant  when  they  used  it  in  the 
centre  of  the  contract.  We  must  bear  in  mind  that  which, 
obviously,  was  made  known  at  the  time  to  the  parties, 
as  to  what  was  in  the  bills  of  lading.  The  clause  at  the 
end  is  this,  "As  cargo  is  coming  on  ship's  account  freight 
is  to  be  computed  at  55s.  per  ton.  of  2,240  lbs.,  and  invoice 
to  be  rendered  accordingly."  That  expression  is  not  very 
correctly  put,  but  it  obviously  means  this ;  it  amounts  to  a 
statement  that  the  cargo  was  coming  on  the  ship's  account. 
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and  there  is  implied,  what  of  course  the  parties  knew  by  the 
bills  of  lading,  that  in  the  bills  of  lading  the  rate  of  freight  was 
nominal  merely,  but  that  which  is  upon  the  bills  of  lading 
is  corrected  for  the  purpose  of  reckoning  or  computation, 
and  there  is  virtually  this  statement ;  although  in  the  bills 
of  lading,  although  in  the  contract  of  the  freight,  you  will 
find  a  nominal  sum  was  set  down  as  ''freight,"  that 'was  not 
what  we  meant  when  we  used  in  the  centre  of  this  contract 
the  words  "including  freight,"  but  what  we  meant  was  a 
different  and  a  larger  sum,  namely,  BBs.  a  ton,  that  sum  is 
to  be  entered  for  the  purpose  of  computation  as  if  it  was 
freight,  not  because  it  is  freight,  for  it  is  not  freight,  but  for 
the  purpose  of  computation,  in  order  that  there  may  be  that 
deduction  made  ftom  the  whole  price,  and  in  order  that  the 
payment  of  that  sum  may  not  be  made  immediately,  or 
within  seven  days,  as  the  rest  of  the  price  is  to  be  paid ;  and 
that  (says  the  contract)  is  to  be  done  in  the  invoice  which  is 
to  be  delivered. 

A'ccordingly,  when  you  proceed  to  the  next  step,  and  look 
at  the  invoice,  you  find  that  that  is  exactly  what  is  done. 
The  estimate  or  computation  is  made  of  the  whole  price  at 
435.  6d.  per  quarter,  that  amounts  to  £13,440  105.  5d.  Then 
a  deduction  is  made  by  way  of  computation  of  the  freight 
on  so  many  tons  at  555.  per  ton,  that  deduction  amounts  to 
£3,793  55.,  and  then  there  are  the  usual  reckonings  of  brok- 
649]  erage  and  so  on.  The  result  is  *that  there  is  to  be  a 
payment  made  in  cash  on  the  26th  of  February  of  £9,511 
165.  Id. 

Then,  my  Lords,  we  have  this  statement  with  regard  to 
the  third  document.  "On  the  23d  of  February,  1875,  in 
pursuance  of  such  last- mentioned  arrangement"  as  part  of 
the  same  transaction,  Morison  hands  over,*  along  with  the 
bills  of  exchange,  the  three  bills  of  lading,  containing  a 
nominal  sum  for  freight  to  the  defendants,  and  this  mem- 
orandum is  indorsed  on  the  bills  of  lading  and  signed  by 
Mr.  Morison.  "  We  assign  our  interest  in  the  within 
freight "  (that  is,  the  freight  as  it  stood  in  the  bills  of  lading) 
"to  Messrs.  Burrows  &  Perks  of  London"  (the  respon- 
dents), "whose  receipt  or  that  of  their  appointed  agent  will 
be  sufficient  discharge.  The  freight  assigned  is  at  the  rate 
of  655.  per  ton,  and  not  the  nominal  amount  of  l5.  per  ton." 
Now  was  this  meant  and  intended,  because  it  was  admitted 
that  the  argument  of  the  appellants  must  go  to  this,  was 
this  intended  to  be  a  cancellation  of  the  original  contract  of 
the  freight  at  the  rate  of  l5.  a  ton  and  a  substitution  of  a 
new  contract  for  freight  by  which  Mr.  Morison,  the  ship- 
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owner,  was  engaging  to  carry  the  goods  at  a  higher  rate  of 
freight,  and  the  petson  who  had  sold  the  goods,  or  who  was 
representing  the  owner  of  the  goods,  was  content^to  admit 
an  obligation  to  pay  freight  at  the  rate  of  66^.  a  ton?  M^ 
Lords,  I  cannot  find  that  there  is  anything  whatever  in  this 
docnment  which  indicates  any  intention  of  that  kind.  It 
appears  to  me  simply  to  be  a  supplement,  the  necessary 
supplement,  of  the  arrangement  which  had  been  made  by 
the  two  other  documents  which  I  have  mentioned. 

It  appears  to  me  that  the  result  of  the  whole  was,  as  it 
was  held  by  the  court  below  to  be,  a  division  of  one  entir« 
sum  by  way  of  purchase-money  for  these  goods  into  two 
parts  (as  the  case  finds  it  was,  the  facile  and  easy  way  of 
arranging  the  matter)  the  one  to  be  paid  immediately,  that 
is  to  sav  within  seven  davs,  the  other  to  be  computed  as 
freight  (but  not  really  to  be  freight)  and  to  be  paid  at  the 
time  at  which  freight  would  have  been  payable,  but  when 
paid  to  be  paid  really  as  part  of  the  price  of  the 'goods. 
My  Lords,  tnere  was  not,  as  it  seems  to  me,  any  intention 
in  the  minds  of  the  parties  to  change,  and  there  was  not  any 
act  which  amounted  to  a  change  of  the  contract  for  the  freight 
between  the  ^shipowner  and  any  person  who  might  [650 
be  entitled  to  the  goods ;  and  therefore  when  the  mortgagee 
takes  possession  it  appears  to  me  that  he  can  find  nothing 
and  claim  nothing,  under  any  of  those  documents,  which 
can  give  him  a  title  to  a  greater  amount  of  freight  than  was 
originally  mentioned  in  tne  bills  of  lading. 

My  Lords,  upon  these  grounds  I  submit  to  your  Lord- 
ships that  the  decision, — the  unanimous  decision, — of  the 
Court  of  Appeal  is  correct,  and  that  this  appeal  should  be 
dismissed  with  costs. 

Lord  Penzance  :  My  Lords,  I  must  say  that  this  case 
has  been  very  ably  argued  indeed  on  both  sides.  When 
the  case  was  first  presented  to  your  Lordships  it  appeared 
to  me  to  be  placed  by  the  learned  counsel  for  the  appellants 
upon  a  very  broad  and  simple  ground,  and  it  was  rested 
upon  an  argument  of  a  very  interesting  character,  namely, 
upon  this  ground,  that  where  goods  are  shipped  on  behalf 
of  the  owners  of  the  ship  and,  either  no  freight  i^  made 
payable  by  the  bill  of  lading,  or  a  merely  nominal  freight  is 
made  payable  on  that  account,  and  where,  before  the  vessel 
has  discharged  the  cargo  a  mortgagee  of  the  ship  has  taken 
possession  of  the  ship, Tie  is  entitled  to  look,  in  the  abstract, 
upon  the  earnings  of  the  ship  as  his  property,  as  something 
payable  to  him,  and  although  there  should  be  no  real  con- 
tract for  the  payment  of  anything  in  respect  of  these  goods, 
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they  being  the  goods  of  the  owner  of  the  ship,  yet  that  the 
fact  of  the  ship  having  carried  them  and  therebv — looking 
at  the  matter  in  the  abstract — having  increased  the  value  of 
the  goods,  and  having  thus  earned  a  something  for  carry- 
ing them, — is  sufficient  to  create  in  the  mortgagee  a  right  to 
receive  a  sum  proportionate  to  the  benefit  derived.  There 
is  no  doubt  that  where  goods  are  shipped  on  board  of  a 
vessel  under  those  circumstances,  they  derive  an  additional 
value  bv  being  carried*;  and  although  no  freight  is  reserved 
by  the  bill  of  lading,  yet  when  the  goods  arrive,  the  ship- 
owner receives  in  the  increased  value  of  the  goods  some- 
thing which  to  him  represents  precisely  the  same  thing  as  it 
he  had  been  carrying  somebody  else's  goods,  and  he  had 
paid  him  a  definite  sum  for  the  carriage  of  them.  There  is 
no  doubt  that  that  is  in  the  abstract  a  state  of  things  in 
which  the  ship  is  earning  something,  but  the  question  is 
651]  whether  that  *state  of  things  alone  has  ever  yet  been 
held  to  give  to  a  mortgagee  a  right  to  claim  a  freight. 

Now,  my  Lords,  upon  that  subject  I  think  the  authorities 
which  have  been  produced  are  entirely  against  any  such 
notion.  Several  authorities  have  been  cited,  which  I  will 
not  trouble  the  House  with  at  any  length.  There  was  the 
case  of  Brown  v.  North  ('),  and  there  was  the  case  of  Miller 
V.  WoodfoXL  (■),  which  seem  to  me  to  have  directly  raised 
the  sort  of  question  that  I  am  now  asking  your  Lordships 
to  consider.  In  Miller  v.  Woodfall  goods  had  been  shipped 
on  the  owner's  account,  the  vessel  had  been  abandoned,  the 
property  in  the  vessel  had  therefore  passed  to  the  abandonee, 
and  the  abandonee  claimed  to  have  the  benefit  of  the  earn- 
ings of  the  vessel,  although  no  freight  had  been  reserved  by 
contract ;  but  the  language  of  Lord  Campbell  in  giving  judg- 
ment in  that  case,  which  was  read  to  your  Lordsjiips,  was 
distinctly  antagonistic  to  any  such  claim  upon  principle. 
There  was  another  case  which  illustrated  the  same  matter. 
Neither  of  these  cases  it  is  true,  is  the  case  of  a  mortgagee, 
but  I  apprehend  that  the  principle  is  precisely  the  same. 
The  other  case  was  the  case  of  The  Mercantile  Bank  v. 
Gladstone  ("),  in  which  the  same  question  arose  with  regard 
to  a  vendee,  and  in  like  manner  the  claim  to  the  earnings  of 
the  ship,  as  distinct  from  the  earnings  as  regulated  by  a 
contract  to  pay  something,  was  repudiated  by  the  court. 
Under  those  circumstances  I  think  that  the  argument  on  be- 
half of  the  appellants,  so  far  as  it  is  based  upon  any  such 
general  right  as  that  to  which  I  have  alluded,  must  fail. 

But  then  the  learned  counsel  for  the  appellants,  more 

0)  8  Ex.,  1.  («)  8  El.  <fe  Bl,  493.  (»)  Law  Rep.,  8  Ex.,  233. 
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particularly  in  reply,  has  fallen  back  upon  that  which  no 
doubt  is  a  point  well  worthy  of  your  Lordships'  considera- 
tion. He  says:  For  the  moment  passing  from  my  first 
ground,  I  will  assume  that  the  mortgagee  is  not  entitled  on 
taking  possession  of  the  vessel  to  any  freight  other  than 
that  which  has  been  contracted  to  be  paid,  but  (he  says)  the 
circumstances  of  this  case  show  this  state  of  things,  that 
originally  a  very  small  sum,  namely,  1^.  per  ton,  was  con- 
tracted to  be  paid,  but  that  afterwards,  and  whilst  the  ves- 
sel was  still  on  its  voyage,  the  shipowner  and  the  person 
who  was  entitled  *to  the  goods,  by  a  bargain  made  [652 
between  them,  agreed  to  vary  the  original  contract  of  1^.  a 
ton,  and  to  create  a  fresh  and  a  new  contract  for  a  much 
larger  sum,  namelv,  55^.  a  ton.  That  is  the  way  in  which 
the  learned  counsel  put  it,  p.nd  if  the  facts  of  the  case  sup- 
ported it,  it  would  seem  to  me  that  the  law  would  be  in  his 
favor. 

The  only  question,  therefore,  my  Lords,  is  whether  the 
facts  of  the  case  do  support  this  contention ;  and  really  the 
whole  matter,  now  that  it  is  thoroughly  understood,  ap- 
pears to  me  to  turn  on  one  of  the  three  documents  to  which 
my  noble  and  learned  friend  the  Lord  Chancellor  has  ad- 
verted. The  document  of  the  19th  of  February  is  one  of  the 
three  documents  which  represented  the  transaction.  The 
defendants  had  agreed  with  Mr.  Morison  to  make  to  him 
the  necessary  advances  to  enable  him  to  take  up  the  bills  of 
exchange,  and  a  part  of  the  bargain  was  that  the^  should 
be  at  liberty,  in  truth,  in  order  to  put  themselves  m  funds, 
and  to  secure  themselves,  to  sell  the  goods  as  a  part  of  the 
arrangement  on  which  they  were  to  make  these  advances. 
Accordingly  on  the  19tli  of  February  (on  their  own  account, 
to  the  extent  of  their  advances,  and  on  the  account  of  Mori- 
son  to  the  extent  of  the  rest),  they  did  sell.  They  sold  the 
cargo  to  Messrs.  Jump,  and  the  bargain,  down  to  the  last 
pai-agraph  of  the  written  contract,  was  an  ordinary  bargain 
for  the  sale  of  a  floating  cargo,  cost,  freight,  and  insurance. 
It  is  not  denied  by  the  learned  counsel  for  the  appellants 
that,  bad  it  not  been  for  the  last  paragraph  of  the  written 
documents,  what  would  have  happened  would  have  been 
this, — the  purchasers  would  have  been  bound  to  pay  the 
complete  sum  of  435.  6d,  a  quarter,  holding  back  in  their 
hands  sufficient  to  discharge  the  freight  which  the  ship- 
owner would  naturally  be  entitled  to  demand  of  them  when 
the  cargo  arrived.  That  would  be  the  natural  effect  of  a 
contract  such  as  this  apart  from  the  concluding  paragraph. 

But  at  the  end  of  tne  contract  come  these  words:  '*As 
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cargo  is  coming  on  ship's  account  freight  is  to  be  computed 
at  66^."  "per  ton  of  2,240  lbs.,  and  invoice  to  be  rendered 
accordingly."  Now,  I  think  every  one  will  agree  that  the 
obvious  reason  of  that  was  this :  A  round  sum  was  to  be 
paid  for  the  goods,  that  round  sum  would  represent  the 
653]  original  value  of  the  goods  plus  the  value  *that  the 
goods  would  be  worth  on  arrival  at  the  port  of  discharge ; 
m  other  words  the  original  value  of*  the  goods jpZz^*  the  cost 
of  carrying  them.  That  was  the  nature  of  the  bargain,  arid 
it  is  obvious  enough  that  if  the  goods  did  not  arrive,  and  if 
the  purchaser  were  to  pay  the  whole  value  of  the  goods  so 
computed,  he  would  be  paying  for  the  cost  of  carrying 
them,  although  in  truth  they  had  never  been  carried,  and 
therefore  it  is  quite  natural  that  a  sum  should  be  kept  back 
which  would  represent  the  cost  of  carriage,  and  lor  that 
purpose  it  was,  as  it  seems  to  me^  that  this  clause  was  intro- 
duced. 

Well,  my  Lords,  but  Mr.  Bowen  says.  Yes  that  may  be 
very  true,  but  the  language  which  they  have  used  snows, 
that  what  was  intended  was,  not  merely  that  a  sum  should 
be  kept  back  to  represent  the  carriage  of  the  goods,  but 
that  a  new  bargain  should  be  made  that  the  carriage  of  the 
goods  should  be  paid  for  at  that  price.  Whether  he  is  right 
or  not  in  that  is  just  the  question,  and  I  think  it  all  turns 
upon  the  language  used.  Now,  the  language  used  is  not 
that  the  freight  is  to  be  altered  from  \s.  a  ton  to  55^.,  and 
the  bill  of  lading  amended  accordingly.  It  would  have 
been  quite  competent  to  them  to  do  that,  because  Messrs. 
Jump  were  to  be  the  purchasers  of  the  goods  and  were  to 
have  the  bills  of  lading,  and  Mr.  Morison  was  the  owner  of 
the  ship,  and  no  doubt  between  them  they  might  have 
arranged  that  the  old  freight  of  1^.  a  ton  should  be  with- 
drawn, and  that  a  new  freight  of  655.  a  ton  should  be  paid, 
and  they  might  have  agreed  to  alter  the  bill  of  lading  to 
that  effect.  Instead  of  that,  all  that  they  say  is  this: 
"The  freight  is  to  be  computed  at  555."  ''per  ton  of  2,240 
lbs.,  and  invoice  to  be  rendered  accordingly."  I  think  that 
language  points  much  more  naturally  to  this :  As  a  matter 
of  account,  and  in  order  to  express  and  explain  what  it  is 
that  the  purchaser  is  to  be  entitled  to  hold  back,  we  will 
take  the  sum  of  55^.  a  ton  as  representing  the  sum  which  he 
is  to  be  entitled  to  hold  back,  which  for  that  purpose  we 
will  call  freight.  It  seems  to  me  that  that  is  the  natuml 
meaning  of  the  document.  That  being  so  there  was  no 
alteration  whatever  of  the  bill  of  lading,  or  of  the  contract 
which  the  bill  of  lading  contained,     'rherefore,  my  Lords, 
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the  claim  of  the  mortgagee  falls  to  the  ground,  and  I  should 
advise  your  Lordships  to  reject  this  appeal  with  costs. 

*LoRD  O'Hagan:  My  Lords,  I  am  of  the  same  [654 
opinion.  Your  Lordships  may  aflBrm  the  judgment  of  the 
Lords  Justices  without  more  than  an  almost  formal  conflict 
with  the  Court  of  Common  Pleas,  for  I  observe  that  the  real 
ground  of  your  decision  was  scarcely  brought  under  the 
consideration  of  the  learned  judges  of  that  coutt. 

The  course  of  the  very  able  argument  before  your  Lord- 
ships has  varied  much,  but  it  has  been  brought,  I  think,  to 
a  narrow  issue. 

Although  we  had  an  ingenious  controversy  upon  the 
point,  it  seems  to  me  established  beyond  dispute,  and  almost 
too  clearly  for  argument,  that  the  shipowner  may,  for  his 
own  interest,  and  at  his  own  discretion,  procure  a  cargo  for 
his  ship's  account,  and  make  the  voyage  unfruitful  of  profit, 
in  the  way  of  freight,  so  as  to  take  from  a  mortgagee  any 
benefit  by  reason  of  such  profit.  Chief  Justice  Cockburn 
puts  this  succinctly  in  GummY.  TprieQ):  "When  goods 
are  shipped  on  account  of  the  owners  of  a  vessel,  no  ques- 
tion about  freight  can  arise ;  and  a  mortgagee,  if  he  takes 
possession  under  the  mortgage,  cannot  claim  freight  in 
respect  of  the  cargo  conveyed  in  the  vessel  on  account  of  the 
owners."  The  proposition  which  was  urged  so  strongly, 
that  in  such  circumstances  the  mortgagee  might  claim  on 
account  of  the  work  of  the  ship  enhancing,  by  transit,  the 
value  of  the  cargo,  is  not  sustamable.  It  is  supported  by 
no  authority,  and  can,  in  no  way,  avail  the  appellants. 

What  was  done,  in  this  matter;  the  special  case  makes 
very  clear.  This  is  the  statement  of  its  fourth  paragraph : 
*'The  Stonehouse  was  at  San  Francisco  'seeking  employ- 
ment, and  the  freight  market  being  disorganized  owing  to  a 
recent  commercial  failure,  her  captain,  Mr.  Bley,  deter- 
mined, rather  than  accept  the  low  offers  of  freight  which 
were  being  made  in  the  thick  of  the  crisis,  to  load  a  cargo 
of  wheat  on  account  of  the  ship,  hoping  by  its  sale  in  Eng- 
land to  realize  a  better  margin  than  what  was  available  as 
freight  at  the  port  of  loading."  The  cargo  was  shipped  for 
the  Denefit  of  the  owner,  and  without  any  view  to  the  earn; 
ing  of  freight.  The  captain  had  made  enorts  in  that  direc- 
tion, *but  he  could  get  no  desirable  offer;  and  he  [655 
accepted  the  wheat  as  likely  to  produce  a  better  profit  from 
its  sale  in  England.  The  amount  of  freight  mentioned  in 
the  bill  of  lading  was  merely  nominal,  and  inserted  for  rea- 
sons which  have  been  fully  explained.     What,  in  such  cir- 

(>)  4  Best  dt  S.,  680,  at  p.  708 ;  88  ^,  J.  (Q.B.)>  97. 
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cumstances,  was  the  position  of  the  mortgagee  ?  The  cases 
make  it  clear  that  he  had  his  claim,  not  only  upon  the  ves- 
sel, but  upon  any  benefits  or  advantages  which  were  in 
process  of  accrual  when  his  mortgage  was  executed.  If 
there  had  been  a  contract  for  freight  he  would,  properly, 
have  claimed  the  profit  of  it.  But  there  was  none.  There 
were  no  parties  by  whom  such  a  contract  could  have  been 
made ;  and  though  the  bill  of  lading  gave  a  right  to  the 
shilling  which  it  specified,  it  gave  no  right  to  anything  more. 
The  captain  had  taken  the  cargo  substantially  freight  free, 
and  the  mere  fact  that  it  was  carried  in  the  vessel,  in  the  ab- 
sence of  any  contract,  did  not  create  a  farther  liability. 
The  bill  of  lading  had  fixed  the  relations  of  the  parties,  and 
the  mortgagee  was  bound  by  its  terms.  The  dealings  of 
third  persons  did  not  give  hina  rights  which  otherwise  he 
could  not  have  asserted.  No  freight,  save  the  shilling,  was 
accruing,  or  to  accrue,  when  his  interest  ija  the  ship  was 
created.  The  matter  is  pointedly  put  by  Lord  Justice 
Bramwell :  '*Now  suppose  these  bills  had  been  dishonored, 
what  freight  would  then  have  been  payable?  Suppose  the 
defendants  had  not  advanced  the  money  to  take  tnem  up, 
though  the  contract  for  sale  had  been  made.  The  shippers' 
freight  agent  in  that  case  would  have  been  only  held  liable 
for  one  shilling;  and  why  should  the  defendants  be  held 
liable  for  more?"  The  use  of  the  word  '* freight"  has 
originated  this  difficulty.  But  that  word  in  its  collocation 
did  not  create  a  contract  of  affreightment  giving  any  new 
claims  to  the  mortgagee.  The  "computation"  for  mercan- 
tile purposes  was  to  be  at  65^.,  but  the  contract  remained  a 
contract  of  sale. 

The  case  has  been  already  so  fully  dealt  with  by  my  noble 
and  learned  friends  that  I  shall  add  nothing  farther.  I  ad- 
vise your  Lordships  to  dismiss  the  appeal  with  costs. 

Lord  Blackburn  :  My  Lords,  I  am  of  the  same  opinion. 
I  understood  certainly,  at  the  beginning  of  the  argument, 
656]  and  all  through  Mr.  Bo  wen's  *argument  when  he  was 
speaking  the  other  day  in  support  of  tne  appeal,  the  point 
that  was  argued  to  be  entirely  the  one  to  which  my  noble 
and  learned  friend.  Lord  Penzance,  first  alluded,  namely, 
whether  or  no  there  was  a  right  to  apportion  upon  a  quantum 
meruit  the  remuneration  for  the  use  which  had  been  made 
of  the  ship  on  its  voyage  in  bringing  home  the  cargo  which 
had  been  shipped  under  the  terms  of  Is,  a  ton  freight,  obvi- 
ously a  nominal  freight. 

Now,  my  Lords,  upon  that  point  I  think  the  matter  is 
perfectly  concluded  by  authority.     It  has  been  always  held 
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that  where  a  ship  has  been  sold  and  transferred  in  the  course 
of  a  voyage,  or  where  it  has  been  transferred  by  operation  of 
law,  which  would  be  the  effect  of  an  abandonment  accepted 
by  the  underwriters,  or  a  recovery  of  a  total  loss,  which  would 
amount  to  a  transfer  from  the  time  when  the  loss  occurred, 
in  such  cases  the  transferee- of  the  ship  takes  all  the  benefits 
to  be  got  from  the  completion  of  the  voyage.  So  far  as  that 
goes  1  think  that  there  is  no  difference  between  the  law  of 
this  country  and  that  of  any  other  country;  and  I  think 
that  would  obviously  be  good  and  intelligible  justice  and 
common  sense.  But  it  has  been  established,  in  this  country 
at  least,  that  where  there  is  a  voyage  pending,  and  there 
has  beeti  a  contract  made  under  whicli  a  certain  sum  is  to 
be  payable  if  the  voyage  is  completed,  whether  it  be  freight 
or  whether  it  be  charter  money  would  not  matter,  nothing 
would  be  earned  unless  the  voyage  were  completed,  and  all 
would  be  earned  if  the  voyage  were  completed.  Then,  inas- 
much as  the  fag  end  of  the  voyage,  as  we  may  call  it,  is 
performed  by  the  ship  after  the  ship  has  become  the  prop- 
erty of  the  "^transferee,  one  would  be  inclined  to  say  that 
there  should  be,  in  justice  and  common  sense,  an  apportion- 
ment of  the  earnings.  It  might  be  practically  very  incon- 
venient to  apportion  them,  but  that  should  in  justice  be 
done ;  however,  that  is  not  the  law  of  England  according  to 
the  authorities  from  Davidson  v.  Case{')  downwards. 

The  case  in  which  it  has  most  distinctly  arisen  is  a  case 
where  there  has  been  a  transfer  of  a  ship  during  its  voyage 
in  consequence  of  a  total  loss  being  recovered  from  the  un- 
derwriters, which  has  the  effect  oi  transferring  the  ship  to 
the  underwriters  *from  the  moment  of  that  total  loss.  [657 
The  case  of  Davidson  v.  Case  (*)  was  the  first  of  the  kind, 
but  the  last  case,  which  was  the  strongest,  was  a  case  which 
has  been  mentioned,  namely,  Stewart  v.  Oreenock  Marine 
Insurance  Company  (^\  in  this  House.  In  that  case  the 
ship  having  sustained  no  damage  on  the  voyage  home,  ar- 
rived at  the  mouth  of  the  harbor  of  Liverpool,  and  when 
about  100  yards  from  the  dock,  and  going  into  dock,  with 
the  cargo  on  board,  struck  on  the  edge  of  the  dock,  and 
sustained  such  injuries  as  resulted  in  becoming  a  total 
loss.  The  ship  was  destroyed  in  fact,  although  it  was  after- 
wards able  to  get  into  the  dock,  and  the  goods  were  deliv- 
ered in  Liverpool.  That  100  yards  or  so  from  the  harbor 
into  the  dock,  which  was  all  tnat  was  necessary  to  complete 
the  earning  of  the  freight,  was  done  bv  the  ship  after  the 
accident,  which  ultimately  made  a  total  loss  accrue  to  the 

(»)  5  M.  A  S.,  79;  2  Br.  <b  BL,  879.  (•)  2  H.  L.  C,  169, 
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underwriters,  and  it  was  decided  in  this  House,  and  decided 
upon  authorities  which  certainly  settled  the  point,  that  as 
that  distance  of  100  yards  was  performed  by  the  ship  after  the 
loss  occurred  which  made  it  the  ship  of  the  underwriters,  the 
underwriters  were  entitled  to  take  the  whole  freight ;  and 
they  did  get  it.  It  was  very  hard  on  the  shipowner,  because, 
although  he  was  insured  for  freight,  he  did  not  recover  from 
his  underwriters  upon  freight,  inasmuch  as  the  freight  had 
never  been  lost.  It  was  lost  to  him,  but  it  was  not  lost  to  the 
underwriters,  because  he  had  sold  his  ship  to  the  underwriters 
as  a  total  loss.  It  was  cruelly  hard  upon  him ;  but  that 
case  settled  the  point  that  you  do  not  apportion  freight.  In 
Miller  v.  Woodfalli^)  I  made  a  desperate  attempt  to  say 
that  the  English  law  was  different,  but  I  could  not  persuade 
the  Court  of  Queen's  Bench  to  say  that  the  law  differed 
from  that  which  had  been  laid  down  in  other  cases,  harsh 
as  that  law  is  ;  I  take  it  that  it  is  quite  clearly  settled. 

Mr.  Bowen's  argument,  as  I  understood  it  on  Tuesday, 
was  that  it  ought  not  to  be  so,  that,  inasmuch  as  this  mort- 
gaged ship  was  taken  -possession  of  by  the  mortgagee  when 
it  came  •to  Falmouth,  having  carried  the  goods  from  San 
Francisco  to  Falmouth,  and  then  went  on  from  Falmouth  to 
Liverpool  after  the  mortgagee  had  taken  possession,  the 
658]  circumstance  of  the  mortgagee  taking  ^possession 
makes  the  difference,  and  inasmuch  as  he  is  taken  to  have 
carried  the  goods  on  to  Liverpool,  he  is  not  simply  enti- 
tled to  take  an  ai)portionment  of  so  much  as  might  be  his 
share  upon  a  quaniv/rri  meruit  for  carrying  the  goods  on  from 
Falmouth  (there  would  be  some  show  of  justice  in  that), 
but  entitled  to  take  the  whole  of  the  earnings  of  the  ship 
from  the  time  it  started  from  San  Francisco,  without  any 
contract.  I  take  it,  my  Lords,  that  that  is  not  the  law  at 
all.  In  the  present  case  it  would  obviously  not  be  so,  for 
the  shippers  of  the  cargo,  Messrs.  Parrott  &  Co. ,  had  stipu- 
lated, for  their  security,  that  if  the  bills  of  exchange  were 
not  paid  the  goods,  when  delivered  in  England,  were  to  be 
delivered  to  them,  subject  only  to  a  nominal  freight  of  1^.  a 
ton.  They  had  made  an  arrangement  of  this  kind:  If  we 
take  the  goods,  which  we  are  entitled  to  do  if  the  bills  are 
dishonored,  we  shall  pay  £69  175.,  and  no  more,  and  then 
we  shall  have  the  goods,  which  will  be  a  sufficient  security 
for  us,  because  they  will  be  goods  carried  to  England,  and 
no  doubt  enhanced  thereby  in  value  much  more  than 
£70.  That  was  the  security  they  had  stipulated  for ;  and  if 
the  bills  of  exchange  had  been  dishonored,  and  Parrott  & 

(»)  8  El.  <&  Bl.,  498. 


Vol.  II.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  165 

H.L.  (E.)  Keith  v.  Burrowa.  1877 

-  « 

Co.  had  taken  possession  of  the  goods,  it  would  obviously 
liave  been  iiionstrous  to  say  that,  because  the  mortgagee 
had  intervened  and  taken  possession  of  the  ship  before  the 
voyage  was  ended,  though  Parrott  &  Co.  had  made  their 
bargain  with  the  mortgagor  at  the  time  he  was  in  possession, 
and  when'he  had  a  perfect  right  to  make  the  bargain,  the 
mortgagee  could  claim  from  Parrott  &  Co.  more  than  they 
and  he  had  agreed  to.  But  even  li  it  had  been  a  shipment 
originally  by  the  mortgagor  himself,  without  the  interven- 
tion of  Parrott  &  Co.,  if  he  had  paid  for  the  goods  in  San 
Francisco  with  his  own  money,  and  put  them  on  board,  I 
take  it  that  it  would  be  clear  there  would  not  be  here  any 
new  implied  contract,  by  reason  of  the  mortgagee^  taking 
possession,  altering  the  contract  under  which  the  goods  were 
originally  shipped.  They  were  shipped  in  San  Francisco 
to  be  carried  without  any  but  the  nominal  freight,  and  the 
taking  possession  by  the  mortgagee  would  not  create  a  con- 
tract for  freight,  or,  if  it  did,  it  would  create  a  contract  only 
lor  freight  pro  rata^  upon  a  quanium  meruit^  from  the  time 
of  the  mortgagee  taking  possession,  which. in  the  present 
case  would  be  at  Falmouth.  But  the  authorities  show, 
*and  I  think  Miller  v.  Woodfall  (*)  is  as  good  an  au-  [659 
thority  as  can  be  cited  for  that  purpose,  that  it  does  not  do 
so.  When  the  mortgagor's  own  property  is  on  board,  and 
consequently  there  is  nothing  to  be  paid  for  freight,  the 
fact  of  the  mortgagee  taking  possession  does  not'  create  a 
contract  to  pay  freight  which  would  entitle  him  to  take  it. 

But,  my  Lords,  passing  from  that,  in  the  reply  to-day  Mr. 
Bowen  has  argued  with  great  ability  in  favor  of  what  cer- 
tainly seems  to  be  the  view  (I  agree  a  hasty  view)  taken  by  the 
judges  in  the  Common  Pleas  Division  when  the  case  was  be- 
fore them.  They  say  (*)  that  although  the  freight  originally 
was  only  nominal,  ''yet  in  the  contract  with  Jump  &  Co. 
the  freight  payable  is  agreed  to  be  65^.  a  ton,  so  the  freight 
assigned  to  the  defendants  was  likewise  freight  at  56^.  •  The 
defendants  therefore,  whether  they  claim  as  for  Jump  &  Co., 
or  under  the  assignments  to  themselves,  are  not  in  a  position 
to  deny  that  the  sum  payable  as  and  for  freight  was  to  be  65$. 
per  ton."  Now  my  Lords,  that  is  putting  it  on  aground 
of  estoppel.  Mr.  Bowen  did  not  argue  upon  the  ground  of 
estoppel  the  other  day,  and  how  anything  which  passed 
between  Jump  &  Co.  and  the  defendants  could  operate  as 
an  estoppel  for  the  mortgagee  who  was  no  party  to  it,  and 
of  whom  they  had  never  heard,  it  is  difficult  to  conceive. 

Mr.  Bowen  does  not  say  that  it  operates  by  way  of  estop- 

(»)  8  El  <fc  Bl,  498.  O  1  C.  P.  D.,  730. 
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pel,  but  that  it  really  was  a  contract  altering  the  freight. 
JOoubtless  it  would  be  quite  possible  to  make  such  a  con- 
tract when  the  goods  were  coming  from  San  Francisco,  and 
were  in  the  ship  belonging  to  Morison.  Morison,  if  he 
had  paid  off  Parrott  &  Co.,  who  held  the  bills  of  lading, 
and  had  himself  become  able  to  do  entirely  what  he  liked 
with  the  goods,  might  have  made  a  bargain  with  a  third 
person,  fi  he  had  liked,  he  might  then  have  said:  The 
goods  are  coming  in  my  own  vessel,  and  I  am  free  if  I  like 
now  to  send  them  to  any  place,  or  (if  the  goods  are  not  in- 
sured) bum  them  or  throw  them  overboard  ;  I  now  therefore 
make  a  contract  with  you  by  which  I  bind  myself  to  carry 
them  oiJ  to  their  destination  on  your  paying  me,  not  the  Is. 
a  ton  originally  talked  of,  but  the  55^.  a  ton.  There  is  no 
doubt  that  he  could  have  made  such  a  contract,  and  if  he 
660]  had  made  it  there  would  be  a  contract  *to  carry  the 
goods  on  for  freight  accruing,  and  if  the  mortgagee  took 

1  possession  of  the  snip  whilst  tnat  freight  was  still  accruing, 
le  would  have  the  benefit  of  it — of  the  whole  of  it — not  of 
the  portion  which  accrued  after  he  took  possession. 

Doubtless  that  would  be  so  if  such  a  contract  could  have 
been  made  ;  but  let  us  look  and  see  whether  any  such  con- 
tract has  been  made.  I  think  it  clear  that  it  has  not.  It 
must  be  remembered  that  Parrott  &  Co.  had  a  right  to  hold 
these  goods  as  a  security  (paying  1^.  a  ton  and  no  more)  for 
their  bills  of  exchange.  The  case  says:  '*The  sum  neces- 
sary to  meet  the  bills  of  exchange  at  maturity  was  £10,364 
195.  4^.,  and  at  some  time  in  December,  or  the  beginning  of 
January,  it  had  been  arranged  between  Mr.  Morison  and  the 
defendants  that  the  defendants  should  advance  to  Mr.  Mori- 
son the  moneys  necessary  for  the  purpose,  that  the  defen- 
dants in  return  should  be  at  liberty  to  sell  the  cargo  and 
receive  the  proceeds  of  the  sale  on  Mr.  Morison' s  account, 
and  that  the  bills  of  lading  and  policies  of  insurance  should 
be  deposited  with  the  defendants  as  security  for  their  ad- 
vances." I  can  read  that  in  no  other  way  tnan  as  saying 
that  then  there  was  a  binding  agreement  made  between  Mo- 
rison and  the  defendants  by  which  the  defendants  were  to 
furnish  the  money  which  would  pay  off  the  bills  of  exchange, 
and  were  to  have,  as  security  for  that,  the  bills  of  lading 
deposited  with  them  just  as  Parrott  &  Co.  had  them  before, 
that  is,  real  bills  of  lading  which  would  entitle  them  to  the 

Eossession  of  the  property ;  that  they  were  besides  that  to 
ave  the  policies  of  insurance  which  were  in  the  possession  of 
Morison ;  and  that  for  all  these  advances  of  theirs  they  were 
them'selves  to  have  the  conduct  of  the  sale  of  the  cargo,  the 
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moneys  received  for  which  would  therefore  pass  through 
their  hands  and  be  their  security ;  that  was  the  contract. 

On  the  4th  of  January  they  pay  a  sum  of  £3,000  and 
receive  the  policies  which  Morison  had  got  and  could  then 
give.  They  do  not  pay  the  money  in  exchange  for  the  bills 
of  lading  until  the  bills  of  exchange  should  become  due  and 
the  bills  of  lading  should  be  obtained.  On  the  2d  of  Feb- 
ruary the  bills  of  exchange  did  become  due,  and  then  Mori- 
son,  with  the  money  advanced  by  the  defendants,  did  take  up 
the  bills  of  exchange  and  pay  them,  and  the  bills  of  lading 
were  then  handed  over  to  *the  defendants.  How-  [661 
ever  in  the  interim  a  transaction  happens  on  which  Mr. 
Bowen  has  rested  his  whole  argument.  The  defendants 
had  a  binding  agreement  for  value  between  them  and  Mori- 
son,  and  were  entitled  to  have  the  sale  of  this  cargo,  and 
the  proceeds  were  to  pass  through  their  hands.  They  were 
entitled  to  the  bills  of  lading,  and  they,  on  their  part,  had 
bound  themselves  to  furnish  the  money  necessary  for  taking 
up  the  bills  of  exchange  and  something  over.  STow  on  that 
they  proceed  to  sell  the  cargo.  They  make  a  contract. 
The  earlier  part  of  that  contract,  all  but  the  last  three  lines, 
is,  I  have  no  doubt,  a  lithographed  form  for  the  sale  of 
a  cargo,  cost,  freight,  and  insurance,  with  merely  the  blanks 
filled  up  in  writing  and  the  last  three  lines  added  in  writ- 
ing. I  have  seen  scores  and  scores  of  such  contracts, 
and  I  have  very  little  doubt  that  it  was  a  lithographed  form 
that  was  used. 

It  must  be  remembered  what  the  nature  of  the  contract 
is.  It  is  a  contract  which  is  thoroughly  well  understood 
amongst  merchants.  You  are  to  pay  a  sum  down  for  the 
cost  of  the  purchase  of  the  goods  abroad,  for  the  freight  to 
the  port  of  destination,  wherever  that  may  be,  and  for  in- 
surance on  the  voyage.  The  mode  in  which  that  is  carried 
out  is  this :  the  purchaser  agrees  to  pay  a  sum  for  those 
three  things.  The  portion  which  is  measured  by  the  cost 
and  b^  the  insurance  is  paid  by  him  in  exchange  for  the 
shipping  documents.  He  parts  with  no  money  whatever 
until  he  gets  those  shipping  documents,  which  consist  of  the 
bills  of  lading,  the  charterparty  generally,  and  the  policies 
of  insurance,  which  are  handed  over  at  the  time ;  and  then 
he  pays  the  portion  which  represents  those,  but  the  invoice 
is  always  in  practice  made  out  in  this  way.  They  put  down 
the  whole  sum,  the  c.ontract  price.  They  put  down  what 
the  amount  of  the  freight  would  be,  and  then  that  freight  is 
deducted  from  the  contract  price,  and  what  is  paid  in  ex- 
change for  the  documents  is  the  balance  between  the  freight 
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and  the  contract  price.  The  freight  is  still  payable  by  the 
contract  to  the  vendor  of  the  cargo ;  but  by  the  agreement 
between  them,  instead  of  taking  a  payment  down  for  the 
amount  of  the  freight,  it  is  agreed  tnat  that  shall  be  post- 
poned, and  shall  not  be  payable  until  the  ship  arrives  and 
the  goods  are  delivered.  Then  instead  of  paying  it  to  the 
662]  vendor  of  the  cargo,  *who  then  would  pay  the  money 
to  the  shipowner,  it  is  agreed  that  this  sum  for  ireight  shall 
be  paid  to  the  vendor  by  paving  it  to  the  shipowner,  who  is 
constituted  by  the  contract  nis  agent  to  receive  it.  That  is 
the  ordinary  way  in  which  the  transaction  is  carried  out. 
That  is  the  legal  effect  of  it^  and  an  invoice  made  out  in  that 
way  is  perfectly  well  understood. 

Now,  in  this  case,  at  the  time  this  contract  was  made,  the 
ordinary  rate  of  freight  seems  to  have  been  55*.  a  ton. 
When  the  defendants  came  to  bargain  with  Messrs.  Jump, 
or  their  brokers,  Messrs.  Harris,  on  their  behalf,  they  very 
reasonably  and  sensibly  seem  to  have  said  this:  '*Weare 
making  a  contract,  cost,  freight,  and  insurance,  but  you 
know  that  in  that  way,  if  it  was  a  contract  with  an  ordinary 
merchant  we  should  be  entitled  to  keep  back  65*.  a  ton,  or 
£3,793,  until  the  ship  arrived ;  if  the  ship  did  not  arrive  in 
Liverpool  with  the  goods,  we  should  keep  that  in  our  pock- 
ets ;  if  it  did  arrive  we  should  pay  it  to  you,  but  we  should 
have  three  months'  interest.  You  are  proposing  to  us  to 
buy,  when  the  freight  by  the  bill  of  lading  is  onyr  for  1*.  a 
ton,  and  the  amount  of  freight  would  therefore  be  somewhat 
less  than  £70.  Instead,  then,  of  keeping  back  £3,793,  we 
shall  only,  according  to  this,  keep  back  £70,  and  the  invoice 
will  be  made  out  deducting  only  £70  from  the  £13,440,  and 
so  making  us  pay.  We  do  not  approve  of  that  at  all." 
And  then  the  defendants,  acting  on  Ibehalf  of  Morison,  seem 
to  have  said  what  you  might  suppose  they  would  say, 
"That  is  perfectly  true  and  perfectly  reasonable;  but  we 
will  agree  to  this,  that  the  sum  you  shall  keep  back  under 
the  contract  shall  be,  not  1^^  but  655.,  per  ton  ;  and  the  in- 
voice shall  be  made  out  in  that  way,  that  you  are  to  keep 
back  66^.,  and  not  1^.,  and  that  the  sum  payable  after  the 
arrival  of  the  ship,  and  which  you  must  pay  before  you  can 

Set  the  goods,  shall  be  65^.,  and  not  l^*.,  per  ton."     Messrs. 
ump  were  perfectly  contented  with  that ;  it  answered  their 
purposes. 

Now,  my  Lords,  let  us  see  how  they  worded  this  agree- 
ment. **  As  cargo  is  coming  on  ship's  account,  freight  is  to 
be  computed  at  655.  per  ton  of  2,240  lbs.,  and  invoice  to  be 
rendered  accordingly."     It  has  been  truly  said  by  the  noble 
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and  learned  Lord  on  the  woolsack  that  that  is  inconclusive 
as  it  stands.  The  cargo  "coming  on  ship's  account"  has 
nothing  to  say  to  the  freight  *being  computed  at  65^. ;  [663 
but  if  you  read  it  with  a  parenthesis,  wnich  was  clearfy  what 
the  parties  intended,  it  becomes  intelligible.  It  would  then 
read  in  this  way:  "As  cargo  is  coming  on  ship's  account, 
the  freight  is  only  1^.  per  ton,  but  the  sum  which  is  to  be 
kept  back  by  the  purchaser  (until  the  goods  are  delivered) 
is  to  be  computed  at  55s.  per  ton,  and  the  invoice. is  to  be 
rendered  accordingly."  Put  in  that  way  it  is  quite  intelli- 
gible, and  I  am  convinced  that  that  is  what  the  parties  in- 
tended to  say".  They  did  not  intend  to  say  we  are  making 
a  new  bargain  on  behalf  of  Morison,  hy  which  the  contract 
in  the  bill  of  lading  of  Is.  a  ton  for  freight  is  to  be  altered 
or  set  aside,  and  a  new  one  made  instead  of  it,  and  the 
freight,  which  was  originally  1^.,  is  now  to  be  actually  66^. 
They  did  not  sajr  that ;  Messrs.  Jump  did  not  agree  to'that ; 
they  had  no  object  in  agreeing  to  it,  but,  on  the  contrary, 
the  defendants  had  a  very  excellent  reason  for  not  doing  it. 
Morison  had  no  interest  in  it  at  all,  one  way  or  the  other. 
What  they  do  say  is  this :  for  the  purpose  of  the  invoice  the 
sum  to  be  deducted  shall  be  reckoned  as  if  the  freight  was 
66^.,  although  it  is  in  the  bills  of  lading  only  Is. 

That  is  all  they  have  done,  and  having  done  that,  there 
remained  only  one  thine  to  be  thought  of,  still — not  by 
Messrs.  Jump,  who  would  say  if  they  got  the  goods  and 
paid  the  money  it  is  well,  but  by  the  defendants.  They 
were  to  deliver  the  bills  of  lading  on  receiving  a  certain  sum 
and,  at  the  same  time  to  secure  that,  the  65^.  a  ton,  which 
was  yet  to  come,  was  to  come  into  their  hands.  They  stipu- 
lated with  Morison,  apparently,  that  Morison  should  in- 
dorse on  the  bills  of  lading  an  authority ;  a  thing  that 
should  be  a  notice  to  Jump  that  they  should  be  entitled  to 
receive  it.  Messrs.  Jump  knew  that  already,  but  it  would 
be  a  notice  to  Messrs.  Jump's  assignees  who  took  the  bills 
of  lading  from  them.  Morison  was  to  indorse  on  the  bill 
of  lading  a  notice  that  Messrs.  Burrows  &  Perks,  of  Lon- 
don, are  the  persons  entitled  to  the  freight ;  that  their  dis- 
charge for  the  55s.  a  ton,  which  is  not  freight  but  the  sum 
at  which  by  this  agreement  the  freight  is  to  be  computed  in 
the  invoice,  and  to  be  kept  back  as  freight ;  that  their  dis- 
charge for  that  shall  be  sumcient.  Accordingly  on  the  back 
there  is  this  indorsement.  ^' We  assign  our  interest  in  the 
-within  freight  to  Messrs.  Burrows  &  Perks,  of  London, 
-whose  receipt,  or  that  of  *their  appointed  agent,  will  [664:. 
be  sufficient  discharge.  Tli^  freight  assigned  is  at  the  rate 
20  Eng.  Rep.  22 
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of  65*.  per  ton  and  not  the  nominal  amount  of  1*.  per  ton." 
I  cannot  understand  how  it  could  be  ^aid  that  tnat  was  a 
fresh  contract,  saying  that  the  goods  should  be  carried  for 
65*.  a  'ton  instead  of  for  1*.  a  ton.  It  does  not  profess  to 
alter  the  contents  of  the  bill  of  lading  at  all.  It  does  pro- 
fess, and  it  was  required  that  it  should  profess  to  do  some- 
thing else  ;  it  gives  notice  to  whoever  may  come  with  the 
bills  of  lading,  that  Messrs.  Burrows  &  f^erks,  and  they 
only,  are  the  persons  entitled  to  receive  the  56*.  a  ton ;  it 
does  not  matter  whether  that  55*.  a  ton  is  part  of  the  price, 
or  is  freight. 

That  being  so,  when  the  defendants  had  received  the  bills 
of  lading,  they  took  them  to  Jump,  and  got  from  Jump  the 
invoice  price  as  made  out,  and  then  come  Messrs.  Ross,  who 
had  become  Jumps'  assignees,  ready,  to  pay  the  56*.  a  ton. 
But  it  is  said  on  the  part  of  the  mortgagee  who  has  come 
into  possession  of  the  snip :  this  65*.  a  ton  is  not  part  of  the 
contract  price  to  be  paid  under  the  contract  with  Jump  as 
if  it  had  been  freight,  but  it  is  freight  actually  created  by 
some  fresh  contract, — I  do  not  know  what; — the  parties 
have  entered  (it  is  said)  into  a  new  contract — I  cannot  see 
how — I  do  not  think  that  that  was  the  effect  of  it  or  that 
that  was  ever  intended.  ^  There  is  nothing  to  show  that  was 
the  intention  of  the  parties,  and  there  is  no  rule  of  law  what- 
ever which  says  that  we  are  to  put  that  intention  on  the 
parties,  or  to  put  them  under  a  contract  other  than  that 
which  they  intended  to  enter  into. 

Taking  that  view  of  it,  my  Lords,  it  seems  to  me  quite 
clear  that  the  mortgagees'  claim  is  unfounded,  and  conse- 

Suently  it  appears  to  me  that  the  unanimous  opinion  of  the 
ourt  of  Appeal  is  the  right  one,  and  that  this  appeal  should 
be  dismissed  with  costs. 

Lord  Gordon  :  My  Lords,  your  Lordships  have  given 
very  anxious  consideration  to  this  case,  but  not  more  con- 
sideration than  I  think  it  is  entitled  to,  both  with  reference 
to  the  amount  which  is  in  dispute  and  with  reference  to  the 
principles  which  are  involved  in  it.  I  think  it  is  admitted 
665]  on  all  hands  that  the  plaintiffs,  the  *appellants  in 
this  case,  are  entitled  to  claim  the  accruing  profits  arising 
from  contracts  which  were  in  operation  at  the  time  they  took 
possession  of  the  vessel.  But  the  contract  which  was  in 
operation  with  regard  to  the  cargo  in  question,  the  shipment 
from  San  Francisco,  was  for  a  nominal  freight.  We  know 
the  reason  why  that  was  adopted,  why  instead  of  a  freight 
of  55*.  a  ton  which  was  the  current  freight,  or  at  least  the 
usual  freight  at  the  time  when  it  came  to  be  delivered,  the 
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bill  of  .lading  under  which  the  appellants  were  entitled  to 
claim,  stipulated  for  only  1^.  a  ton.  The  appellants  do  not 
rest  their  case  of  course  upon  that,  because  then  the  respon- 
dents would  be  entitled  to  prevail,  as  the  respondents  have 
offered  1^.  a  ton ;  but  the  appellants  say  that  they  were  en- 
titled to  enter  into  a  new  contract  when  the  cargo  had  come 
to  this  country,  and  that  in  point  of  fact  they  did  enter  into 
a  new  contract.  Now,  I  believe  it  is  not  disputed,  it  is  as- 
sumed by  your  Lordships,  that  there  might  be  circumstances 
under  which  they  might  be  entitled  to  enter  into  a  new  con- 
tract ;  but  the  diflBculty  arises  upon  the  question  whether 
there  was  in  point  of  fact,  a  new  contract  so  entered  into  or 
not.  There  was  no  such  new  contract  and  I  therefore  concur 
in  the  judgment  proposed. 

Judgment  appealed  against  affirmedy  and  appeal 
dismissed  with  costs. 

Lords^  Journals^  12th  July,  1877. 

Solicitors  for  appellants :  Freshjields  &  Williams. 
Solicitors  for  respondents :  Lawless  &  Co. 


[2  Appeal  Cases,  666.] 
H.L.(E.),  July  16,  1877. 
[HOUSE  OF  LORDS.] 

*Alexander  Brogden  and  Others,  Appellants ;  and  [666 
The  Directors,  &c.,  of  The  Metropolitan  Railway 
Company,  Respondents. 

Qmiradi — Absence  of  a  formaUy  signed  Contrad — Conduct  of  Parties  tupplyir^  the 

Want  of  it. 

Circumstances  in  the  conduct  of  two  pai'ties  may  establish  a  binding  contract  be- 
tween them,  although  the  agreement,  reduced  into  writing  as  a  draft,  has  not  been 
formally  execnted  by  either. 

In  such  a  case  the  word  "  approved  "  written  by  one  of  the  parties  at  the  end  of 
the  draft  agreement  must  be  taken  as  an  approval  of  the  substance  of  the  draft,  and 
not,  as  in  the  case  of  a  conveyancer's  or  solicitor's  draft,  an  approval  of  the  mere 
form. 

B.  had  for  some  years  supplied  the  M.  Railway  Company  with  coals.  At  last  it 
was  suggested  by  B.  that  a  contract  should  be  entered  into  between  them.  After 
their  agents  had  met  together  the  terms  of  agreement  were  drawn  up  by  the  agent 
of  the  M.  Company  and  sent  to  B.  B.  filled  up  certain  parts  of  it  which  had  been 
left  in  blank,  and  introduced  the  name  of  the  gentleman  who  was  to  act  as  arbitrator 
in  case  of  differences  between  the  parties,  wrote  '*  approved  "  at  the  end  of  the  paper, 
and  signed  his  own  name.  B.'s  agent  sent  back  the  paper  to  the  agent  of  the  M. 
Company,  who  put  it  in  his  desk,  and  nothing  farther  was  done  in  the  way  of  a 
formal  execution  of  it.  Both  parties  for  some  time  acted  in  accordance  with  the 
arrangements  mentioned  in  the  paper,  coals  were  supplied  and  payments  made  as 
therein  stated,  and  when  some  complaints  of  inexactness  in  the  supply  of  coals,  ac- 
cording to  the  terms  stated  in  the  paper,  were  made  by  the  M.  Company,  there  were 
explanations  and  excuses  given  by  B.,  and  the  **  contract"  was  mentioned  in  the 


172  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  IL 

1877  Brogdea  v.  Metropolitan  Railway  Co.  H.L.  (E.) 

correspondence,  and  matters  went  on  as  before.  Finally  disagreements  arose,  and 
B.  denied  that  there  n^as  any  contract  which  bound  him  in  the  matter : 

Held,  that  these  facts,  and  the  actual  conduct  of  the  parties,  established  the  ex- 
istence of  such  a  contract,  And  there  having  been  a  clear  breach  of  it  B.  must  be  held 
liable  upon  it. 

B.  was  the  chief  partner  in  a  partnership  of  three  persons.  The  word  "  approved  " 
written  by  him  and  signed  with  his  name  was  treated  as  an  assent  binding  on  all 
the  partners  (whose  names  were  mentioned  in  the  paper),  although  the  usual  form 
of  signature  of  the  partnership  was  that  of  "  B.  <fe  Sons." 

A  mere  mental  assent  to  the  terms  stated  in  a  proposed  contract  would  not  be 
binding,  but  acting  upon  those  terms,  by  sendii^  coals  in  the  quantities  and  at  the 
667]  prices  mentioned  in  it,  aifaounted  to  sufficient  to  show  the  *adoption  of  the 
writing  previously  altered  and  sent,  and  to  constit.ute  it  a  valid  contract. 

Per  Lord  Blackburx  :  The  onux  of  showing  that  both  parties  had  acted  on  the 
terms  of  an  agreement  which  had  not  been,  in  due  form,  executed  by  either,  lies 
upon  the  party  who  rests  his  case  on  that  circumstance. 

In  this  case  the  directors  of  the  Metropolitan  Railway 
Company  had  brought  an  action  against  Messrs.  Brogden 
&  Co.  to  recover  damages  for  a  breach  of  contract.  The 
defence  was  that  there  was  no  such  contract.  The  cause 
was  tried  before  Mr.  Justice  Brett,  at  the  Surrey  Spring 
Assizes  of  1873,  when  a  verdict  was  found  for  the  plaintiffs, 
subject  to  a  special  case. 

The  defendants  in  the  action  (the  present  appellants)  were 
colliery  owners  in  Wales.  From  the  beginning  of  1870  the 
defendants  had  supplied  the  plaintiffs  with  coal  and  coke  for 
the  use  of  their  locomotive?.  The  quantities  supplied  and 
the  prices  charged  were  sometimes  varying,  and  it  appeared 
that,  in  November,  1871,  a  suggestion  was  made  in  writing 
by  Mr.  Hardman  (the  manger  for  the  defendants)  that  a 
contract  should  be  entered  into  between  the  parties.  Mr. 
Burnett,  an  oflBcer  of  the  company,  was  appointed  to  meet 
Mr.  Hardman  and  to  make  some  arrangement,  and  the 
result  of  the  communications  between  them  was  that  a  draft 
agreement  was  drawn  up.  This  draft  contained  the  follow- 
ing sentences:  ''The  contractors  [which  meant  Bi'ogden  & 
Co.]  shall,  at  their  own  expense,  as  from  the  1st  day  of 
January,  1872  (but  subject  as  hereinafter  expressed)  supply 
every  week  and  deliver,  in  narrow  guage  railway  wagons,  for 
the  use  of  the  company,  at  the  Paddington  Station  of  the 
Great  Western  Railway,  220  tons  of  coal,  and  any  farther 
(quantity  of  coal,  not  exceeding  350  tons  per  week,  at  such 
times  and  in  such  quantity  as  the  company  shall,  by  writing 
under  their  agents' hands,  from  time  to  time  require."  The 
coal  was  to  be  "from  the  best  Bwllfa  Merthvr  four- feet 
seam"  and  from  no  other.  The  payment  was  to  be  at  the 
rate  of  205.  per  ton  of  20  cwt.,  the  money  payable  for  the 
same  being  subject  to  the  existing  tolls  payable  at  the  date 
of  the  agreement  to  the  Great  Western  Railway  Company, 
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"but  should  the  existing  tolls  be  advanced  .or  reduced,  the 
price  per  ton  to  be  advanced  or  reduced  accordingly." 
Should  the  contractors  make  default  or  become  bankrupts, 
the  company  was  to  be  at  liberty  to  *terminate  the  [068 
agreement  by  notice.  Provisions  were  made  as  to  strikes, 
and  differences  arising  between  the  parties  were  to  be  settled 
by  arbitration.  Either  of  the  parties  was  to  have  liberty  to 
"determine  this  agreement  by  giving  two  calendar  months 

firevious  notice  in  writing  on  the  1st  day  of  November,  1872." 
f  no  such  notice  was  given  the  agreement  was  to  continue 
in  force  "for  one  year  from  the  1st  of  January,  1873,"  both 
parties  agreeing  to  fulfil  and  observe  the  agreements  and 
provisions  herein  contained,  so  far  as  they  may  then  be 
applicable  to  existing  circumstances.  If  any  differences 
should  arise  they  were  to  be/ referred  to  "the  arbitration  of 

,  and  such  person  or  persons  as  shall  be  mutually 

agreed  upon."  Such  arbitrators  to  have  all  the  powers 
given  by  the  Common  Law  Procedure  Act,  1854. 

This  paper  was  prepared  by  Mr.  Burnett,  who  handed  it 
to  Mr.  Hard  man  for  approval  by  the  defendants.  Mr. 
Hardman  submitted  it  to  Mr.  Alexander  Brogden,  the  head 
of  the  firm  of  Brogden  &  Co.,  who  dealt  with  it  thus:  He 
left  the  date  in  blank.     He  filled  up  the  part  describing  the 

Earties  by  putting  in  the  names  of  himself  and  partners, 
[e introduced  the  word  "Upper"  after  the  words  "Bwllfa 
Merthyr."  He  altered  one  of  the  sentences  by  substituting 
the  words  "during  the  period  of"  for  the  words  "while 
they  shall  fulfil."  He  filled  in  the  arbitration  clause  with 
the  name,  "William  Armstrong,  Esq.,  of  Swindon,"  and, 
finally,  he  appended  the  word  "approved,"  and  under  it 
signed  his  own  name,  "  Alexander  ferogden."  He  gave  the 
paper  back  to  Mr.  Hardman  to  be  returned  to  Mr.  Burnett 
for  the  purpose  (as  it  was  said^  of  having  a  formal  contract 
drawn  in  duplicate  and  signed  by  the  respective  parties.  If 
such  formal  contract  had  been  drawn  it  would  have  been 
signed  "Alexander  Brogden  &  Sons,"  instead  of  merely 
"Alexander  Brogden."  No  formal  copy  was  made.  Mr. 
Hardman  returned  the  paper  to  Mr.  Burnett,  inclosed  in  a 
letter  dated  the  21st  of  December,  1871,  which  letter  con- 
tained these  words :  "  Herewith  I  beg  to  return  your  draft 
of  proposed  agreement,  re  new  contract  for  coal,  which  Mr. 
Brogden  has  approved.  I  am  obliged  to  leave  town  for 
Bristol  to-night,  and  shall  be  up  again  on  Monday  week. 
If  you  have  anything  farther  to  communicate  letters  ad- 
dressed to  Tondu"  [the  appellants'  collieries]  "wUl  find 
me."     Mr.  Burnett  (who  was  the  proper  *custodian    [669 


174  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  IL 

1877  Brogden  v.  Metropolitan  Ridlway  Co.  H,L.(E.) 

of  the  company's  contracts  for  the  supply  of  coke  and  coal) 
put  the  paper  into  his  drawer  where  it  remained.  No  entry 
of  it  was  made  in  the  books  of  the  company.  On  the  22d 
of  December  Mr.  Burnett  telegraphed  *'we  shall  require 
260  tons  per  week  of  locomotive  coal  commencing  not  later 
than  the  1st  of  January  next,"  and  sent  off  a  letter  the  same 
day  to  the  same  effect.  Mr.  Hardman  answered,  ''we  have 
arranged  to  supply  you  quantity  you  name,  250  tons  weekly, 
from  the  1st  of  January."  The  supply  of  coals  appeared  to 
have  b^en  made  for  some  time  upon  the  terms  stated ;  but 
sometimes  there  was  a  failure  of  the  regular  supply,  and 
many  letters  passed  between  the  parties.  In  most  of  the 
letters  the  contract  was  referred  to.  Excuses  were  made 
and  deficient  supplies  made  up,  till  finally,  in  December, 
1873,  the  Messrs.  Brogden  declined  to  continue  the  supply 
of  coals  in  that  manner. 

An  action  for  damages  as  for  breach  of  contract  was  then 
brought.  The  defendants  denied  the  existence  of  any  con- 
tract for  the  supply  of  coals.  The  special  case  was  argued 
before  the  Court  of  Common  Pleas,  and  judgment  was  or- 
dered to  be  entered  for  the  plaintiffs,  and  the  damages  were 
assessed  at  £9,643.  The  case  was  carried  to  the  Court  of 
Appeal,  where  Lords  Justices  of  Appeal,  Bramwell  and  Am- 

ghlett,  were  for  aflBrming  the  judgment.  Lord  Chief  Justice 
ockburn  thinking  that  it  ought  to  be  reversed. 

This  appeal  was  then  brought. 

Mr.  Herschell^  Q.C.,  Mr.  Davey^  Q.C.,  and  Mr.  Beresford^ 
for  the  appellants. 

The  Solicitor 'Oeneral  (Sir  Hardinge  Oiffard\  and  Mr. 
TT.  O.  Harrison^  Q.C.,  for  the  respondents. 

The  case  was  at  first  argued  before  Lord  Hatherley,  Lord 
Blackburn  and  Lord  Gordon.  A  second  argument,  by  one 
counsel  on  a  side,  was  directed,  and  that  took  place  before 
the  Lord  Chancellor  (Lord  Cairns),  Lord  Hatherley,  Lord 
Selborne,  Lord  Blackburn,  and  Lord  Gordon.  On  the 
second  argument  the  respondents'  counsel  were  not  called 
on  to  address  the  House. 

Wc^Her Schelly  Q.C.,  Mr.  Davey^  QC,  and  Mr.  Beresford^ 
were  for  Messrs.  Brogden,  the  appellants. 
670]    *The  SolicitoT'Oeneral  (Sir  Hardinge  Oiffard)  and 
Mr.  W,  O.  Harrison,  Q.C.,  were  for  the  respondents. 

For  the  appellants  it  was  contended  that  there  had  not 
been  any  completed  agreement.  It  might  be  admitted  that 
if  t^ere  had  been  a  writing  drawn  up,  seen  and  considered  by 
both  parties,  and  signed  by  one  of  them,  and  the  assent  of 
the  other  declared,  and  if  then  the  terms  so  written  had  been 
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acted  upon  by  both,  a  contract  would  have  been  constituted. 
But  that  was  not  the  case  here.  And  vet  if  the  plaintiffs 
could  not  show  that  such  was  the  case  (and  the  burden  of 
proof  was  on  them)  they  could  not  maintain  their  action. 
All  that  had  been  done  was  to  sketch  out  what  was  pro- 
posed on  the  one  side,  to  send  that  sketch  to  the  other  side, 
and  the  word  "approved"  had  been  written  by  one  of  the 
partners  of  the  firm,  and  signed  with  his  own  name  and  his 
own  name  alone,  and  not  with  the  proper  style  and  designa- 
tion of  the  firm,  which  was  not  sufficient,  as  to  the  firm,  to 
constitute  a  valid  and  binding  contract.  The  case  of  Ridg- 
way  V.  Wharton  (')  distinctly  declared  that  a  paper  sent  by 
one  party  to  the  solicitor  of  the  other  to  put  it  into  form 
woald  not  be  sufficient  to  constitute  a  contract,  unless  both 
agreed  that  that  was  the  only  purpose,  for  which  it  was  sent, 
for  that  the  act  of  so  sending  it  afforded  generally  cogent 
evidence  that  the  parties  did  not  intend  to  oind  themselves 
until  it  was  reduced  into  form.  That  rule  was  exactly  ap- 
plicable here.  The  mere  fact  that  the  parties  for  some  time 
dealt  together  on  the  prices  mentioned  in  the  paper  here  in- 
sisted on  as  the  contract,  was  nothing,  for  there  had  been 
different  prices  on  which  their  dealings  had  proceeded  be- 
fore any  contract  was  proposed.  Durdop  v.  Higgins  (*) 
showed  that  an  offer  of  a  contract  was  not  sufficient ;  there 
must  be  a  distinct  acceptance  of  it.  Here  there  could  have 
been  no  acceptance  of  it.  Blanks  in  the  draft  had  been 
filled  up  in  a  certain  way,  and  a  name  had  been  introduced. 
These  were  all  suggestions  which  the  party  to  whom  they 
were  made  might  or  might  not  adopt.  Till  they  were 
adopted  they  were  mere  propositions  for  an  agreement,  and 
not  parts  of  a  concluded  agreement.  If  the  party  to  whom 
they  were  proposed  refused  to  adopt  them  the  proposed 
*contract  was  not  completed.  Warner  v.  Willing-  [671 
ton  ('),  which  was  the  case  of  a  bill  for  specific  performance, 
ranch  resembled  the  present,  and  showed  that  there  had  not 
beenany  unconditional  acceptance.  Where  there  remained 
anything  to  be  done  to  indicate  the  acceptance  and  adoption 
of  what  had  been  suggested  by  one  of  the  parties,  the  other 
was  not  bound,  and  no  contract  was  constituted:  Jack- 
son V.  Turquandi^).  Circumstances  such  as  existed  here 
would  not  even  establish  the  liability  of  a  contributor  upon 
shares  in  a  company:  British^  &c.y  Telegraph  fiompany  v. 
Colson  ('). 

Q)  6  II.  L.  C,  238-9.  (*)  Law  Rep,.  4  H.  L..  805. 

(»)  1  H.  L.  C,  381.  (»)  Law  Rep.,  6  Ex.,  108. 

(»)  3  Drew.,  628;  25  L.  J.  (Ch.),  662. 
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For  the  respondents  it  was  argued  that  everything  had 
been  done  here  which  was  necessary  to  constitute  a  binding 
contract.  A  proposition  had  been  made,  the  duly  author- 
ized agents  of  the  two  parties  had  met  to  consider  it ;  what 
they  had  agreed  to  was  reduced  into  writing,  with  only  such 
blanks  as  could  easily  be  filled  up,  without  the  fillingS:up 
constituting  in  the  least  degree  (except  perhaps  in  the  name 
of  the  arbitrator)  new  propositions ;  the  paper  was  sent  to 
one  of  the  principals,  and  he  returned  it  to  the  other  with 
the  word  ''approved,"  and  with  his  signature  attached. 
As  to  the  name  of  the  arbitrator,  if  that  was  to  be  treated  as 
a  new  proposition,  it  was  a  proposition  made  by  Mr.  Brog- 
den, and  at  once  accepted  without  observation  by  the  other 
side.  There  needed  nothing  more.  The  case  did  not  in  the 
least  resemble  Midgway  v.  Wharton  (*)  nor  Dunlop  v.  Big- 
ains  (•),  nor  any  of  those  cases  in  which  either  one  side  alone 
had  acted,  or  one  had  sent  the  other  proposals  as  to  whicli 
no  assent  had  been  given.  Here  both  parties  had  acted 
upon  the  terms  proposed.  The  person  wno  now  refused  to 
acknowledge  the  contract  had  examined  and  considered  it, 
and  had  written  that  he  "approved"  it;  he  was  the  head  of 
his  firm,  and  his  signature  was  binding ;  and  the  other  party 
to  whom  it  was  then  returned  had  accepted  it  as  so  "ap- 
proved;" and  both  parties  had  for  some  time  and  in  re- 
peated  dealings  acted  on  it,  and,  in  the  various  letters  which 
had  passed  between  them,  whether  letters  of  complaint  or 
6721  otherwise,  had  *referred  to  it  again  and  again  as  the 
contract  under  which  they  were  conducting  their  dealings. 
•  There  was  nothing  said  here,  as  there  had  been  in  Ridgway 
V.  Wharton  (*),  about  putting  the  contract  into  form ;  it 
was  sent,  examined,  and  "approved;"  it  was  therefore 
complete,  and  it  was  so  received  and  was  acted  on. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  there 
are  no  cases  upon  which  difference  of  opinion  may  more 
readily  be  entertained,  or  which  are  always  more  embar- 
rassing to  dispose  of,  than  cases  where  the  court  has  to  de- 
cide whether  or  not,  having  regard  to  letters  and  documents 
which  have  not  assumed  the  complete  and  formal  shape  of 
executed  and  solemn  agreements,  a  contract  has  really  oeen 
constituted  between  the  parties.  But,  on  the  other  hand, 
there  is  no  principle  of  law  better  established  than  this,  that 
even  although  parties  may  intend  to  have  their  agreement 
expressed  in  the  most  solemn  and  complete  form  that  con- 
veyancers and  solicitors  are  able  to  prepare,  still  there  may 
be  a  consensTis  between  the  parties  far  short  of  a  complete 

(»)  6  H.  L.  C,  288.  («)  1  H.  L.  C,  381, 
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mode  of  expressing  it,  and  that  consensus  may  be  discovered 
from  letters  or  from  other  documents  of  an  imperfect  and  in- 
complete description ;  I  mean  imperfect  and  incomplete  as 
regards  form. 

My  Lords,  it  was  owing  to  the  circumstance  that  your  Lord- 
ships had  in  this  case  to  deal  with  a  voluminous  correspon- 
dence, and  that  you  had  not  a  formal  completely  executed 
agreement  between  the  parties,  that  your  Lordships  desired 
to  have  the  case  argued  a  second  time  before  you  ultimately 
disposed  of  it;  but  having  had  that  argument  on  the  part 
of  the  appellants,  and  having  heard  from  their  very  learned 
counsel  everything  which  could  be  urged  in  support  of  the 
appellants'  view  of  the  case,  it  appears  to  me,  and  that 
seems  also- to  be  your  Lordships'  view,  that  there  is  not  anjr 
necessity  for  considering  the  case  beyond  the  point  which  it 
has  already  reached. 

Now,  my  Lords,  the  facts  of  which  I  shall  have  to  remind 
your  Lordships  for  the  purpose  of  expressing  my  opinion, 
need  not  range  over  any  great  length  of  statement.  There 
is  no  doubt  that  *before  the  18th  of  November,  1871,  [673 
the  firm  of  Messrs.  Brogden  &  Co.  had  been  in  the  habit  of 
supplying  the  plaintiffs,  the  Metropblitan  directors,  with 
coal,  and  occasionally  with  coke,  for  the  purpose  of  their 
railway.  The  exact  prices  which  were  paid  prior  to  the 
close  of  the  year  1871  are  not  set  forth  in  the  case,  but  1 
think  it  may  be  inferred  from  the  documents  I  am  about  to 
mention,  what  the  general  character  of  those  prices  was. 
On  the  18th  of  November,  1871,  the  firm  of  Brogden  &  Co. 
wrote  to  the  railway  directors  in  these  words :  *'  We  beg  to 
hand  you  statement  showing  the  increase  in  price  of  our 
smokeless  loconaotive  steam  coal  as  supplied  to  you.  The 
present  price  is  18^.  3^2.  Increased  railway  rate,  Id.  Ten 
per  cent,  for  increase  of  wages,  Qd.  The  price  of  this  par- 
ticular quality  of  coal  has  advanced  from  2^.  hd.  to  35.  per 
ton  in  the  market,  and  we  have  every  reason  to  believe  that 
it  will  continue  to  increase.  We  shall,  however,  be  willing 
to  make  a  Qon tract  with  you  for  300  or  400  tons  per  week 
at  20^.  per  ton  of  20  cwt.,  delivered  at  Paddington.  The 
supply  to  be  for  twelve  months  and  subject  to  the  usual 
conditions  for  strikes,  and  increase  or  decrease  if  the  rail- 
way rate  is  changed.  We  also  beg  to  state  that  we  must 
add  Id.  per  ton  to  the  price  for  nut  coal,  being  the  increase 
in  railway  rate."  Now,  my  Lords,  that  is  a  letter  which 
explains  verv  clearly  its  object.  There  was  a  rising  market, 
and  it  was  the  opinion  of  the  coal  producers  that  the  market 
was  going  to  continue  to  rise ;  they  state  the  price  which  it 
20  Eng.  Rep.  23 
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had. already  reached,  and  they  tell  the  railway  directors 
that  they  will  be  willing  to  make  a  contract  for  the  ensuing 
year  for  a  certain  maximum  supply  per  week,  at  a  fixed 
price  which  would  be  free  from  any  future  variations  of  the 
market,  and  the  only  casualties  to  which  it  would  be  sub- 
ject would  be  the  contingencv  of  strikes  and  an  increase  or 
decrease  of  the  railway  rate  from  their  pits. 

No  answer  appears  to  have  been  given  to  that  letter  for  a 
month,  and  on  the  18th  of  December,  1871,  the  engineer  of 
the  railway  company  writes  to  the  Messrs.  Brogden,  asking 
for  an  interview  with  their  representative,  relative  to  the  pro- 
posed contract  for  coal-.  The  interview  was  arranged  at 
once,  ''  with  reference  to  proposed  new  contract  for  coal." 

My  Lords,  I  dwell  upon  those  expressions  for  the  purpose 
674]  of  *reminding  your  Lordships  that  the  parties  were 
approaching  to  a  meeting  for  a  definite  and  clearly  ex- 

Eressed  purpose,  namely,  to  make  a  contract,  which  was  to 
Lst  for  a  considerable  length  of  time,  and  it  will  be  one  of 
the  observations  in  the  case,  that  the  view  taken  by  the  ap- 
pellants in  this  case  leaves  your  Lordships  entirely  without 
any  explanation  of  what  ultimately  became  of  that  contract 
which  the  parties,  clearly,  were  seriously  bent  upon  agree- 
ing to  in  some  form  or  other. 

However  they  had  this  meeting  on  the  19th  of  December, . 
and  the  case  finds  that  at  that  meeting  the  representative  of 
the  railway  company  handed  over  the  form  of  contract  or 
agreement.  The  date  was  in  blank,  the  names  of  the  Messrs. 
Brogden  were  not  filled  up,  and,  in  the  clause  with  regard 
to  arbitration,  the  name  of  the  arbitrator  was  also  left 
blank ;  the  price  was  fixed  in  the  way  which  had  been  men- 
tioned in  the  letter  at  20s.  a  ton,  and  the  continuance  of  the 
agreement  was  to  be  for  a  twelvemonth,  to  run  on  for  an- 
other twelvemonth  if  a  notice  was  not  given  to  terminate  by 
the  lst  of  November,  1872.  This  draft,  or  the  agreement  in 
this  form,  was  handed  over  at  this  meeting  to  the  Messrs. 
Brogden  or  to  their  agent.  On  the  21st  of  December,  losing 
therefore  no  time,  and  showing  that  the  parties  at  this  time 
were  clearly  bent  upon  concluding  the  business,  Mr.  Hard- 
man,  the  agent  of  Messrs.  Brogden,  returns  the  draft  agree- 
ment with  this  letter :  [His  Lordship  read  it,  see  a/ife, 
p.  608.]    The  last  sentence  is  important. 

Now  what  had  been  done  witn  the  agreement  was  this : 
The  date  was  left  in  blank  as  it  stood  before :  the  blank 
with  regard  to  the  names  was  filled  up  by  the  introduction 
of  the  proper  names  of  himself  and  his  copartners.  The 
word  *' upper"  was  introduce^  before  the  words  ''four- feet 
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seam."  But  that  appears  to  me,  I  may  say  in  passing,  to 
have  made  absolutely  no  difference,  because  either  it  would 
have  become  a  different  seam,  which  is  not  suggested,  or  if 
it  was  the  same  seam  it  was  merely  selecting  one  part  of  the 
seam  which  it  would,  without  that,  have  been  in  the  power 
of  Messrs.  Brogden  to  select ;  and  in  the  3d  paragraph  of 
the  letter  Mr.  Brogden  "drew  his  pen  through  the  words 
'while  they  shall  fulfil,'  and  interlined  in  their  place  the 
words  'during  the  period  of,'  so  that  the  clause  read,  'The 
company  shall  pay  to,  *or  according  to,  the  direction  [675 
of  the  contractors  every  month  during  the  period  of  this 
agreement.'  "  This  seems  to  me  also  to  mate  no  substan- 
tial difference  in  the  terms.  Then  "he  filled  in  the  blank  in 
the  arbitration  clause  with  the  name  of  '  William  Armstrong, 
Esq.,  of  Swindon,'  "  and  "he  put  the  word  'approved'  at 
the  foot  of  the  paper' and  signed  the  paper  with  the  name 
'Alexander  Brogden.' " 

Therefore,  my  Lords,  subject  to  this  question  about  the 
arbitrator's  name,  the  document  became  a  document  signed 
by  a  gentleman  who  was  signing  clearly  as  one  of  the  three 
persons  named  as  partners  in  the  agreement,  and  it  was 
signed  therefore  necessarily  upon  their  behalf;  and,  al- 
though the  word  "approved"  is  added,  that  is  a  word  which 
in  this  case  could  not  at  all  have  the  meaning  which  the 
word  freg[uently  has  in  drafts.  Often  when  a  dmft  is  signed 
by  a  solicitor  or  a  conveyancer  as  "approved,"  the  word 
"approved"  means  nothing  more  -than  that  the  legal  form 
and  expression  of  the  instrument  is  approved.  Here  the 
word  "approved,"  signed  by  one  of  the  partners,  could  have 
meant  notning  else  than  this — that  he  approved  of  the  terms 
of  the  agreement  on  behalf  of  the  partners. 

My  Lords,  the  only  thing  remaining  was,  as  I  have  said, 
the  insertion  of  the  name  of  the  arbitrator.  I  quite  agree 
that  that  reqiiired  the  assent  and  approval  of  the  railway 
directors.  When  they  saw  the  name  inserted  they  might, 
have  said,  if  thejr  had  been  so  minded, — We  are  not  satis- 
fied with  this  arbitrator — we  do  not  treat  this  as  a  concluded 
agreement  between  us,  we  therefore  require  you  to  enter 
upon  the  negotiation  in  another  form,  and  we  are  perfectly 
free  to  refuse  what  you  have  hitherto  proposed.  My  Lords, 
it  appears  to  me  that  it  was  with  regard  to  the  circumstance 
that  there  had  been  the  insertion  of  this  name  among  other 
matters,  that  the  letter  of  the  21st  of  December  contained 
the  words  to  which  I  have  already  called  your  Lordships' 
attention,  "If  you  have  anything  farther  to  communicate, 
letters  addressed  to  'Tondu'  will  find  me,"     That  appears 
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to  me  to  be  just  what  you  would  have  expected,  namely,  that 
Mr.  Hardman,  on  the  part  of  Messrs.  Brogden,  writes  to  Mr. 
Burnett :  '*  I  send  vou  back  the  draft  of  the  agreement  with 
the  alterations  we  have  made  in  it ;  it  is  now  for  you  to  saj'' 
676]  whether  there  is  anything  *farther  to  be  remarked 
upon  the  matter ;  if  there  is  I  here  communicate  to  you  my 
address. ' ' 

My  Lords,  that  draft  having  been  sent  in  this  form  to  the 
railway  directors,  the  statement  in  the  case  is  that  "  Mr.  Bur- 
nett was  the  proper  custodian  of  contracts  for  the  supply  of 
coke  and  coal  for  the  plaintiffs.  On  receipt  of  the  paper 
inclosed  in  Mr.  Hardman's  letter  he  put  it  into  his  drawer, 
and  it  remained  there  till  the  7th  of  November,  1872,  when 
it  was  produced  to  Mr.  Alexander  Brogden  on  the  occasion 
hereinafter  mentioned." 

Now,  my  Lords,  I  will  call  your  Lordships'  attention  to 
what  was  done  subsequent  to  this  date ;  but  before  I  do  so, 
there  is  at  the  very  outset  this  remarkable  circumstance, 
which  your  Lordships  will  bear  in  mind  :  these  two  parties 
having  been  in  negotiation  up  to  the  22d  of  December,  both 
of  them  clearly,  bent  upon  making  a  contract  which  was  to 
provide  for  a  supply  of  coals  in  the  following  year,  both  of. 
them  engaged  upon  it,  and  so  seriously  engaged  iipon  it  that 
they  had  reduced  it  into  writing  with  very  consiaerable  mi- 
nuteness of  detail ;  according  to  the  view  of  the  appellants, 
this  agreement,  which  they  were  so  bent  on  forming,  is  said 
suddenly  and  without 'any  kind  of  explanation  to  have 
passed  entirely  out  of  view,  an  incomplete  and  unfinished 
transaction,  as  regarded  which  there  never  was  any  consensus 
between  them,  and  no  explanation  is  ^ven  in  any  shape  or 
form  of  why  it  was,  according  to  the  view  of  the  appellants, 
that  there  never  was  any  reierence  afterwards  to  the  con- 
tract, nor  any  proceeding  taken  to  have  it  brought  to  a  defi- 
nite point.  My  Lords,  it  would  be,  indeed,  a  very  strange 
matter  if,  both  parties  having  shown  such  earnestness  in 
the  business  to  which  they  were  addressing  themselves,  they 
were  from  the  moment  oi  the  22d  of  December  to  be  held 
to  have  parted  without  any  impression  whatever  that  any- 
thing had  been  done  towards  accomplishing  the  object  of 
that  act  upon  which  they  were  bent. 

But,  my  Lords,  what  took  place  afterwards  was  this :  On 
the  22d  or  December  Mr.  Burnett,  getting  this  draft,  putting 
it  where  the  contracts  of  the  company  were  placed  for  cus- 
tody, writes  in  return  to  Messrs.  Brogden  &  Sons.  He 
makes  no  objection  to  anything  which  had  been  done  with 
regard  to  that  document ;  he  is  silent  upon  that  subject,  but 
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he  says,  "We  shall  require  *250  tons  per  week  of  [677 
locomotive  coal,  commencing  not  later  than  the  1st  of  Janu- 
ary next" — the  very  date  wnich  was  the  date  mentioned  in 
the  contract  for  the  commencement  of  the  supply—*'  Rejjly 
by  wire  that  you  will  dp  this,  that  we  may  arrange  witn 
other  collieries  accordingly."  My  Lords,  the  contract  had 
provided,  with  regard  to  the  amount  of  the  supply,  that  it 
should  be  "220  tons  of  coal,  and  any  farther  c[uantity  of 
coal  not  exceeding  350  tons  per  week,  at  such  times  and  in 
such  quantity  as  the  company  shall  by  writing  under  their 
agent's  hands  from  time  to  time  require,  such  notice  to  be 
given  to  the  contractors  or  agents  of  the  contractors  for  the 
time  being." 

Now  reference  was  made  to  this  letter,  and  some  argu- 
ment was  raised  upon  it  to  the  effect  that  it  was  a  letter 
asking  Messrs.  Brogden  to  reply  by  wire  whether  they  would 
supply  the  260  tons,  and  that  it  was  therefore  inconsistent 
with  a  right  to  order  that  supply.  My  Lords,  it  seems  to 
me  to  be  the  most  natural  letter  possible  for  persons  who 
had  a  contract  to  have  written.  They  order  a  supply  within 
the  terms  of  the  contract  greater  than  the  minimum,  which 
was  220  tons,  but  within  their  power  as  regards  the  maxi- 
mum ;  and  it  seems  to  me  that,  inasmuch  as  they  had  to 
give  notice  with  regard  to  the  times  and  the  mode  of  any 
supply  over  250  tons,  it  was  only  what  men  in  that  position 
would  have  done,  to  ask  those  who  had  to  make  that  supply 
whether  they  might  depend  and  rely  upon  their  affording  it 
at  the  times  and  ip  the  quantity  which  were  thus  specified. 

My  Lords,  on  the  22d  of  December  Messrs.  Brogden  & 
Sons  telegraph  to  the  railway  directors,  ''  We  have  arranged 
to  supply  you  quantity  you  name,  250  tons  weekly,  from 
1st  January."  And  without  going  through  the  letters  as 
to  the  change  of  supply,  I  may  say  that  the  quantity  was 
afterwards  changed  to  a  quantity  of  350  tons  per  week, 
which  also  was  a  quantity  not  beyond  the  maximum  men- 
tioned, but  the  actual  maximum  mentioned  by  the  contract. 

Now,  my  Lords,  what  I  have  to  ask  myself  is  this :  the 
draft  having  been  returned  with  only  one  variation  to  which, 
as  far  as  I  can  see,  any  objection  could  have  been  taken, 
namely,  that  with  reference  to  the  arbitrator,  and  no  objec- 
tion having  been  made  upon  the  score  of  the  insertion  of  his 
name,  although  any  communication  *which  might  [678 
have  been  made  must  distinctly  have  been  made  in  writing ; 
I  have  to  ask,  how  is  the  course  of  action  of  the  parties — 
the  suppliers  of  coal  and  the  railway  company — during  the 
following  year  to  be  accounted  for?    In  the  first  place,  my 
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Lords,  the  railway  directors  commence  by  ordering  a  supply 
exactly  at  the  date  specified  in  the  contract ;  and,  in  the 
next  place,  and  this  is  a  point  which  I  am  bound  to  say  ap- 
pears to  me  not  in  any  way  to  have  been  met  by  the  very 
able  argument  we  have  heard,  and  yet  to  be  all  important 
in  the  case — the  price  from  that  date,  the  first  of  January, 
commences  to  be,  and  continues  to  be,  throughout  the  year, 
the  very  price  stipulated  for  in  the  contract.  And  farther, 
that  price  is  a  price  diflfering  from  the  price  which  had 
prevailed  up  to  that  time.  And  not  only  is  that  so,  but 
during  the  whole  of  the  year,  when,  of  course,  the  market 
price  was  varying  from  time  to  time,  this  price  never 
changes;  it  is  an  unvarying  price  throughout  the  year. 
And,  my  Lords,  more  than  that,  to  that  price  there  are 
added  upon  two  occasions  exactly  the  sums  which  by  the 
contract  might  be  added,  namely,  the  sum  of  5d.  in  the  one 
case,  and  6d.  in  the  other,  upon,  the  charge  of  the  Great 
Western  Company  being  raised  for  the  carriage  of  the  coal. 
Then,  my  Lords,  not  only  does  the  supply  commence  at  the 
time  mentioned  in  the  contract,  not  only  is  the  price  the 
price  which  is  explained  by  the  contract,  and  cannot  be  ex- 
j)lained  in  any  other  way,  but  in  addition  to  that,  the  quan- 
tity is  the  quantity  mentioned  in  the  contract,  and  during 
the  greater  part  of  the  year  is  exactly  the  maximum  quantity 
authorized  by  the  contract  to  be  required. 

Farther  than  that,  your  Lordships  have  in  one  of  the  letters 
a  reference  which,  again  I  must  say,  has  not  in  any  way 
been  explained  to  my  satisfaction,  and  wj:iich  I  am  unable 
to  explain  except  by  referring  it  to  this  contract — I  refer  to 
a  letter  of  the  25th  of  July,  1872.  "We  find,"  says  the 
agent  for  Messrs.  Brogden,  '*that  from  1st  January  to  June 
30th  you  received  8,835T^ftr  tons,  which  equals  340  tons  per 
week,  or  about  40  tons  per  week  more  than  your  contract." 
I  have  asked  what  is  the  meaning  of  the  expression  *'more 
than  your  contract"  there?  and  no  explanation  has  been 
given  of  it.  No  explanation  can  be  given  of  it  unless  it 
d79]  refers  to  the  contract  in  question.  It  is  quite  *true 
that,  as  it  is  said,  the  contract  in  question  did  not  provide 
for  a  maximum  of  300  tons  per  week,  but  of  350.  My  Lords, 
that  may  be  so,  but  an  error  as  to  the  maximum  mentioned 
in  the  contract  does  not  make  it  any  the  less  a  reference  to 
the  contract,  and  the  letter  cannot  be  explained  in  any  other 
way.  I  think  I  can  see  how  it  came  to  pass  that  Messrs. 
Brogden  spoke  of  the  maximum  supply  as  being  300  tons. 
I  think  it  arose  in  this  way:  When  they  themselves  first 
proposed  the  contract  they  had  proposed  a  contract  for  a 
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supply  of  300  or  400  tons,  and  it  may  well  be  that,  not  hav- 
ing kept  a  copy  of  the  contract,  they  may,  in  a  loose  way, 
have  thought  tnat  300  tons  had  been  the  agreed  upon  amount 
which  they  had  to  supply  under  the  contract.  However, 
whether  that  was  so  or  not  appears  to  me  to  be  quite  imma- 
terial. Here  is  an  express  admission  by  them,  which  it 
seems  to  me  to  be  impossible  to  get  over,  that  they  were 
supplying  coals  under  a  contract,  and  no  contract  can  be 
suggested  except  the  contract  to  which  I  have  already  re- 
ferred. 

But,  my  Lords,  over  and  above  that,  I  must  say  that  hav- 
ing read  with  great  care  the  whole  of  this  correspondence, 
there  appears  to  me  clearly  to  be  pervading  the  whole  of  it 
the  expression  of  a  feeling  on  the  one  side  and  on  the  other 
that  those  who  were  ordering  the  coals  were  ordering  them, 
and  those  who  were  supplying  the  coals  were  supplying 
them,  under  some  course  of  dealing  which  created  on  the  one 
side  a  right  to  give  the  order,  and  on  the  other  side  an  obliga- 
tion to  comply  with  the  order.  If  it  had  not  been  so,  I  can- 
not conceive  how  when  there  were  these  repeated  complaints 
against  the  Messrs.  Brogden  for  short  or  irregular  supplies, 
and  when  they  say  more  than  once  that  the  prices  they  were 
receiving  from  the  Metropolitan  Company  did  not  make 
their  bargain  a  good  one,  or  did  not  make  the  Metropolitan 
Company  good  customers,  how  it  was  that  if  they  did  not 
feel  that-  there  was  a  contract  somewhere  or  other  entitling 
the  Metropolitan  Company  to  a  supplj^,  and  binding  them 
(the  Brogdens)  to  supply  coal,  they  did  not  say,  If  you  do 
not  like  the  mode  in  which  we  are  supplying,  or  the  extent 
to  which  we  are  supplying,  it  is  quite  easy  for  you  to  get 
your  supplies  elsewliere,  and  we  are  under  no  obligation  to 
supply  you;  They  do  not  do  that ;  on  the  contrary,  they 
go  on  asking  for  indulgence  and  consideration  in  a  way 
which  *it  appears  to  me  to  be  impossible  to  account  [680 
for,  except  upon  the  footing  which  they  recognize  in  the 
letter  I  have  read  of  the  25th  of  July,  that  there  was  a  con- 
tract under  which  there  was  some  maximum  or  other  up  to 
which  they  were  bound  f  o  supply  the  coal. 

My  Lords,  those  are  the  grounds  which  lead  me  to  think 
that,  there  having  been  clearly  a  consensus  between  these 
parties,  arrived  at  and  expressed  by  the  document  signed 
Dv  Mr.  Brogden,  subject  only  to  approbation,  on  the  part 
of  the  company,  of  the  additional  term  which  he  had  intro- 
duced with  regard  to  an  arbitrator,  that  approbation  was 
clearly  given  when  the  company  commenced  a  course  of 
dealing  which  is  referable  in  my  mind  only  to  the  contract, 
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and  when  that  coarse  of  dealing  was  accepted  and  acted 
upon  by  Messrs.  Brogden  &  Co.  in  the  supply  of  coals. 
Therefore,  my  Lords,  I  am  of  opinion  that  the  conclusion 
at  which  the  Court  of  Common  Pleas  arrived  was  correct, 
as  was  also  the  conclusion  at  which  the  majority  of  the 
Court  of  Appeal  arrived. 

My  Lords,  I  am  bound  to  say,  with  regard  to  the  very 
elaborate  judgment  of  the  Lord  Chief  Justice,  that,  if  I 
could  as  a  matter  of  fact  arrive  at  the  conclusion  in  one  re- 
spect at  which  he  arrived  upon  the  question  of  fact,  I  should 
be  very  much  inclined  to  concur  in  the  whole  of  his  judg- 
ment. As  I  understand  it  from  the  passages  to  which  I 
have  referred  in  the  judgment  of  the  Lord  Chief  Justice, 
which  I  will  not  read  again,  it  was  the  opinion  of  the  Lord 
Chief  Justice  that,  to  use  his  own  words,  the  court  might 
*' safely  infer"  that  the  applications  to  the  Metropolitan 
Company  which  are  mentioned  in  one  of  the  letters  had 
actually  been  made.  The  Messrs.  Tahourdin,  the  solicitors 
for  the  company,  no  doubt  being  instructed  that  such  was 
the  case,  had  stated  in  their  letter  that  the  agent  of  Messrs. 
Brogden  "afterwards  repeatedly,  at  intervals,  applied  to 
the  company's  agent  for  the  agreement  to  be  completed,  but 
could  never  obtain  it,  and  was  in  fact  told  that  there  was  no 
agreement,  and,  at  all  events,  though  often  applied  to  thus, 
the  company  have  taken  care  never  to  place  themselves  in  a 
condition  to  be  charged  by  Messrs.  Brogden  upon  the  alleged 
contract  in  case  of  breach  on  their  part."  My  Lords,  if  I 
681]  found  it  proved  that  an  application  had  *been  made 
by  the  Messrs.  Brogden  to  the  railway  company  for  an 
agreement,  and  to  have  the  agreement  or  contract  completed, 
and  that  they  had  been  told  that  there  was  no  contract  and 
no  agreement,  it  seems  to  me  that  it  would  hav<3  gone  far  to 
answer  all  the  observations  I  have  already  made.  But  I 
have  no  donbt  that  if  the  Messrs.  Tahourdin  had  found  that 
they  had  been  correctly  informed  when  they  made  this 
statement,  they  would  not  have  failed  to  prove,  and  they 
would  have  had  the  means  of  proving,  before  the  arbitrator 
who  stated  the  special  case,  the  facts  which  thus  they  state 
in  their  letter.  I  take  it  that  it  must  be  inferred  from  the 
fact  that  no  such  proof  was  given,  that  no  such  proof  could 
be  given,  and  therefore  these  statements  must  entirely  be 
removed  out  of  the  case.  And,  they  being  removed  out  of 
the  case,  I  cannot  but  think  that  the  judgment  of  the  Lord 
Chief  Justice  is  deprived  of  what  would  have  been  one  of 
the  strongest  arguments  in  support  of  it. 

My  Lords,  I  must  move  your  Lordships  that  the  judg- 
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menfc  o£  the  Court  of  Appeal  be  affirmed,  and  that  this  ap- 

Eeal  be  dismissed  with  costs.  In  one  respect  one  cannot 
elp  feeling  some  anxiety,  as  I  have  felt  about  the  case 
throughout,  because  one  cannot  help  believing  that,  whether 
from  carelessness  or  not  I  know  not,  Messrs.  Brogden  had 
not  actually  in  their  possession  a  copy  of  the  agreement, 
and  that  in  all  probability  they  were  not  aware  that  the  1st 
of  November  was  the  last  day  on  which  they  could  have 
terminated  the  agreement,  as  probably 'they  would  have 
terminated  it  without  entering  upon  another  year.  With 
that,  however,  we  cannot  deal,  we  must  administer  the  law 
as  the  rights  of  the  parties  really  stand. 

Lord  Hatherley  :  My  Loris,  I  have  come  to  the  same 
conclusion  as  that  which  has  just  been  expressed  by  my 
noble  and  learned  friend  on  the  woolsack.  I  cannot  but  feel 
great  satisfaction  at  the  case  having  been  heard  on  a  reargu- 
ment  before  jrour  Lordships,  because,  not  only  is  it  one  of 
considerable  importance  to  the  parties  on  both  sides  in  point 
of  amount,  but  the  case,  it  seems,  had  been  argued  in  the 
courts  below  before  no  less  than  seven  of  Her  Majesty's 
*judges — judges  of  great  eminence  (*) — and  a  contra-  [682 
riety  of  opinion  on  the  part  of  one  at  least  of  thoselearned 
judges  had  been  expressed  as  regarded  the  conclusion  proper 
to  be  come  to ;  in  this  respect  differing  from  the  majority  in 
each  court. 

My  Lords,  Mr.  Herschell,  in  his  extremely  able  argument 
in  this  case,  has  given  us  every  assistance  that  we  could 
wish  to  have  for  its  determination,  and  has,  as  it  appears  to 
me,  put  the  case  on  a  very  proper  foundation,  when  ne  says 
that  he  will  not  contend  that  this  agreement  is  not  to  be 
held  to  be  a  binding  and  firm  agreement  between  the  parties, 
if  it  should  be  found  that,  although  there  has  been  no  formal 
recognition  of  the  agreement  in  terms  by  the  one  side,  yet 
the  course  of  dealing  and  conduct  of  the  party  to  whom  the 
agreement  was  propounded  has  been  such  as  legitimately 
to  lead  to  the  inference  that  those  with  whom  they  were 
dealing  were  made  aware  by  that  course  of  dealing,  that  the 
contract  which  they  had  propounded  had  been  in  fact  ac- 
cepted by  the  persons  who  so  dealt  with  them.  That  really 
is  the  case  which  we  have  to  try :  [His  Lordship  here  stated 
the  facts  of  the  case.] 

(')  In  the  Common  Pleas  Lord  Cole-  well ;    Lord  Chief  Justice  Cockbum  dis- 

ridge,    Mr.    Jnstice    Brett,   Mr.   Justice  sented.    The  case  was  not  reported   in 

Grove,  and  Mr.  Justice  Llndley.    Their  the  court  below,  but  the  opinions  of  the 

judgment  was  affirmed  in  the  Court  of  judges  were  referred  to  in  some  of  the 

Appeal  by  Lord  Justice  of  Appeal  Am-  judgments  delivered  in  this  House, 
phlett,  and  Lord  Justice  of  Appeal  Bram- 

20  Eng.  Rep.  24 
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When  I  look  to  the  agreement,  I  find  that  the  draft  agree- 
ment is  founded  npon  a  letter,  although  not  prepared  imme- 
diately upon  the  receipt  of  the  letter,  and  is  in  accordance 
with  that  letter  in  respect  of  the  price,  in  respect  of  the  ar- 
rangement for  strikes,  in  respect  of  the  arrangement  for 
increase  or  decrease  if  the  railway  rate  is  changed,  and  in 
respect  of  the  arrangement  as  to  time — that  it  is  to  be  for 
twelve  months.  All  those  matters  we  find  in  the  letter  of 
the  18th  of  November,  and  that  letter  having  been  written 
by  Messrs.  Brogden  had  been  considered  by  Mr.  Burnett  on 
behalf  of  the  railway  company.  Mr.  Burnett,  in  addition 
to  these  matters,  which  I  have  referred  to  as  being  embodied 
in  the  letter  of  the  18th  of  'November,  adds  a  clause  by 
which,  instead  of  saying  vaguely  that  the  supply  shall  be 
683]  between  300  *and  400  tons  per  week,  says  definitely 
that  the  supply  shall  be  of  220  tons  of  coal  per  week,  or  a 
farther  amount  not  exceeding  360  tons  (splitting  the  differ- 
ence between  the  300  and  400  tons)  "  per  week  at  such  times 
and  in  such  quantity  as  the  company  shall  by  writing,  under 
their  agent's  hand,  irom  time  to  time  require,  such  notice  to 
be  given  to  the  contractors  or  agents  of  the  contractors  for 
the  time  being." 

Then  Mr.  Burnett  puts  into  the  agreement  a  clause  for  the 
benefit  of  his  employers,  the  company,  which  is  this,  that  in 
case  "the  company  find  it  expedient  to  suspend  the  use  of 
coal  by  reason  of  its  being  found  by  them  to  be  detrimental 
to  the  atmosphere  of  the  railway,  owing  to  high  temperature 
in  summer  or  otherwise,  ^nd  to  use  in  lieu  thereof  coKe,  they 
shall  be  free  to  suspend  the  use  of  coal  for  the  time  being, 
and  the  time  or  times  during  which  the  company  shall  be 
required  to  take  the  coal  shall  be  enlarged  to  correspond 
with  the  period  or  periods  of  suspension?'  That  is  a  new 
clause  which  I  do  not  find  in  the  letter  of  November  the 
18th.  I  find  also  a  second  new  clause,  and  a  very  impor- 
tant one,  inasmuch  as  it  gives  rise  to  the  present  claim  in 
this  action.  It  is  a  clause  providing  that  in  default  of  notice 
being  given  by  one  or  other  of  the  parties  two  calendar 
months  before  the  expiration  of  the  twelve  months,  the 
agreement  shall  go  on  for  another,  twelve  months.  That 
together  with  the  appointment  of  an  arbitrator,  makes  all 
that  you  find  in  the  agreement  in  addition  to  what  is  con- 
tained in  the  letter  of  the  18th  of  November. 

Now,  I  mention  these  facts  to  show  how  very  little  there 
was  for  either  of  the  parties  to  consider.  It  was  not  neces- 
sary to  take  a  long  time  for  consideration,  and  the  impor- 
tance of  this  part  of  the  case  is  with  respect  to  the  view 
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which  was  taken  by  the  learned  Lord  Chief  Justice  who  dif- 
fered from  the  other  judges  in  his  conclusion  upon  the  case, 
namely,  as  to  whether  or  not  it  was  contemplated  when  this 
agreement  was  put  into  writing,  that  there  should  be  a  far- 
ther formal  agreement  in  the  sense  of  a  formal  agreement  to 
be  considered  by  the  solicitors  on  both  sides,  and  to  have 
such  variations  made  in  it,  I  suppose,  as  those  solicitors 
might  suggest,  or  anything  of  the  Kind.  My  Lords,  instead 
of  that  it  is  a  plain  simple  pi-actical  agreement  confined 
*to  very  few  particulars,  such  particulars  as  Mr.  [684 
Hardman  on  one  side,  and  Mr.  Burnett  on  the  other,  who 
were  both  practical  men,  were  perfectly  competent  to  form 
an  opinion  upon. 

That  being  so,  I  apprehend,  my  Lords,  that  the  cage  is 
entirely  outside  the  class  of  authorities  referred  to  in  the 
judgment  of  the  Lord  Chief  Justice,  in  which  it  has  been 
said  that  under  the  peculiar  circumstances  of  the  case,  if  it 
be  clearly  and  definitely  intended  that  the  matter  shall  not 
be  concluded  until  it  has  been  not  only  arranged  but  set- 
tled, and  put  into  a  formal  shape,  that  intention  will,  of 
course,  prevail,  and  it  will  not  bfe  neld  to  be  concluded  until 
such  formal  shape  has  been  superinduced  upon  it,  and  it 
has  been  settled  as  intended  by  the  parties,  and  of  course 
there  will  be  a  locus  posnitentce  until  that  matter  has  been 
achieved. 

Here,  instead  of  that,  we  find  that  the  draft,  as  prepared 
by  Mr.  Burnett,  is  sent  to  Mr.  Hardman  for  approval,  and 
then  submitted  by  Mr.  Hardman  to  Mr.  Alexander  Brogden, 
who  was  a  person  fully  authorized  to  act  on  behalf  of  the 
defendants'  firm.  [His  Lordship  here  described  what  had 
been  done  by  Mr.  Brogden  before  the  paper  was  returned  to 
Mr.  Burnett.] 

My  Lords,  the  case  states  that  "after  so  dealing  with  the 

Eaper,  the  said  Alexander  Brogden  gave  it  back  to  Mr. 
[ardman  to  be  returned  to  Mr.  Burnett  for  the  purpose  of 
having  a  formal  contract  drawn  in  duplicate,  and  signed  by 
the  vendors  and  the  purchasers,  and  the  formal  contract  if  so 
drawn  and  signed  would  have  been  signed  John  Brogden  & 
Sons,  and  not  Alexander  Brogden,"  and  no  doubt  it  would 
also  have  had  the  seal  of  the  company.  But  that  is  not  at 
all  the  class  of  changes  and  alterations  which  is  aimed  at  in 
those  cases  to  which  I  have  already  referred  as  having  been 
cited,  with  reference  to  whether  or  not  the  parties  should  "be 
bound  until  the  formalities  had  been  complied  with.  Here 
there  really  was  nothing  to  be  done  on  the  part  of  the  col- 
liery owners,  because  they  had  settled  and  approved  of  this ; 


188  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol.  II. 

1877  Brogden  v.  Metropolitan  Railway  Co.  .  H.L.(E.) 

nor  was  there  anything  to  be  done  on  the  part  of  the  railway 
directors  beyond  an  intimation  of  whether  or  not  they  in- 
tended to  act  upon  that  document  so  signed,  and  with  sucli 
variations  as  I  have  described. 

Now,  my  Lords,  what  took  place?  This  document,  so 
685]  dealt  with  *and  so  handed  over  to  Mr.  Hardman  as 
signed  by  Mr.  Brogden,  was  given  to  Mr.  Hardman  to  be 
returned  to  Mr.  Burnett :  [His  Lordship  stated  what  had 
then  taken  place,  and  quoted  at  length  several  letters  on  the 
matter  of  the  supply,  and  the  complaints  that  it  was  defi- 
cient, and  excuses  on  account  of  the  colliers  not  working, 
and  promises  to  send  the  required  supplies.] 

Now,  my  Lords,  I  apprehend  that  if  it  had  stopped  here, 
this  is  a  course  of  action  from  which  the  inference  would 
fairly  be  drawn  which  becomes  quite  conclusive  afterwards. 
Up  to  the  present  stage  to  which  I  have  brought  it  the  case 
stands  thus :  Agreement  proposed  first  of  all  by  the  coal 
company,  sent  as  a  proposition  to  the  railway  company, 
converted  by  the  railway  company  into  a  definite  agree- 
ment with  some  very  slight  alterations,  sent  back  again  with 
these  few  alterations  and  thfen  adopted  and  approved  by  the 
coal  company  with  only  one  important  farthei*  alteration, 
namely,  tlie  insertion  of  MV.  Armstrong's  name  as  the  arbi- 
trator— a  letter  written  with  it  by  the  person  engaged  in  the 
whole  negotiation  on  the  one  side,  saying  that  he  could  not 
see  the  person  who  was  negotiating  on  the  other  side  until 
the  time  when  the  agreement  was  to  come  into  eflfect — that 
immediately  followed  by  an  order  for  coals  to  the  extent  of 
250  tons — an  inquiry  sent  by  telegram,  and  an  anxious  in- 
quiry by  letter  also  saying :  "  Let  us  know  whether  we  can 
rely  upon  your  supplying  us  with  220  tons  of  coal  per  week, 
because,  upon  your  answer  whether  you  can  or  cannot 
supply  us  with  that  quantity  will  depend  the  arrangements 
I  am  to  make  with  other  coal  companies  in  the  north." 

It  was  said  that  this  was  inconsistent  with  the  plaintiffs 
having  an  agreement  by  which  the  defendants  had  bound 
themselves  to  supply  that  quantity  of  coal.  1  do  not  see 
any  such  inconsistency  whatever.  It  might  possibly  bear 
on  the  question  of  whether  the  agreement  was  actually 
clenched  at  that  moment  or  not.  It  might  indicate  this :  If 
you  cannot  answer  definitely  that  you  can  supply  us  with  the 
250  tons  of  coal,  we  may  feel  ourselves  at  liberty  then  to 
deal  with  the  other  coal  companies — that  might  possibly  be 
tlie  true  view  of  it,  in  which  case  it  struck  me  it  might  be  said 
that  it  was  not  eo  instanti  that  the  agreement  was  clenched. 
However,  what  followed  did  clench  it  most  distinctly,  be- 
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cause  *there  not  only  comes  the  ^answer,  "We  can  [686 
supply  you  with  the  quantity,  which  is  all  you  want  to 
know  in  making  your  arrangements  with  the  other  com- 
panies"— not  only  do  they  say  they  can  do  it,  but  they  do 
It,  they  send  it  at  the  time  proposed,  namely,  January,  and 
invoice  it  at  the  price  mentioned  in  the  agreement,  which 
differs  from  the  price  at  which  they  formerly  invoiced  it. 
And  at  a  subsequent  part  of  the  transactions,  when  they 
were  reproached  for  not  sending  the  supplies  in  the  quick, 
orderly  and  regular  manner  in  which  the  plaintiffs  conceived 
they  were  entitled  to  receive  them,  all  they  said  in  reply 
was :  "  We  are  sending  you  as  much  as  you  are  entitled  to 
receive  by  contract."  It  is  that  remarkable  letter  which 
the  Lord  Chancellor  has  already  commented  upon,  namely, 
the  letter  saying,  "We  have  sent  you  a  quantity  exceeding 
that  which  you  are  entitled  to  per  contract."  I  think  the 
mistake  in  the  (juantity  when  they  say  "per  contract"  is 
very  easily  explicable  in  this  way,  that  not  having  a  copy 
of  the  agieement  they  could  not  refer  to  it  wnth  accuracy. 
They  probably  had  a  copy  of  their  letter  of  the  18th,  in 
which  they  offered  to  send  from  300  to  400  tons,  and  they 
may  very  well  have  conceived  that  the  quantity  stated  iji 
the  agreement  was  300  tons  instead  of  350.  But  how  they 
came  to  refer  in  their  letter  to  a  "contract,"  when,  as  thev 
now  say,  contract  there  was  none,  is  a  much  more  diflScult 
question  to  answer,  and  it  is  one  with  which  Mr.  Herschell, 
notwithstanding  all  the  ability  he  has  displayed  in  the  case, 
has  been  unable  to  grapple. 

My  Lords,  I  will  not  go  through  the  whole  of  these  trans- 
actions. If  you  ask  me,  when  in  my  judgment  the  agreement 
was  complete,  I  answer  that  the  agreement  was  complete 
when  the  first  coals,  the  300  tons  of  coal  supplied  in  Janu- 
ary, were  invoiced  at  the  differing  price,  and  when  that 
differing  price  was  accepted  and  paid.  I  think  that  did 
bring  the  case  up  to  what  Mr.  Herschell  very  fairly  admitted, 
as  he  was  bound  to  admit  it,  would  be  a  sufficient  case  to 
make  oat  on  the  part  of  the  plaintiffs.  It  does  establish  a 
course  of  action  on  the  part  of  the  plaintiffs  of  such  a  charac- 
ter as  necessarily  to  lead  to  the  inference  on  the-part  of  the 
defendants  that  the  agreement  had  been  accepted  on  the 
part  of  the  plaintiffs,  and  was  to  be  acted  upon  by  them ; 
and  they  dia  act  upon  it  accordingly. 

*I  think,  ray  Lords,  it  is  not  necessary  for  me  to  [687 
go  into  more  detail.  I  confess  that  there  is  no  part  of  the 
correspondence  throughout,  that  at  all  shakes  the  view  I  en- 
tertain in  this  case  as  derived  from  the  documents  which  I 
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have  already  referred  to,  and  I  am  therefore  of  opinion  that 
the  plaintiffs  are  entitled  to  succeed  in  the  action,  and  that 
the  appeal  should  be  dismissed  with  costs. 

Lord  Selborne:  My  Lords,  the  question  which  is 
brought  before  your  Lordships  in  this  casfe  is  entirely  one  of 
fact,  namely,  whether  the  dealings  between  these  parties  in 
the  year  1872  were  upon  the  footing  of  the  draft  contract 
signed  by  Mr.  Alexander  Brogden  in  I)ecember,  1871.  Now, 
my  Lords,  the  material  facts  which  introduce  the  dealings 
are  simply  these :  There  having  been  dealings  between  these 
parties  going  on  in  the  preceding  year,  the  prices  increasing^ 
and  Mr.  Brogden  having  intimated  that  he  looked  forward 
to  a  definite  arrangement  by  which  some  increase  of  price 
could  be  agreed  upon,  and  in  the  meantime  would  supply 
at  a  lower  price,  the  Messrs.  Brogden  themselves,  in  the 
letter  which  has  been  mentioned  of  the  18th  of  November, 
1871,  make  a  most  clear  and  definite  proposal  to  supply  at 
the  price  of  20*.,  which  was  an  increase  upon  the  original 
price,  but  less  than  the  price  which  coal  might  be  expected 
to  reach  in  the  course  of  the  year  in  a  rising  market,  but  to 
do  that  only  upon  the  terms  of  a  twelve  months'  contract, 
and  for  a  definite  quantity.  That  was  an  arrangement  which 
had  been  looked  forward  to  beforehand  ;  it  was  an  arrange- 
ment which  they  themselves  proposed ;  and  I  must  own 
that  I  do  not  follow  the  passage  in  the  Lord  Chief  Justice's 
judgment,  in  which  he  says  that  in  November  the  price  of 
20s,  had  been  given  as  that  at  which  the  coal  owners  were 
willing  to  supply  coal.  It  is  by  no  means  so ;  they  are 
willing  to  supply  upon  a  large  contract  to  continue  for 
twelve  months,  but  I  can  find  nothing  from  which  I  can  infer 
that,  at  any  time,  they  would  have  been  willing  to  supply 
coal  at  that  price  from  week  to  week,  or  from  month  to 
month,  or  otherwise  than  upon  a  twelve  months'  contract. 

That  being  the  Messrs.  Brogden' s  proposal  for  a  contract, 
688]  the  ^directors  draw  up  a  formal  agreement  upon  the 
footing  of  that  proposal,  but  with  the  addition  of  at  least 
one  very  material  term,  namely,  that  it  shall  go  on  beyond 
the  year  unless  a  certain  notice  is  given  to  terminate  it. 
They  send  that  to  the  Brogdens,  and  Mr.  Alexander  Brog- 
den makes  no  alteration  whatever  in  it  except  by  tilling  up 
the  blanks,  the  way  in  which  one  of  those  blanks,  the  blank 
for  the  name  of  the  arbitrator,  was  filled  up,  being  no  doubt 
a  matter  to  which  it  was  necessary  that  the  other  party 
should  assent.  Then  he  or  his  agent,  Mr.  Hardnaan,  sends 
it  back  to  the  company  with  the  letter  of  the  21st  of  Decem- 
ber, 1871,  signed  in  a  manner  which  clearly  binds  them  be- 
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yond  all  doabt  if  it  was  assented  to  or  acted  upon  on  the 
Other  side,  and  adds  this,  which  I  think  is  most  material, 
and  really  the  key  almost  to  everything  which  follows : 
"If  you  have  anything  farther  to  communicate,  letters  ad- 
dressed to  Tondu  will  Hnd  me."  That  distinctly  shows  that 
he  thought  at  all  events  that  it  might  not  be  necessary  that 
there  should  be  any  farther  communication,  not  that  was  in 
his  mind  that  unless  he  heard  anything  farther  the  whole 
matter  was  to  drop,  but  that  he  should  take  it  that  silence 
gave  consent.  The  nature  of  his  alterations  was  such  that 
he  had  no  reason  whatever  to  expect  that  there  would  be,  or 
could  be  any  objection  to  them,  and  it  was  the  most  natural 
thing  in  the  world  for  him  to  look  upon  it  as  uncertain 
whether  any  cpmmunication  would  be  thought  necessary  on 
the  part  of  the  company. 

Now,  my  Lords,  I  by  no  means  say  that  if  nothing  had 
been  done  upon  the  footing  of  the  agreement,  silence  would 
have  given  consent  in  such  a  sense  as  to  bind  the  parties  on 
either  side.  If  either  Lord  Coleridge  or  Mr.  Justice  Brett 
intended  to  express  an  opinion  that  a  mere  mental  consent 
given  under  those  circumstances,  and  followed  up  neither 
by  communication  nor  by  action,  would  make  a  binding 
contract,  I  should  certainly  hesitate  very  much  before  1 
assented  to  that  proposition.  I  do  not  know  that  it  is 
necessary  so  to  understand  their  expressions.  No  doubt 
their  Lordships  did  say  that  mental  consent  without  com- 
munication or  intimation  might  do,  but  then  probably  their 
Lordships  did  not  intend  to  leave  out  of  sight  action  follow- 
ing upon  that  assent  and  consistent  with  it. 

However  that  may  be,  this  sentence  is  most  material  to 
the  ^interpretation  of  what  follows.  The  one  party  [689 
writes  to  the  other  in  terms  which  I  interpret  to  mean  this ; 
I  do  not  suppose  you  will  have  anything  farther  to  sajr,  or 
that  you  will  make  any  objection  to  the  way  in  which  I 
have  tilled  up  these  blanks,  but,  if  you  have  anything  far- 
ther to  say,  let  me  hear  from  you.  Now  what  follows?  On 
the  very  next  day,  the  22d  of  December,  not  indeed  men- 
tioning this  contract,  but  dealing  with  the  subject-matter  of 
it,  Burnett  writes  and  says,  "We  shall  require  260  tons" 
(that  is  the  quantity  which  we  shall  want  supplied)  "per 
week  of  locomotive  coal,  commencing  not  later  than  the  Isfc 
of  January  next,"  that  was  the  very  day  on  which  the 
agreement  was  to  take  effect.  I  can  hardly  present  to  my 
mind  the  point  of  view  from  which  any  person  can  refuse  to 
connect  the  letter  of  the  22d  of  December  with  the  letter  of 
the  21st  of  December,  which  said,  "if  you  have  anything 
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farther  to  communicate."  The  company's  agent  liad  this 
to  communicate — the  quantity  we  shall  want  is  250  tons 
per  week,  and  we  shall  want  that  suppljr  to  commence  as 
early  as  the  1st  of  January,  the  day  mentioned  in  the  agree- 
ment. To  my  mind  that  is  a  clear  reference  to  the  agree- 
ment which  had  been  drafted,  although  the  agreement  itself 
•  is  not  mentioned. 

Then,  mv  Lords,  all  that  follows,  the  immediate  require- 
ment on  tne  very  same  day  to  supply  that  quantity  from 
the  1st  of  January,  the  action  (wnich  I  see  no  reason  for 
referring  to  any  other  period)  of  stopping  the  supply  they 
had  been  receiving  of  fuel  from  the  north  on  the  faith  of 
this  agreement  upon  which  they  can  rely,  the  quantity 
originally  less  but  soon  raised  to  the  maximum  of  360  tons 
a  week,  and  spoken  of  in  many  letters  as  ''the  full  weekly 
(Quantity  of  350  tons,"  and  finally  so  spoken  of  in  the  follow- 
ing terms,  in  a  letter  of  the  Messrs.  Brogden  themselves, 
"We  hope  to  be  able  to  deliver  your  full  quantity,"  and 
the  price  charged  being  the  same  as  that  mentioned  in  the 
contract — it  appears  to  me  that  every  single  circumstance 
points  quite  unequivocally  to  this  agreement ;  and,  looking 
at  the  order  of  events  with  regard  to  the  dates  and  the  com- 
munications between  the  parties,  I  should  have  thought  it 
absolutely  impossible  for  any  person  to  doubt  that,  if  the 
directors,  after  getting  the  benefit  of  the  lower  price  for 
nearly  an  entire  year,  had  afterwards  endeavored  to  turn 
690]  round  because  the  price  might  have  risen  in  *the 
market,  they  would  have  been  turned  without  much  hesita- 
tion out  of  any  court  into  which  they  had  come. 

Now  it  is  said  that  Messrs.  Brogden  could  not  have  under- 
stood it  so,-  because  they  did  not  give  the  notice  which  they 
might  have  given  at  the  beginning  of  November.  My  Lords, 
I  think  there  is  an  extremely  simple  and  easv  explanation 
of  that  as  well  as  of  their  letter  of  the  25th  of  July,  in  which 
they  speak  of  a  "contract,"  although  showing  some  error 
as  to  its  terms,  and  also  of  the  peculiar  terms  of  that  letter 
of  the  7th  of  November,  written  immediately  after  the  dis- 
pute had  arisen,  in  which  they  say  that  if  the  agreement  is 
exchanged  they  will  go  on  to  the  end  of  the  year,  but  they 
will  not  go  on  any  longer  without  new  terms  being  settled. 
The  explanation  of  the  whole  to  my  mind  is  this, — they 
had  not  kept  a  copy  of  the  agreement  which  Mr.  Alexander 
Brogden  had  signed; — they  had  kept  a  copy  of  their  own 
letter  of  the  18th  of  November,  containing  tlieir  proposal  in 
which  there  was  no  provision  for  carrying  on  tne  contract 
beyond  the  end  of  the  yeai",  unless  notice  were  given,  and 
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of  course  nothing  whatever  as  to  the  time  at  which  such 
notice  was  to  be  given.  They  had  been  acting  under  the 
impression  that  the  actual  contract  was  on  the  footing  of 
that  letter,  probably  thinking  that  the  less  number  of  tons 
mentioned  there,  namely  3(X),  had  been  settled  instead  of 
the  greater  400,  which  would  explain  the  calculations  in  the 
letter  of  the  26th  of  July.  They  had  been  acting  through- 
out upon  the  footing  not  that  there  was  no  contract,  but 
that  the  contract  was  in  that  respect  different  in  its  terms 
from  what  it  actually  was,  and  when  they  found  that  they 
had  made  that  mistake^  they  tried  to  get  out  of  the  con- 
tract altogether. 

That  my  Lords  is  the  clear  conclusion  to  which  if  I  was 
a  juryman  sitting  upon  this  case,  I  should  come  upon  the 
case,  which  entirely  rests  upon  fact.  I  therefore  entirely 
concur  in  the  motion  which  has  been  made  to  your  Lord- 
ships by  my  noble  and  learned  friend  on  the  woolsack. 

IiOBD  Blackburn  :  My  Lords,  in  this  case  the  question 
which  has  now  to  be  decided  is,  I  believe,  quite  a  question 
of  fact;  but  part  of  what  was  said  *in  the  Court  oi  [691 
Common  Pleas  would  raise  an  important  question  of  law,  if 
it  were  to  be  taken  in  a  way  in  which  it  was  not  necessary 
for  either  Lord  Coleridge  or  Mr.  Justice  Brett  to  hold  it, 
and  in  which  therefore  they  both  said,  looking  to  the  facts 
which  had  been  found,  they  did  not  hold  it.  1  wish  to  say 
upon  that  point  that  I  cannot  agree  with  what  seems  to  be 
their  view.  Mr.  Justice  Brett,  referring  to  the  case  of  Ex 
parte  Harris  {*)  before  the  Lords  Justices,  and  other  cases, 
says  that,  looking  to  all  this,  he  has  come  *'  to  a  strong  opin- 
ion that  the  moment  one  party  has  Inade  a  proposition  of 
terms  to  another,  and  it  can  be  shown  by  suffacient  evidence 
that  that  other  has  accepted  those  terms  in  his  own  mind, 
then  the  contract  is  made,  before  that  acceptance  is  intimated 
to  the  proposer.''  And  he  goes  on  to  say,  applying  that  to 
the  present  case,  that,  to  his  mind,  as  soon  as  Burnett  put 
the  fetter  into  his  drawer,  a  contract  was  made,  although 
none  was  formally  entered  into. 

My  Lords,  I  must  say  that  that  is  contrary  to  what  my 
impression  is,  and  that  I  cannot  agree  in  it.  if  the  law  was 
as  mtimated  by  Mr.  Justice  Brett,  there  would  be  nothing 
to  discuss  in  the  present  case.  But  I  have  always  believed 
the  law  to  be  this,  that  when  an  offer  is  made  to  another 
party,  and  in  that  offer  there  is  a  request  express  or  implied 
that  he  must  signify  his  acceptance  by  doing  some  partic- 
ular thing,  then  as  soon  as  he  does  that  thing,  he  is  bound. 

(')  In  re  Imperial  Land  Company  of  MarieUlat,  Law  Rep.,  7  Ch.  Ap.,  687. 

20  Eng.  Rep.  26 
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If  a  man  sent  an  offer  abroad  saying;  I  wish  to  know 
whether  you  will  supply  me  with  goods  at  such  and  such  a 
price,  and,  if  you  agree  to  that,  you  must  ship  the  first 
cargo  as  soon  as  you  get  this  letter,  there  can  be  no  doubt 
that  as  soon  as  the  cargo  was  shipped  the  contract  would  be 
complete,  and  if  the  cargo  went  to  the  bottom  of  the  sea,  it 
would  go  to  the  bottom  of  the  sea  at  the  risk  of  the  orderer. 
So  again,  where,  as  in  the  case  of  £!x  parte  Harris  (*),  a  per- 
son writes  a  letter  and  says,  I  offer  to  take  an  allotment  of 
shares,  and  he  expressly  or  impliedly  says,  If  you  agree 
with  me  send  an  answer  by  the  post,  there  as  soon  as  he  lias 
sent  that  answer  by  the  post,  and  put  it  out  of  his  control, 
and  done  an  extraneous  act  whii^h  clenches  the  matter,  and 
shows  beyond  all  doubt  that  each  side  is  bound,  I  agree  the 
contract  is  prefectly  plain  and  clear. 

692]  *But  when  you  come  to  the  general  proposition 
which  Mr.  Justice  ]Drett  seems  to  have  laid  down,  that  a 
simple  acceptance  in  your  own  mind,  without  any  intima- 
tion to  the  other  party,  and  expressed  by  a  mere  private 
act,  such  as  putting  a  letter  into  a  drawer,  completes  a  con- 
tract, I  must  say  I  differ  from  that.  It  appears  from  the 
Year  Books  that  as  long  ago  as  the  time  of  Edward  IV  (*), 
Chief  Justice  Brian  decided  this  very  point.  The  plea  of 
the  defendant  in  that  case  justified  the  seizing  of  some  grow- 
ing crops  because  he  said  the  plaintiff  had  offered  him  to  go 
and  look  at  them,  and  if  he  liked  them,  and  would  give  2*. 
6d.  for  them,  he  might  take  them ;  that  was  the  justifica- 
tion. That  case  is  referred  to  in  a  book  which  I  published 
a  good  many  years  ago,  Blackburn  on  Contracts  of  Sale  (*), 
and  is  there  translated.  Brian  gives  a  very  elaborate  judg- 
ment, explaining  the  law  of  the  unpaid  vendor's  lien,  as 
early  as  that  time,  exactly  as  the  law  now  stands,  and  he 
consequently  says:  *'This  plea  is  clearly  bad,  as  you  have 
not  shown  the  payment  or  the  tender  of  the  money ;"  but 
he  goes  farther,  and  says  (I  am  quoting  from  memory,  but 
I  think  I  am  quoting  correctly),  "moreover,  your  plea  is 
utterly,  naught,  for  it  does  not  show  that  when  you  had 
made  up  your  mind  to  take  them  you  signified  it  to  the 
plaintiff,  and  your  having  it  in  your  own  mind  is  nothing, 
for  it  is  trite  law  that  the  thought  of  man  is  not  triable,  for 
even  the  devil  does  not  know  what  the  thought  of  man 
is ;  but  I  grant  you  this,  that  if  in  his  offer  to  you  he  had 
said.  Go  and  look  at  them,  and  if  you  are  pleased  with 
them  signify  it  to  such  and  such  a  man,  and  if  you  had 

(>)  In  re  Imperial  Land  Company  of        («)  17  Edw.  IV,  T.  Pasch's  Case,  2. 
MameUlea,  Law  Rep.,  7  Ch.  Ap.,  687.  (*)  Page  190  et  uq. 
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signified  it  to  such  and  such  a  man,  your  plea  would  have 
been  good,  because  that  was  a  matter  of  lact"  I  take  it, 
my  Lords,  that  that,  which  was  said  300  years  ago  and  more, 
is  the  law  to  this  day,  and  it  is  quite  what  Lord  Justice 
Mellish  in  Ex  parte  Harris  (*)  accurately  says,  that  where 
it  is  expresslv  or  impliedly  stated  in  the  offer  that  you  may 
accept  the  offer  by  posting  a  letter,  the  moment  vou  post  the 
letter  the  offer  is  accepted.  You  are  bound  from  the  mo- 
ment you  post  the  letter,  not,  as  it  is  put  here,  from  the  mo- 
ment you  make  up  vour  mind  on  the  subject. 

But  my  Lords,  while,  as  I  say,  this  is  so  upon  the  ques- 
tion of  *law,  it  is  still  necessary  to  consider  this  case  [693 
farther  upon  the  question  of  fact.  I  agree,  and  I  think  every 
judge  who  has  considered  the  case  does  agree,  certainly 
Lord  Chief  Justice  Cockburn  does,  that  though  the  parties  * 
may  have  gone  no  farther  than  an  offer  on  the  one  side,  say- 
ing, Here  is  the  draft, — (for  that  I  think  is  really  what  this 
case  comes  to), — and  the  draft  so  offered  by  the  one  side  is 
approved  by  the  other,  everything  being  agreed  to  except  the 
name  of  the  arbitrator,  which  the  one  side  has  tilled  in  and 
the  other  has  not  yet  assented  to,  if  both  parties  have  acted 
upon  that  draft  and  treated  it  as  binding,  tney  will  be  bound 
by  it.  When  they  had  come  so  near  as  I  have  said,''  still  it 
remained  to  execute  formal  agreements,  and  the  parties 
evidently  contemplated  that  they  were  to  exchange  agree- 
ments, so  that  each  side  should  be  perfectly  safe  and  secure^ 
knowing  that  the  other  side  was  bound.  But,  although 
that  was  what  each  party  contemplated,  still  I  agree  (I 
tbink  tlie  Lord  Chief  Justice  CocKburn  states  it  clearly 
enough),  "that  if  a  draft  having  been  prepared  and  agreed 
upon  as  the  basis  of  a  deed  or  contract  to  be  executed  be- 
tween two  parties,  the  parties,  without  waiting  for  the  exe- 
cution of  the  more  formal  instrument,  proceed  to  act  upon 
the  draft,  and  treat  it  as  binding  Upon  them,  both  parties 
will  be  bound  by  it.  But  it  must  be  clear  that  the  parties 
have  both  waived  the  execution  of  the  formal  instrument 
and  have  a^eed  expressly,  or  as  shown  by  their  conduct,  to 
act  on  the  informal  one."  I  think  that  is  quite  ri^ht,  and 
I  agree  with  the  way  in  which  Mr.  Herschell  in  his  argu- 
ment stated  it,  very  truly  and  fairly.  If  the  parties  have 
by  their  conduct  said,  that  they  act  upon  the  draft  which 
has  been  approved  of  by  Mr.  Brogden,  and  which  if  not 
quite  approved  of  by  the  railway  company,  has  been  ex- 
ceedingly near  it,  if  they  indicate  by  their  conduct  that  they 
accept  it,  the  contract  is  binding. 

0)  Law  Rep.,  7  Ch.  Ap.,  598. 
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But  then,  my  Lords,  I  think  Mr.  Herschell  was  justified 
in  what  he  said,  that  the  onus  prohandi  lay  upon  the  rail- 
way company  who  were  asserting  that,  ana  that  it  was  a 
question  whether  enough  was  done  to  show  that  it  must  be 
taken  that  the  two  parties  did  agree.  Upon  that  I  had  on 
the  former  argument  come  to  the  conclusion,  agreeing  there 
with  Lord  Chief  Justice  Cockburn,  that  there  was  not  enough 
694]  here  to  show  that  the  onus  was  satisfied,  and  *that 
the  acting  upon  the  draft  was  completely  made  out.  I  have 
heard  the  argument  of  Mr.  Herschell  again  to-day,  and 
every  word  that  could  be  said  upon  the  subject  in  support 
of  that  view  was,  I  am  quite  confident,  said  by  him.  Not- 
withstanding that  argument,  the  majority  of  your  Lordships 
think  otherwise.  I  tnink,  as  indeed  I  tnought  before,  that 
there  is  some  evidence  here  that  the  parties  had  so  treated 
the  draft  agreement.  I  do  not  think  it  can  be  said  to  be 
conclusive  evidence,  but  it  is  evidence  on  the  question  of 
facJ;  to  justify  the  conclusion  to  which  the  majority  of  your 
Lordships  have  come.  But  after  listening  to  what  has 
been  said,  and  farther  considering  it,  I  can  only  say  that  I 
hesitate  whether  I  should  agree  in  the  verdict  or  not.  I  do 
not  saj  that  I  dissent  from  it,  I  only  say  that  I  hesitate 
about  it. 

Now,  my  Lords,  I  will  say  very  briefly  what  I  have  to 
say  upon  this  subject,  just  to  indicate  where  it  is  that  I  have, 
my  doubt.  I  think  that  when  the  draft  was  sent  in  that  let- 
ter  there  had  been  considerable  delay.  They  had  begun  to 
talk  about  making  this  contract  in  October.  The  appellants 
wrote  making  an  offer  in  November ;  they  had  an  interview 
on  the  18th  of  December,  and  they  had  run  it  on  until  the 
22d  of  December,  when  Mr.  Hardman  writes:  "Herewith  I 
beg  to  return  you  draft  of  proposed  agreement,  re  new  con- 
tract for  coal  which  Mr.  Brogden  has  approved,"  according 
to  grammatical  construction  that  means  "  which  draft  he 
has  approved."  Then  it  goes  on :  *'  I  am  obliged  to  leave 
town  for  Bristol  to-night,  and  shall  be  up  again  on  Monday 
week ' '  (that  is,  the  first  of  January).  ' '  Ii  you  have  an^thin^ 
farther  to  communicate,  letters  addressed  to  Tondu  will  find 
me."  Now,  upon  that,  viewing  it  there,  I  certainly  think  it 
was  contemplated  that  there  might  be  something  more  to 
be  communicated,  there  might  be  indeed  need  to  be  some- 
thing more  communicated  as  to  whether  they  agreed  upon 
the  arbitrator  or  not ;  but  I  think  that  might  be  communi- 
cated without  any  express  words  doing  it,  if  the  parties 
showed  that  they  were  willing  to  go  on  upon  those  terms. 

The  next  letter  that  passes  is  this — I  pass  by  the  telegram 
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-rMr.  BnrDett  writes,  "  I  am  in  receipt  of  your  letter  of  yes- 
terday, informing  me  of  your  having  been  obliged  to  go  to 
Bristol,  and  thereby  prevented  calling,  as  expected,  to  see 
me  regarding  the  *supply  of  coal.  As  the  matter  is  [695 
pressing"  (it  must  be  remembered  that  the  1st  of  January 
was  fast  approaching),  **and  as  you  will  not  be  in  town 
again  until  Monday  week,  I  have  just  telegraphed  to  you  as 
follows :  '  We  shall  require  260  tons  per  week  of  locomo- 
tive coal,  commencing  not  later  than  1st  of  January  next. 
Reply  by  wire,  that  you  will  do  this,  that  we  may  arrange 
with  other  collieries  accordingly ;'  as  it  is  necessary  for  us  to 
know  definitely  what  you  can  do  for  us  in  the  way  of  loco- 
motive fuel,  so  that  we  may  arrange  )vith  other  parties  who 
are  supplying  us  at  present.  The  supply  of  your  coal  seems 
to  be  very  irregular  at  present."  Now,  as  regards  that  let- 
ter, the  impression  on  my  mind  is,  that  if  it  stood  alone  it 
would  fairly  admit  of  this  construction,  I,  the  writer,  Mr. 
Burnett,  am  not  prepared  to  say  whether  my  directors  will 
enter  into  the  contract  or  not.  I  have  put  aside  the  agree- 
ment to  consider  about  it,  but,  as  unfortunately  you  are  out 
of  the  way,  and  the  1st  of  January  is  fast  coming,  I  tele- 
graph to  you  and  ask  you,  can  you  supply  us  with  260  tons 
of  coal  per  week  from  that  time  forward,  pending  the  time 
which  we  have  taken  to  consider.  If  that  were  so,  clearly 
that  would  not  have  bound  the  contract. 

But,  then,  comes  a  thing  which  does  make  strong  evi- 
dence, and  which,  I  think,  the  noble  and  learned  Lord  who 
spoke  first  on  the  other  side  of  the  House  (Lord  Hatherley) 
has  placed  his  reliance  mostly  upon,  which  is  this :  After  he 
had  written  that  letter  there  comes,  on  the  2d  of  January, 
again  a  letter  complaining  of  short  supplies,  which  must  of 
course  have  meant  short  supplies  prior  to  the  1st  of  Jan- 
uary, but  going  on:  '*!  would  remind  you  that  it  was  on 
•your  assurance  that  your  firm  could  send  us  a  regular 
weekly  supply  of  250  tons  that  I  stopped  our  supply  of  fuel 
from  the  north."  And  in  a  letter  to  the  principals  at  the 
same  time,  he  says :  ''  I  now  remind  you  that  we  stopped 
the  supply  of  coke  from  the  north  on  your  Mr.  Hardman^s 
assurance  that  you  would  be  able  to  send  us  a  regular  sup- 

er  of  260  tons  per  week."  I  thought,  at  first,  that  the 
rd  Chief  Justice's  explanation  of  that  letter  was  the  right 
one,  and  that  when  he  said,  "Upon' your  assurance  you 
would  be  able  to  send  us  a  regular  supply  of  260  tons 
per  week"  *'we  stopped  the  supply  of  coke  from  the 
*north,"  that  necessarily  pointed  back  to  the  time  [696 
when  tlie  strike  ceased ;  but  I  am  not  by  any  means  certain 
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now  that  that  is  right.  I  think  it  is  very  possible  that  they 
might  have  been  getting  a  supplv  of  coke  as  fuel  from  the 
north,  and  what  is  meant  here  is,  tnat  it  was  in  reliance  upon 
the  statement  in  your  telegram,  in  which  you  told  us  you 
would  supply  us  with  260  tons  per  week,  that  we  stopped 
the  supply  of  coke  from  the  north.  That  is  an  observation 
not  without  weight. 

It  is  true  that  that  letter  was  not  written  as  to  a  person 
who  had  a  contract, — Remember  you  have  bound  yourself 
to  give  me  260  tons  a  week,  and  I  hold  you  to  your  engage- 
ment. It  is  rather  a  complaint ;  it  is  put  in  this  way:  Recol- 
lect that  you  said  you  would  give  us  that  supply.  It  is, 
therefore,  more  a  kind  of  letter  which  I  might  call  a  neutral 
letter,  pointing  not  very  distinctly  to  either  one  view  or  the 
other.  ' 

But  then,  my  Lords,  comes  this  fact:  after  that  letter 
there  is  a  supplj^  all  through  the  month  of  January  of  a  con- 
siderable q^uautity,  and  all  of  that  coal  is  invoiced  and  paid 
for  according  to  the  contract  price  of  20^.,  which  was  higher 
than  the  price  had  been  before.  That  was  evidence,  and 
strong  evidence,  that  the  parties  had  entered  into  a  new  con- 
tract ;  that  both  of  them  meant  to  enter  int6  a  new  contract, 
I  think,  cannot  admit  of  any  doubt.  It  is  upon  that  that 
Lord  Justice  Bramwell  almost  entirely  bases  his  judgment. 
I  do  not,  myself,  feel  that  it  is  quite  so  strong  as  he  does. 
It  is,  to  my  mind,  evidence,  and  strong  evidence,  that  they 
were  agreeing.  Viewing  it  as  a  question  of  fact,  if  a  jury 
were  to  take  that  view,  and  were  to  find  that  that  would  be 
enough  to  bind  the  contract,  I  could  by  no  means  say  that 
they  were  not  right.  My  own  view  is,  that  I  hesitate  a  good 
deal  as  to  whether  there  is  enough  to  satisfy  the  onus  wnich 
is  cast  on  the  Metropolitan  Railway  Company  to  establish  a 
contract ;  but  farther  than  that  hesitation  I  will  not  go. 

I  will  not  detain  your  Lordships  any  longer  by  remarking 
upon  the  other  portions  of  the  case.  Some  of  the  letters 
read  one  way  and  some  the  other.  I  can  only  say  that  apart 
from  that  change  in  the  price  I  should  have  thought  that 
they  could  all  be  explained  consistently  with  saying  that 
697]  the  bargain  was  not  made ;  but  this  *is  a  piece  of  evi- 
dence, and  a  strong  piece  of  evidence,  bearing  upon  that.  It 
is  a  question  of  fact,  and  I  think  there  is  no  doubt  at  all  that 
if  the  evidence  of  fact  is  sufficient,  there  is  quite  enough  to 
bind  the  contract. 

Lord  Gordon  :  My  Lords,  the  case  has  been  so  fully 
discussed  by  the  noble  and  learned  Lords  who  have  ad- 
dressed your  Lordships  that  I  think  it  would  be  unbecoming 
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in  me  at  this  late  hour  of  the  day  to  trespass  upon  your 
Lordships'  time  longer,  except  to  express  my  hearty  concur- 
rence in  the  views  which  have  been  stated  by  the  Lord 
Chancellor,  and  to  say  that,  as  a  juryman,  I  have  no 
doubt  whatever  in  coming  to  the  conclusion  that  the  judg- 
ment ought  to  be  in  favor  of  the  respondents,  the  railway 
company. 

There  is  no  question  of  law  involved  in  the  case  except 
the  one  which  has  been  referred  to  by  Lord  Chief  Justice 
Coleridge  and  Lord  Justice  Brett,  and  I  quite  concur  in*  the 
observations  which  have  been  made  by  my  noble  and  learned 
friends  opposite  (Lord  Selborne  and  Lord  Blackburn)  depre- 
cating the  views  which  they  expressed  with  reference  to  the 
possibility  of  a  mental  assent,  as  it  has  been  called.  In  this 
case  we  have  no  evidence  whatever  of  consent  by  putting 
the  document  into  a  drawer,  an  operation  of  the  meaning  of 
whicli  we  really  know  nothing  whatever.  We  have  no  evi- 
dence with  regard  to  the  character  of  the  documents  which 
are  kept  in  that  drawer.  I  think  in  this  case  your  Lord- 
ships can  have  no  hesitation  in  coming  to  the  conclusion 
which  has  been  expressed  by  the  majority  of  the  learned 
judges  throught)ut.  The  onlv  diflOlculty  I  felt  was  when 
reading  the  ver^  elaborate  and  able  iudgment  of  the  Lord 
Chief  Justice  in  favor  of  the  appellants.  I  thought  that 
great  weight  was  due  to  anvthing  coming  from  that  quarter, 
and  he  had  grappled  with  all  the  facts  of  the  case,  as  I 
thought.  But  I  find  that  he  relied  very  much  upon  a  letter 
written  by  the  solicitors  for  the  appellants,  stating  that  there 
had  been  repeated  remonstrances  or  applications  made  to 
the  solicitors  for  the  railway  company  for  some  evidence  of 
acceptance  of  the  contract ;  but  in  reality  that  statement  of 
the  solicitors  was  unsupported  by  evidence.  When  that  is 
removed  there  really  is  no  circumstance  which  can  be  taken 
as  justifying  *the  strong  view  which  the  Lord  Chief  [698 
Justice  expressed  in  favor  of  the  appellants. 

I  therefore  think  that  the  judgment  should  be  in  favor  of 
the  respondents. 

Judgment  complained  of  affi/rmed^  and  appeal 
dUmissed  with  costs. 

Lords'  Journals^  July  16,  1877. 

Solicitors  for  the  appellant :  Tahourdins  &  Hargreaves. 
Solicitors  for  the  respondents :  Burchells. 

Sm  2  Eng.  R«p.,  815  note  ;  13  £ng.  board,  of  a  resolution  in  writing,  that 

Bep.,  217  note ;  17  Eng.  R.,  797  note.  an  appeal  be  reheard,  is  an  application 

The  offering  by  one  of  the  canal  com-  in  writing  for  such  rehearing :  People 

niissioners,  at  a  meeting  of  the  canal  v.  Gardner,  24  N.  Y.,  583. 
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An  entry  in  its  book  of  minutes  of  fused  to  perfect  the  transaction,  and  on 

a  resolution  passed  by  the  governing  or  a  bill  filed  by  the  purchaser  for  specific 

legislative  body  of  a  municipal  corpo-  performance  : 

ration,  expressing  the  terms  of  a  con-  Held,  that  the  conveyance  so  exe- 
tract  within  its  power  to  make  on  cuted  by  the  vendor  was  sufficient 
behalf  of  the  corporation,  and  the  sig-  contract  of  sale  within  the  statute  of 
nature  of  the  clerk  of  said  body  at  the  frauds ;  that  the  presumption  on  the 
end  of  the  day's  minutes  containing  face  of  such  instrument  was  that  the 
such  resolution,  constitute  a  note  or  purchase-money  had  been  paid ;  which 
memorandum  in  writing,  signed  by  the  being  admitted  by  the  plaintiff  to  be 
party  to  be  charged,  within  the  mean-  incorrect,  the  purchaser  was  entitled  to 
ing  of  the  statute  of  frauds,  sufficient  a  decree  for  specific  performance,  pay- 
to  take  the  case  out  of  the  operation  of  ing  the  price  in  hand  :  GiUatley  v. 
that  statute,  and  to  bind  the  corporation.  White,  18  Grant  (U.C.)  Chy. ,  1. 
where  the  contract  by  its  terms  is  not  In  pursuance  of  an  oral  agreement 
to  be  performed  within  a  year:  Argus  for  the  sale  of  land  to  him  by  T.,  C. 
Co.  V.  Albany,  55  N.  Y.,  495  ;  Hersee  paid  a  small  part  of  the  purchase-mon- 
«.  Buffalo,  1  Buffalo  Superior  Ct.  Rep.,  ey,  and  T.  executed  a  deed  of  the  land 
445  ;  Commonwealth  «.  Collins,  12  running  to  C.  (in  which  the  considera- 
Bush  (Ky.),  886.  tion  was  simply  stated  to  be  $8,100), 

Statements   of   individual   directors  and  delivered  to  H. ,  with  directions  to 

out  of  session,  and  not  accompanying  deliver  it  to  C.  if  the  latter  should,  on 

any  official  act,  and  statements  made  the  second  day  thereafter,  deposit  with 

by  them  in  debate  while  in  session,  are  H.  his  two  notes  for  a  certain  sum,  se- 

not  competent  to  prove  a  completed  cured  by  mortgage,  and  pay  to  H.,  for 

contract  l)etween  their  corporation  and  T.'s  use,   the   balance   of   the   price, 

an  individual  for  the  sale  of  stock  by  Within  the  time  limited,  C.  offered  to 

the  latter  to  the  former.  H.  said  not.es,  mortgage,  and  money  ; 

The  adoption  by  the  board  of  direc-  but  H.,  by  T.'s  direction,  refused  to  de- 
tors  of  a  resolution  that  the  corporation  liver  to  C.  the  deed,  and  T.  at  the  same 
do  purchase  of  an  individual  whatever  time  tendered  back  to  C.  the  money  al- 
stock  the  latter  holds,  at  what  it  had  ready  paid,  and  left  it  with  H.  for  C. 
cost  him,  which  does  not  fix  the  price,  upon  the  latter's  refusal  to  accept  it.  In 
or  the  time  or  manner  of  payment,  an  action  by  C.  against  T.  and  H.  to 
without  any  further  action  or  dealing  compel  a  delivery  of  the  deed  to  him : 
with  such  individual  on  the  footing  of  Held,  that  as  there  was  no  execution  or 
a  trade,  does  not  constitute  such  an  deposit  with  H.  of  the  mortgage  from  C. 
overture  for  a  purchase  as  will  author-  contemporaneously  with  the  execiition 
ize  the  proposed  vendor,  upon  a  tender  and  deposit  of  T.'s  deed,  and  as  the  lat- 
of  his  stock  to  the  corporation,  to  re-  ter  deed  does  not  contain  the  whole 
cover  the  price  as  on  a  completed  sale :  contract  alleged  and  relied  upon  by  the 
Peek  V.  Detroit,  etc.,  29  Mich.,  813.  plaintiff,  there  was  no  valid  contract. 

In  pursuance  of  a  verbal  agreement  and  the  deed  was  not  an  escrow:  JCamp- 

for  the  -sale  of  lands,  the  purchase-  pell  v.  Thomas,  42  Wise.,  487. 

money  being  payable  by  instalments,  If  two  persons  enter  into  a  verbal 

to   be    secured    by  mortgage   on   the  agreement  about  a  matter  as  to  which 

premises  bargained  for  and  other  lands  an  enforceable  parol  contract  can  be 

owned  by  the  purchaser ;  a  deed  and  made,  it  would  be  no  defence  when 

mortgage  were  drawn  up,  which  were  one  of  them  is  sued  for  a  breach  of  the 

sign^  and  sealed  by  the  vendor  and  contract  that  he  understood  it  would 

mortgagor  respectively,  neither  instru-  not   be   obligatory  unless  reduced  to 

ment  referring  to  the  other,  and  the  writing. 

deed  expressing  that  the  purchase-mon-  Nor  does  a  contemporaneous  agree- 

ey  had   been  paid.     The  vendor  and  ment  to  reduce  a  contract  to  writing 

mortgagor   took   away  the  respective  make  its  validity  depend  upon  its  be- 

instruments  signed   by  them  for  the  ing  actually  reduced   to  writing  and 

purpose,  as  alleged,  of  procuring  the  signed. 

execution  thereof  by  their  respective  An  agreement  to  reduce  a  contract  to 

"Wives.     The  vendor  subsequently  re-  writing  is  merely  an  agreement  to  pro- 
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Tide  a  particalar  kind  of  evidence  of  one  party  is  the  consideration  for  the 

the  terms  of  the  contract:  Bell  9.  Off ut,  promise  of   the   other,   the  promises 

10  Bush  (Ky.),  682.  must  be  concurrent  and  obligatory  upon 

Whether  an  instrument  shall  be  a  both  at  the  same  time, 

lease,  or  only  an  agreement  for  a  lease.  Where  the  agreement  between  the 

depends  on  the  intention  of  the  parties,  parties  required  the  execution    of    a 

as  it  is  to  be  collected  from  the  instru-  bond,  to  be  given  by  one  of  the  parties 

ment.  and  signed  bv  two  sureties,  conditioned 

Strong  circumstances  of   inconven-  for  the  faithful  performance  of  the 

ience,  apparent  on  the  instrument,  if  it  contract  on  his  part :    Held,  that  it 

should  be  construed  as  a  lease,  indicate  was  essential  to  the  completion  of  the 

the  intention  of   the   parties  that  H  contract  that  the  bond  should  he  so 

should  bean  agreement  only:  Morgan  executed. 

f).  Bissell,  8  Taunt.,  65;  1  Chitty  on  To  render  a  proposed  contract  bind- 

Cont.  (11th  Am.  ed. ),  44(M45.  ing,  there  must  be  an  accession  to  its 

In  ejectment  the  plaintiff  claimed  as  terms  by  both  parties.  A  mere  volun- 
havinff  been  turned  out  of  his  posses-  taiy  compliance  with  its  conditions  by 
sion  by  defendant,  without  color  of  one  who  had  not  previously  assented 
right  The  defendant  claimed  under  to  it  does  not  render  the  other  liable 
the  Qrand  River  Navigation  Co.,  but  on  it:  Morrill  v.  Tehama,  etc.,  10  Ne- 
at the  trial  he  showed  no  title.  vada,  125. 

As  to  a  portion  of  the  property,  a  Where  an  insurance  policy  provides 
saw-mill,  one  B.  said  that  on  a  Sat-  that  it  shall  be  void  in  case  of  further 
nrday  he  rented  it  verbally  from  the  insurance,  unless  written  notice  thereof 
plaintiff  for  a  year,  and  it  was  intended  be  given  to  the  company  and  a  consent 
to  have  a  written  lease,  but  on  Monday  thereto  in  writing  indorsed  upon  the 
the  defendant  put  some  one  else  in  policy,  the  insurer  may  waive  a  com- 
poesession  and  refused  to  let  him  in  ;  pliance  with  the  condition  that  the  no- 
after  which  he  had  nothing  further  to  tice  and  the  consent  shall  be  in  writing  : 
do  with  it.  It  was  not  shown  that  either  Riddle  «.  Market,  etc. ,  20  N.  Y. ,  184  ; 
the  rent  or  the  terms  of  the  tenancy  Pierce  v.  Nashua,  etc.,  50  N.  H.,  297 ; 
had  been  agreed  upon.  Held,  not  a  McCabe  v.  Dutchess,  etc.,  14  Hun,  599  ; 
lease  but  an  agreement  only,  and  that  McCabe  v.  Farm.,  etc.,  14  Hun,  602. 
the  defendant  could  not  set  it  up  to  de-  See  Gilben  9.  Phcenix  Ins.  Co.,  86 
feat  the  plaintiff's  title:  Kyle  v.  Stocks,  Barb. ,  872. 
81  U.  C.  Q.  B.,  47.  The    receipt    by  insurers,    through 

A  verbal  agreement  which  is  to  be  their  general  agent,  of  renewal  premi- 

put  into  writing  and  signed  the  next  ums,  taken  by  him  with  knowledge  of 

day  is  not  complete  so  as  to  bind  either  other  insurance  on  the  same  property, 

party  until    reduced    to  writing  and  is  a  waiver  of  the  requirement  of  the 

signed  :  Riggs  «.  Magruder,  2  Cranch's  policy  that  formal  notice  of  any  such 

C.  C,  148 ;  Lee  «.  Purdy,  2  U.  C.  Q.  B.,  insurance  must  be  given,  and  an  in- 

198.  dorsement  made  on  the  policy:  Carroll 

It  is  essential  to  the  existence  of  ev-  «.  Charter  Oak  Ins.  Co. ,  1  Abb.  App. 
ery  contract  that  there  should  be  a  re-  Cas.,  316.  10  Abb.  Pr.  Rep.,  N.S.,  166, 
ciprocal  assent  to  a  definite  proposition,  affirming  88  Barb. ,  402. 
and  when  the  parties  to  a  proposed  Notwithstanding  a  provision  in  the 
contract  have  themselves  fixed  the  policy  that  no  condition  can  be  waived, 
manner  in  which  their  assent  is  to  be  except  in  writing  signed  by  the  secre- 
manifested.  an  assent  thereto  in  any  tary,  a  condition  may  be  waived  by  pa- 
other  or  different  mode  will  not  be  pre-  rol,  by  the  general  acting  within  the 
sumed.  scope  of  his  agency,  especially  where 

Where  parties  enter  into  an  agree-  the. act  can  be  regarded  as  ratified  by 

ment,  and  the  understanding  between  the  company:    Carroll  f).  The  Charter 

them  is  that  it  is  to  be  reduced  to  writ-  Oak  Ins.  Co.,  1  Abb.  App.  Cases,  316, 

ing,  or,  if  it  is  already  in  a  form,  that  it  10  Abb.  Pr.  Rep.,  N.S.,  166,  affirming 

is  to  be  signed  before  it  is  acted  upon,  or  88  Barb. ,  402. 

is  to  take  effect,  it  is  not  binding  upon  The  authorities  sustain  the  general 

them  until  it  is  so  written  or  signed.  doctrine,  that  a  waiver  of  a  stipulation 

In  contracts  where  the  promise  of  the  in  a  contract  may  be  shown  bv  parol, 

20  EjfG.  Rep.  26 
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notwithstanding  the  contract  requires  But  see  Roe  v.  Harrison,  2  Term  R. , 

a  writing :  Carroll  v.  The  Charter  Oak  425  ;  Braddick  «.  Thompson,  8  East, 

Ins.   Co.,  1  Abb.  App.  Cases,  816,  10  844;   Jackson    v.    Chrysler,   1  Johns. 

Abb.  Pr.  Rep.,  N.fi.,  166,  affirming  88  Cas.,  125  ;  Hail  v.  Frances,  4Upp.  Can. 

Barb.,  402;  McCabe  v.  Dutchess,  etc.,  Com. PI., 210;  Carter  d.  Hibblethwaite, 

14  Hun,  599 ;  McCabe  v.  Farm.,  etc.,  5  U.  C.  Com.  PI..  476. 

14  Hun,  602.  By  a  verbal  agreement  between  S. 

But  where  a  policy  of  insurance  con-  and  F.,  it  was  agreed  that  S.  should 

tained  a  clause  of  avoidance  for  addi-  subscribe  for  $1,000  of  the  capital  stock 

tional  insurance  unless  the  consent  of  of  a  manufacturing  corporation,  one 

the  company  be  written  on  the  policy,  half  of  which  should  belong  to  each  ; 

and  the  only  consent  alleged  was  in  a  that  S.  should  hold  the  same  on  joint 

letter  of  reply  written  by  the  agent  of  account,    and    receive    the    dividends 

the  company  to  the  insured  saying  :  thereon,  F-  to  pay  the  interest  annually 

*'  We  will,  of  course,  allow  other  con-  on  $500,  one  half  of  'the  amoont  paid  ; 

current  insurance  with  the  Allemania  that  whim  S.  should  want  $500  he  was 

policy,  and  will  also  place  yon  more  to  notify  F.,  and  if  F.  did  not  pay,  S. 

insurance  at  same  rate  that  we  charged  should  sell  the  stock,  and  F.  would 

you  l)efore,  and  do  it  in  A  1  company  pay  the  difference  between  the  sum 

or  companies.     Trusting  to  hear  from  received  on  such  sale  and  the  par  value 

you  at  your  earliest  convenience,  we  of  the  stock.    S.  accordingly  subscribed 

remain,"  etc.     Held,  not  to  amount  to  for  $1,000  of  the  stock  in  his  own 

a  consent  to  any  spebific  additional  in-  name  and  paid  therefor.     It  was  a  part 

surance,  nor  to  meet  the  requirements  of    the    bargain    that  the   agreement 

of  the  policy,  which  became  absolutely  should  be  put  in  writing,  but  it  never 

void  at  once  upon  the  obtaining  of  ad-  was  : 

ditional  insurance  without  consent :  Held,  that  although  F.  might  have 
Allemania,  etc.,  «.  Hurd,  87  Mich.,  11.  insisted  on  the  performance  of  the  con- 
Where  a  policy  of  insurance  provides  dition  that  the  agreement  should  be 
that  any  other  insurance  is  required  to  reduced  to  writing,  it  was  competent 
be  notified  to  and  approved  of  by  the  for  him  to  waive  it  by  recojgnizing  his 
insurers,  a  local  agent,  who  is  declared  liability  on  the  contract,  although  it 
by  a  written  appointment  to  be  "  regu-  had  never  been  reduced  to  writing  and 
larly  appointed  an  agent  and  surveyor  siened  :  Stover  r.  Flack,  80  N.  Y.,  64. 
of  the  company"  and  to  be  "duly  au-  There  may  be  an  effectual  waiver, 
thorized  to  take  applications  for  insur-  by  parol,  of  a  condition  specified  in  & 
ance,"  has  no  authority  to  approve  of  a  written  agreement,  as  to  a  provision  in 
subsequent  insurance.  His  authority  a  building  contract  requiring  a  written 
is  limited  to  that  expressly  given  him  memorandum  for  extra  or  omitted 
by  the  appointment :  Wilson  v.  Gen-  work  :  Smith  «.  Gugerty,  4 Barb.,  615  ; 
esee,  etc.,  14  N.  Y.,  418.  Pierrepont  v,  Barnard,  6  N.  Y.,  279. 

Defendant  toeing  bound  by  a  sealed  Where  a  contract  for  the  erection  of 
contract  to  consign  all  the  goods  he  a  building  provides  that  no  extras  shall 
manufactured  to  plaintiffs,  they  gave  be  permitted  or  allowed  unless  agreed 
him  oral  permission  to  consign  to  other  upon  in  writing,  and  that  the  writing 
parties,  and  he  acted  on  the  permission,  should  be  pranced  before  payment 
Held,  that  plaintiffs  could  not  be  al-  therefor.  In  an  action  to  recover  for 
lowed  to  recall  it  or  to  sue  him  for  a  extras  :  Held,  that  there  could  be  no  re- 
breach  of  contract:  Hadden  «.  Dim-  co very  therefor  unless  agreed  upon  in 
mick,  13  Abb.,  N.S.,  186,  Ot.  Appeals;  writing  and  the  writing  therefor  pro- 
Fleming  V.  Gilbert,  8  Johns.  Chy. ,  528.  duced  :  Older^haw  v.  Garner,  38  U .  C. 
See  also,  to  same  effect,  Jackson  v,  Q.  B.,  87;  White  «.  San  Rafael,  etc., 
Harrison.  17  Johns.,  66;   Jackson  «.  50  Cal.,  417. 

Silvemail,  15  Johns.,  278  ;  Jackson  V.  Even  though  the   contract  provide 

Brownson,  7  Johns.,  227:   Bensen  v.  that  the  engineer  may  direct  alterations 

Juarez,  28  How.  Prac,  511,  48  Barb.,  in  and  additions  to  the  work:  White 

408.  19  Abb.  Pr.,  61;  Lynde  v.  Hough,  u.  San  Rafael,  etc.,  50  Cal.,  417. 

27  Barb.,  415,  423-4  ;  Riggs  v.  Pursell,  A  building  contract  for  the  erection 

60  N.  Y.,  200  ;  Smith  &  &>den's  Land,  of  a  church  according  to  certain  plans 

and  Ten.,  143.  and  specifications,  contained  a  proviso. 
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that  if  defendant  should  at  any  time  be  upon  in  writing,  and  that  the  writing 
desirous  of  making  any  alterations  or  should  be  prc^uced  before  payment 
additions  in  the  erection  or  execution  therefor.  In  an  action  to  recover  the 
of  the  church,  or  other  works  there-  15  per  cent. ,  and  for  extras, — 
unto  appertaining,  plaintiff  should  Held,  that  the  certificate  as  to  de- 
erect,  complete,  make  and  execute  the  fects  need  not  be  in  writing,  that  not 
church  or  other  works,  with  such  alter-  being  expressly  required  ;  and  there 
ations  and  additions  aa  defendant  or  being  evidence  that  the  architect  within 
one  8.  should  direct,  by  writing^  under  the  month  verbally  signified  his  dissat- 
hU  or  their  hand.  Certain  extra  work  isfaction  with  certain  specified  defects, 
was  done  at  the  desire  of  the  defen-  that  the  plaintiff  could  not  recover, 
dants,  though  «uch  desire  was  not  ex-  Held,  also,  that  there  could  be  no  re- 
pressed in  writing  under  their  hand,  covery  for  extras  claimed,  no  writing 
Held,  that  plaintiff  was  entitled  to  re-  therefor  having  been  produced, 
cover  for  the  extra  work,  for  the  con-  The  defendant  having  taken  posses- 
tract  did  not  provide  that  no  such  work  sion  of  the  building  which  was  upon 
was  to  be  allowed  or  paid  for,  urdess  his  own  land ;  held,  that  this  could 
ordered  in  writing,  which  wotdd  have  not  entitle  the  plaintiffs  to  recover  un- 
prevented  the  plaintiff's  recovering,  der  the  common  counts :  Munroe  v. 
but  merely  that  plaintiff  was  hound  to  Butt,  8  £.  &  B.,  788,  approved  and  fol- 
eixecute  such  extra  work  as  defendants  lowed' ;  Oldershaw  «.  Qamer,  88  U.  C. 
or  S.  should  direct  in  writing  to  be  Q.  B.,  87. 

done  :  Diamond  v.  McAunary,  16  U.  C.  The  defendant'  employed  the  plain- 
Com.  PI.,  9.  tiffs  to  construct  a  house  under  a  build- 
The  plaintiffs  agreed  in  wrltinff'  to  ing  contract,  in  which  it  waa  stipulated 
build  a  house  for  defendant  for  flO,-  that  there  should  be  no  charge  for  ex- 
405,  two  thousand  dollars  in  advance,  tra  work,  unless  specially  ordered  in 
and  the  balance  at  the  rate  of  85  per  writing  by  the  architect  employed, 
cent,  for  the  work  fixed  in  its  place,  The  defendant  himself  having  request- 
but  no  payment  to  be  made  without  a  ed  the  plaintiffs  to  do  certain  work  on 
written  certificate  from  the  architect ;  the  building,  and  desired  the  plaintiffs' 
the  remaining  15  per  cent,  to  remain  men  to  take  their  orders  from  him  and 
in  defendant's  hands  for  a  month  after  not  from  the  architect : 
the  completion  of  the  work,  and  also  Held,  that  for  this  work  the  plain- 
until  all  the  defects  which  the  arehi-  tiffs  might  recover  in  an  action  on  the 
tect  should  within  that  period  certify  common  counts,  without  reference  to 
to  exist  should  be  remedied.  It  was  the  contract :  Melrith  9.  Carpenter,  11 
also  agreed  that  no  extras  should  be  U.  C.  Q.  B.,  128. 
permitted   or  allowed    unless  agreed 


[2  Appeal  Cases,  698.] 
ILL.  (E.),  June  28,  29;  July  2,  28,  1877. 

Harvey  Bathurst  and  William  George  Craven,  Ap- 
pellants; and  Sir  John  Errington,  Bart.,  and  Others, 
Respondents.  (*) 

Wm^"  Become  the  Eldeti  Son. 

Where  the  words  of  a  will  are  unambiguous,  they  cannot  be  departed  from  merely 
because  they  lead  to  consequences  capricious  or  even  harsh  and  unreasonable.  But 
where  thev  are  capable  or  two  interpretations,  that  construction  of  them  is  to  be 
adopted  which  is  in  accordance  with  an  intelligible  and  reasonable,  and  not  a  capri- 
cious or  anomalous,  result. 

The  rule  stated  in  Abbott  v.  MtddUton  (')  adopted. 

(0  Affirming  19  Eng.  Rep.,  796.  («)  7  H.  L.  C,  at  p.  89. 
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A  testator,  £.,  devised  his  estates  to  R.  the  second,  J.  the  third,  and  C.  the  fourth 
sons  of  his  brother-in-law  Sir  T.  S.  (entirely  passing  oyer  W.,  the  eldest  son),  and  to 
their  sons  successively  in  tail  male.  By  a  nam^  and  arms  clause  he  directed  that  as 
any  one  became  entitled  under  the  will  he  should  assume  the  name  and  arms  of  £. 
He  then  introduced  a  shifting  clause,  that  in  case  R.,  or  J.,  or  C.  **  should  become 
the  eldest  son  **  of  Sir  T.  8.,  the  £.  estates  should  go  over  to  the  next  in  remainder 
under  his  will.  The  testator  died  in  1819.  Sir  T.  S.  survived  the  testator.  W., 
the  eldest  son,  succeeded  his  father  in  the  S.  baronetcy,  and  in  the  paternal  estates ; 
and  disentailed  and  sold  them.  On  his  death  without  issue  R.  succeeded  to  the  baro- 
netcy. He  had  long  before  complied  with  the  name  and  arms  clause  in  the  testator^s 
will,  and  was  in  possession  of  the  E.  estates.  R.  died  without  male  issue,  and  J.,  the 
third  son,  then  claimed  the  E.  estates  : 

Held,  that  he  was  entitled  to  them,  for  that  upon  the  true  construction  of 
699]  *the  will  he  had  not  "  become  the  eldest  son"  of  Sir  T.  S.,  and  the  shifting 
clause  had  Uierefore  not  taken  effect. 

Per  Tbe  Lord  Chancellor  (Lord  Cairns) :  The  eldest  son  of  a  man  is  his  first- 
born— ^the  primogeniiM  ;  and  the  words  '*  shall  become  the  eldest  son  "  of  a  person 
living  at  the  date  of  a  will  cannot,  without  an  explanatory  context,  be  extended  be- 
yond the  lifetime  of  that  person ;  they  are  connected  with  the  heirship  of,  and  right 
of  succession  to,  a  living  man. 

Per  Lord  Sklborne  :  In  order  to  g^ve  a  different  construction  to  the  will,  the 
word  "surviving"  would  require  to  'be  introduced  between  the  word  "eldest"  and 
the  word  **  son.**^ 

These  were  suits  instituted  for  the  purpose  of  obtaining 
a  decision  on  the  construction  of  certain  clauses  in  the  will 
of  Henry  Eirington,  Esq.,  of  Sandoe,  in  the  county  of  North- 
umberland, and  of  Red  Bice,  in  the  county  of  Hants,  who 
died  in  the  year  1819. 

The  testator  was  connected,  by  the  marriage  of  his  two 
sisters,  with  the  families  of  Fermor  and  of  Stanley.     He 

Save  all  his  estates  in  the  county  of  Northumberland  to  Sir 
olin  Throckmorton  and  Mr.  Bernard  Edward  Howard 
(afterwards  Duke  of  Norfolk)  as  trustees  to  the  use  of  Rich- 
ard Fermor  (the  third  of  the  sons  of  Mrs.  Fermor)  for  life, 
and  to  his  first  and  other  sons  in  tail  male,  remainder  (pass- 
ing over  William,  the  eldest  son  of  Sir  Thomas  Stanley)  to 
the  use  of  Rowland  Stanley,  the  second  son  of  Sir  Thomas 
Stanley,  of  Hooton,  in  the  county  palatine  of  Chester,  Bart., 
for  life,  remainder  to  trustees  to  preserve,  &c.,  remainder  to 
the  use  of  the  first  and  other  sons  of  Rowland  Stanley  suc- 
cessively in  tail  male,  remainder  to  the  use  of  John  Stanley, 
the  third  son  of  Sir  Thomas  Stanley,  for  life,  remainder  to 
trustees,  &c.,  remainder  to  the  first  and  other  sons  of  John 
•  Stanley  successively  in  tail  male,  remainder  to  Charles 
Stanley,  the  fourth  son  of  Sir  Thomas  Stanley,  for  life,  re- 
mainder to  trustees,  &c.,  remainder  to  the  first  and  other 
sons  of  Charles  Stanley  successivel)^  in  tail  male,  with  an 
ultimate  remainder  to  tne  testator's  right  heirs. 

The  will  contained  the  following  clauses:  "And  I  do 
hereby  require  and  direct  that  the  said  Richard  Fermor,  Row- 
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land  Stanley,  John  Stanley,  Charles  Stanley,  and  every 
Other  person  who,  by  virtue  of  the  devise  hereinbefore  con- 
tained, or,  of  this  proviso,  shall  beconae  entitled  to  the  pos- 
session or  to  the  receipt  of  the  rents  and  profits  of  the  estates 
hereby  devised,  shall  and  do,  within  the  space  of  one  year 
next  after  they  shall  respectively  so  become  entitled  to  the 
possession,  or  to  the  rents  and  profits  of  the  said  estates,  take 
*upon  him  and  them  respectively,  and  use  in  all  [700 
deeds,  letters,  and  writings,  the  surname  of  Errington  only, 
and  no  other  surname,  and  take  and  bear  the  arms  of  Er- 
rington  only,  and  no  other  arms,  and  shall  and  do  within 
the  space  of  one  year  next  after  they  shall  so  respectively 
become  entitled  as  aforesaid  sue  for  and  apply  and  endeavor 
to  obtain"  an  act  of  Parliament  for  these  purposes.  And 
*4n  case  anv  such  person  or  persons  shall  refuse  or  neglect 
to  take  such  surname  and  arms,"  and  to  use  the  means 
requisite  to  enable  him  to  do  so,  ^' the  devise  hereinbefore 
contained  to  the  use  of  him  or  them  so  neglecting  or  refus- 
ing shall  cease,  determine,  and  become  utterly  void."  And 
the  said  estates  were,  in  such  cases,  immediately  to  go  .to  the 
persons  next  beneficially  entitled  '4n  remainder  under  the 
devises  hereinbefore  contained"  as  if  the  persons  whose 
estates  should  so  cease  had  died  without  issue  male. 

Then  came  the  following  shifting  clause,  on  which  the 
question  of  construction  was  raised:  ''And  I  do  hereby 
'  declare  it  to  be  my  will  that  in  case  the  said  Rowland  Stan- 
ley, or  John  Stanley,  or  Charles  Stanley  shall  become  the 
eldest  son  of  the  said  Sir  Thomas  Stanley,  then  and  in  such 
case,  and  so  often  as  the  same  shall  happen,  the  estates 
Lereiubefore  devised  to  him  so  becoming  the  eldest  son  of 
the  said  Sir  Thomas  Stanley,  and  the  remainder  to  the  first 
and  other  sons  of  his  body,  shall  cease,  determine,  and  be- 
come void,  as  if  he  were  actually  dead  without  issue  male 
of  his  body,  and  then  and  thenceforth  the  estates  hereby 
devised  shall  immediately  go  and  remain  to  the  use  of  such 
person  or  persons  as,  by  virtue  of  the  devises  hereinbefore 
contained,  would  then  be  entitled  as  the  person  or  persons 
next  in  remainder  to  the  same  estates  in  ca^  such  person  so 
becoming  the  eldest  son  of  the  said  Sir  Thomas  Stanley  was 
then  dead  without  issue  male  of  his  or  their  body  or  bodies, 
and  the  same  person  or  persons  shall  in  every  such  case  be 
entitled  to  take  the  same  estate  and  estates  in  the  said  prem- 
ises hereby  devised  as  he  or  they  would  have  been  entitled 
to  take  therein  by  virtue  of  this  my  will  if  such  person  so 
becoming  the  eldest  son  of  the  said  Sir  Thomas  Stanley  were 
actually  dead  without  issue  male  as  aforesaid." 
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The  residuary  personal  estate  was  given  for  the  purchase 
of  other  real  estate  to  be  settled  to  the  uses  of  the  will  ex- 
701]  pressed  as  *to  the  existing  estates.  William  Cruise 
and  WiUiam  Throckmorton,  or  Lincoln's  Inn,  Esquires, 
were  appointed  executors. 

Mr.  Fermor  died  in  the  lifetime  of  the  testator,  without 
issue.  The  testator  died  in  1819,  and  Rowland  Stanley 
became  entitled  on  his  death  to  the  Errington  estates.  Sir 
Thomas  Stanley,  his  first-bom  son  William  Thomas  Massey 
Stanley,  Rowland  the  second,  John  the  third,  and  Charles 
the  fourth  sons,  as  named  in  the  will,  survived  the  testator. 
Rowland  was  then  about  ten  years  of  age,  and  from  that 
time  was  known  as  Rowland  Errington. 

In  the  year  1820  the  royal  permission  was  obtained 
for  Rowland  to  bear  the  name  and  arms  of  Errington  only, 
and  he  entered  into  possession  of  the  Errington  estates.  The 
personal  estate  of  the  testator,  amounting  to  above  £144,000 
was,  under  the  direction  in  the  will,  invested  in  the  purchase 
of  real  estate  to  be  settled  as  above  described. 

Charles  Stanley,  the  youngest  of  the  brothers,  died  in 
1834  without  issue. 

Sir  Thomas  Stanley  died  in  August,  1841,  leaving  Wil- 
liam T.  S.  M.  Stanley  his  first-born  son,  Rowland  his  second, 
and  John  his  third  son  him  surviving.  William  succeeded 
his  father  in  the  Stanley  baronetcy  and  the  Stanley  estates, 
disentailed  them,  acquired  complete  dominion  over  them, 
and  sold  them,  and  applied  the  proceeds  of  the  sale  to  his 
own  purposes.  He  died  in  June,  1863,  without  having  been 
married.  Rowland  Errington  then  succeeded  to  the  Stan- 
ley title,  and  continued  in  possession  of  the  Errington  estates 
until  his  death  in  1875.  He  died  without  male  issue.  John 
then  succeeded  to  the  Stanley  baronetcy. 

In  June,  1875,  bills  were  filed  on  behalf  of  the  persons 
claiming  as  right  heirs  of  the  testator,  praying  that  it  might 
be  declared  tnat  in  the  events  which  had  happened  they 
were  entitled  to  the  possession  of  the  Errington  estates 
under  the  testator's  will.  Answers  were  put  in,  and  the 
causes  were  heard  in  the  Chancery  Division  by  the  Master 
of  the  Rolls,  who,  on  the  13th  of  March,. 1876,  pronounced 
judgment  to  the  effect  that  Rowland,  on  the  death  of  his 
elder  brother  Sir  William,  became  the  eldest  son  of  Sir 
Thomas  Stanley,  that  thereupon  John  became  by  virtue  of 
the  limitations  entitled  to  the  Errington  estates  for  life  sub- 
ject to  the  provisions  of  the  name  and  arms  clause ;  that  his 
702]  estate  ^determined  at  the  end  of  a  year  in  conse- 
quence of  his  not  having  complied  with  those  provisions, 


Vol  II.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  207 

H.L.(E.)  Bathurst  v.  Errington.  1877 

and  that  thereupon  the  estates  went  over  to  the  right  heirs 
of  the  testator ;  that  on  the  death  of  Rowland,  John  became, 
according  to  the  true  construction  of  the  shifting  clause,  the 
eldest  son  of  Sir  Thomas  Stanley,  and  that  thereupon  the 
right  heirs  became  indefeasibly  entitled  in  possession  to 
the  Errington  estates. 

In  March,  1876,  John,  by  deed  (not  having  obtained  either 
an  act  of  Parliament  or  the  license  of  the  Grown  authorizing 
him  to  do  so)  assumed  the  name  and  arms  of  {Irriugton  only, 
and  has  since  been  so  styled  and  designated. 

Sir  John  Errington  appealed  against  the  decree  of  the 
Master  of  the  Rolls,  and  the  Court  of  Appeal  (consisting  of 
Lord  Justice  James,  Lord  Justice  of  Appeal  Baggallay,  and 
Lord  Justice  of  Appeal  Bramwell,  who  dissented)  reversed  (*) 
the  decree  of  the  Master  of  the  Rolls.  This  appeal  was  thi3n 
brought. 

Mr.  Chiitpj  Q.C.,  and  Mr.  Badnall^  were  for  the  appel- 
lant Ci-aven. 

Mr.  Southgate^  Q.C.,  and  Mr.  Bagot^  for  the  appellant, 
Harvey  Bathurst. 

Mr.  Benjamin^  Q.C.,  Mr.  Kekewich^  Q.C.,  and  Mr.  Wolst- 
eiiholme^  for  Sir  John  Errington. 

Mr.  Davey,  Q.C.,  Mr.  Bagshawe^  Q.C.,  and  Mr.  Smarts 
for  the  trustees  under  the  will. 

Mr.  Chitty^  Q.C.,  and  Mr.  Sovihgate^  Q.C.:  The  question 
here  really  depends  on  the  construction  to  be  put  on  the 
shifting  clause,  but  the  name  and  arms  clause  will  much 
aid  the  House  in  arriving  at  the  proper  construction.  Now 
upon  the  name  and  arms  clause  it  cannot  be  doubted  that 
the  Errington  estates,  which  would  have  come  to  John  when 
his  elder  brother  Rowland  succeeded  to  the  Stanley  title 
and  estates,  and  so  became  disabled  to  hold  the  Errington 
estates,  were  forfeited  by  him  through  his  neglect  to  take 
the  name  and  arms  of  Errington.  The  clause  distinctly  in- 
flicted the  penalty  of  forfeiture  for  such  neglect. 

The  appellants  were  the  right  heirs  of  the  testator,  and  as 
such  *became  entitled  to  the  estates  devised  by  his  [703 
will,  all  the  events  having  happened  which  determined  the 
particular  estates  of  all  the  previous  takers.  The  words  of 
the  will  must  be  read  in  the  ordinary  sense  as  written  :  Orey 
V.  Pearson  (').  That  rule  had  been  previously  declared  in 
Scarborough  v.  Samle  (*) ;  and  the  construction  of  a  shifting 
clause  does  not  form  an  exception  to  it.  So  read,  it  was 
clear  that  John  Stanley,  now  calling  himself  Errington,  had, 

(')  4  Ch.   D.,   261.  nom.   BcUhurti  v.-       («)  6  H.  L.  C.  61, 
SianUy,  and  Craven  v.  Stanlei/,  (*)  S  Ad.  <&  £.,  897-962. 
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by  the  deaths  of  his  elder  brothers  without  male  issue,  ''be- 
come the  eldest  son"  of  Sir  Thomas  Stanley,  and  as  such 
was  entitled,  and  had  succeeded  to  his  father's  baronetcy, 
and  was,  so  far  as  the  words  of  family  settlements  provided, 
entitled  to  the  Stanley  estates.  The  will  of  Mr.  Errington, 
the  testator,  therefore  expressly  excluded  him  from  the  en- 
joyment of  the  Errington  estates.  The  observation  in  the 
court  below,  that  there  could  not  be  "an  eldest  son"  unless 
he  had  younger  brothers,  was  a  simple  mistake.  It  was 
contradicted  by  the  case  of  Tuite  v.  Bermingham  ('),  where 
an  only  son  was  treated  as  the  eldest  son,  and  so  the  estates 
went  from  him,  who,  as  an  "  eldest  son,"  was  excluded  from 
their  enjoyment,  and  they  passed  over  to  the  devisees  in 
remainder.  Harrison  v.  Mound  (")  exactly  supported  this 
contention.  The  words  there  were  should  "become  an  eldest 
son,"  and  the  second-born  son  was  held  upon  the  death  of 
his  elder  brother  to  have  come  within  the  operation  of  those 
words,  and  Lord  Chancellor  St.  Leonards,  though  giving 
such  eflfect  to  the  words  would  be  to  defeat  a  vested  estate, 
acted  upon  them,  because,  as  he  said(*),  "the  party  who 
creates  tne  estate  has  also  a  right  to  limit  it  over  or  to  defeat 
it."  The  principle  was  acted  upon  in  the  case  of  Biddulph 
V.  Lees  (*).  It  may  be  admitted  that  the  burden  of  showing 
that  this  is  the  proper  construction  of  the  will  lies  on  the 
appellants,  but  that  is  a  burden  which,  on  the  authorities 
applicable  to  this  case,  is  easily  discharged. 

The  rule  that,  when  portions  are  to  be  divided,  from  the 
benefit  of  participating  in  which  an  eldest  son  is  excluded, 
as  in  Collingwood  v.  StanTiope  (*),  the  time  for  ascertaining 
704]  who  fills  the  *character  of  eldest  son  is  the  period 
fixed  for  the  distribution  of  the  fund,  does  not  affect  the 
present  case,  for  there  only  one  period  of  time  can  be  refer- 
red to,  while  here  the  will  refers  to  several  periods,  and 
declares  what  is  the  intention  of  the  testator  wuen  and  "so 
often"  as  the  event  he  has  provided  for  shall  happen  ;  and 
in  Collingwood  v.  Stanhope  Lord  Westbury  (")  expressly 
remarks  on  the  distinction  between  cases  of  portions  and 
cases  of  shifting  clauses.  The  father's  death  cannot  affect 
the  question  of  a  son  becoming  an  eldest  son :  Lord  Teyn- 
ham  V.  Webh  (').  There  the  father  died  leaving  two  sons : 
.the  elder  died  four  years  after  him ;  the  younger  became 
thereby  the  successor  to  the  Teynham  title  and  estates,  and 

(')  Law  Rep.,  7  H.  L.,  684.  (•)  Law  Rep.,  4  H.  L.,  48. 

(»)  2  D.  M.  <&  Q..  190.  (•)  Law  Rep.,  4  a  L.,  67. 

(»)  2  D.  M.  «fe  G.,  201.  O  2  Ves.  Sen.,  198. 
(*)  El.  Bl.  A  El.,  289. 
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was  treated  as  the  eldest  son.  [Lord  Selborne:  That 
was  the  case  of  a  settlement,  and  the  son  who  was  said  to 
become  the  eldest  son  was  provided  for  by  succeeding  to  the 
paternal  estates.]  That  does  not  create  a  substantial  differ- 
ence. In  Matthews  v.  Paul  (*)  the  second  son  who  by  the 
death  of  his  elder  brother  had  become  the  eldest,  was  held 
not  entitled  to  a  share  of  the  stock  given  to  the  younger 
children,  although  an  estate  limited  to  his  elder  brother  did 
not  descend  to  him.  It  is  admitted,  however,  that  that  is  a 
case  of  the  class  of  portions  cases.  And  that  was  the  ex- 
planation of  the  decision  in  Theed^s  Trusts  ('|.  But  where 
all  the  matters  provided  for  by  the  will  have  nappened  the 
result  directed  by  the  will  must  follow.  That  is  the  case 
here.  In  Meyrick  v.  Laws  (')  the  shifting  clause  did  not 
take  effect,  because  the  events  contemplated  by  the  testator 
had  not  happened ;  here  they  have  happened,  and  hap- 
pened as  he  contemplated,  and  consequently  the  shifting 
clause  ought  to  have  full  effect.  There  is  great  danger  in 
introducing  into  such  cases  as  the  present,  the  consideration 
whether  the  settled  estates  do  entirely,  or  partially,  or  not 
at  all,  come  to  the  possession  of  the  younger  son  who,  by  the 
course  of  events,  has  become  the  eldest  son  as  pointed  out  by 
the  testator ;  and  in  Livesey  v.  Livesey  {*),  though  the  second 
son  who  had  become  the  eldest  son  did  not  succeed  to  the 
estates  which  had  been  provided  for  his  elder  *brother,  [705 
it  was  held  that  as  by  the  death  of  his  elder  brother  he  had 
become  the  eldest  son,  he  was  excluded  from  the  share 
which  otherwise  he  would  have  taken  in  the  residue. 

Mr.  Benjamin^  Q.C.,  and  Mr.  KeJcewich^  Q.C.:  If  the 
will  is  construed  so  as  to  give  effect  to  the  real  intention  of 
the  testator  this  decree  must  be  affirmed.  It  may  be  ad- 
mitted that  he  did  not  desire  to  see  the  Stanley  estates  and 
the  Errington  estates  united  in  one  person,  but  he  never  in- 
tended that,  in  any  event  which  might  happen,  the  person 
in  whom  the  Errington  estates  had  become  vested  should  be 
divested  of  them  merely  because  he  might  succeed  to  the 
Stanley  baronetcy,  although  he  did  not  succeed  to  the  Stan- 
ley estates.  He  speaks  only  of  becoming  the  eldest  son, 
which  must  have  reference  to  the  estates  that  the  eldest  son 
would  be  expected  to  possess.  Although  in  terms  he  does 
not  mention  those  Stanley  estates  he  must  have  meant  to 
ref^r  to  them.  His  real  desire  was  to  found  an  Errington 
family,  not  to  have  the  Errington  estates  so  divided  that  no 
such  family  could  be  founded.     The  contention  on  the  other 

(»)  3  Sw.,  828 ;  2  Wils.,  64.  (?)  Law  Rep..  9  Oh.  Ap.,  287. 

(«)  »  K.  A  J.,  376;  26  L.  J.  (Ch.),  614.        (*)  2  H.  L.  C,  419. 

20  Eng.  Rep.  27 


210  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol.  II. 

1877  Bftthurst  v.  Errington.  H.L.  (E.) 

side,  if  successful,  would  have  this  effect,  that  a  person 
might  have  taken  the  Errington  estates,  assumed  the  name 
and  arms  of  Errington,  and  then  merely  because  he  became 
entitled  to  the  title  of  the  baronetcy  of  Stanley,  the  Erring- 
ton estates  should  go  from  him  and  pass  to  strangers.  This 
could  never  have  been  intended,  and  to  give  such  an  effect 
to  the  will  would  really  be  to  defeat  the  intention  of  the  tes- 
tator, who  never  could  have  meant  that  such  a  strange  result 
should  take  place. 

A  man  cannot  become  the  eldest  son  of  his  father  manv 
years  after  his  father's  death.  He  may  be  said  under  cer- 
tain circumstances,  and  in  certain  respects,  to  have  corner 
into  the  position  of  his  eldest  brother,  but  he  has  not  become 
the  eldest  son,  and  he  cannot^ even  be  said  to  have  come  into 
the  position  of  the  eldest  son  unless  he  succeeds  to  all  the 
advantages  which  that  eldest  son  possessed.  As  is  pointed 
out  by  Lord  Cairns  in  Collingwood  v.  Stanhope  ('),  the  one 
child  who  takes  the  bulk  of  the  estate  is  he  alone  who 
is  prevented  from  participating  in  the  general  provision 
made  for  the  benefit  of  cnildren.  That  principle,  as  his 
706]  *  Lordship  remarked,  had  been  acted  upon  so  long 
ago  as  in  Duke  v.  Doidge  (").  The  case  of  MaitTiews  v. 
Paul  (')  did  not  contradict  that  principle.  It  was  the  status 
of  the  person  which  was  to  be  considered,  and  no  one  could 
say  that  Sir  John  Errington  here  had  succeeded  to  the  status 
of  his  eldest  brother,  for  that  brother  had  held  the  Stanley 
family  estates,  which  alone  the  testator  had  desired  to  dis- 
connect from  the  Errington  estates,  but  the  respondent  here 
had  no  connection  with  the  Stanley  estates,  but  was  in  the 
position  in  which  the  testator  had  desired  him  to  be  for  the 
purpose  of  founding  an  Errington  family. 

Mr.  CJiitty  replied. 

The  Lord  Chancellor  (Lord  Cairns) :  In  construing  the 
will  of  the  testator,  Henry  Errington,  which  was  made  so 
long  ago  as  1814,  devising  property  of  considerable  value, 
which  I  will  afterwards  call  the  Errington  estates,  it  is 
necessary  that  we  should  put  ourselves,  as  far  as  we  can, 
in  the  position  of  the  testator,  and  interpret  his  expressions 
as  to  persons  and  things  with  reference  to  that  degree  of 
knowledge  of  those  persons  and  things  which,  so  far  as  we 
can  discover, 'the  testator  possessed.  He  was  at  the  time  a 
childless  man  of  upwards  of  seventy  years  of  age.  .His 
eldest  brother  was  also  childless.  He  had  had  a  sister,  Mrs. 
Fermor,  who  had  left  several  sons  alive,  and  of  full  age  at 

(')  Law  Rep.,  4  H.  L..  43,  61,  63.  («)  2  Ves.  Sen.,  208,  n. 

(»)  3  Sw.,  328;  2  Wils.,  64, 
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the  date  of  the  will.  His  grand-niece,  the  granddaughter  of 
another  sister,  had,  about  nine  years  before  the  date  of  the 
will,  married  Sir  Thomas  Massey  Stanley,  of  Hooton,  and 
had  at  the  date  of  the  will  four  sons,  William,  Rowland, 
John  and  Charles,  aged  respectively  seven  years,  five,  four, 
and  one.  The  state  of  the  family  of  his  grand-niece  must 
have  been  well  knowh  to  the  testator,,  for  he  mentions  cor- 
rectly the  names  and  the  order  of  the  birth  of  her  second, 
and  of  her  younger  sons,  infants  as  they  were.  The  Stanley 
baronetcy  was  an  old  one,  Sir  Thomas  Stanley  being  the 
ninth  baronet ;  and  the  testator  describes  him  by  full  and 
apposite  words,  and  connects  the  name  with  the  family 
estate  of  Hooton,  in  the  county  palatine  of  Chester.  There 
is  no  distinct  evidence,  *on  the  face  of  the  will  or  [707 
otherwise,  that  the  testator  knew  the  value  of  the  Hooton 
property,  or  the  specific  manner  in  which  it  was  entailed ; 
but  it  is  impossible  not  to  be  convinced  that  the  testator  who 
knew  so  much  about  the  family  of  Sir  Thomas  and  Lady 
Stanley,  knew  also  that  which  was  alniost  a  matter  of  com- 
mon knowledge,  that  the  baronetcy  had  descended  and  was 
then  connected  with  the  enjoyment  of  a  family  estate  of 
considerable  value. 

Under  these  circumstances  the  testator  ra^de  his  will.  He 
does  not  provide  for  all  the  children  or  all  the  sons  of  his 
sister,  Mrs.  Fermor,  or  for  all  the  children  or  all  the  sons  of 
his  grand-niece.  Lady  Stanley.  He  singles  out  one  of  the 
Fermors  as  the  only  object  of  his  bounty ;  and  he  passes 
over  the  eldest  son  of  Lady  Stanley,  and  takes  no  notice  of 
what  was,  at  the  time,  a  high  probability,  that  she  would 
have  sons  thereafter  born.  He  devises  his  estates  to  Richard 
Fermor,  the  third  of  the  Fermor  sons,  for  his  life,  with 
remainder  to  his  first  and  other  sons  in  tail ;  and  for  de- 
fault of  such  issue  to  Rowland  Stanley,  the  second  son  of 
Sir  Thomas  Stanley  for  his  life,  with  remainder  to  his  first 
and  other  sons  in  tail ;  with  remainder  to  John  Stanley,  the 
third  son  for  life,  and  to  his  first  and  other  sons  in  tail ; 
with  remainder  to  Charles  Stanley,  the  fourth  son  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail,  with  re- 
mainder to  his  own  right  heirs  forever. 

He  then  provides  that  in  case  Rowland,  or  John,  or 
Charles  should  "become  eldest  son  of  Sir  Thomas,"  then, 
and  in  such  case,  and  so  often  as  the  same  should  happen, 
the  estates  devised  to  him  so  becoming  the  eldest  son  of  Sir 
Thomas,  and  the  remainder  to  the  first  and  other  sons  of  his 
body,  should  cease,  determine,  and  become  void  as  if  he 
were  actually  dead,  without  issue  male  of  his  body,  aud  that 
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then  and  thenceforth  the  devised  estates  should  immediately 
go  and  remain  to  the  use  of  such  persons  as  by  virtue  of  the 
devises  thereinbefore  contained  would  then  be  entitled  as 
the  persons  next  in  remainder  to  the  same  estates,  in  case 
such  person  so  becoming  the  eldest  son  of  Sir  Thomas  Stan- 
ley was  then  dead  without  issue  male  of  his  body. 

It  is  to  the  meaning  of  this  clause  that  the  question  has 
arisen. 

The  testator  died  in  1819.  Richard  Fermor  died  a  bach- 
708]  <?lor  *in  the  testator's  lifetime,  and  therefore,  on  the 
death  of  the  testator,  Rowland  Stanley  entered  into  posses- 
sion of  the  Errington  estates.  Sir  Thomas  Stanley  died 
next,  in  1841,  his  son  Charles  having  died  in  his  lifetime. 
Then  William,  his  eldest  son,  died  unmarried  in  1863. 
Then  Rowland  Stanley  died  in  1875,  and  John  Stanley 
(now  the  respondent  Sir  John  ErringtonV  became  the  baro- 
net, and  the  only  surviving  son  of  Sir  Tliomas. 

It  should  be  added  to  what  I  have  already  said,  that  the 
will  contained  a  name  and  arms  clause  requiring  every  per- 
son becoming  entitled  to  the  possession  of  the  Errington 
estates,  within  one  year,  to  taJke  the  name  and  arms  of 
Errington,  and  to  endeavor  to  obtain  an  act  of  Parliament 
or  license  from  the  Crown  to  enable  him  so  to  do,  declaring 
that  if  this  was  not  done  the  devise  to  him  should  be  utterly 
void,  -and  the  estates  go  over  to  the  person  next  beneficially 
entitled  in  remainder. 

It  is  contended  on  behalf  of  the  appellants,  that  on  the 
death -of  William,  in  1863,  Rowland  became  the  eldest  son  of 
Sir  Thomas,  within  the  meaning  of  the  shifting  clause,  and 
that  thereupon  John  became  entitled  to  the  possesion  of  the 
devised  estate,  but  that,  as  he  did  not  take  the  name  and  arms 
of  Errington  within  a  twelve  month,  his  estate  ceased  ;  and 
farther,  that  on  the  death  of  Rowland,  in  1875,  the  respon- 
dent, John,  became  the  eldest  son  of  Sir  Thomas,  within  the 
meaning  of  the  shifting  clause,  and  that  thereupon  the  Er- 
rington estates  went  over  to  the  heirs-at-law,  who  are  the 
appellants.  The  respondent,  Sir  John,  on  the  other  hand,  con- 
tends that  Rowland  never  became,  and  that  he  (John)  never 
became  the  eldest  son  of  Sir  Thomas  within  the  meaning  of. 
the  clause,  and  that  therefore  the  Errington  estates  remained 
vested  in  Rowland,  and  on  the  death  of  Rowland  without 
issue  male,  came  to  the  respondent  John,  and  are  now  vested 
in  him ;  and  he  has  been,  and  is  now  in  possession  of  the 
estates. 

The  Master  of  the  Rolls  adopted  the  construction  of  the 
shifting  clause  contended  for  by  the  appellants,  but  his  de- 
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cree  was  reversed  by  the  Court  of  Appeal.  Lord  Justice 
Bramwell,  however,  dissenting  from  the  opinion  of  the  ma- 
jority, which  consisted  of  Lord  Justice  James  and  Lord 
Justice  Baggallay,  the  bills  filed  by  the  appellants  were,  iu 
the  Court  of  Appeal,  dismissed  with  costs,  and,  in  my  opin- 
ion, that  decision  ought  to  be  affirmed. 

*It  is  impossible  to  interpret  the  shifting  clause  [709 
according  to  the  literal  meaning  of  the  words.  The  eldest 
son  of  a  man  is  his  first-born,  the  primogenitus ;  and  in  this 
sense,  Rowland,  John,  or  Charles,  never  could  become  the 
first-born  or  primdgenitus^  of  Sir  Thomas  Stanley,  for 
William,  as  was  well  known  to  the  testator,  was  in  this 
sense  his  eldest  or  first-born  son.  Hence  the  appellants  are 
therefore  obliged  at  the  outset  to  admit  that,  according  to 
their  construction,  they  must  insert  the  word  "surviving'' 
after  the  word  "eldest,"  and  must  read  the  clause  as  if  it  ran, 
*'  In  case  Rowland,  John,  or  Charles,  shall  become  the  eldest 
surviving  son  of  Sir  Thomas."  It  is  possible  that,  with  a  con- 
text harmonizing  with  this  construction,  the  words  "eldest 
son"  may  have  this  meaning;  but  it  is  obvious  that  where 
they  have  this  meaning  the  word  "  eldest"  does  not  describe 
the  status  of  the  son,  with  reference  to  his  father,  so  much  as 
it  does  his  status  with  reference  to  his  brothers,  and  the  ex- 
pression is,  in  fact,  the  same  as  if  it  ran,  "the  eldest  of  the 
surviving  sons  of  Sir  Thomas."  The  respondent  contends 
that  the  words  "become  the  eldest  son  of  Sir  Thomas,"  indi- 
cate a  son  who  should  become  what  William  was  at  the  date 
of  the  will,  that  is  to  say,  an  eldest  son,  who  was  also  heir 
apparent  of  a  living  father,  and  there  is  no  doubt  that,  if  the 
context  harmonizes  with  this  idea,  the  words  used  are  capable 
of  this  construction  also. 

It  being,  then,  impossible  to  read  the  words,  "the  eldest 
son,"  according  to  their  primary  and  literal  meaning,  and 
the  words  "become  the  eldest  son"  being  ambiguous  and 
capable  of  two  significations,  upon  what  principle  is  the 
court  to  determine  which  of  the  two  ambiguous  significations 
is  to  be  adopted? 

The  rule  upon  this  subject  was  happily  expressed  by  Lord 
Cranworth,  in  the  case  of  Abbott  v.  MiddletonQ)  in  this 
House,  in  words  which  have  been  more  than  once  referred  to : 
"Where  by  acting  on  one  interpretation  of  the  words  used 
we  are  driven  to  tne  conclusion  tnat  the  person  using  them  is 
acting  capriciously,  without  any  intelligible  motive,  contrary 
to  the  ordinary  mode  in  which  men  in  general  act  in  similar 
cases,  there,  if  the  language  admits  of  two  constructions, 

(>)  1  H.  L.  C,  at  p.  89. 
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we  may  reasonably  and  properly  adopt  that  which  avoids 
710]  these  anomalies,  even  though  the  *construction 
adopted  is  not  the  most  obvious  or  the  most  grammatically 
accurate.  But  if  the  words  used  are  unambiguous,  they 
cannot  be  departed  from  merely  because  they  lead  to  conse- 
quences which  we  consider  capricious,  or  even  harsh  and 
unreasonable." 

Applying  that  rule  in  the  case  before  us,  and  assuming 
for  the  present  that  the  two  constructions  of  the  words  which 
I  have  mentioned  are  in  themselves  equally  accurate,  let  us 
see  which  of  the  two  constructions  will  best  satisfy  the  test 
which  Lord  Cranworth  has  thus  proposed. 

The  testator  could  have  had  no  personal  motive  for  pre- 
ferring the  younger  sons  of  his  grand-niece  to  the  eldest,  or 
for  making  their  interests  cease  or  determine  at  any  partic- 
ular time,  for  they  were,  as  I  have  said,  all  of  them  in  their 
earliest  infancy.  The  exclusion  of  the  eldest  and  the  pro- 
vision for  shifting  the  estates  from  time  to  time,  must  there- 
fore have  been  made  with  reference  to  the  devolution  or 
possession  of  some  other  estate  or  some  title.  It  is  on  this 
looting,  and  in  reference  to  such  events,  that,  so  far  as 
we  are  acquainted  with  the  habits  of  testators,  a  shifting 
clause  is,  without  any  instance  that  I  am  aware  of  to  the 
contrary,  introduced  into  wills.  The  testator  had  before 
him  the  Stanley  baronetcy,  and  some  knowledge  at  all  events 
of  the  Hooton  estate  connected  with  the  baronetcy.  It  ap- 
pears to  me  to  be  not  material  that  he  is  not  shown  to  have 
known  the  particulars  of  the  settlement  of  the  Hooton  estate. 
It  may  be  taken,  although  it  is  highly  improbable,  that  he 
knew  no  more  than  the  fact  that  the  baronetcjr  was  an 
ancient  one,  and  that  its  holder  occupied  the  position  of  a 
man  of  property  in  his  county.  He  would  be  content  to 
assume  that  this  would  continue  to  be  the  case,  and  that 
the  heir  of  the  baronetcy  would  need  no  farther  or  separate 
endowment.  He  might  have  given  his  property  to  William, 
the  eldest  son,  making  it  shift  if  and  when  he  became  the 
baronet ;  but  in  place  of  doing  so  he  appears  to  assume  that 
William,  as  the  eldest  son  and  heir  apparent  of  his  father, 
will  be  provided  for  by  his  father  even  in  his  lifetime ;  and 
therefore,  passing  him  over,  he  appears  to  assume  that  any 
other  son  becoming  in  his  father's  lifetinae  what  William 
then  was  will  be  provided  for  by  his  father  as  William  would 
be  provided  for.  In  this  way  a  shifting  of  the  estates  will 
til]  *take  place  exactly  answering  to  tne  supposed  object, 
and  likely  to  continue  for  a  considerable  time  while  Sir 
Thomas  lived  and  the  three  sons  mentioned  were  growing  up. 
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If,  on  the  other  hand,  the  construction  of  the  appellants 
is  adopted,  there  is  attributed  to  the  testator  a  scheme  of 
disposition  not  merely  capricious,  not  merely  disastrous  to 
the  objects  of  his  bounty,  but  one  which,  in  the  words  of 
Lord  Cranworth,  is  absolutely  without  any  intelligible  mo- 
tive. The  estates  would  shift  without  any  reference  to  the 
devolution  of  the  title,  or  of  any  property  supporting  the 
title.  If  all  the  persons  were  to  die  according  to  the  order 
of  their  ages,  events  which  a  testator  generally  inclines  to 
suppose,  the  estate  would  go  from  son  to  son,  and  finally 
over  to  the  collateral  heirs,  although  all  the  sons  in  succes- 
sion might  leave  large  families  of  sons  and  daughters.  The 
Stanley  baronetcv  and  the  Hooton  estate  might  have  come 
down  from  Sir  Thomas  to  William,  who  might  have  many 
sons,  to  whom  they  would  afterwards  descend ;  and  then, 
William  dying,  Rowland  would,  according  to  the  appellants, 
become  the  eldest  suiviving  son,  and  the  Errington  estates 
— the  only  means,  it  may  be,  of  support  of  himself  and  his 
family — would  thereupon  go  over,  leaving  him  and  them 
absolutely  destitute,  and  that  fpr  no  reason  and  on  no  prin- 
ciple that  could  be  understood  or  could  be  even  suggested. 

Supposing  therefore  the  words  to  admit  of  two  construc- 
tions, equally  accurate  grammatically,  it  would  .be  our  duty 
to  adopt  the  construction  which  would  avoid  the. anomalies 
to  which  I  have  referred,  even  supposing  that  construction 
were  not  the  most  obvious  one.  But  I  am  bound  farther  to 
say  that  I  do  not  think  the  words  "shall  become  the  eldest 
son  "  of  a  person  living  at  the  date  of  the  will,  are  words 
which,  unless  controlled  and  explained  by  a  context,  extend 
in  their  operation  beyond  the  lifetime  of  that  person.  I 
agree  on  this  point  with  the  general  observations  of  Lord 
Justice  James.  I  do  not  think  that  without  an  explanatory 
context  explaining  and  forcing  the  construction,  a  man  is, 
by  the  death  of  his  elder  brother,  said  to  become  the  eldest 
son  of  his  father  after  his  father's  death.  I  think  the  words 
"become  the  eldest  son^"  in  their  natural  and  ordinary 
meaning,  point  to  the  attaining  a  status  perfectly  well  known 
and  *well  understood,  and  connected  with  heirship  [712 
of,  and  right  of,  succession  to  a  living  man. 

For  these  reasons,  which  have  been  so  fnlly  expounded  in 
the  judgments  in  the  Court  of  Appeal  that  I  do  not  think  it 
necessary  to  dwell  farther  upon  them,  I  submit  to  your  Lord- 
ships that  these  appeals  should  be  distaissed.  With  regard 
to  the  costs,  there  is  no  trust  to  be  executed  and  no  direc- 
tion to  be  given  requiring  the  intervention  of  the  Chancery 
Division  of  the  court.     The  suit  is  in  reality  an  action  by 
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the  persons  out  of  possession  against  a  person  in  possession, 
undertaking  to  show  that  his  possession  is  wrongful.  If 
they  had  succeeded,  they  would  have  been  entitled  to  suc- 
ceed with  costs,  and  in  like  manner  failing,  I  think  they 
must  fail  with  costs  to  be  paid  by  them. 

Lord  Hatherley  :  My  Lords,  I  have  come  to  the  same 
conclusion  as  that  which  has  been  expressed  by  my  noble 
and  learned  friend  on  the  woolsack.  * 

I  think  that  any  one  looking  to  this  will  must  see  at  once 
that  there  were  two  objects  which  presented  therasfelves  very 
strongly  to  the  testator's  mind.  The  one,  that  of  either  the 
founding  or  the  continuation  of  a  family  of  the  name  of 
Errington,  and  the  other  that  that  name  should,  at  all  events, 
not  be  confounded  with  the  name  attached  to  a  family  hold- 
ing otherwise  considerable  possessions,  in  which  also  there 
was  a  baronetcy  connected  with  the  name  of  Stanley,  with 
which  they  held  those  possessions.  He  was  not  desirous 
that  the  name  of  Errington  should  be  confounded  with 
that  of  Stanley,  but  wished  it  to  be  kept  clear  and  distinct 
throughout. 

As  regards  his  first  devise  of  the  estates  to  the  third  son  of 
his  niece,  who  was  named  Fermor,  we  have  nothing  very 
definite  to  show  that  he  desired  in  any  way  to  alter  or  limit 
that  gift  which  he  had  made  to  the  Fermor  family,  in  any 
circumstances  that  might  happen  in  the  shape  of  accretion 
of  estates  or  proper-ty  to  the  Fermors.  But  even  as  regarded 
the  Fermor  family,  he  subjected  Mr.  Fermor,  the  first  taker, 
to  what  is  usually  called  the  name  and  arms  clause,  which 
required  him  to  assume  the  name  of  Errington,  so  far  cor- 
713]  responding  with  his  wish  which,  as  I  said  *before, 
evidently  was  to  perpetuate  that  name  in  connection  with 
the  estates  bestowed  by  his  bounty. 

Having  done  that^  he  proceeds  to  consider  the  farther 
devises  in  the  event  of  Ricnard  Fermor,  the  third  son  of  his 
niece,  dying  without  leaving  any  issue  male  ;  and  then  he 
gives  the  property  in  this  way  :  **  For  default  of  such  issue 
to  the  use  of  Rowland  Stanley,  the  second  son  of  Sir  Thomas 
Stanley,  of  Hooton,  in  the  county  palatine  of  Chester,  bar- 
onet." In  addition  to  the  remarks  which  have  been  made 
by  my  noble  and  learned  friend  on  the  woolsack  as  to  the 
certainty  of  this  testator  being  aware  of  the  existence  of  the 
Stanley  baronetcy,  and  of  the  connection  of  that  baronetcy 
with  the  old  family  estate  of  Hooton,  it  is  not  unworthy  of 
observation  that  the  old  family  baronetcy,  dating  from  1661, 
was  bestowed  upon  a  certain  William  Stanley,  who  is  de- 
scribed as  "William  Stanley,  of  Hooton,  in  our  county  of 
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Chester."  At  the  time,  therefore,  of  the  testator  making 
his  will,  the  baronetcy  and  the  estates  had  been  connected 
for  upwards  of  150  years,  this  will  being  made  in  1814. 
Well,  my  Lords,  it  appears  to  me  that  he  was  anxious, 
even  in  the  case  of  the  devise  to  the  Fermors,  that  the 
name  of  Errington  should  be  perpetuated  in  connection  with 
the  estates ;  but  here,  when  he  arrive^  at  these  devisees — 
the  children  of  his  great-niece — whom  he  wishes  to  be  the 
next  objects  of  his  bounty,  he  carefully  provides,  in  the  first 
instance,  that  the  estates  shall  not  be  commingled  with  the 
Stanley  estates  and  the  Stanley  baronetcy,  by  selecting  the 
second  son  out  of  those  four  sons  who  were  then  born  to 
Sir  Thomas  Stanley.  He  takes  care  that  the  eldest  son,  to 
whom  in  the  natural  course  of  events  the  Stanley  estates 
aild  baronetcy  would  descend,  shall  not  be  to  the  possessor  of 
the  estates  which  are  thus  given  by  his  will.  In  order  to 
take  care  of  that,  when  he  names  the  sons  of  Sir  Thomas  he 
omits  William,  the  eldest,  altogether  from  any  bounty  under 
his  will,  and  proceeds  to  Rowland  the  second  son.  He 
names  him,  and  he.  names  John,  the  present  Sir  John 
Errington,  and  he  names  Charles,  who  seems  to  have  died 
before  his  elder  brothers;  and  having  proceeded  through 
those  three,  limiting  estates  for  life,  with  remainders  in  tail 
to  those  three  several  members  of  the  Stanley  family,  he 
then,  in  the  event  of  all  failing,  carries  over  the  property  to 
the  several  *per8ons  now  claiming  at  your  Lordships  [714 
bar,  who  are  his  heirs-at-law. 

Then  comes  the  clause  shifting  the  use  in  the  event  which 
is  there  mentioned,  and  which  has  given  occasion  to  this 
litigation.     He  declares:     [His  Lordship  read  the  clause.] 

Now,  my  Lords,  if  we  are  to  adopt  the  construction  con- 
tended for  by  the  appellants,  we  do  really  arrive  at  a  will  so 
singular  and  so  whimsical  in  itself,  that  nothing  but  the 
necessity  of  clear  and  explicit  words  so  directing  would 
justify  you  Lordships,  I  think,  in  coming  to  the  conclusion 
that  that  interpretation  contended  for  by  the  appellants 
ought  to  be  assigned  to  the  devise,  unless  in  the  least  prob- 
able of  all  the  events  which  might  happen,  namely,  that 
William,  the  eldest  son,  should  happen  to  survive  all  his 
three  brothers,  Rowland,  John,  and  Charles,  it  would  be 
impossible,  according  to  the  appellants'  construction,  for 
the  estate  to  remain  in  any  of  the  devisees  to  whom  the  tes- 
tator had  bequeathed  it.  If  William  survived  them  all,  it 
might  be  said  that  none  of  the  three  others,  according  to  the 
construction  then  given,  would  become  **the  eldest  son," 
for  he  would  remain  the  eldest  until  the  last.  But  in  the 
20  Eng.  Rep.  28 
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event  of  his  death,  according  to  the  appellants'  construction, 
long  after  the  father,  Sir  Thomas's  death,  every  one  of  those 
three  in  succession  might  become  **the  eldest  son"  of  Sir 
Thomas.  What  the  succession  might  be  does  not  signify, 
whether  Charles  died  first,  or  Rowland  died  first,  or  John 
died  first,  still  they  would  come  into  possession  of  the  estates 
in  the  order  of  their  succession  as  mentioned  in  the  will, 
that  is  to  say,  in  the  order  of  birth;  but  there  must  be  a 
survivor  of  them.  William,  the  eldest  son,  is  out  of  the 
question  by  the  hypothesis,  namely,  that  he  is  dead  before 
the  other  three,  and  accordingly  not  a  possibility  remains 
but  that  each  person  coming  into  possession  must  become 
"the  eldest  son,"  unless  indeed  he  is  taken  off  by  death, 
so  that  it  goes  to  his  children.  Now,  my  Lord^,  the  scheme 
I  have  thus  described  is  one  of  the  most  unnatural  that  it  is 
possible  to  conceive.  Farther  than  that,  however,  this 
might  be,  that  when  the  one  came  into  possession  of  the 
estate,  whether  it  was  Rowland,  John,  or  Charles,  he  might 
die  leaving  numerous  issue,  and  those  issue,  if  he  died  be- 
fore them,  might  take  the  estate.  I  will  take  the  case  of 
715]  William,  the  eldest,  first.  If  William  dies  *leaving 
issue,  those  issue  would  have  the  full  benefit  of  the  Stanley 
estates.  They  would  have  become  the  baronets,  having  pos- 
session of  the  estate  of  Hooton  ;  but  the  next  son,  Rowland, 
taking  the  Errington  estates,  would,  as  soon  as  he  came  into 
possession  of  them,  find  himself  deprived  of  them,  on 
vVilliam's  death,  although  at  the  same  time  it  would  be  im- 
possible for  him  to  take  the  Stanley  estates,  or  to  take  the 
baronetcy  which  came  through  the  name  of  Stanley.  That 
condition  of  things  seems  to  me  one  of  the  most  unnatural 
that  can  be  conceived. 

Now,  my  Lords,  what  is  the  actual  wording  of  this  clause  ? 
It  is  wl^n  they  "  shall  become  the  eldest  son."  As  has  been 
already  observed,  that  is  an  interpretation  in  which  you 
must  introduce  some  idea  not  expressed  accurately  in  lan- 
guage by  the  words  which  are  used,  because  as  far  as  the 
words  used  are  concerned  they  denote  an  impossibility,  be- 
cause a  son,  who  is  at  any  time  second  son,  and  as  to  whom 
that  fact  is  ascertained,  could  never  become  the  eldest.  Wo 
must,  therefore,  give  such  a  meaning  as  can  be  best  given  to 
a  will  which  is  inaccurately  worded.  The  meaning  which 
appears  to  me  most  adequately  to  meet  all  the  intentions 
apparent  on  the  face  of  the  will,  namely,  the  keeping  the 
Errington  estates  separate  from  the  Stanley  estates  and  the 
baronetcy,  and  taking  care  that  they  shall  go  in  devolution 
as  Errington  estates  as  long  as  the  law  will  permit,  I  say  the 
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interpretation  which  is  the  most  natural  to  adopt  for  that 
purpose  is  to  read  it  thus :  In  the  event  of  the  one  who  takes 
the  Errington  estate  comiijg  exactly  into  the  position  of  that 
eldest  son  who  has  been  excluded  by  the  testator,  becoming 
(that  is  to  say)  the  heir  apparent  of  Sir  Thomas,  who  lived 
long  after  the  testator's  death  (and  died  in  1841),  if  at  any 
time  thereafter  any  one  of  the  three  younger  brothers  should 
occupy  the  position  of  him  whom  I  have  already  excluded 
by  my  bequest,  as  being  the  heir  apparent  of  Sir  Thomas 
Stanley,  of  Hooton,  then  and  in  that  case  becoming  eldest 
son  In  that  sense  I  desire  the  estates  to  go  over. 

My  Lords,  the  learned  Lord  Justice  (Lord  Justice  Bram- 
well)  who  differed  from  the  majority  of  the  Court  of  Appeal 
in  the  decision  which  was  come  to  m  the  court  below,  puts 
the  case  in  this  way,  and  I  need  hardly  say  that  to  every- 
thing he  says  I  always  look  to  with  the  greatest  attention, 
and  give  tne  greatest  possible  ^consideration.  He  [716 
says  that  the  question  is  not  "what  is  the  meaning  of  the 
words  'become  eldest'  and  'son'  in  themselves,  it  is  what  is 
their  meaning  in  conjunction,  and  as  the  testator  has  used 
them.  'Eldest  son'  may  mean  one  thing' abstractedly,  and 
another  thing  in  conjunction  with  other  words.  If  nothing 
else  appeared,  I  should  say  that  'eldest  son'  meant  'the 
eldest  born.'  Here  it  does  not  mean, that,  because  it  sup- 
poses that  each  and  all  of  the  four  sons  may  be  'eldest'  If 
any  one  said" — (this  illustration  appears  to  me  to  mark  a 
most  incorrect  view  to  take  of  this  will) — "if  any  one  said 
that  William  IV  was  the  eldest  son  of  George  III,  he  would 
not  only  use  careless  and  inappropriate  language,  but  would 
convey  a  wrong  idea  to  his  nearer.  If  he  said  that  on  the 
death  of  George  IV,  William  IV  became  the  eldest  son  of 
George  III,  and  as  such  succeeded  to  the  throne,  his  lan- 
guage might  be  inaccurate,  critically  or  hypercritically  con- 
sidered, but  it  would  convey  no  erroneous  idea  to  the 
hearer."  But,  my  Lords,  mark  what  the  learned  Lord  Jus- 
tice introduces  as  a  supposition,  and  as  an  explanation  of 
the  term  "become  the  eldest  son,"  in  this  will.  He  sup- 
poses a  person  to  be  telling  another  that  William  IV  became 
the  eldest  son  of  George  III,  and  as  such  succeeded  to  the 
throne.  If  in  this  case  Rowland  had  in  the  lifetime  of  his 
father  become  in  that  sense  the  eldest  son,  and  had  come 
into  the  position  of  William,  so  as  to  succeed  to  the  Stanley 
baronetcy  immediately  on  the  death  of  the  father,  then  the 
illustration  put  by  Lord  Justice  feramwell  would  apply. 
But  the  case  before  us  is  this,  that  it  is  not  a  succession  to 
the  fathier,  but  a  succession  through  the  brother,  which 
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brother,  for  aught  the  testator  knew,  might  have  fall  power 
of  disposing  of  the  estates,  or  might  leave  children  who 
would  succeed  to  the  baronetcy  and  to  the  Stanley  estates. 

What  I  apprehend  is  the  reasonable  construction  to  give 
to  a  will  of  this  kind  is  that  which  Lord  Justice  Bramwell 
seems  to  put,  just  in  the  same  way  as  it  was  put  by  the 
noble  and  learned  Lord  on  the  woolsack  in  fact,  and  that  is 
this:  Place  any  one  of  my  devisees  in  the  position  of  the 
son  William,  whom  I  have  excluded,  make  him  become 
the  eldest  son  as  William  is  now  the  eldest  son,  that  is 
to  say,  put  Rowland  or  either  of  his  brothers,  Johm  or 
Charles,  in  the  position  of  being  able,  on  the  death  of 
717]  their  *fatner,  Sir  Thomas,  to  inherit  the  Stanley 
estates  and  the  Stanley  baronetcy,  then  and  at  that  time 
their  interests  in  the  Errington  estates  shall  cease.  But  in 
the  events  which  happened  they  were  never  placed  in  that 
position.  In  the  events  which  happened — the  father  surviv- 
ing till  1841,  and  the  testator  dying  in  1819 — Sir  William  suc- 
ceeded to  his  father  in  1841,  and  held  those  estates  till  1863. 
It  is  not  necessary  for  me  to  say  he  actually  alienated  the 
estates ;  it  is  enough  for  me  to  say  that  he  had  full  power 
to  do  so.  Therefore  Sir  Rowland  Stanley  never  did  come 
into  the  position  of  being  the  eldest  son  of  his  father  at 
a  period  when  it  would  be  of  avail,  that  is  to  say,  when, 
by  the  death  of  the  father,  he  would  enter  at  once  into  the 
possession  of  both  the  Stanley  baronetcy  and  the  Stanley 
estates. 

I  think  my  Lords  that  the  true  meaning  of  the  testator  in 
this  will  may  be  found  by. carefully  considering  the  prevail- 
ing and  ruling  intent  throughout,  namely,  that  the  Erring- 
ton estates  shall  remain,  q'fm  the  Errington  estates,  as  a  dis- 
tinct inheritance,  separate  from  the  Stanley  estates  and  the 
Stanley  title.  In  the  circumstances  which  have  happened 
he  has  not  provided  for  that  by  using  the  words  "  oecome 
the  eldest  son,"  unless  he  means  have  become  the  eldest  son 
at  the  time  the  father  dies,  and  when  the  relation  of  heir- 
ship ceases.  I  think  nothing  in  this  will  can  be  extended  to 
the  case  of  a  succession  to  a  brother,  who  might  have  parted 
with  the  whole  of  the  estates  connected  with  the  Stanley 
title,  and  from  whom  therefore  nothing  would  come  to  Sir 
Rowland,  who  on  the  one  hand  would  lose  the  Stanley 
estates,  and  on  the  other  hand  would,  according  to  the  con- 
struction of  the  appellants,  see  the  Errington  estates  pass 
over  to  others,  although*he  might  be  found  to  be  in  trutli  in 
the  very  position  in  which  the  testator  would  have  wished 
to  place  him,  namely,  the  founder  of  an  Errington  family, 
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which  I  apprehend  to  have  been  the  chief  intent  and  pur- 
port of  the  testator. 

Lord  Selborne  :  My  Lords,  successive  life  estates,  with 
remainders  to  their  respective  male  issue,  are  by  this  will 
limited  to  Rowland,  John,  and  Charles,  the  three  younger 
sons  living  at  the  date  of  the  will  of  a  living  father,  described 
on  the  face  of  the  will  as  '*Sir  Thomas  *Stanley,  of  [718 
Hooton,  in  the  county  palatine  of  Chester,  Baronet,"  who 
was  well  known  to  the  testator,  having  married  his  great- 
niece.  All  the  children  of  Sir  Thomas  were  then  infants  of 
tender  years.  No  estate  is  given,  either  to  Sir  Thomas  him- 
self or  to  his  eldest  son  and  heir  apparent,  named  William. 
There  were  in  the  will  prior  limitations  to  a  nephew  of  the 
testator  of  another  family  and  his  male  issue,  but  that 
nephew  died  without  issue  in  the  testator's  lifetime.  Sub- 
ject to  the  estates  so  given  to  Rowland,  John,  and  Charles, 
and  their  issue,  the  ultimate  limitation  was  to  the  testator's 
own  right  heirs. 

Sir  Thomas  Stanley  was,  and  was  known  to  the  testator 
to  be,  the  owner  in  possession  of  a  large  family  property, 
including  his  place  of  residence  at  Hooton.  Letters  patent 
of  King  Charles  II,  by  which  the  baronetcy  was  created  im- 
mediately after  the  Restoration,  are  in  evidence.  The  first 
baronet  is  there  described  as  William  Stanley,  of  Hooton, 
in  the  county  of  Chester,  Esquire,  a  man  respected  for  his 
family,  patrimony,  estate,  &c.  If  Sir  Thomas  had  been  un- 
derstood by  the  testator  to  be  the  owner  in  fee  simple  of  the 
Hooton  propertv,  it  would  have  enabled  him  to  provide  in 
a  suitable  way  for  those  who  might  succeed  him  in  the  fam- 
ily honors;  and  it  would,  even  in  that  case,  have  been 
natural  for  the  testator  to  presume  that  he  would  do  so,  in- 
asmuch as  it  is  not  suggested  that  he  was  of  Quch  habits  or 
character  as  to  make  it  probable  that  he  would  dissipate  his 

Eatrimony.  In  point  of  fact,  however,  the  Hooton  property 
ad  been  settled  upon  the  marriage  of  Sir  Thomas  with  the 
testator's  grand-niece,  in  the  usual  manner,  viz.,  upon  Sir 
Thomas  for  life,  with  remainder  to  his  first  and  other  sons 
in  t^il  male.  If  it  were  necessary  I  should  be  much  dis- 
posed to  think  that,  in  the  absence  of  evidence  to  the  con- 
trary, this  settlement  of  the  property,  though  not  referred 
to  in  the  will,  might  be  assumed  to  have  been  known  to  the 
testator,  but  it  is  sufficient  to  say  that  he  may  at  least  be 
supposed  to  have  contemplated  the  probability  that  a  settle- 
ment of  some  such  nature  had  been  or  might  be  made,  and 
under  these  circumstances,  whether  he  knew  of  the  actual 
settlement  or  not,  he  might  well  regard  an  eldest  son  and 
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heir  apparent  of  Sir  Thomas  Stanley  as  sufficiently  provided 
for,  both  in  his  father's  lifetime  and  afterwards. 

These  are  all  the  facts  which  seem  to  me  material  to  the 
719]  ^construction  of  the  shifting  clause  in  the  will,  under 
which  the  devised  estates  are,  in  the  event  of  any  one  of  the 
three  sons  of  Sir  Thomas,  who  are  successively  made  tenants 
for  life,  ''becoming  the  eldest  son  of.  the  said  Sir  Thomas 
Stanley,"  and  ''so  often  as  the  same  shall  happen,"  to  go 
over  in  the  same  manner,  as  if  such  son  were,  at  the  time  of 
such  event  happening,  dead  without  issue. 

The  appellants  contend,  that  the  effect  of  this  shifting 
clause  is  the  same  as  if  the  testator  had  directed  the  estates 
to  go  over,  in  the  event  of  any  one  of  the  devisees  for  life 
surviving  his  elder  brother,  if  only  one,  or  all  his  elder 
brothers,  if  more  than  one ;  and  that  toties  quoties.  The 
respondent,  on  the  other  hand,  says  that  the  phrase,  "eldest 
son,"  is  in  this  clause  equivalent  in  its  effect  to  a  son  who 
should  be  his  father's  heir  apparent.  The  Master  of  the 
Rolls  and  Lord  Justice  Bramwell  adopted  the  construction 
of  the  appellants.  Lords  Justices  James  and  Baggallay 
that  of  the  respondent.  I  a^ree  with  the  Lords  Justices 
from  whose  order  this  appeal  is  brought. 

It  being  common  ground  that  the  w^ord  "eldest"  cannot 
here  mean  "first-born,"  the  appellants  introduce  the  word 
"surviving"  between  "eldest'^  and  "son,"  and  so  make 
the  "eldest  son  of  the  said  Sir  Thomas  Stanley"  to  mean 
"the  eldest  survivor  of  the  sons  of  the  said  Sir  Thomas 
Stanley."  But  the  respondent  denies  that  it  is  either  neces- 
sary or  right  so  to  imply  the  word  "surviving"  between 
"eldest"  and  "son."  lie  asserts  that  the  words  are  sensi- 
ble as  they  stand,  without  any  addition  or  alteration,  be- 
cause there  is  a  common  and  well  understood  sense  in  which 
a  younger  son,  succeeding  to  the  status  of  the  first-born, 
with  respect  to  rights  of  primogeniture  in  his  fathers  life- 
time, does  actually,  upon  the  happening  of  that  event,  "be- 
come the  eldest  son"  of  his  father;  and  he  says  that  the 
intention  of  the  testator,  as  it  is  to  be  collected  from  this 
will,  was  to  exclude  any  son  of  Sir  Thomas  Stanley  who 
.  might  at  any  time  during  the  life  of  Sir  Thomas  possess  that 
status,  passing  over  the  first-born  son  (who  necessarily  pos- 
sessed it)  and  his  issue  in  the  first  instance ;  and  by  the 
shifting  clause,  treating  any  other  son,  who  might  after- 
wards come  into  the  position  of  the  first-born,  in  the  same 
manner  as  the  first-born  himself  had  been  treated.  The  will 
720]  so  interpreted  proceeds  upon  a  ^consistent  scheme, 
and  only  excludes  such  sons  (with  their  families)  as  might 
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reasonably  be  assumed  to  be  otherwise  provided  for.  On 
the  other  hand,  according  to  the  appellants'  construction,  its 
operation  is  quite  arbitrary,  maKing  the  exclusion  of  the 
younger  «ons  to  depend  on  the  mere  accident  of  the  relative 
duration  of  their  own  and  their  elder  brothers'  lives,  with- 
out any  consideration  whatever  of  the  probability  or  im- 
probability of  their  being  in  any  way  provided  for ;  and 
involving  their  respective  lines  of  male  issue  in  the  same 
misfortune,  though  in  the  name  and  arms  clause  an  inten- 
tion is  rather  anxiously  manifested  not  to  forfeit  the  estates 
of  issue  for  their  parents'  fault. 

It  appears  to  me  that  the  construction  of  the  respondent 
is  not  only  the  more  reasonable,  but  is  also  the  more  strict 
and  literal.  One  test  of  this  is,  to  consider  in  what  events 
(if  any)  the  very  words  used  in  this  clause,  **the  eldest  son 
of  Sir  Thomas  Stanley,"  might  have  been  properly  employed 
in  a  deed,  will,  or  other  instrument,  to  describe  one  who 
was  originally  a  younger  son.  If  any  event  might  have 
happened,  in  which  such  a  person  might  properly  have  b^eu 
BO  described,  and  if  another  event  has  actually  happened  in 
which  this  could  not  be  done,  then  it  follows  that  in  the 
former  case  he  would  have  '*  become  the  eldest  son  of  the 
said  Sir  Thomas  Stanley  "  in  a  sense  not  requiring  the  intro- 
duction of  the  word  *' surviving"  between  '* eldest"  and 
'^son;"  in  the  latter  he  has  not.  Now  it  appears  to  me 
clear  tljat  if  Rowland  had,  in  Sir  Thomas  Stanley's  lifetime, 
become  his  father's  heir  apparent  by  the  death  of  his  brother 
William  without  issue,  he  might,  without  any  deviation 
from  the  common  use  of  language,  have  been  thenceforth, 
during  his  father's  life,  described  in  deeds,  wills,  and  other 
instruments,  as  "Rowland,  the  eldest  son  of  Sir  Thomas 
Stanley,  of  Hooton,  Baronet."  And  I  think  it  is  equally 
clear  that  if  William  had  died,  leaving  male  issue,  Rowland 
could  not  (while  the  line  of  the  first-born  and  his  rights  of 
primogeniture  were  still  represented  by  the  issue  of  the  first- 
born) have  been  properly  so  described ;  nor  coiild  he,  ac- 
cording to  any  known  use  of  language,  have  ever  been  so 
described,  if  both  the  brothers  had  survived  their  father, 
and  if  Rowland,  succeeding  not  to  his  father,  but  to  his 
brother,  had  eventually  become  the  baronet  and  head  of  the 
family,  as  he  actually  did. 

*It  is  to  be  observed  that  the  words  *' become  the  [721 
eldest  son  of  the  said  Sir  Thomas  Stanley"  signify  j9rma 
yac/(5  a  relation  between  son  and  father  rather  than  survi- 
vorship between  brothers. 

The  appellants'  construction  deprives  the  mention  of  the 
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father  of  all  force,  and  reduces  the  whole  to  what  a  common 
clause  of  survivorship  would  more  simply  express. 

These  considerations  might  easily  nave  yielded  to  any 
controlling  context,  or  to  any  sufficient  arguments  founded 
upon  reasonableness  and  probability  of  intention  ;  but  iu 
this  case  there  is  no  controlling  context,  and  all  the  argu- 
ments founded  upon  reasonableness  and  probability  of  in- 
tention are  in  favor  of  the  interpretation  of  the  words  which, 
in  my  judgment,  is  also  the  more  strict  and  literal.  I  con- 
cur, therefore,  in  the  opinion  that  the  order  of  the  Court  of 
Appeal  ought  to  be  affirmed. 

Lord  Blackburn  :  My  Lords,  I  have  come  to  the  same 
conclusion.  I  have  had  the  advantage  of  perusing  the 
opinion  of  mv  noble  and  learned  friend  on  the  woolsack, 
and  I  have  only  to  say,  that  I  concur  iu  his  reasons  without 
addition  or  alteration. 

Lord  Gordon:  My  Lords,  I  also  concur;  and,  having 
had  the  same  advantage  as  my  noble  and  learned  friend  op- 
posite (Lord  Blackburn)  of  perusing  the  opinion  which  has 
been  delivered  by  my  noble  and  learned  friend  on  the  wool- 
sack to  the  House,  I  feel  very  strongly  in  favor  of  the  course 
which  he  has  proposed,  namely,  tnat  the  judgment  of  the 
court  below  should  be  affirmed. 

The  question  has  arisen  with  regard  to  the  effect  of  one  of 
those  shifting  clauses  in  entails  which  are,  especially  under 
the  act  of  1685,  more  frequent  in  Scotland  than  in  this  coun- 
try, and  while  in  some  cases  which  have  come  up  before 
your  Lordships'  House  on  appeal,  they  have  not  been  re- 
garded as  illegal,  still,  I  think  the  view  taken  by  Lord  Cran- 
worth  is  the  correct  one,  namely,  that  they  are  not  to  be 
favored,  and  that  if  you  find  that  they  lead  to  capricious 
results,  you  will  adopt  a  construction  which  will  get  rid 
722]  *of  the  operation  of  the  clause,  but  still  give  full 
effect,  to  the  intention  of  the  testator.  I  think,  in  the  present 
case,  the  citation  of  the  opinion  of  Lord  Cranworth  clearly 
justifies  the  result  which  your  Lordships  have  arrived  at. 

Decree  appealed  from  affirmed;  and  appeals 
dismissed  with  costs. 

Lords*  JournaU^  23d  July,  1877. 

Solicitors:  Bonner;  Gregory^  Rowcliffes & RawU ;  Mey- 
nell  & Pemberton;  •Few  &  Co,;  Rashleigh  &  Smart. 
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[2  Appeal  Cases,  723.] 

H.L.  (Sc),    May  17,  1877. 

[HOUSE  OF  LORDS.]. 

*RoBEBT  Gardner,  Appellant ;  Mary  Gardner,  [723 

Respondent  ('). 

Presumption  of  Paternity, 

Where,  after  open  courtship  and  constant  intercourse,  a  man  and  woman  (she  be- 
ing ultimately  in  an  advanced  state  of  pregnancy),  hurry  on  their  marriage  to  pre- 
Tent,  or  to  mitigate,  scandal ;  and  where  in  less  than  seven  weeks  after  the  marriage 
she  gives  birth  to  a  child ;  the  presumption  of  the  husband's  paternity  to  that  child 
is  next  to  insuperable. 

Per  The  Lord  Chanckllor  {}) :  The  presumption  is  not  ft  preaumptio  jurU  et  de 
jure,  but  a  presumption  of  £act : 

Held,  by  the  House,  affirming  the  decision  of  the  Second  Division  of  the  Court  of 
Session,  that  the  oniu  of  establishing  the  husband's  denial  of  paternity  lay  on  him> 
self,  and  that  he  had  wholly  failed  to  discharge  that  Onics. 

In  1839,  Mr.  Gardner,  a  farmer  near  Melrose,  proposed 
marriage  to  a  Miss  Brodie,  but  was  then  rejected.  He  after- 
wards went  to  Australia,  whence  he  returned  in  1846.  Re- 
newing his  former  courtship.  Miss  Brodie  ultimately  accepted 
him,  she  being  then  pregnant.  They  intermarried  on  the 
29th  of  August,  1850.  Seven  weeks  afterwards,  on  the  16th 
of  October,  1860,  the  wife,  Mrs.  Gardner,  was  delivered  of  a 
female  child,  the  above  respondent.  Precautions  had  been 
taken  to  conceal  the  birth,  and  prevent  scandal.  The  child 
was  placed  under  the  care  of  a  nurse,  Mr.  Gardner  paying 
all  expenses,  and  arranging  an  allowance  for  the  mainte- 
nance of  the  child.  The  girl  attended  the  Free  Kirk  of  the 
Rev.  Mr.  Kay,  who,  taking  an  interest  in  her,  appealed  to 
Mr.  and  Mrs.  Gardner  for  their  recognition  of  her  as  their 
daughter,  but  this  they  refused,  deeming  it  desirable  to  con- 
ceal their  ante-nuptial  sexual  connection,  so  as  to  enable 
Mr.  Gardner  to  retain  his  position  without  impeachment  as 
an  Elder  of  the  Church.  He,  however,  placed  the  child  in 
a  school,  paying  all  expenses,  the  girl  addressing  letters  to 
him.as  *'My  dear  father."  In  March,  1874,  he  proposed  to 
allow  her  £40  a  year,  and  to  leave  her  £1,000  *at  his  [724 
death;  but  on  condition  that  she  would  renounce  all  claim 
to  be  his  daughter.  She  refused  to  accept  this  offer,  declar- 
ing that  the  establishment  of  her  legitimacy  was  the  prime 
object  of  her  life. 

In  June,  1875,  Mr.  Gardner  brought  the  present  action, 
praying  a  judicial  declaration  that  she  was  not  his  child  ; 

{})  Affirming  Scotch  Sessions  Cases,  4th  Series,  yol.  8,  p.  696.     (*)  Lord  Cairns. 
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and  asking  that  she  should  be  ordered  to  desist  from  assert- 
ing that  she  Was  his  child.  The  child,  now  a  young  woman, 
Miss  Mary  Gardner,  put  in  her  defence ;  and  the  case  came 
before  the  Lord  Ordinarv  (Lord  Craighill),  who,  relying 
mainly  on  the  oaths  of  the  husband  and  wife,  that  there 
never  had  been  sexual  intercourse  between  them  until  after 
their  marriage,  gave  judgment  to  the  effect  that  Mary  Gard- 
ner was  not  entitled  to  be  considered  the  child  of  Mr.  Gard- 
ner, although  .the  unquestionable  child  of  his  wife. 

Against  this  decision  Mary  Gardner  reclaimed  to  the 
Second  Division  of  the  Court  of  Session,  who  held  that  Mr. 
Gardner  had  failed  to  make  out  his  case,  his  own  actings  in 
marrying  a  woman  whom  he  knew  to  be  pregnant,  and  in 
not  at  once  repudiating  the  child  at  its  birth,  raising  a  pre- 
sumption which  the  evidence  he  adduced  was  insufficient  to 
rebut  Q. 

Mr.  Gardner  thereupon  appealed  to  the  House,  having  for 
his  counsel  The  Lord  Advocate  and  Mr.  Darling  (oi  the 
Scotch  bar),  who  contended  that  the  presumption  pater  est 
quern  nuptice  demonstrant  did  not  apply  where  the  child 
must  necessarily  have  been  conceived  oefore  the  marriage. 
In  this  case  there  was  the  oath  of  the  husband,  and  of  the 
wife,  both  denying  all  sexual  intercourse  between  them  until 
after  their  marriage.  The  authorities  relied  upon  are  cited 
in  Brodie^y.  Dycei^). 

Mr.  Traynei*  (of  the  Scotch  bar),  and  Mr.  Alexander  Rob- 
ertson^ were  heard  for  the  respondents,  insisting  that  the 
appellant  had  failed  to  prove  his  allegations.  According  to 
the  law  of  England  a  man  by  marrying  a  woman  whom  he 
knows  to  be  with  child,  acknowledges  that  the  child  is  his 
own(*).  The  law  of  Scotland  does  not  differ  in  this  re- 
725]  spect  (*).  The  appellant,  by  marrying  *Mrs.  Gardner 
when  he  knew  that  she  was  pregnant ;  by  not  disclaiming 
the  child  born  after  the  marriage ;  by  assuming  the  burden 
of  its  maintenance  and  education  without  charging  any  one 
else  with  the  paternity — these  facts  were  of  themselves  am- 
ply sufficient  to  rebut  the  appellant's  attempt  to  displace  the 
presumption  of  the  respondent's  legitimacy  ('). 

(')  Fourth  Series,  vol.  iii,  p.  696.  of  the  Court  of  Session,  p.  488 ;    Aitken 

(*)  Nov.   29,   1872,   1   Macpherson,  p.  v.  Mitchell,  case  of  early  birth  and   ac- 

142.  knowledged  intercourse  before  marriage, 

(')  Bex  V.  Luffe,  8  East,  207.  Hume's  Decisions  of  the  Court  of  Session, 

{*)  Jobtfon  V.  Reid,  8  Shaw,  348 ;    Mor-  p.  4«9 ;  Sir  Harris  Nicolas's  Treatise  oa 

m  V.  Daviea,  5  01.  '<&  F.,  868;    Lepper  v.  Adulterine  Bastardy,  p.  291,  Case  of  the 

Brown — case  of  a  ripe  child  born  five  Earldom  of  Banbury. 

fnoQths  after  marriage,  Hume's  Decisions 
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1  

The  following  opinions  were  delivered  by  the  Law  Peers : 

Thk  Lord  Chancellor  {') :  My  Lords,  this  case  has  been 
argued  at  your  Lordships'  bar  with  very  great  ability. 
Everything  which  could  be  said  for  the  appellant  has  been 
said  by  the  Lord  Advocate  and  Mr.  Darling.  On  the  other 
hand,  your  Lordships  have  heard  from  Mr.  Trayner  an  ar- 
gument remarkable  not  merely  for  its  point  and  strength, 
but  what  perhaps  is  more  unusual,  for  its  conciseness. 

My  Lords,  the  case  itself  is  perhaps  one  of  the  most  re- 
marfcable  that  has  ever  come  before  a  court  in  Scotland. 
The  action  is  instituted  by  the  appellant  for  the  purpose  of 
"putting  to  silence"  a  claim  madLe  by  the  respondent  to  be 
his  daughter.  The  Lord  Ordinary,  before  whom  the  case 
came  in  the  first  instance,  gave  effect  to  the  conclusions  of 
the  summons,  and  gave  the  relief  which  was  asked.  On  the 
other  hand,  the  judges  of  the  Court  of  Session,  upon  a 
reclaiming  note,  were  unanimously  of  opinion  that  the  ap- 
pellant h^  failed  to  establish  that  he  was  not  the  father  of 
the  respondent,  and,  therefore,  they  assoilzied  the  respon- 
dent from  the  conclusions  of  the  summons ;  and  it  is  against 
that  determination  of  the  Court  of  Session  that  the  present 
appeal  is  brought. 

1  will  remind  your  Lordships  very  shortly  of  some  of  the 
matters  which  are  so  freshly  in  your  Lordships'  minds.  The 
09iv^  of  proof  in  the  case  lies  entirely  upon  the  appellant. 
He  takes  upon  himself  to  establish  the  proposition  that  he 
is  not  the  father  *of  the  respondent ;  and  if  he  does  [726 
not  establish  that  proposition  he  cannot  succeed  in  obtain- 
ing the  conclusions  of  the  summons. 

Now,  my  Lords,  the  history  of  the  case  may  be  conven- 
iently looked  at  by  dividing  it  into  two  parts :  and  in  the 
first  place  I  will  remind  your  Lordships  of  tnose  parts  of 
the  case  as  to  which  either  there  is  no  dispute,  or  they  are 
established  beyond  the  possibility  of  controversy.  1  will 
then  place  before  your  Lordships  the  parts  of  the  case  as  to 
which  there  is  controversy.  There  is  no  controversy  about 
this :  the  appellant  and  his  wife,  who  is  still  alive,  were 
married  in  the  month  of  August,  1860 ;  they  had  been  ac- 
quainted for  some  years  before  the  marriage ;  their  court- 
snip  had  continued  lor  some  years.  The  appellant  and  the 
lady  who  is  now  his  wife  having  been  in  the  habit  of  asso- 
ciating together,  she,  a  short  time  before  the  marriage,  made 
a  communication  to  him  that  she  was  pregnant.  If  during 
their  intimacy  any  intercourse,  in  the  technical  sense  of  the 
word,  had  taken  place  between  them,  that  communication 

(*)  Lord  Cairns. 
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might  not  have  taken  him  by  surprise.  But  that  which  was 
done  was  this :  with  his  knowledge,  and  apparently  with 
his  concurrence,  the  lady  went  from  Tweedside,  where  they 
were  both  living,  to  Edinburgh  to  consult  Dr.  Thatcher,  a 
phj^sician  in  Edinburgh  of  some  note  at  the  time.  The  phy- 
sician told  her,  although  according  to  her  evidence  she  had 
herself  little  doubt  before  of  the  matter,  that  she  was  in  the 
family  way ;  and  it  appears  that,  being  made  aware  that  a 
marriage  was  contemplated,  he  suggested  that  the  sooner 
the  marriage  took  place  the  better.  The  result  of  the  inter- 
view with  Dr.  Thatcher  was  communicated  to  the  appellant. 
He  was  not  satisfied ;  but  he  himself  went  a  day  or  two 
afterwards  to  see  Dr.  Thatcher;  and  heard  from  Dr. 
Thatcher  that  which  the  lady  herself  had  heard.     The  ap- 

Eellant  says  that  he  gave  Dr.  Thatcher  to  understand  that 
e  was  not  the  father  of  the  child.  But,  my  Lords,  I  cannot 
take  that  as  any  statement  which  could  be  received  that  he 
had  made  to  Dr.  Thatcher  ahy  clear  and  distinct  communi- 
cation on  the  subject.  In  the  absence  of  a  clear  and  distinct 
communication,  the  circumstances  of  the  case,  the  manner 
in  which  Dr.  Thatcher  was  consulted,  must  have  conveyed 
to  the  mind  of  Dr.  Thatcher  that  the  relations  between  the 
appellant  and  the  lady  who  had  come  to  him  were  those 
727]  which  would  have  *fixed  the  paternity  of  the  child 
upon  the  appellant.  However,  Dr.  Tuatcher  seems  to  have 
told  the  appellant,  as  he  told  the  lady,  that  the  marriage 
had  better  take  place  as  soon  as  possible,  and  the  marriage 
did  take  place  in  about  six  weeks,  as  I  understand  it,  after 
this  time,  namely,  in  August,  1850. 

The  appellant  then  took  the  lady  to  the  farm  where  he 
lived — his  own  home ;  and  about  six  weeks  after  the  mar- 
riage, the  time  for  her  delivery  being  imminent,  they  both 
went  to  an  Edinburgh  hotel ;  the  appellant  and  the  lady 
going  there  apparently  not  otherwise  than  as  husband  and 
wife ;  and  on  the  morning  they  arrived  the  lady  was  taken 
with  labor  of  childbirth.  Dr.  Thatcher  was  sent  for  and  the 
child  was  born.  That  is  said  to  have  been  on  a  Tuesday;  and 
on  the  Thursday  the  child  was  given  to  the  care  of  a  nurse, 
and  taken  away  from  the  hotel.  After  some  time  the  appel- 
lant and  the  lady  left  the  hotel,  and  apparently  returned  to 
their  own  home.  From  that  time  until  the  year  1872,  a  pe- 
riod of  twenty-two  years,  neither  of  them  saw  the  child — a 
girl.  There  is  not  very  clear  evidence  as  to  what  she  was  gen- 
erally called,  or  what  she  was  intended  to  be  called ;  but, 
apparently  from  the  circumstance  that  one  of  the  garments, 
a  plaid,  which  had  been  put  around  the  child  at  first,  hav- 
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ing  been  marked  with  the  name  of  '*  Gardner,"  that  name 
seems  to  have  gone  with  her,  and  more  or  less  to  have  been 
the  surname  by  which  she  was,  occasionally  at  all  events, 
called.  The  appellant,  however,  regularly  for  a  period  of 
sixteen  or  seventeen  yeajs  supplied  through  Dr.  Thatcher 
the  sum  requisite  for  the  maintenance  of  the  girl;  and  the  ' 
supply  of  that  maintenance  was  discontinued  when  the  girl 
was  sixteen  or  seventeen  years  of  age,  not  from  any  repudi- 
ation of  the  obligation  to  supply  it^  but  because  at  that  time 
it  was  the  expressed  opinion  of  the  appellant  that  she  had 
come  to  an  age  when  sue  might  be  able  to  support  herself ; 
and  accordingly  she  appears  to  have  supported  herself  by 
working  in  a  manufactory.  However,  in  tJie  year  1872  hav- 
ing been  led  by  circumstances,  to  which  I  need  not  refer,  to 
suspect  that  the  appellant  and  his  wife  were  her  father  and 
mother,  the  girl,  who  was  then,  of  the  age  of  twenty-two, 
went  to  the  place  where  they  were  resident,  saw  her  mother, 
and  introduced  herself  as  her  child,  and  apparently  laid 
claim  to  both  the  appellant  and  her  mother  as  her  parents. 

*My  Lords,  I  pass  rapidly  over  what  passed  during  [728 
the  succeeding  tnree  years.  It  is  clear  that  at  that  time  the 
claim  being  made  by  the  girl  to  be  the  daughter  of  the  ap- 
pellant as  well  as  of  his  wife,  that  claim  was  in  the  first 
instance  disputed ;  but  there  is  this  remarkable  fact,  that 
during  those  three  years,  there  being  repeated  meetings 
with  her,  and  she  being  placed  by  the  appellant  in  a  school 
where  her  education  might  be  improved  beyond  the  point 
it  had  reached,  the  appellant  supplied  during  those  years 
ample  funds  for  her  eaucation  and  for  her  maintenance — 
funds  amounting  to  between  £120  and  £130,  it  is  said,  in 
one  year.  A  correspondence  continued  during  that  time  in 
which  he  directs  his  letters  to  her  by  the  surname  of  '*  Gard- 
ner," and  she  addresses  him  as  her  "father,"  or  her  '*dear," 
or  "dearest  father";  and  at  one  of  those  meetings  which 
occurred,  it  must  be  remembered,  whilst  the  controversy 
still  continued  as  to  whether  he  was  or  was  not  her  father, 
it  is  admitted  that  he  offered  to  portion  her  with  a  sum  of 
£1,000  payable  at  his  death,  and  with  an  income  in  the 
meantime  of  £40  a  year,  and  both  were  refused  by  her 
Ijecause  not  coupled  with  an  acknowledgment  of  her  as  his 
daughter. 

If  the  case  rested  there,  and  your  Lordships  had  nothing 
more  to  deal  with  than  the  facts  which  I  have  stated,  the 
marriage  to  a  woman  avowedly  pregnant,  and  near  the  time 
of  her  delivery,  by  a  man  who  had  been  courting  her  and 
keeping  company  with  her;  and  her  delivery  taking  place 
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in  the  way  I  have  mentioned,  the  child  being  provided  for 
by  the  husband,  although  reasons  for  secrecy  might  easily 
be  discovered,  from  the  desire  of  preventing,  at  all  events 
in  the  first  instance,  the  scandal  which  might  be  occasioned 
among  the  connections  of  a  married  woman — still  the  facts 
which  I  have  described  would  raise  (I  agree,  with  regard  to 
Scotch  law,  not  a  presumption  juris  et  de  jure^  but)  a  pre- 
sumption of  fact  so  strong  that  the  man  was  the  father  of 
the  child,  that  it  would  be  extremely  diflScult  to  rebut  or 
controvert  it.  Speaking  of  Scotch  law  only,  and  putting 
aside  the  much  stricter  presumption  which  in  the  case  of 
English  law  would  be  drawn  from  those  circumstances,  I 
take  the  expression  of  Scotch  law  by  Lord  Giflford  to  be  one 
which  is  accurate  in  itself,  and  which,  indeed,  was  not  chal- 
lenged in  the  argument  of  this  case.     Lord  Giflford  says : 

729]  *A  certain  presumption  of  paternity  arises  from  the  bare  fact  that 
a  man  knowingly  marries  the  mother  of  an  illegitimate  child  previously  bom. 
Bat  this  is  a  very  weak  presumption.  In  the  absence  of  all  other  evidence,  all 
that  can  be  said  is  probably  that  it  is  more  likely  than  not  that  he  is  the  father. 
Such  presumption  would  be  greatly  .strengthened  if  previous  to  the  marriage 
the  mother  of  the  illegitimate  child  had  been  the  mistress  or  concubine  of  the  man 
who  afterwards  married  her,  and  had  cohabited  with  him  at  or  about  the  time 
of  conception,  and  the  'adoption  or  acknowledgment  of  the  child  as  his  by  the 
husband  would  probably  make  the  presumption  almost  conclusive,  though  still 
capable  of  being  rebutted  by  contrary  proof.  Where,  as  in  the  present  case,  a 
man  marries  a  woman  who  at  the  time  of  marriage  is  in  a  state  of  pregnancy, 
the  presumption  of  paternity  from  that  mere  fact  is  very  strong,  and  is,  perhaps, 
in  almost  all  such  cases,  in  entire  accordance  with  the  actual  truth.  Still  fur- 
ther where  the  pregnancy  is  far  advanced,  obvious  to  the  eye,  or  actually 
confessed  or  announced,  as  in  the  present  case,  to  the  intended  husband,  a  pre- 
sumption is  reared  up  which;  according  to  universal  feeling,  and  giving  due 
weight  to  what  may  be  called  the  ordinary  instincts  of  humanity,  it  will  be  very 
difficult  indeed  to  overcome.  The  man  who  marries  a  woman  in  the  condition  in 
which  Mrs.  Gardner  was  on  the  29th  of  August,  1850,  the  date  of  their  marriage, 
when  she  was  seven  or  eight  months  gone  with  child,  says  almost  as  emphati- 
cally as  he  could  do  by  the  most  express  words,  I  am  the  cause  of  the  preg- 
nancy and  the  father  of  the  expected  child  ('). 

Now,  my  Lords,  having  referred  to  what  I  have  termed 
the  facts  of  the  case  as  to  which  there  is  either  no  dispute 
or  no  serious  controversy,  let  me  now  remind  your  Lord- 
ships of  the  statements  upon  the  other  side  brought  forward 
for  the  purpose  of  getting  rid  of  these  facts.  The  statements 
are  those  of  the  appellant  and  of  the  mother.  They  are 
statements  which  appear  to  depend  entirely  upon  the  evi- 
dence of  the  appellant  and  the  mother  alone ;  and  which 
cannot  be  directly  and  distinctly,  at  all  events  as  to  the^ 
material  part  of  them,  checked  or  controlled  by  opposite 
testimony.  The  material  statement  of  the  appellant  and  of 
the  mother,  as  to  which  there  is  the  difficulty  which  I  have 

(')  Fourth  Series,  vol.  iii,  p.  721. 
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referred  to  of  checking  their  testimony,  is  this :  they  say 
that  before  marriage  they  never  had  carnal  intercourse — that 
is  the  statement  of  both.  They  state,  further,  that  before 
marriage,  and  immediately  before  the  consultation  with  Dr. 
Tliatcher,  the  lady  told  the  appellan^t  that  she  had  met  on 
the  moor,  near  her  brother'*  house,  some  months  before,  a 
man  whom  she  termed  a  low  person  or  a  blackguard,  who 
had  in  substance  violated  her  person  ;  and  she  attributed  to 
this  cause  her  pregnancy  in  the  ^conversation  which  [730 
she  had  with  the  appellant.  That  is  her  statement,  and 
that  is  her  husband's  statement.  She  further  states,  and* 
her  husband  states  also,  that  about  a  year  after  the  marriage, 
being  in  a  state  of  weakness  and  illness,  she  made  a  further 
disclosure  to  her  husband,  not  consistent  with  that  which 
she  had  made  before  marriage,  that  she  told  him  upon  that 
second  occasion  that  she  had  had  before  marriage  connec- 
tion with  a  man  whom  she  knew  and  named,  Laidlaw,  a 
shepherd  of  her  brother's ;  and  that  it  was  Laidlaw  who  was 
the  father  of  the  child  in  question. 

Now,  my  Lords,  I  must  pause  here  for  the  purpose  of 
referring  to  the  first  of  these  statements,  the  statement  after 
which  the  appellant  says  he  married  this  lady.  It  is  a  state- 
ment which  1  am  bound  to  say  appears  to  me,  as  it  is  given, 
to  be  one  of  the  most  improbable  statements,  one  of  the 
most  difficult  of  belief  that  it  is  well  easy  to  imagine.  The 
statement  is  this,  that  a  lady  in  a  respectable  position  of 
life  made  this  statement  to  the  appellant,  also  in  a  respect- 
able.  position  of  life,  before  marriage,  that  she  had  been 
forced  and  ravished  ;  and  that  he  made  no  further  inquiries 
about  it  than  to  ask  her  by  whom,  and  she  said  she  did  not 
know — a  low  person,  a  blackguard  ;  and  that  thereupon  all 
inquiry  on  his  part  ceased,  and  that  he,  in  a  temper  of  ro- 
mantic attachment,  married  the  lady  under  those  circum- 
stances in  order  to  shield  her  from  the  scandal  which  would 
arise  from  her  pregnaticy  becoming  known,  and  the  birth  of 
her  child  being  made  piublic. 

It  does  appear  to  me  that  upon  the  mere  statement  of  that 
story,  without  more,  it  is  so  contrary  to  the  mode  in  which 
mankind  generally  act  that,  although  it  is  impossible  to  say 
that  it  cannot  be  true,  it  is  not  top  much  to  say  that  it  is  in 
the  highest  decree  unlikely ;  and  very  strong  corroboration 
would  be  required,  or  at  all  events  it  would  oe  necessary  to 
see  that  those  upon  whose  testimony  that  story  is  to  be 
accepted  have  always  spoken  with  veracity  and  consistency, 
and  in  a  manner  which  shows  that  their  recollection  and 
their  accuracy  of  speech  is  entirely  to  be  accepted. 
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I  will  ask  your  Lordships  to  try  the  evidence  by  those 
tests ;  but  I  am  anxious,  in  the  first  place,  to  put  aside 
what  appears  to  me  to  be  of  comparatively  minor  impor- 
731]  tance  in  the  case,  but  *which  yet  seems  to  have  oc- 
cupied a  good  deal  of  the  attention  of  the  court  below.  I 
mean  the  episode,  if  I  may  term  it  so,  with  regard  to  Laid- 
law.  He  has  been  called  as  a  witness  in  the  case,  and  in 
form  he  denies  that  he  had  carnal  intercourse  with  the  lady ; 
but  his  evidence  is  open  to  considerable  observation,  and  it 
is  said  that  it  cannot  be  reconciled  with  the  statements  which 
*he  appears  to  have  made  in  letters  which  are  put  into  his 
hana  and  upon  which  he  is  cross-examined.  My  Lords,  I 
should  prefer,  in  the  view  I  take  of  this  case,  to  assume, 
although  I  only  put  it  by  way  of  assumption  and  not  as 
stating  that  it  is  a  conclusion  I  have  arrived  at,  that  there 
was  evidence  which  might  be  held  to  establish  intercourse 
with  Laidlaw  before  the  marriage,  but  I  repeat  that  I  do  it 
merely  by  way  of  assumption  for  the  purpose  of  what  I 
have  still  to  say.  My  opinion  is  that  that  is  only  a  part  of 
the  case,  and  by  no  means  the  largest  part.  It  may  well 
have  been  that  there  was  intercourse  with  I^idlaw,  but  the 
question  remains?  the  great  question  in  the  case,  Was  there, 
or  was  there  not,  intercourse  between  the  appellant  and  the 
lady  who  afterwards  became  his  wife ;  because  if  there  was, 
there  is  then  at  once  the  means  of  accounting  for  the  chain 
of  circumstances  to  which  I  have  already  referred,  and  from 
which  would  flow  the  presumption  of  which  I  have  spoken. 

Now,  my  Lords,  there  was  the  possibility  of  intercourse 
— there  was  the  opportunity  for  it — there  was  everything  in 
the  conduct  of  the  parties  which  would  lead  you  to  sup- 

Eose,  unless  the  contrary  is  clearly  made  out,  that  there 
ad  been  that  intercourse,  and  the  treatment  of  the  child 
was  on  the  footing  of  the  child  having  been  a  child  of  the 
appellant. 

But  is  the  testimony  of  the  appellant  and  of  the  lady  to 
be  accepted  as  negativing  the  fact  of  that  intercourse  ?  Now, 
my  Lords,  there,  unfortunately,  your  Lordships  have  what 
I  must  term  the  opposite  of  clear,  consistent,  and  unhesitat- 
ing testimony.  In  the  first  place,  I  refer  to  the  evidence  of 
the  lady.  She  stands  convicted  by  her  own  confession  of 
having  made  before  marriage  a  statement  which  was  not 
consistent  with  what  she  now  says  was  the  fact.  She  made 
to  the  appellant  the  statement  that  she  had  been  ravished 
against  her  will  by  a  person  unknown  to  her.  The  state- 
ment she  now  makes  is  that  she  had  a  connection  which 
732]    *cannot  be  described  by  the  name  of  ravishment  with 
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a  person  perfectly  well  known  to  her.  But  there  is  this 
further  inconsistency  in  her  testimony.  In  the  condescen- 
dence which  professes  to  give  a  narrative  of  this  part  of  the 
case,  and  which  must  emanate  from  the  statements  and  the 
instructions  of  the  lady,  there  is  a  statement  that  she  had 
connection  with  Laidlaw  twice  or  oftener ;  and  the  actual 
places  where  the  connection  took  place  are  mentioned.  But 
m  her  testimony  she  recedes  from  that  statement,  and  says 
that  she  had  connection  once,  and  only  once,  with  Laidlaw, 
and  denies  any  further  connection. 

With  regard  both  to  the  lady  and  the  appellant  himself 
there  is  this  further  observation  in  regard  to  their  evidence. 
In  the  course  of  that  period  of  three  years  to  which  I  have 
referred,  between  1872  and  1875,  they  had  frequent  meetings 
not  merely  with  the  girl  but  with  a  minister  vof  the  Free  Kirk 
of  Scotland,  Mr  Kay,  to  whose  congregation  the  young 
woman  belonged,  by  whom  she  had  been  baptized,  and  who 
appears  to  have  taken  an  interest  in  her  welfare.  The 
Lord  Ordinary  speaks  of  Mr.  Kay  as  being  a  partisan  of  the 
respondent.  A  partisan  undoubtedly  he  was  in  this  sense 
— tnat  he  appears  to  have  believed  that  the  respondent  was 
the  daughter  of  the  appellant,  that  she  ought  to  have  been 
acknowledged  as  such,  and  that  a  wrong  was  being  done  to 
her  by  the  refusal  of  such  acknowledgment.  But  my  Lords 
there  is  nothing  whatever  that  I  can  observe,  either  in  the 
course  taken  or  in  the  expressions  used  by  Mr.  Kay,  which 
for  a  moment  would  authorize  your  Lordships  to  hold  that 
there  was  any  reason  why  the  evidence  of  Air.  Kajr  should 
not  be  accepted  according  to  its  literal  effect,  or  which  could 
impute  to  Mr.  Kay  any  motives  for  departing  from  the  strict 
line  of  truth  in  the  evidence  which  he  has  given.  My  Lords, 
if  the  evidence  of  Mr.  Kay  is  looked  at,  as  I  think  it  must 
be,  as  evidence  entirely  worthy  of  credit,  from  that  evidence 
it  is  proved  to  demonstration  that  both  as  to  the  appellant 
and  as  to  the  lady  they,  in  the  course  of  the  communings 
between  Mr.  Kay,  the  appellant,  the  lady,  and  the  young 
woman,  made  at  different  times  statements  which  are  at 
variance  with  the  evidence  which  they  now  give. 

My  Lords,  the  statements  of  the  appellant  and  his  wife 
being  as  it  seems  to  me  in  the  highest  degree  improbable, 
they  being  *statements  as  to  which  they  nave  not  [733 
been  consistent  at  different  times,  and  being  statements 
especially  which  are  highly  inconsistent  with  expressions 
which  have  fallen  from  them  during  the  period  between 
1872  and  1875,  when  the  question  of  the  paternity  of  this 
young  woman  ^as  in  the  first  instance  raised,  I  come  to  the 
20  Ekg.  Rep.  30 
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conclusion  that  I  cannot,  as  against  what  is  the  presumption 
arising  from  the  conduct  in  this  case,  accept  mere  declara- 
tions, even  on  oath,  of  the  appellant  and  nis  wife  against 
the  legitimacy  of  this  young  woman.  These,  my  Lords,  are 
the  short  grounds  upon  which  I  arrive  at  the  conclusion 
which  was  unanimously  arrived  at  by  the  decision  now  ap- 
pealed from.  I  cannot  find  any  fault  with  that  determina- 
tion; and  therefore  I  submit  to  your  Lordships  that  this 
appeal  should  be  dismissed  with  costs. 

Lord  Hatherley  :  My  Lords,  in  this  very  painful  case 
I  have  come  to  the  same  conclusion  as  that  which  has  jast 
been  expressed  by  the  noble  and  learned  Lord  on  the  wool- 
sack. The  burden  of  proof  of  the  proposition  that  this  girl 
Mary  is  not  the  child  of  the  pursuer,  who  seeks  to  restrain 
her  from  claiming  so  to  be,  is  thrown  upon  him ;  and  the 
judges  of  the  Second  Division  of  the  Court  of  Session  have 
come  to  the  unanimous  decision  that  he  has  not  discharged 
that  burden,  and  has  not  proved  that  this  girl  Mary  is  not 
his  child.  The  Lord  Ordinary  came  to  a  diflferent  conclu- 
sion. I  must  confess  that  I  greatly  regret  that  a  case  of  this 
kind  should  not  rather  have  been  submitted  to  a  jury  than 
brought  before  the  judges  sitting  as  judges  both  of  fact 
and  of  law.  However,  that  is  the  course  of  practice,  and 
we  have  to  deal  with  the  case  as  we  best  may. 

The  remark  caught  my  attention  once  or  twice,  I  think, 
in  the  course  of  the  Lord  Advocate's  able  address,  that  we 
had  not  the  advantage  which  he  said  the  Lord  Ordinary  had 
of  seeing  the  demeanor  of  the  witnesses;  but,  my  Lords, 
there  is  something  in  this  case  which,  with  regard  to  the 
more  important  witnesses  certainly,  diminishes  the  regret  I 
might  otherwise  feel  at  not  having  been  able  to  observe  their 
demeanor  when  examined. 

In  course  of  the  argument  a  great  deal  has  been  said  upon 

Presumptions  of  law  and  maxims  of  law.  With  regard  to 
34]  presumptions  *as  being  applicable  to  this  case,  I  think 
that  the  presumptions  being,  as  is  allowed  by  the  judges, 
and  as  was  allowed  by  the  counsel  at  the  bar,  certainly  not 
de  jure^  whatever  may  be  said  as  to  their  being  presump- 
tions  juris^  it  really  comes  only  to  this,  that  we  are  to  look 
upon  these  so-called  presumptions  simply  as  deductions 
which  sensible  men  make  from  the  facts  which  are  laid  be- 
fore them  as  evidence,  open  therefore  to  rebuttal  by  the 
same  class  of  evidence,  that  is  to  say,  oral  testimony,  as  that 
by  which  the  propositions  they  are  supposed  to  point  to  are 
demonstrated  and  proved ;  in  other  words,  by  a  contest  of 
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evidence,  such  as  I  consider  there  is  in  this  case,  and  I  ap- 
proach the  case  with  that  view. 

That  being  so,  let  us  look  at  what  the  natural  probabilities 
of  the  case  are  with  regard  to  the  facts  disclosed.  The  facts 
disclosed,  independently  of  the  oral  communications  made 
from  one  person  to  another,  are  these :  You  have  a  gentle- 
man who  has  for  many  years  been  paying  courtship  to  a 
lady,  now  his  wife,  Mrs.  Gardner,  i  ou  have  the  fact  that 
shortly  before  the  period  which  seems  to  have  been  arranged 
between  them  for  a  marriage  she  is  found  to  be  pregnant, 
at  a  time  when,  of  course,  it  was  itnpossible  that  the  preg- 
nancy could  have  occurred  in  an  honorable  or  reputable 
manner.  She  is,  notwithstanding  that,  married ;  having  gone 
before  the  marriage  to  consult  some  medical  man,  and  it 
being  declared  by  the  medical  man  that  she  is  undoubtedly 
near  to  her  confinement ;  and  after  the  marriage  she  is  taken 
first  to  an  out-of-the-way  place  at  the  seaside,  and  thence  to 
Edinburgh,  where,  with  a  good  deal  of  privacy  which  the 
landlord  describes  by  the  expression  that  the  matter  was 
shrouded  in  mystery,  she  is  confined  at  an  hotel.  We  find 
that  the  persons  engaged  with  regard  to  that  confinement, 
the  medical  man  who  was  consulted  before  the  marriage, 
and  the  person  who  attended  her  during  the  confinement, 
were  all  retained,  if  I  may  use  the  expression,  and  paid  by 
Mr.  Gardner,  who  had  married  the  lady  a  few  weeks  before 
the  confinement.  We  then  find  a  fact  upon  which  too  much 
stress  ought  not  to  be  laid,  but  a  fact  of  some  little  conse- 
quence in  the  matter,  namely,  that  the  child  when  brought 
into  the  world,  very  scanty  clothing  having  been  provided 
for  it,  is  wrapped  up  in  a  plaid  which  undoubtedly  is  known 
to  have  had  *the  name  of  Mr.  Gardner  upon  it;  [735 
there  was  *'  R.  Gardner"  in  the  comer  of  the  plaid.  Being 
wrapped  up  in  that  plaid  the  child  is  carried  oif  by  Mrs. 
Hntcninson,  and  is  never  again*  seen  during  childhood  by 
either  Mr.  Gardner  or  tjie  undoubted  mother,  Mrs.  Gardner. 
The  child,  however,  was  maintained  to  the  age  of  fourteen, 
and  by  whom?  By  Mr.  Gardner,  who  did  not  cease  to 
maintain  the  child  until  the  time  had  come  when  she  was 
able  to  maintain  herself  ;  he  does  not  seem  to  have  thought 
it  necessary  to  proceed  after  that  with  her  maintenance,  but 
up  to  that  time  the  child  was  maintained  by  him.  The  child 
had  not  obtained  so  far  as  we  can  see  in  these  proceedings 
any  repute  either  by  name  or  otherwise  as  being  the  child  of 
Mr.  Gardner.  This  part  of  the  case  is  left  in  some  uncer- 
tainty still.  The  child  was  baptized  by  the  clergyman  who 
has  given  his  evidence  in  this  matter  when  she  was  about 
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sixteen  years  of  age,  soon  after  the  time  when  she  went  to 
work  at  a  mill  in  Loanhead,  when  she  became  a  member  of 
his  congregation.  She  was  baptized  simply  as  "Mary." 
But  from  that  time  she  seems  to  have  commenced  writing  a 
series  of  letters  to  Mr.  Gardner,  in  which  she  called  him 
first  "dear  Mr.  Gardner,"  and  afterwards  "dear  father," 
and  signed  herself  as  ''Mary  Gardner,"  to  which  he  re- 
sponded, addressing  his  letters  to  her  as  ''Mary  Gardner." 

Now,  my  Lords,  putting  all  these  circumstances  together, 
there  would  have  been  very  little  doubt  indeed  as  to  tne  pa- 
ternity of  the  child  if  matters  had  rested  there.  But  then 
we  are  met  with  a  very  extraordinary  stor^ — that  before  the 
marriage  Mrs.  Gardner  confessed  to  her  intended  husband 
that  she  was  pregnant,  and  that  the  pregnancy  occurred  in 
this  way:  that  she  met,  as  she  expresses  it,  a  blackguard  on 
a  certain  hill  near  the  place  where  she  resided,  and  that  this 
blackguard  forced  her,  and  that  the  consequence  of  that  was 
the  state  in  which  she  found  herself.  He  says  that  she  was 
in  such  a  state  of  agitation  and  distress  at  being  obliged  to 
make  this  communication,  and  that  she  was,  as  he  believed, 
so  attached  to  himself,  as  he  explains  it,  that  he  was  afraid 
that  if  the  marriage  were  then  broken  off  she  would  destroy 
herself,  and  he  accordingly  made  up  his  mind  to  cover  her 
discredit  by  marrying  her  at  once ;  and  then  endeavored,  in 
order  not  to  be  fixed  any  more  than  could  possibly  be  helped 
736]  with  the  burden  *of  a  child  who  was  not  his  own,  to 
keep  the  story  secret  until  the  time  came  when  by  living  as 
man  and  wife,  and  not  having  this. child  brought  before  their 
notice,  and  the  time  being^  come,  as  he  afterwards  expresses 
it,  when  she  could  maintain  herself,  this  disgrace  of  the  wife 
would,  as  he  thought,  be  obliterated. 

That  in  itself  is  an  extremely  singular  story;  and  what 
marks  the  singularity  of  it  more  than  anything  else,  I  think, 
is,  that  he  says  that  when  he  went  to  the  medical  man  at 
Edinburgh  and  heard  what  he  had  to  say  upon  the  state  of 
his  wife,  he  gave  him  to  understand  that  he  was  not  the 
father,  and  after  he  had  given  him  to  understand  that  he 
was  not  the  father,  the  medical  man  recommended  him,  by 
way  of  protecting  his  wife,  if  that  were  his  wish,  to  hasten 
the  marriage,  to  lose  no  time  in  getting  the  marriage  per- 
formed, because  she  was  very  near  her  confinement.  I  con- 
fess that  that  is  a  view  of  the  case  which  I  have  never  been 
able  to  follow  as  consistent  with  the  ordinary  rules  of  prob- 
ability; but.it  seems  to  have  received  the  sanction  of  some 
of  the  learned  judges  in  the  court  below,  though  not  of  all, 
and  certainly  not  of  the  Lord  Justice  Clerk,  who  appears  to 
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have  taken  the  same  view  as  I  have  taken  of  that  part  of  the 
case,  namely,  that  it  requires  a  very  considerable  stretch  of 
charitable  allowance  to  suppose  that  this  was  a  really  true 
and  correct  narrative,  namely,  that  being  told  that  the  lady 
is  to  have  a  child  which  is  not  your  own,  the  medical  man 
whom  you  consult  tells  you  the  best  course  you  can  take  is 
to  marry  that  woman  as  soon  as  possible. 

My  Lords,  the  anus  of  proof  was  upon  the  appellant,  and 
that  OTITIS  he  certainly  has  not  discharged. 

Lord  Blackburn  :  My  Lords,  I  am  of  the  same  opinion. 
I  think  the  question  is  not  so  much  one  of  law  as  one  of 
evidence,  and  the  conclusions  to  be  drawn  from  the  evidence 
as  to  one  point  which  I  will  state  directly. 

The  question  is  whether  or  no  Mr.  Gardner,  who  is  the 
pursuer,  has  sufficiently  established  that  Mary  Gardner, 
undoubtedly  and  admittedly  the  daughter  of  his  wife,  un- 
doubtedly and  admittedly  born  after  wedlock,  is  not  his 
child.  That  is  the  issue  which  he  has  taken  upon  himself 
to  establish.  The  Lord  Ordinary  thought  *that  he  [737 
had  established  it.  The  judges  of  the  Second  Division 
unanimously  thought  that  he  had  not  established  it ;  and 
the  question  now  upon  appeal  is,  whether  it  has  been  estab- 
lished or  not  % 

Now,  my  Lords,  I  take  it  that  we  cannot  express  what  I 
think  is  really  the  leading  point  here  in  better  words  than 
those  which  were  used  by  Lord  Gifford,  namely. 

Wherever  an  avowed  and  open  conrtship  has  taken  place,  and  there  have 
been  opportunities  of  access,  and  thereafter  the  man  marries  the  woman  in  an 
advanced  state  of  pregnancy,  knowing  that  she  is  so,  and  hurrying  on  the  mar- 
riage, as  happened  here,  for  that  very  reason,  I  do  not  say  that  the  presumption 
of  paternity  is  absolutely  conclusive,  but  I  do  say  it  is  almost  as  strong  as  such 
a  presumption  can  beb(*). 

Mr.  Gardner  and  the  lady,  afterwards  his  wife,  were  in 
the  habit  of  seeing  each  other  during  a  long  courtship  ;  and 
it  is  idle  to  suppose  that  a  woman  working  on  a  rarm  in 
Scotland,  and  a  man,  a  farmer  in  the  neighborhood,  had  not 
ample  opportunity  of  intercourse  together.  Then  she,  think- 
ing she  was  with  child,  consults  him.  That  is  admitted. 
He  causes  her  to  go  and  see  Dr.  Thatcher,  and  upon  Dr. 
Thatcher's  advice  that  she  is  with  child  and  that  they  had 
better  hurry  on  the  marriage,  they  do  hurry  it  on  and  are 
married. 

My  Lords,  if  the  case  stood  there,  I  think  nobody  could 
have  doubted  that  the  prima  facie  presumption  of  the  ap- 
pellant's paternity  was  fully  established.  I  do  not  think 
that  that  presumption  is  met  merely  by  proving  that  some 

Q)  4th  Series,  vol.  iii,  p.  Y21. 
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one  else  had  intercourse  with  the  woman.  That  is  a  very 
important  step,  but  I  am  far  from  thinking  that  that  is  suf- 
ficient by  itself.  I  think  in  order  to  rebut  such  a  case  as 
this  it  is  necessary  to  establish  to  the  satisfaction  of  the  tri- 
bunal which  has  to  try  the  question  that  the  husband,  the 
man  who  has  made  this  very  strong  case  against  himself 
towards  admitting  that  he  was  the  father  of  the  child,  had 
not  had  intercourse  with  the  mother  at  such  a  time  that  he 
could  be  the  parent  of  the  child.  I  do  not  think  that  the 
presumption  of  parentage  is  nearly  so  strong  in  such  a  case 
as  it  would  be  or  ought  to  be  if  the  time  when  the  child  was 
begotten  was  after  the  parties  were  married  and  were  hus- 
738]  band  and  wife.  But  when  it  is  *proved  (supposing 
that  to  be  the  case)  that  the  man  who  afterwards  became  the 
husband  had  connection  with  the  woman  who  afterwards 
became  his  wife,  so  that  he  might  be  the  parent  of  her* child, 
I  do  not  think  you  can  in  that  case,  any  more  than  in  the 
case  of  a  child  both  begotten  and  born  during  matrimony, 
enter  into  an  inquiry,  which  would  be  a  very  indelicate  one, 
and  one  in  which  it  would  be  almost  impossible  to  prove  the 
fact,  as  to  who  was  the  father  of  the  child.  Nevertheless,  if 
you  show  that  another  man  had  connection  with  the  woman  at 
that  time,  you  take  a  considerable  step,  you  remove  one  of 
the  things  which  would  have  been  a  great  difficulty  in  your 
way  in  showing  that  the  man  who  afterwards  became  the 
husband  was  not  the  father.  As  to  the  husband's  not  hav- 
ing had  connection  before  marriage,  what  would  be  suffi- 
cient proof  of  that  must,  I  apprehend,  not  depend  upon  any 
technical  precise  rule,  but  must  depend  upon  whetner  it  is 
made  out  upon  the  facts  existing  in  the  particular  case. 

Now  here  we  have  the  distinct  oaths  of  both  the  husband 
and  the  wife  on  a  matter  on  which  certainly  I  think  they 
cannot  be  mistaken.  They  both  positively  swear  that  before 
they  were  married  there  never  was  intercourse  between  them 
at  all.  It  is  a  very  painful  thing,  my  Lords,  where  there 
are  distinct  and  positive  oaths  of  that  sort  for  anv  judge  or 
tribunal  to  say, — I  cannot  believe  those  direct  oaths :  never- 
theless it  must  sometimes  be  done.  There  are  frequently 
things  sworn  to  which  are  so  improbable  that  one  does  not 
believe  them.  It  is  one  of  the  commonest  things  in  the 
world  in  a  criminal  case  to  have  the  most  positive  oral  evi- 
dence given  on  oath  to  establish  a  matter  which  neither  the 
jury  nor  the  judge  can  believe,  although  it  is  sworn  to.  lu 
this  case  I  cannot  act  upon  this  evidence.  I  do  not  know 
that  it  is  necessary  to  say  that  I  disbelieve  the  appellant  and 
Mrs.  Gardner  to  such  an  extent  that  I  should  find  them 
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guilty  of  perjury  if  I  were  upon  a  jury  trying  them  on  such 
a  charge ;  but  I  disbelieve  them  to  this  extent — I  cannot  be- 
lieve their  testimony  so  as  to  act  upon  it  in  this  case,  and  I 
will  proceed  to  state  why. 

There  is  an  extremely  strong  presumption  through  the 
whole  history  of  the  case  that  Mr.  Gardner  when  he  married 
a  woman  whom  he  knew  to  be  with  child,  believed  that  he 
was  the  father  of  *the  child — that  he  knew  that  cir-  [739 
cumstances  had  occurred  which  might  have  made  him  the 
father  of  the  child,  and  therefore  believed  it.  That  strong 
presumption  arising  from  his  conduct  has  to  be  explained 
away.  The  story  which  Mr.  and  Mrs.  Gardner  teU  to  ex- 
plain it  away  is,  that  she  whom  he  had  been  courting,  and 
whom,  according  to  his  account  of  the  matter,  he  had  never 
ventured  to  take  the  least  liberty  with,  came  to  him  and  told 
him  she  feared  she  was  with  child,  and  that  some  months 
before  she  had  been  assaulted  by  a  blackguard  upon  the 
hill ;  that  she  had  never  mentioned  it  to  anybody  (that  is 
what  the  statement  amounts  to  in  effect)  up  to  this  time, 
when  she  came  to  him  and  told  him  this  story.  It  is  a  most 
startling  thing  for  one's  notions  of  human  conduct  that  a 
betrothed  bride  should  go  and  sa^  this  to  her  betrothed  hus- 
band,— that  she  should  state  this  to  him  who  was  about  to 
be  her  bridegroom  of  all  persons.  She  had  female  relatives 
and  others  to  whom  she  could  have  told  it.  But  if  she  did 
state  it,  it  is  a  startling  story,  which  must  have  made  an 
impression  upon  his  mind — one  would  think  he  never  could 
have  forgotten  what  passed  at  that  interview.  He  says, 
upon  hearing  it,  he  had  the  very  romantic  generosity  that, 
in  order  to  save  her  character  entirely,  he  married  her, 
believing  her  to  *be  with  .child  by  this  ruffian  who  had  rav- 
ished her. 

My  Lords,  what  I  proceed  upon  is  this:  I  think  here 
there  was  a  strong  prima  facie  presumption  of  fact  made 
out  that  this  child  was  the  child  of  the  appellant,  and  I  do 
not  think  that  that  is  rebutted. 

Lord  Gordon  :  My  Lords,  there  is  no  dispute  as  to  the 
law  applicable  to  this  case,  I  think,  in  the  court  below,  or 
among  any  of  your  Lordships.  Lord  Gifford,  whose  judg- 
ment has  been  referred  to,  says  that 

The  presumption  arising  from  conception,  or  possible  conception,  daring  mar- 
riage is  a  mere  presumption,  which  may  be  rebutted  and  overcome  by  clear  and 
satisfactory  contrary  evidence.  The  law  of  Scotland  has  never  made  or  treated 
this  strong  presumption  as  a  presumptio  juris  et  de  jure.  It  must  yield  to  evi- 
dence, and  I  think  the  law  of  Scotland  has  always  been  that  the  presumption 
may  be  overcome,  not  only  by  evidence  that  it  was  physically  impossible  that 
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the  husband  of  the  mother  could  be  the  father  of  the  child,  but  by  every  species 
740]  *of  moral  evidence  sufficient  to  satisfy  a  reasonable  mind  that  the  child 
\iras  begotten  by  some  one  else  than  the  husband  (^). 

The  question,  therefore,  comes  very  much  in  the  shape  of 
an  issue  to  try  whether  Mary  Gardner  was  the  daughter  of 
the  appellant;  and,  while  one  may  almost  regret  that  the 
question  has  not  been  submitted  to  a  jury,  who  might  have 
seen  the  witnesses  who  gave  them  evidence,  it  is  right  that 
your  Lordships  should  understand  that  the  reason  which  I 

})re8ume  influenced  the  court  was,  that  according  to  the  old 
aw  these  matters  were  treated  before  the  judges  acting  as  a 
Consistorial  Court,  and  that  there  was  a  mere  right  of  ap- 
peal to  the  Court  of  Session.  I  have  not  looked  into  the  act 
of  1868  since  the  present  question  arose,  but  it  does  occur  to 
me  that  under  the  act  of  1868  it  might  have  been  possible  to 
have  brought  this  question  before  a  jury.  At  the  same  time 
the  court  would  be  influenced  to  a  great  extent  by  the  con- 
sideration that  it  is  not  desirable  that  questions  of  this 
character  should  come  before  a  jury,  and  thereby  become 
the  subject  of  publication  and  general  discussion ;  therefore 
they  have  reserved  such  questions  rather  more  for  the  con- 
sideration of  the  court,  as  it  has  been  done  in  this  case. 

Now  the  question  is  this,  whether  there  has  been  proof 
that  satisfies  the  court  that  Mary  Gardner  is  not  the  daugh- 
ter of  the  appellant.  Upon  that  point  there  is  no  doubt 
that  there  is  a  strong  presumption  in  favor  of  the  paternity, 
where  the  child  is  born  after  marriage  between  the  parties. 
In  this  case  there  is  no  doubt  whatever  that  Mary  Gardner 
is  the  daughter  of  Mrs.  Gardner;  that  is  admitted.  The 
way  in  which  it  is  attempted  to  be  made  out  that  she  is  not 
the  daughter  of  Mr.  Gardner  is  that  an  account  is  given  of 
an  occurrence  that  took  place  at  Cademuir  Hill  in  1849  or 
1850,  and  it  is  said  that  Mrs.  Gardner  was  made  the  subject 
of  a  violent  rape  or  attack*  upon  her,  and  that  this  child  was 
the  result  of  that.  My  noble  and  learned  friend  the  Lord 
Chancellor  has  stated,  I  think,  with  very  great  clearness, 
that  in  such  a  case  as  this  it  is  absolutely  necessary  that  the 
statement  which  is  placed  before  the  court,  and  attempted 
to  be  supported  by  evidence,  should  be  of  a  very  clear,  dis- 
741]  tmct,  and  consistent  ^character.  Now,  tested  by  that 
consideration,  I  cannot  say  that  the  statements  which  were 
made  in  the  first  instance  by  Mrs.  Gardner  to  Mr.  Gardner, 
or  even  those  placed  on  the .  record,  are  of  that  character. 
I  think  that  it  is  not  possible  to  read  Mrs.  Gardner's  evi- 
dence or  Mr.  Gardner's  evidence  so  as  to  show  that  there  was 

(»)  Fourth  Series,  vol.  iii,  p.  721. 


Vol.  II.]  HOUSE  OF  LORDS  AND  .PRIVY  COUNCIL.  241 

H.L.  (Sc)  Gardner  v.  Gardner.  1877 

a  satisfactory  account  given  to  him  of  the  occurrence  to 
which  I  have  referred.  Then  we  come  to  this,  that  the  case  is 
attempted  to  be  made  out  by  statements  and  by  evidence 
which  are  not  consistent,  and  which  are  contradictory  to  one 
another,  and  that  really  it  is  not  a  reasonable  statement  or 
attempt  to  prove  .the  case  of  the  pursuer ;  and  upon  that 
ground  I  venture  to  think  that  your  Lordships  are  quite 
right  in  coming* to  the  conclusion  which  you  have  arrived  at. 
1  am  sensible  that  very  great  care  has  been  bestowed,  not 
only  by  the  court  below,  but  by  your  Lordships,  in  the  con- 
sideration of  this  very  extraordinary  case,  because  it  is  ex- 
traordinary in  this  respect,  that  the  husband  and  the  wife 
concur  in  the  statements  which  tend  to  repudiate  responsi- 
bility for  this  child.  I  venture  to  differ  from  my  noble  and 
learned  friend  who  spoke  last  (Lord  Blackburn)  with  refer- 
ence to  the  perhaps  rather  strong  terms  in  which  he  appeared 
to  express  himself  as  regards  the  import  and  effect  of  the 
evidence  of  these  witnesses.  As  to  Mr.  Gardner,  I  have  an 
impression  that  he  did  conscientiously  believe  that  Mrs. 
Gardner  had  upon  the  whole  made  a  disclosure  to  him  of  the 
position  in  which  she  was  placed,  although,  looking  back 
upon  it  afterwards,  it  does  appear  incredible  to  us.  But  T 
would  rather  place  the  case  upon  this,  as  the  court  below 
have  done,  that  this  is  a  case  in  which  the  pursuer  has 
failed  to  prove  that  he  is  not  the  father  of  Mary  Gardner. 
The  ]  udges  below  express  hesitation — Lord  Giff ord  in  par- 
ticular, whose  judgment  has  been  quoted  with  such  ap- 
I)roval,  both  with  reference  to  the  statements  in  point  of 
aw,  and  also  with  reference  to  the  evidence  in  the  case, 
says  that  he  looks  upon  it  as  a  case  of  very  great  difficulty, 
and  that  he  has  arrived  at  the  result  after  very  great  hesita- 
tion.    His  Lordship  says : 

It  is  only  with  great  hesitation,  and  after  very  anxioas  consideration,  that  I 
have  come  to  concur  in  the  opinion  now  expressed  by  all  your  Lordships. 

*Bnt  I  think  that  having  regard  to  the  very  serious  [742 
consideration  it  has  received  m  the  court  below  and  before 
your  Lordships,  especially  after  the  able  pleadings  which 
we  have  heard  from  both  sides,  your  Lordships  can  have  no 
hesitation  whatever  in  approving  of  the  judgment  which  has 
been  proposed  by  my  noble  and  learned  friend  the  Lord 
Chancellor. 

Interlocutor  complained  of  affi/rmed^  and  appeal 
dismissed  with  costs. 

Agents  for  the  appellants :  Orahames  &  Wardlaw, 
Agents  for  the  respondents :  Ashurst^  Morris^  Crisp  &  Co. 
20  Eno.  Eep.  81 
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157]  *The  Queen  v.  Tatlock. 

MUappropriaiion  by  Agent — 24  &  25  Vict.  c.  96,  s,  76. 

The  prisoner  was  indicted  nnder  the  second  branch  of  24  <fr  26  Vict.  c.  96,  s.  75, 
for  that  he  being  intrusted,  as  a  broker,  attorney,  or  agent,  with  valuable  secarities 
for  a  special  purpose,  without  authority  to  sell,  negotiate,  transfer,  or  pledge  them, 
unlawfully  and  contrary  to  the  purpose  for  which  the  securities  were  intrusted,  con- 
verted to  his  own  use  a  part  of  the  proceeds.  The  facts  proved  were  as  follows  : 
The  prisoner  was  an  insurance  broker,  and  had,  as  such,  effected  insurances  on  a 
ship  for  the  prosecutor ;  and  the  ship  having  been  lost,  the  prosecutor  sent  him  the 
policies,  three  in  number,  one  with  the  A.  office,  one  with  the  I.  office,  and  one  with 
underwriters,  with  other  documents  necessary  for  recovering  the  loss.  On  the  17th 
of  December,  the  prisoner  received  the  amount  of  the  I.  office's  policy,  and  on  the 
31st  of  December,  the  amount  of  the  A.  office's  policy.  Each  amount  was  paid  him 
by  a  check  to  his  own  order,  which  in  each  case  he  paid  into  his  own  bank  to  his 
own  credit.  The  prisoner  did  not  pay  over  to  the  prosecutor  any  of  the  money  so 
received  by  him ;  out,  being  pressed  for  it,  gave  various  excuses  for  not  doing  so. 
On  th(»27th  of  January  following,  he  filed  a  petition  for  liquidation ;  and  his  baUnce 
at  his  bank  was  then  much  less  than  the  sum  received  on  the  policies.  The  prisoner 
l)avii)g  beep  cpnyicted  op  these  fe^ts : 
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Hdil  (by  Cockburn,  C.J.,  Kelly,  C.B.,  Bramwell  and  Ampblett,  J  J.  A.,  Pollock,  B., 
and  Field,  J.),  that  the  conviction  was  wrong. 

By  Cockburn,  C.J.,  on  the  ground  that,  even  assuming  the  prisoner  could  have 
been  properly  convicted  if  there  had  been  evidence  that  the  prisoner  had  received 
the  money  with  the  intention  of  embezzling  it,  in  the  absence  of  such  evidence  and  a 
finding  to  that  effect,  he  could  not  be  convicted. 

By  Kelly,  C.B.,  and  Pollock,  B.,  on  the  ground  that,  in  the  absence  of  evidence  of 
tlie  previous  course  of  dealing  between  the  parties,  and  of  what  the  duty  of  the  pris- 
oner was  as  to  handing  over  or  accounting  for  the  money  received,  the  conviction 
could  not  be  upheld. 

By  Bramwell  and  Amphlett,  J  J.  A.,  and  Field,  J.,  on  the  ground  that  the  branch 
of  the  section  in  question  applies  only  to  the  case  of  an  agent,  intrusted  with  securi- 
ties without  authority  to  obtain  money  upon  them,  who  wrongfully  appropriates  the 
securities,  or  wrongfully  obtains  money  upon  them  and  appropriates  the  money; 
follqwing  Reg,  v.  Cooper  (Law  Rep.,  2  C.  C,  123). 

Case  reserved  by  a  learned  commissioner  sitting  at  the 
Old  Bailey. 

At  the  session  of  the  Central  Criminal  Court,  held  on 
Monday,  the  21st  of  February,  1876,  the  prisoner  was  tried 
upon  an  indictment,  the  second  count  of  which  was  founded 
on  the  second  branch  of  the  75th  section  of  the  statute  24  & 
26  Vict.  c.  96,  and  was  as  follows : — 

*2d  count.  And  the  jurors,  &o.,  that  the  said  [158 
William  Ananias  Crage,  trading  under  the  style  and  firm 
of  Overall,  Sons  &  Co.,  heretofore,  to  wit,  on  the  27th 
day  of  November,  1875,  within  the  jurisdiction  of  the 
said  Central  Criminal  Court,  did  intrust  the  said  William 
Thomas  Augustus  Tatlock,  as  his  broker,  attorney,  and 
agent,  with  certain  valuable  securities,  to  wit,  two  policies 
01  insurance  for  £650  and  £500  respectively  for  a  special 
purpose,  that  is  to  saj,  that  he,  the  said  W.  T.  A.  Tatlock, 
should  receive  the  said  sums  of  £650  and  £500,  which  were 
then  due  and  payable  on  the  said  policies  of  insurances, 'and 
forthwith  pay  over  to  the  said  W.  A.  Crage  the  sum  of 
£1,138  10^.,  without  any  authority  to  him,  the  said  W.  T.  A. 
Tatlock,  to  sell,  negotiate,  transfer,  or  pledge  the  said  valua- 
ble securities.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  W.  T.  A.  Tatlock,  being  a 
broker,  attorney,  and  agent  as  aforesaid,  on  the  day  and 
year  aforesaid,  and  within  the  jurisdiction  aforesaid,  in  vio- 
lation of  good  faith  and  contrary  to  the  said  object  and  pur- 
pose for  which  the  said  valuable  securities  were  intrusted 
to  the  said  W.  T.  A.  Tatlock  as  aforesaid,  unlawfully  did 
convert  to  his  own  use  and  benefit  a  certain  part  of  the  pro- 
ceeds of  the  said  valuable  securities,  to  wit,  the  said  sum  of 
£1,138  10^.,  contrary  to  the  form  of  the  statute,  &c.,  and 
against  the  peace,  &c. 

The  facts  adduced  in  evidence  were  these : — 

The  prisoner  was  an  insurance  broker  in  the  city  of  Lon- 
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don,  trading  as  *' Tatlock  Brothers,"  and  in  November, 
1875,  was  employed  by  W.  A.  Crage  (trading  under  the 
style  of  S.  Overall,  Sons  &  Co.)  to  effect  for  him  (Crage) 
an  insurance  on  the  cargo  of  a  ship  called  the  Agatha,  to 
the  extent  of  £1,650.  The  prisoner  was  to  pay  the  neces- 
sary premium.  He  delivered  to  Crage  the  following  mem- 
orandum : — 

"Tatlock  Brothers,  London,  November  17,  1875. 

To  Messrs.  Overall,  Sons  &  Co. 
Dr.  to  Insurance  for  £1,660  on  Agatha  at  30/ 

per  cent. 24  15    0 

Duty 0    4    S 

24  19    3 
Less  10  per  cent,  discount  for  cash  on  £23 10  3       2    7    0 

£22  12    3  . 

Tatlock  Brothers." 

169]  *0n  the  27th  of  November,  prisoner  was  at  Crage' s 
counting-house,  and  Crage' s  clerk  said  to  him,  "By- the- bye, 
Mr.  Tatlock^  we  have  an  accouiit  due  to  you"  (alluding  to 
the  above).  Prisoner  replied,  ''  Oh,  never  mind  that,  I  shall 
have  to  give  you  a  check  presently."  The  loss  of  the  Aga- 
tha was  by  this  time  known.  The  clerk  in  consequence  of 
this  statement  by  the  prisoner  did  not  give  him  a  check  for 
the  amount  of  the  premium.  On  the  27th  of  November, 
1875,  Crage  having  heard  of  the  loss  of  the  Agatha,  ^ve  the 
prisoner  directions  to  obtain  the  money  on  the  policies,  and 
wrote  to  him  as  follows : — 

"London,  November  27,  1875. 

"102  Lower  Thames  Street. 
"  Gfentlemen, — Herewith  we  hand  you  the  necessary  docu- 
ments for  recovering  the  amount  insured  on  Agatha,  Ler- 
wick, and  list  of  same,  which  please  sign  and  return  to 
bearer.  We  are,  gentlemen,  yours  truly, 

"  S.  Overall,  Sons  &  Co. 
"Messrs.  Tatlock  Brothers." 

With  that  letter  Crage  sent  to  prisoner  and  prisoner  re- 
ceived three  policies  oi  insurance  for  the  sums  of  £650,  in 
the  Archangel  office,  £500  in  the  Imperial  office,  and  £500 
by  underwriters,  the  captain's  protest  and  bill  of  lading,  and 
a  letter  from  Lloyd's  agent. 

On  the  17th  of  December  the  prisoner  received  from  the 
Imperial  office  the  £500  on  their  policy  by  a  check  pay. 
able  to  his  order,  and  he  paid  that  cneck  into  his  own  bank, 
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the  Union,  to  his  own  credit,  and  it  was  cashed  and  cred- 
ited to  him. 

On  the  31st  of  December  the  prisoner  received  from  the 
Archangel  oflSce  the  £660  on  their  policy  by  a  check  payable 
to  his  order,  and  he  paid  that  check  into  his  own  banK  to  his 
own  credit,  and  it  was  cashed  and  credited  to  him. 

On  the  11th  of  January,  1876,  prisoner  wrote  and  sent  to 
Crage  the  following  memorandam : — 

"London,  January  10,  1876. 
*'Prom  Tatlock  Brothers. 
Cr. 
By  total  loss  per  Agatha         .        .  £1,660    0    0 
Less  commission  receiving       .  16  10    0 

1,633  10    0 
*Due  the  17th  of  Januarv,  1876.  [160' 

Subject  to  payment  by  underwriter. 

"  Tatlock  Brothers. 
"To  Messrs.  S.  Overall,  Sons  &  Co." 

Crage  called  on  prisoner  twice  for  the  money,  and  the  pris- 
oner said  it  was  not  due  until  the  17th  of  January.  Again, 
on  the  18th,  Crage  called  upon  him  and  asked  for  the 
money,  and  prisoner  said  he  could  not  let  him  have  it  at 
present,  but  should  be  able  to  let  him  have  it  on  Saturday, 
or  some  of  it. 

On  the  19th  prisoner  went  to  Crage  and  said  he  could  not 
get  the  money  till  Saturday,  and  would  let  Crage  know  on 
the  following  Thursday  how  much  he  (prisoner)  could  get 
by  Saturday.  On  the  20th  of  January  prisoner  wrote  and 
sent  to  Crage  the  following  memorandum : — 

**  London,  January  20,  1876.. 
"Prom  Tatlock  Brothers. 
"  Dear  Sir, —  Agatha. 

"  We  fear  that  we  shall  be  unable  to  exceed  £1,000  upon 
the  loss  per  the  above-named  vessel  on  Saturday  next. 

"Yours  truly,  Tatlock  Brothers. 
"To  Messrs.  S.  Overall,  Sons  &  Co." 

Upon  receipt  of  that  memorandum  Crage  called  upon  pris- 
oner for  the  money,  who  said,  "  It  would  be  impossible  for 
a  broker  to  carry  on  his  business  if  he  had  to  pay  immedi- 
ately." Crage  replied,  "Having  had  the  money,  as  I  pre- 
sume you  have,  you  should  pay  it  at  once.  You  have  no 
business  to  withhold  it.  Let  me  see  the  policies."  Prisoner 
thereupon  went  to  a  safe  and  rummaged  it,  and  then  said, 
"I  have  not  the  policies,  the  office  has  kept  them."     Crage 
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replied,  "The  office  would  not  have  kept  them  unless  they 
had  paid  for  them."  The  prisoner  said,  "  Two  of  the  offices 
have  settled  with  me  in  account,"  and  the  prisoner  then 
handed  to  Crage  one  of  the  three,  namely,  the  underwriters' 
policy  for  £500,  and  Crage  himself  obtained  the  money  on 
that  policy. 

The  prisoner  never  paid  Crage  any  money,  and  on  the 
27th  of  January,  1876,  he  filed  his  petition  for  liquidation 
with  a  statement  of  debts,  £2,500,  and  returned  Cfrage  as  a 
creditor  for  £1,112  5^.  lid.  The  trustee  under  the  prison- 
er's liquidation  received  the  balance  (about  £600)  standing 
161]  to  the  credit  of  the  *pri8oner  at  the  Union  6ank,  and 
five  creditors  only  have  proved  under  the  liquidation.    The 

Srisoner's   discharge '  under  the  liquidation  was  granted, 
[r.  Crage  did  not  prove,  and  repudiated  the  liquidation 
altogether. 

It  was  contended  by  Mr.  Straight^  on  behalf  of  the  pris-^ 
oner,  that  "the  facts  as  proved  diA  not  show  the*  prisoner  to 
have  committed  the  offence  mentioned  in  the  statute,  and  that 
the  commissioner  ought  so  to  tell  the  jury.  He,  however, 
laid  the  facts  before  the  jury,  and  asked  them  the  following 
questions : 

1.  Did  Crage  intrust  the  prisoner  with  the  two  policies  of. 
insurance  ? 

2.  Did  he  intrust  him  with  them  for  a  special  purpose? 

3.  Was  that  special  purpose  that  he  snould  receive  the 
moneys  and  forthwith  pay  over  the  moneys  when  received 
to  Crage  ? 

4.  Had  the  prisoner  any  authority  to  sell,  negotiate,  trans- 
fer, or  pledge  them  ? 

5.  Did  he,  in  violation  of  good  faith  and  contrary  to  the 
purpose  for  which  they  were  intrusted  to  him,  convert  any 
part  of  the  proceeds  to  his  own  use  ? 

The  jury  answered  questions  1,  2,  3  and  5  in  the  affirma- 
tive, and  Jfo.  4  in  the  negative,  and  under  the  commissioner's 
dir-ection  they  found  the  prisoner  guilty,  and  the  verdict 
was  so  recorded. 

The  question  reserved  for  the  consideration  of  the  court 
above  was,  whether  the  facts  as  proved  were  sufficient  to 
constitute  the  offence  mentioned  in  the  statute,  or  whether 
the  learned  commissioner  ought  to  have  directed  the  jury  to 
find  a  verdict  of  not  guilty. 

May  27.  The  case  was  argued  before  Kelly,  C.B.,  Quain, 
Archibald  and  Field,  JJ.,  and  Pollock,  B.,  by  Straight  for 
the  prisoner  and  TickeU  for  the  prosecution. 
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June  24.  The  case  was  reargued  before  Cockburn,  C.  J., 
Kelly,  C.B.,  Bramwell,  Pollock  and  Amphlett,  BB.,  Archi- 
bald and  Field,  JJ.,  by  Straight^  for  the  prisoner,  and 
Besley  {Tickell  with  him),  for  jfche  prosecution.  Heg  v. 
Cooper  {')  was  cited.  The  arguments  sufficiently  appear 
from  the  judgments. 

Cur.  adv,  vult 

*Nov.  18.  The  following  judgments  were  delivered :  [162 
Cockburn,  C.J.:  The  defendant  was  indicted  under  the 
75th  section  of  24  &  25  Vict.  c.  96.  The  facts  were  as  fol- 
lows: Having  negotiated,  as  broker,  certain  policies  of 
insurance  on  a  ship  belonging  to  the  prosecutor,  and  the 
ship  having  been  lost,  the  defendant  was  intrusted  with  the 
policies  for  the  purposes  of  collecting  the  amounts  due  upon 
them.  These  he  received  in  checks  to  his  own  order,  which 
he  indorsed  and  paid  into  his  own  bankers,  to  his  own 
credit ;  but  he  failed,  either  then  or  at  any  time  afterwards, 
to  pay  the  amount  to  the  prosecutor,  and  two  months  later 
tiled  a  petition  for  liquidation.  The  jury,  in  answer  to  ques- 
tions specificalJy  put  to  them  by  the  learned  commissioner 
before  whom  the  case  was  tried,  found  expressly  that  the 
prisoner  was  intrusted  with  the  policies  for  a  special  purpose, 
namely,  that  he  should  receive,  and  when  received  forthwith 
pay  over  the  moneys  to  the  prosectors.  They  further  found 
that  the  prisoner  had  no  authority  to  sell,  negotiate,  trans- 
fer, or  pledge  the  policies ;  and  that,  in  violation  of  good 
faith,  and  contrary  to  the  purpose  for  which  they  were  in- 
trusted to  him,  he  converted  the  proceeds  to  his  own  use. 
Upon  which  they  were  directed  by  the  learned  commissioner 
to  find  the  prisoner  guilty.  The  question  submitted  to  us 
is,  whether  tne  facts  as  proved  were  sufficient  to  constitute 
the  offence  mentioned  in  the  statute,  or  whether  the  jury 
should  have  been  directed  to  find  a  verdict  of  not  guilty. 

It  appears  to  me  plain  that  there  has  been  a  miscarriage 
in  this  case.  But  I  scarcely  know  in  what  position  we 
are  placed  as  to  the  decision  we  can  pronounce ;  whether 
our  opinion  is  asked  upon  the  facts  as  found  by  the  jury, 
or  on  the  facts  as  proved  by  the  evidence ;  it  being  to  my 
mind  perfectly  plain,  not  only  that  the  right  questions  have 
not  been  put  to  the  jury,  but  also  that  their  answers  to  the 
questions  as  put  are  directly  contrary  to  the  evidence.  The 
proper  remedy  would  be  for  a  new  trial ;  but  that  we  have 
no  authority  to  direct.  I  think,  however,  that  the  form  in 
which  the  question  is  put  leaves  it  open  to  say  whether  the 

(»)  Law  Rep.,  2  C.  C,  123. 
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learned  commissioner,  Instead  of  putting  any  qaestions  to 
the  jury,  sbonld  not,  nix>n  the  evidence,  have  directed 
them  to  acqait  the  prisoner ;  and  this,  I  think,  would  have 
been  the  proper  course,  the  evidence  being,  in  my  opinion, 
insufficient  to  warrant  a  conviction. 

163]  *Tbe  case  turns  on  the  construction  of  the  second 
branch  of  the  section  referred  to,  which  enacts  that  '^  who- 
soever having  been  intrusted,  either  solely  of  jointly  with 
any  other  person,  as  a  banker,  merchant,  broker,  attorney, 
or  other  agent,  with  any  chattel,  or  valuable  security,  or 
any  power  of  attorney,  for  the  sale  or  transfer  of  any 
share  or  interest  in  any  public  stock  or  fund,  whether  of  the 
United  Kingdom,  or  of  any  foreign  state,  or  in  any  stock  or 
fund  of  any  body  corporate,  company,  or  society  for  safe 
custody,  or  for  any  special  purpose,  without  any  authority 
to  sell,  negotiate,  transfer,  or  pledge,  shall,  in  violation  of 
good  faith,  and  contrary  to  the  object  or  purpose  for  which 
such  chattel,  security,  or  power  of  attorney  snail  have  been 
intrusted  to  him,  sell,  negotiate,  transfer,  pledge,  or  in  any 
manner  convert  to  his  own  use  or  benefit,  or  to  the  use  or 
benefit  of  any  person  other  than  the  person  by  whom  he 
shall  have  been  so  intrusted,  such  chattel  or  security,  or  the 
proceeds  of  the  same  or  any  part  thereof,  or  the  share  or 
interest  in  the  stock  or  fund  to  which  such  power  of  attorney 
shall  relate,  or  any  part  thereof,  shall  be  guilty  of  a  misde- 
meanor." 

I  entertain  very  serious  doubt  whether  a  policy  of  insur- 
ance comes  within  this  section.  The  term  ''chattel"  is 
intended,  I  think,  to  apply  to  objects  which  can  be  sold, 
bartered,  or  pledged ;  and  a  policy  of  insurance  cannot  be 
said  to  be  a  ''valuable  security,"  any  more  than  a  contract 
of  sale  or  any  other  contract.  It  is  simply  a  contract 
whereby,  in  consideration  of  a  premium,  one  party  insures 
another  against  a  given  loss.  Unless  the  loss  occurs  nothing 
is  payable.  A  valuable  security  is  one  on  which  money  is 
payable  irrespective  of  any  contingency.  Moreover,  a  policv 
of  insurance  upon  which  money  is  received  is  neither  "  sold," 
"negotiated,"  "transferred,"  nor  "pledged,"  in  any  sense 
of  the  word.  The  money  due  on  it  is  paid,  and  the  contract 
comes  to  an  end,  just  as  when  money  is  paid  on  a  contract 
of  sale. 

I  likewise  entertain  very  serious  doubts  whether  this  en- 
actment extends  to  a  case  in  which  a  person  intrusted  with 
any  of  the  instruments  enumerated  in  the  section,  for  the 

Surpose  of  disposing  of  it,  or  receiving  money  on  it,  having 
one  so,  embezzles  the  proceeds.     The  enactment,  if  the 
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words  are  carefully  followed,  appears  to  me  to  apply  solely 
to  the  dealing  with  securities  without  authority,  and  con- 
trary to  the  purpose  for  which  they  were  intrusted,  and 
*in  so  doing  converting  the  inqtrument,  or  the  pro-  [164 
ceeds  of  it,  to  the  use  of  the  party  so  violating  his  trust.  But 
here,  the  party  uses  the  instrument  for  the  very  purpose  for 
which  it  was  intrusted  to  him,  namely,  that  of  receiving  the 
mon^y  due  on  it.  Let  us  assume,  for  the  purpose  oi  the 
argument,  that  he  afterwards  embezzles  the  money.  He 
still  cannot  be  said  to  have  dealt  with  the  policy  "without 
authority,"  which,  by  the  express  terms  of  the  statute,  is  an 
essential  element  of  the  offence. 

It  may,  however,  be  said  that,  if  an  instrument  is  intrusted 
to  a  person  for  the  purpose  of  his  receiving  money  upon  it 
and  handing  over  tne  money  so  received  to  the  principal, 
he  receives  it  for  a  "  special  purpose ;"  and>  that  if  the  agent 
receives  such  money  with  the  intention  of  applying  it  to  his 
own  use,  instead  of  handing  it  over  to  the  person  employ- 
ing him — the  authority  being  vitiated  by  the  intended  fraud 
—he  is  acting  without  authority,  as  well  as  in  violation  of 
good  faith. 

Assuming  this  to  be  so,  and  that  a  party  receiving  money 
on  an  instrument  intrusted  to  him  for  the  special  purpose  of 
his  receiving  the  money  due  upon  it,  and  forthwith  handing 
such  money  over  in  specie,  and  who,  at  the  time  he  receives 
the  money  intwids,  in  violation  of  good  faith,  to  apply  it  to 
his  own  use,  commits  the  offence  created  by  the  statute.  I 
doubt  exceedingly  whether  that  would  be  so,  where,  the 
money  having  been  received  with  an  honest  intention,  the 
fraudulent  design  of  misappropriating  it  afterwards  arose. 
If  this  doubt  be  well  founded,  it  would  be  a  question  for  the 
jury,  whether  the  defendant,  at  the  time  he  received  the 
money,  intended  to  appropriate  it  to  his  own  purposes — a 
question  which  was  not  submitted  to  the  jury  in  the  pres- 
ent case.  • 

At  all  events,  it  is  to  my  mind  perfectly  clear  that  unless 
there  was,  at  the  time  the  money  was  received,  the  fraud- 
ulent intention  of  keeping  the  money,  in  which  case  the 
statute  may  possibly  apply,  it  cannot  apply  to  a  case  in 
which,  by  the  understanding  of  the  parties,  the  person  receiv- 
ing the  money  is  not  to  hand  it  over  at  once  to  the  princi- 
pal, but  is  to  carry  it  to  an  account  between  them,  and  to 
pay  it  only  in  settlement  of  such  account.  That  such  was 
the  understanding  between  the  prosecutors  and  the  defen- 
dants— whether  as  arising  from  the  general  custom  of  trade, 
*as  between  the  insurance  brokers  and  their  princi-  [165 
20  Eng.  Rep.  32 
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pals,  or  from  the  course  of  dealing  between  these  immediate 
parties, — appears  to  me  to  result  from  the  evidence.  No 
evidence  having  been  given  as  to  any  .general  custom,  I  do 
not  think  we  are  at  li&rty  to  take  notice  of  the  statement 
of  such  a  custom  occurring  in  any  work  on  insurance  law, 
but  sufficient  evidence  of  the  understanding  between  the 
parties  is  to  be  found  in  the  fact  that  when  the  defendant 
18  applied  to  for  the  money  received  on  the  i)olicieS,  he 
answers,  while  acknowledging  the  receipt,  that  it  will  not  be 
due  to  the  prosecutor  for  a  month,  and  this  is  acquiesced  in, 
affording,  as  it  seems  to  me,  at  all  events  prima  facie — and 
no  evidence  was  offered  on  the  part  of  the  prosecution  to 
rebut  the  presumption — good  .ground  to  infer  that  the  de- 
fendant, either  by  the  custom  of  business,  or  the  course  of 
dealing  between  himself  and  his  principals,  was  entitled, 
instead  of  paying  over  the  money  at  once,  to  hold  it  and 
treat  it  as  his  own  for  a  time,  settling  for  it  only  in  account 
when  the  time  for  settlement  came.  If  such  were  not  the 
terms  on  which  the  defendant  was  emplojred,  it  was  for  the 
prosecution  to  rebut  the  inference  whicn  arises  from  the  facts 
1  have  referred  to. 

Assuming  such  a  case  to  be  within  the  statute,  it  would 
be  a  question  for  the  jury  whether  the  defendant,  at  the 
time  tlie  money  was  received,  intended  to  embezzle  it. 
Possibly  proof  that  a  party  receiving  money  under  such 
circumstances  was,  and  knew  himself  to  be,"  hopelessly  in- 
solvent, and,  being  aware  that  his  account  at  his  bankers 
was  heavily  overdrawn,  paid  the  money  in  to  the  credit  of 
his  account,  knowing  that  the  effect  of  his  so  doing  would 
be  that  it  would  be  totally  lost  to  the  party  entitled  to  it, 
might  be  sufficient  evidence  of  an  intention  to  convert  the 
proceeds  to  his  own  use,  although  under  other  circum- 
stances the  pavment  of  the  money  into  his  bankers  might 
have  been  perfectly  legitimate,  fiut  the  only  evidence  of 
insolvency  in  the  present  case  was  that,  two  months  after 
the  receipt  of  the  money,  the  defendant  filed  a  petition  for 
liquidation.  At  the  time  he  received  it  he  ma^  have  been 
solvent.  It  was  for  the  prosecution  to  give  evidence  as  to 
the  state  of  his  circumstances,  if  it  could  be  shown  that  he 
was  insolvent  when  the  money  was  received,  so  as  to  raise 
the  inference  that,  in  paying  it  into  his  bankers,  he  intended 
166]  to  *defraud  the  prosecutor  of  the  amount.  No  such 
evidence  having  been  given,  I  think  that,  even  supposing 
the  case  to  be  within  the  statute,  as  to  which  I  entertain 
great  doubt,  the  learned  commissioner  should  have  held  that 
there  was  no  case  to  go  to  the  jury,  and  should  have  dii'ected 


Vol,  II.]  QUEEN'S  BENCH  DIVISION.  251 

The  Queen  y.  Tatlock.  1876 

an  acquittal.  I  am  therefore  of  opinion  that  the  conviction 
was  wrong,  and  should  be  quashed. 

Kelly,  C.B.:  I  think  it  is  so  far  doubtful  whether  a 
marine  policy  of  insurance,  upon  which  a  loss  has  occurred 
and  a  sum  oi  money  has  become  payable,  is  a  chattel  or  a 
valuable  security  within  the  meaning  of  the  75th  section  of 
the  act,  that  I  do  not  feel  justified  in  dissenting  from  the 
judgment  of  acquittal  upon  which  the  other  members  of  the 
court  have  agreed.  In  addition,  however,  to  the  judgment 
of  Baron  Pollock,  in  which  I  entirely  concur,  I  would  ob- 
serve that  I  cannot  accede  to  the  doctrine  that  because  a 
man,  whose  duty  it  is  to  pay  over  a  sum  of  money  to  another, 
pays  it  into  his  bankers,  and  afterwards  draws  it  out  by 
check, 'and  then  goes  into  liquidation  or  becomes  bankrux)t, 
he  may  not  have  been  guilty  of  a  crimiijal  offence  within 
this  statute,  or  of  what,  under  other  Circumstances,  would 
have  amounted  to  embezzlement.  It  appears  to  me  that  if 
the  prisoner,  after  he  had  received  the  money  and  ought  to 
have  paid  it  to  the  prosecutor,  and  after  paying  it  into  his 
bankers,  drew  it  out  again,  knowing  that  he  was  insolvent, 
and  applied  it  to  his  own  uses,  knowing  that  he  could  never 
make  it  good,  he  was  guilty  of  fraudulently  converting  the 
proceeds  of  the  policy  to  his  own  use  within  the  meaning  of 
the  statute,  and  that  if  the  policy  had  clearly  been  a  chattel 
within  the  statute,  the  conviction  would  have  been  right ; 
but,  for  the  reasons  already  stated,  I  agree  that  it  should  be 
quashed. 

Amphlett,  B.:  I  am  of  opinion  that  the  conviction  must 
be  quashed. 

The  indictment  is  framed  upon  the  second  branch  of  the 
76th  section  of  24  &  25  Vict.  c.  96,  and  the  case  alleged 
against  the  defendant  is,  that,  being  intrusted  as  a  broker 
with  certain  ship  policies,  for  the  special  purpose  of  receiv- 
ing the  moneys  due  thereon  and  paying  over  tne  same  forth- 
with to  the  prosecutor,  he  fraudulently  converted  the  same 
to  his  own  use. 

*Now,  looking  at  both  branches  of  the  section,  which  [167 
we  ought  to  do,  for  the  purpose  of  arriving  at  the  true 
meaning  of  either,  it  appears  to  me  that  the  second  branch 
only  deals  with  the  case  of  chattels  and  securities,  sold  or 
converted  into  money  without  authority,  and  does  not  em- 
brace in  its  provisions  policies  like  these,  which  were  in- 
trusted to  the  defendant  for  collection. 

For  we  must  observe  that  the  section  onlv  relates  to  cer- 
tain classes  of  agents  whom  the  Legislature  has  not  thought 
fit  to  make  amenable  to  the  ordinary  law  of  embezzlement, 
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and  it  is  only,  therefore,  .under  defined  conditions  and  safe- 
guards that  such  agents  can  be  proceeded  against  crim- 
inally for  misappropriating  moneys  or  securities  intrusted 
to  them. 

The  general  scheme  appears  to  be  this. 

If  moneys,  or  securities  which  they  are  authorized  to  con- 
vert into  money,  are  intrusted  to  agents  of  this  character, 
they  are  only  answerable  criminallj  for  a  fraudulent  mis- 
appropriation, if  a  direction  in  writing  as  to  the  disposal  of 
such  moneys  was  ^iven.  That  is  provided  for  by  the  first 
branch  of  the  section  which  embraces  the  case  we  are  con- 
sidering, for  I  cannot  doubt,  having  regard  to  the  inter- 
pretation clause,  that  the  policies  were  securities  for  the 
payment  of  money  within  the  meaning  of  the  section." 

There  remained  the  case  (which  was  supposed  to  require 
the  protection  of  the  criminal  law)  of  chattels  or  securities 
intrusted  to  such  agents  for  safe  custody,  or  for  some  special 
purpose,  without  authority  to  sell  or  convert  into  money, 
and  that  is  provided  for  by  the  second  branch  of  the  section, 
which  makes  such  agents  criminally  liable  for  a  fraudulent 
misappropriation  of  such  last-mentioned  chattels  or  securi- 
ties, or  of  the  proceeds  of  the  same.  It  has  been  argued 
that  these  last  words  can  have  no  meaning  unless  they  are 
held  to  refer  to  securities  other  than  those  which  they  had 
no  authority  to  convert  into  money. 

I  think  this  is  a  mistake.  These  words  are  not  to  be 
found  in  the  first  act  (52  Geo.  3,  c.  63)  on  this  subject,  but 
were  inserted  in  the  subsequent  acts  for  the  obvious  purpose, 
as  it  appears  to  me,  of  meeting  the  case,  which  may  well 
happen,  of  such  agent  selling,  or  at  all  events  alleging  that 
he  had  sold,  honestly,  though  without  authority  and  after- 
wards yielding  to  temptation,  and  fraudulently  converting 
168]  the  proceeds  to  nis  own  use.  Without  these  *words 
the  agent  m  such  a  case  would  escape,  or  it  might,  at  all 
events,  be  more  difficult  to  convict  him. 

The  irmtional  consequences  that  might  occur  if  securities 
dealt  with  by  the  first  were  also  held  to  be  comprised  in  the 
second  branch  of  the  section,  are  numerous,  and,  as  it  ap- 
pears to  me,  afford  a  strong  argument  that  it  was  not  so 
intended  by  the  Legislature.  For  instance,  if  you  gave  such 
an  agent  money  for  a  particular  purpose,  but  not  expressed 
in  writing,  he  would  not  be  criminally  responsible,  but  if 
you  had  given  him  a  check,  and  told  him  verballv  to  get  it 
cashed  and  apply  the  proceeds  in  the  same  way,  he  would. 
What  is  the  sense  or  meaning  of  such  a  distinction?  Is  he 
not,  as  soon  as  he  cashes  the  check,  intrusted  with  the 
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amount  exactly  in  the  same  wa^  as  if  it  had  been  handed 
over  to  him  directly  by  his  principal  ? 

Again,  it  is  admitted  on  all  hands  that  if  a  debenture  or 
other  security  be  intrusted  to  a  broker  with  authority  to 
sell,  negotiate,  transfer,  or  pledge,  the  case  would  not  be 
within  the  second  branch  of  the  section ;  and  that,  in  the 
absence  of  a  written  direction  as  to  the  disposal  of  the  pro- 
ceeds, he  would  be  civilly  only,  and  not  criminally,  re- 
sponsible ;  but,  according  to  the  argument,  if  the  security 
were  intrusted  to  him  for  the  purpose  of  collecting  the 
money  due  upon  it,  he  would  be  criminally  responsible  for 
the  misapplication  of  the  proceeds.  I  confess  1  cannot  see 
any  reason  why  he  should  be  criminally  responsible  in  one 
case  but  not  in  the  other. 

It  is  certainly  difficult  to  bring  a  broker  so  authorized  to 
collect  moneys  due  on  a  security  within  the  description  of* 
an  agent  authorized  to  sell,  negotiate,  transfer  or  pledge, 
although  I  think  there  is  little  doubt  but  that  the  framers 
of  the  section,  by  the  use  of  the  latter  words,  imagined  that 
they  had  exhausted  every  means  of  converting  securities 
into  money.  I  do  not,  however,  think  it  necessary  to  deal 
with  that  difficulty,  since  my  judgment  is  based  not  upon 
subtleties  of  language,  but  upon  the  broad  ground  that, 
according  to  the  true  construction  of  the  section,  cases 
which,  if  there  had  been  a  written  direction,  would  have 
fallen  within  the  first  branch,  do  not,  in  the  absence  of  such 
written  direction,  fall  within  the  second  branch  of  the  sec- 
tion. In  fact,  I  think  that  the  cardinal  principle  of  the 
section  is  that  such  an  agent  is  only  (in  *the  absence  [169 
of  a  written  direction)  to  be  criminally  responsible  for 
moneys  which  may  come  into  his  hands  by  some  unauthor- 
ized act  of  his  own. 

This  construction  of  the  section  was  adopted  and  formed 
the  ground  of  an  unanimous  decision  of  tne  Court  of  Ap- 
peal, consisting  of  five  judges,  in  Reg.  v.  Cooper  ('),  and  I 
think  we  are  bound  by  that  authority,  even  if  it  be  the  fact, 
as  is  alleged,  that  there  was  another  ground,  unnoticed  by 
the  counsel  who  argued  or  the  judges  who  decided  that 
case,  which  might  have  supported  the  decision. 

Upon  the  other  point  argued  before  us,  as  to  the  suffi- 
ciency of  the  evidence,  in  point  of  fact,  to  support  the 
conviction,  I  will  only  say  that  I  find  it  very  difficult  to 
understand  what,  if  anything,  the  learned  judge  has  referred 
to  us  beyond  the  legal  question  on  which  I  have  already 
expressed  my  opinion,    ft  he  meant  to  ask  us  whether  the 

(»)  Law  Rep.,  2  C.  C,  123. 
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facts  stated  in  the  case  justified  the  findings  of  the  jury,  I 
should  say  they  did  not,  for  I  can  find  in  the  facts,  as  stated, 
no  evidence  at  all  of  the  special  purpose  stated  in  the  indict- 
ment, and  consequently  none  of  the  alleged  conversion. 

Bramwell,  B.  :  I  am  of  opinion  for  the  reasons  given  in 
Sir  R.  Amphlett's  judgment,  that  these  policies  were  not 
valuable  securities  intrusted  to  the  prisoner  for  a  special 
purpose  within  the  meaning  of  the  second  part  of  s.  75,  but 
were  securities  for  money  within  the  first  part  of  the  section, 
and  were  intrusted  to  the  prisoner  for  such  purpose  as  to 
make  the  case  within  the  first  part  had  there  been  a  direc- 
tion in  writing.  As  there  was  none  the  conviction  cannot 
be  sustained. 

Pollock,  B.:  In  so  far  as  the  decision  of  this  case  de- 
pends upon  the  proper  construction  to  be  put  upon  the 
•section  of  the  statute  under  which  the  prisoner  was  indicted, 
the  24  &  25  Vict.  c.  96,  s.  75,  I  entertained  during  the  argu- 
ment, and  still  entertain,  considerable  doubt.  I  have  had, 
however,  the  advantage  of  seeing  the  judgments  which  have 
been  prepared  by  my  learned  Brethren,  and  thinking,  as  I 
do,  that  the  conviction  was  unsatisfactory,  for  reasons  to 
which  I  will  presently  refer,  I  am  not  prepared  to  differ 
17Q]  *with  the  view  which  has  been  taken  by  the  majority 
of  the  court  upon  the  construction  of  a  statute  which  is 
undoubtedly  capable  of  more  than  one  interpretation.  If  it 
could  be  assumed  that  the  construction  of  the  statute  which 
w^as  insisted  upon  by  the  prosecution  was  correct,  it  appears 
to  me  that,  having  reference  to  the  duty  of  the  prisoner 
to  pay  over  to  the  prosecutor  the  sums  of  money  which 
he  nad  received  in  payment  of  the  policies,  and  also  to  the 
false  statement  made  by  the  prisoner  to  the  prosecutor  after 
he  had  received  these  sums,  there  may  have  been  evidence 
which  might  and  ought  to  have  been  submitted  to  the  jury 
with  a  view  to  their  finding  whether  or  no  the  prisoner,  who 
undoubtedly  had  received  the  money,  ''converted  it  to  his 
own  use  or  benefit"  within  the  meaning  of  the  statute. 
But  the  prisoner  was  not  a  mere  clerk  of  the  prosecutor ; 
he  was  an  insurance  broker  carrying  on  an  independent  busi- 
ness, and  it  must  be  assumed  that  he  had  many  other  prin- 
cipals for  whom  he  acted  beSides  the  prosecutor,  and  it  does 
not  appear  what  had  been  the  previous  course  of  dealing 
between  the  prosecutor  and  the  prisoner  as  to  the  payment 
or  accounting  by  the  latter  for  money  received  by  him  on 
the  settlement  of  losses.  These  are  matters  having  an  essen- 
tial bearing  upon  the  guilt  or  innocence  of  the  prisoner,  and 
yet  they  do  not  appear  to  have  been  explained  by  the  evi- 
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dence  or  brought  to  the  attention  of  the  jury,  who,  by  their 
answer  to  the  third  question,  appear  to  have  assumed  that 
the  duty  of  the  prisoner  was  to  pay  over  the  money  forth- 
with, without  having  their  attention  called  to,  or  having 
entered  on  the  consideration  of,  the  facts  from  which  such  a 
duty  could  be  properly  inferred.  Under  these  circumstances, 
when  I  have  to  answer  the  question  which  has  been  sub- 
mitted to  us  by  the  learned  commissioner,  I  cannot  say  that 
I  consider  that  the  facts,  as  proved,  were  sufficient  to  con- 
stitute the  offence  mentiqned  in  the  statute,  and  therefore, 
in  my  judgment,  the  conviction  should  be  q[uashed. 

Conviction  quashed. 

Solicitors  for  prosecution ;  Beard  &  Son.. 

Solicitor  for  prisoner :  IT.  Montagu. 

See  12  Eng.  Rep.,  648  note  ;  14  Eng.  How.  Prac.,  131  ;  Barrett  v.  Oracle,  34 

Rep.,  645  note;    Regina  «.  Ozenham,  Barb.,  20;  Holbrook  «;.  Horner,  6  How. 

16  Eng.  Rep.,  873  ;   State  v.  New,  22  Pr.,  86 ;  Turner  «.  Thompson,  2  Abb. 

Minn..  76;  2  Bish.  Cr.  Law  (6th  ed.),  Prac.,  444;    Gibbs    i».   Hickbom,   12 

§§  331-351.  Hun,  480  ;  Kelly  v.  Scripture,  9  Hun, 

''Defendant  D.,  bv  the  representation  283;  Obregon  v,  Mier,  62  How.,  356. 

that  defendants,  who  were  sugar  bro-  See  Morange  v.  Waldron,  6  Hun, 

kers,  had  made  sales  of  sugars  upon  529 ;  Wood  v.  Henry,  40  N.  Y.,  124 ; 

terms  proposed  by  plaintiff,  induced  it  Liddell  v.  Paton,  7  Hun,  195,  dismissed, 

to  ship  the  sugars  to  the  purchasers  67  N.  Y.,  393;  Owsley  d.  Cobla,  15 

and  to  send  to  defendants  the  invoices  Bankr.  Reg. ,  489  ;  F.  <fc  N.   Bank  v. 

of  bills  of  lading,  they  undertaking  to  Sprague,  62  N.  Y.,  605  ;  German  Bank 

collect  and  pay  over  the  proceeds  of  t.  Edwards,  53  N.  Y.,  541  ;  Obregon 

sales.     Defendants,  in  fact,  had  meide  v.  Mier,  54  How. ,  390. 

sales  upon  different  terms.    They  made  Where  a  broker  or  agent  receives 

out  new  invoices  in  defendants'  firm  money  or  check  for  property  belonging 

name,  received  the  proceeds  and  re-  to  another,  the  owner  may  follow  the 

fused  to  pay  them  over.     Held,  that  money  or  the  check,  or  its  proceeds : 

the  transaction  was,  in  effect,  the  same  Matter  of  Cooke,  19  N.  Y.,  714,  719 

as  if  plaintiff  had  intrusted  defendants  note ;  Ck>nveTseville,  etc.,  v.  Chambers- 

with  possession  of  the  sugars,  with  burg,  etc.,  7  N.  Y.  Weekly  Dig. ,  207. 

authority  to  sell  and  collect  the  price,  If  money  is  placed  in  the  hands  of  a 

and  they,  therefore,  occupied  the  posi-  person  to  be  loaned  for  the  owner  for 

tion  of  factors,  not  of  brokers ;  and  a  specified  time,  upon  a  certain  speci- 

that  in  a  civit  aetuyn  to  recover  the  pro-  fied  character  of  security,  and  at  a  stip- 

ceeds  of  the  sale,  an  order  of  arrest  ulated  rate  of  interest,  and  the  person 

was  proper,  either  under  the  provisions  so  intrusted  with  the  money  fraadu- 

of  the  Code  (§  179,  sub.  2)  authorizing  lently  converts  the  same  to  his  own 

an  arrest  in  an  action  for  moneys  re-  use,  he  is  guilty  of  embezzlement  un- 

ceived  in  a  fiduciary  capacity,  or  that  der  the  Illinois  Criminal  Code, 

authorizing  it  when  the  debt  sub.  4)  But  where  one  places  his  money  in 

was  fraudulently  contracted  :    Stand-  the  hands  of  another,  relying  upon  his 

ard,  etc.,  «.  Dayton,  70  N.  Y.,  486;  honesty  or  responsibility  for  its  return, 

Slott  r.  King,  8  How.  Pr.,  298;  Du-  with  the  stipulated    interest,   then  a 

guid    «?.    Edwards,    50    Barb.,    288;  failure  of  the  party  to   properly  ac- 

Church,   etc.,   t>.   Crawford,    14  Abb.,  count  for  the  money  so  received  will 

N.S.,  200  ;    Johnson  v.  Whitman.   10  not  subject  him  to  a  criminal  prosecu- 

Abb.,  N.S.,  111;    Roberts  t>.  Prosser,  tion  for  embezzlement :  Kribs  «.  State, 

63  N.   Y.,  260;   Scudder  u.  Shiels,  17  82  Ills.,  425, 1  Chicago  L.  J.,  24. 

How.    Pr. ,  420 ;  Ostell  «.  Brough,.  24  Where  a  party  chaiged  with  embez- 

How.,  274;    Frost    t>.   McCarger,   14  zlement  was,  at  the  time  of  committing 
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the  offence,  in  the  actual  employment  243-8,  and  cases  cited  ;  2  Bish.  Cr.  Law, 

of  the  person  or   corporation  whose  (6th  ed.)»  P§  340,  845. 

property  was  embezzled,  it  matters  not  As  to  form  of  indictment  where  ser- 

whether  he  was  directly  hired  by  that  end  sums,  from  day  to  day  are  embez- 

person  or  corporation,  or  not.     If  he  zled,  see  c3om.  v.  Hill,  5  Luzerne  Legal 

was  employed  for  such  person  or  cor-  Register,  242  ;  Reg.  u.  Purchase,  1  Car. 

poration,  and,  by  virtue  of  such,  em-  &  Marshman.  617 ;  Rex  v.  Williams, 

ployment,  received  the  money  and  em-  6  C.  &  P.,  626 ;  Reg.  v.  Nocke,  2  Car. 

bezzled  it,  he  may  be  convicted  :  Com.  &  Eirw.,  620 )  Rex  v.  Petrie,  1  Leach, 

f>.  Hill,  5  Luzerne  Legal  Register,  241,  294 ;  Reg.  v.  Williams,  9  Cox's  Cr.  Cas., 

838  ;  Scarver  «.  State,  53  Miss.,  407. 


[2  Queen's  Bench  Division,  171.] 
Jan.  11,  1877. 

[in  the  court  of  appeal.] 
*Baker  v.  Oakes. 


171] 

JPraHee — Cosif — Juritdietion  of  Judge  who  tried  Action — Judge  at  Chamber* — Ord€r 
LV;   Order  Lvn,  Bale  ^--Judicaiure  Act,  1878  (86  db  87  Viet,  e,  66),  «.  89. 

By  Order  tT,  where  an  action  ie  tried  by  a  jary,  the  costs  shall  follow  the  event, 
unless  upon  application  made  at  the  trial  for  good  cause  shown  the  judge  before 
whom  such  action  is  tried  or  the  court  shall  otherwise  order.  By  Order  Lvu,  Rule 
6,  a  court  or  a  judge  shall  have  power  to  enlarge  the  time  appointed  by  these  rules 
for  doing  any  act.  By  s.  89  of  the  Judicature  Act,  1878,  any  judge  of  the  High  Court 
may  exercise  any  jurisdiction  of  the  court  exercised  before  the  act  by  a  judf  e  at 
chambers.  A  jury  returned  a  verdict  for  a  small  amount  beyond  a  sum  paid  into 
court ;  no  anpucation  as  to  costs  was  made  at  the  trial ;  but  some  time  afterwards 
the  judge  who  tried  the  action,  sitting  at  chambers,  made  an  order  depriving  the 
plaintiff  of  costs  from  the  time  of  the  pavment  into  court.  On  appeal,  the  Divisional 
Court  set  aside  the  order  for  want  of  mrisdiction.     On  appeal  to  the  Court  of  Appeal : 

Held,  that  the  judge  had  no  jurisdiction:  Either,  1.  As  the  judge  who  triea  the 
action,  because  no  application  had  been  made  at  the  trial  as  required  by  Order  ly  ; 
and  Order  LTII,  Rule  6,  did  not  apply  to  the  case.  Or,  2.  As  the  judge  at  chambers, 
because  Order  ly  expressly  confined  the  power  to  the  court,  and  s.  89  did  not  apply, 
as  no  such  power  existed  before  the  act 

This  action  was  brought  for  £127  15^.,  consisting  of  three 
items  of  claim,  £61 15^.  and  interest,  £6,  and  £60.  As  to 
the  first  item,  the  defendant  paid  £62  10^.  into  court,  which 
plaintiff  took  out  in  satisiaction,  never  indebted  being 
pleaded  to  the  rest.  At  the  trial  before  Huddleston,  B.,  on 
the  1st  of  August,  1876,  the  defendant  succeeded  as  to  the 
item  of  £60,  but  upon  the  item  of  claim  of  £6,  the  plaintiff 
obtained  a  verdict  lor  £4  6^.,  made  up  of  two  items  of  £2  7^. 
and  £1 19^.     At  the  trial  nothing  was  said  as  to  costs. 

A  stay  of  execution  was  obtained,  and  application  was 
made  to  the  court  on  the  6th  of  November  for  a  new  trial 
on  an  affidavit  setting  out  the  following  facts :  A  few  days 
after  the  trial  a  witness  for  the  plaintiff,  who  had  sworn  at 
the  trial  that  the  £2  75.  was  still  owing,  discovered,  on  ex- 
amining the  accounts,  that  it  had  been  paid,  and  wrote  to 
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the  defendant  to  that  effect.  The  form  of  particulars  had 
misled  the  defendant  as  to  the  other  item  of  £1  19^.,  or 
*he  would  have  been  prepared  at  the  trial  to  prove  [172 
the  payment  of  that  also,  or  have  paid  the  amount  into 
court. 

The  court  refused  the  application  on  the  ground  of  the 
-small  amount,  but  suggested  that  an  application  might  be 
made  as  to  costs. 

An  application,  on  the  same  affidavit,  was  accordingly 
made  to  a  judge  at  chambers,  which  was  referred  to  Hud- 
dleston,  B. ;  and  he  made  an  order  on  the  16th  of  November 
that  "plaintiff's  costs  subsequent  to  the  payment  into  court 
by  the  defendant  be  borne  by  the  plaintin,"  subject  to  ap- 
peal to  a  Divisional  Court  of  the  Queen's  Bench  Division, 
as  to  the  question  of  jurisdiction. 

Nov.  29.  Kelly,  C.B.,  and  Cleasby,  B.,  sitting  as  the 
Queen's  Bench  Division,  rescinded  the  order,  on  the  ground 
that  Huddleston,  B.,  had  no  jurisdiction  either  as  the  judge 
who  tried  the  action  or  as  a  judge  at  chambers. 

The  defendant  appealed. 

FyXLartoriy  for  the  defendant :  Costs  in  all  cases  are  now 
regulated  by  Order  lv.  "  Subject  to  the  provisions  of  the 
act,  the  costs  of,  and  incident  to,  ^all  proceedings  in  the 
High  Court  shall  be  in  the  discretion  of  the  court.  .  .  .  Pro- 
vided that  when  any  action  or  issuers  tried  by  a  jury,  the 
costs  shall  follow  the  event,  unless  upon  application  made 
at  the  trial  for  good  cause  shown  the  judge  before  whom 
such  action  or  issue  is  tried  or  the  court  shall  otherwise 
order."  First,  Huddleston,  B.,  had  jurisdiction  to  make 
the  order  as  the  judge  who  tried  the  action ;  no  application 
was  made  at  the  trial,  and  no  application  could  have  been 
made,  for  the  materials  for  the  application  were  not  then  in 
the  possession  of  the  defendant :  but  Order  lvii.  Rule  6, 
enables  the  court  or  a  judge  to  enlarge  the  time  appointed 
by  the  rules  for  doing  an  act  or  taking  any  proceeding,  and 
here  it  must  be  taken  that  by  making  the  order  the  judge 
at  the  same  time  enlarged  the  time. 

[Cockburn,  C.J.:  *'To  enlarge  the  time."  No  time  is 
fixed  by  Order  lv,  within  which  the  application  as  to  costs 
is  to  be  made  ;  it  is  to  be  made  *'at  the  trial."  Order  lvii. 
Rule  6,  does  not  apply  to  such  a  case.] 

Secondly,  Huddleston,  B.,  had  jurisdiction  as  a  judge  at 
chambers ;  "or  the  court,"  in  Order  lv,  includes  a  judge  at 
chambers. 

*[Brett,  J. a.:    On  the  contrary,  the  omission  of    [173 

20  Eng.  Rep.  33 
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"or  a  judge"  was  designedly  intended  to  confine  the  juris- 
diction to  the  court,  who  alone  should  have  power,  if  the 
judge  at  the  trial  made  no  order,  to  deprive  a  successful 
party  of  what  was  otherwise  his  absolute  right  to  costs.] 

Sect.  39  of  the  Judicature  Act,  1873,  at  all  events,  gives 
the  power  to  a.  jud^e  at  chambers,  as  by  that  section  a  judge 
of  tlie  High  Court  is  to  exercise  all  the  powers  hitherto  ex-* 
ercised  by  a  judge  at  chambers.  Lastly,  if  the  court  should 
be  of  opinion  that  the  judge  had  no  jurisdiction,  they  will 
themselves  make  the  order  which  the  justice  of  the  case 
requires.  Or  they  can  give  him  relief  under  Order  xlii, 
Rule  22. 

Oeary^  for  the  plaintiflf,  was  not  called  upon. 

CooKBURN,  G.J.:  I  am  of  opinion  that  this  appeal  must 
be  dismissed.  The  Judicature  Acts,  and  the  orders  mado 
under  them,  deal,  amongst  other  things,  with  the  subject  of 
costs  incidental  to  proceedings  in  an  action  up  to  the  trial 
and  the  returning  of  a  verdict  by  the  jury.  By  Order  LV, 
provision  is  made  that,  as  a  general  rule,  on  a  trial  by  jury, 
costs  shall  follow  the  event,  but  it  is  to  be  in  the  power  of 
the  judge,  on  application  made  at  the  trial,  to  make  any 
order  as  to  costs  which  he  may  think  proper,  where,  in  his 
opinion,  the  circumstances  justify  a  departure  from  the 
general  rule.  There  iq  also  power  given  to  the  CQurt  to 
make  an  order  to  deprive  a  successful  party  of  his  costs,  to 
which  he  would  otherwise  be  entitled  by  the  event  of  the 
trial.  The  question  is,  whether  either  of  these  two  courses 
has  been  •pursued  by  the  defendant,  the  party  who  was 
unsuccessful  and  did  not  ffet  the  verdict  to  which  he  may 
possibly  have  been  entitled.  Unfortunatelv  a  witness,  by 
mistake,  made  a  statement  as  to  one  item  (or  £2  ls.\  which, 
being  uncontradicted,  justified  the  jury  in  finding  that  sum 
to  be  still  due  from  the  defendant  to  the  plaintiff.  The 
witness  has  since  discovered  his  mistake,  and  informed  the 
defendant  of  it,  and  the  result  is  that,  as  to  this  item,  the 
verdict  clearly  ought  to  have  been  for  the  defendant.  There 
is  also  another  item  (of  £1 19^.),  as  to  which  the  defendant 
was  misled  by  the  particulars.     There  were,  therefore,  good 

f  rounds  for  a  new  trial,  had  these  items  been  of  sufficient 
74]  amount ;  but  the  Court  of  *Queen's  Bench,  acting  on 
the  usual  rule,  refused  the  application  on  the  ground  that 
the  amount  involved  was  too  small.  What,  under  these 
circumstances,  should  the  defendant  have  done?  He  had 
omitted  to  make  any  application  as  to  costs  to  the  judge  at 
the  trial,  but  it  was  still  open  to  him'  to  have  applied  to  the 
court.    Unfortunq^tely  that  course  was  not  pursued,  but  a 
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sammons  was  taken  out  before  a  judge  at  chambers,  and  the 
judge  referred  the  matter  to  Baron  Huddleston,  who  had 
been  the  presiding  judge  at  the  trial.  No  application,  how- 
ever, had  been  made  to  him  at  the  trial,  and  consequently 
I  am  clearly  of  opinion  that  Baron  Huddleston,  as  the  j  adge 
at  nisipriuSy  had  no  jurisdiction,  but  Yf^iSt  functus  officio  at 
the  time  he  made  this  order. 

Secondly,  had  the  learned  Baron  jurisdiction  as  a  judge 
representing  the  court  ?  It  may  be  taken  that  he  was  act- 
ing as  a  jadge  at  chambers,  but  I  am  clearly  of  opinion  that, 
as  such,  he  Bad  no  such  power ;  for  Order  LV  only  gives  the 
power  to  the  judge  at  the  trial  or  to  the  court.  Tlie  applica- 
tion to  the  Queen's  Bench  Division  was  not  made  under 
Order  lv,  but  was  only  by  way  of  appeal  from  the  order  of 
Baron  Huddleston,  and  the  judges  acting  for  the  Queen's 
Bench  Division  were  right  in  saying  that  the  order  was 
'liUra  vires.  If  the  application  had  been  to  the  court  itself, 
I  think  there  can  be  no  doubt  it  would  have  had  power  to 
deal  with  the  costs.  But  the  question  we  have  now  to 
decide  is,  whether  that  order  of  the  court,  rescinding  the 
original  order  as  made  without  jurisdiction,  was  right;  and 
we  have  no  power  to  deal  with  this  case  as  if  we  were  a  court 
of  first  instance.  All  we  can  say  is,  that  the  order  of  the 
Queen's  Bench  Division  was  right,  but  without  prejudice  to 
any  original  application  to  the  Queen's  Bench  Division 
under  Order  LV. 

Sect.  39  of  the  act  of  1873  was  relied  on  for  the  defendant, 
but  it  cannot  apply  to  the  present  case,  for  Order  lv,  which 
it  is  admitted  is  the  order  which  governs  the  case,  gives 
jurisdiction  only  to  the  judge  at  the  trial,  or  to  "  the  court," 
without  the  alternative  '*or  a  judge."  It  is  clearly,  there- 
fore, not  a  case  in  which  it  was  intended  to  give  jurisdiction 
to  a  judge  at  chambers.  In  all  the  other  sections  or  orders 
in  which  the  intention  is  to  give  jurisdiction  to  a  judge  at 
chambers,  the  power  is  given  to  the  court  or  a  judge ;  but 
Order  lv  is  express  that  the  power  shall  be  exercised  only 
*by  the  judge  at  nisi  prius  or  by  the  court.  The  [175 
Divisional  Court,  therefore,  may  have  jurisdiction  to  make 
an  order ;  but  the  order  of  Baron  Huddleston  wa.s  clearly 
without  jurisdiction,  and  the  appeal  fails,  and  must  be  dis- 
missed with  costs. 

Brett,  J. A.:  In  this  case  there  had  been  a  trial  before  a 
jury,  and  a  virdict  was  returned  for  the  plaintiflf  for  a  small 
amount ;  the  motion  for  a  new  trial  was  refused,  and  as  to 
that  there  was  no  appeal.  We  must,  therefore,  deal  with 
the  case  as  though  tne  verdict  was  rightly  entered  for  the 
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plaintiff,  though  for  a  small  amount.  Some  time  after  the 
trial,  application  wa&  made  to  Baron  Huddleston,  at  cham- 
bers, on  an  affidavit  of  circumstances  which  had  come  to 
the  knowledge  of  the  plaintiff  since  the  trial ;  and  Baron 
Huddleston  made  an  order  depriving  the  paintiff  of  costs 
from  the  time  of  the  payment  into  court.  It  is  suggested 
that  the  judge  had  jurisdiction  in  one  of  two  ways  :  either 
as  the  judge  who  tned  the  action,  or  as  a  judge  at  chambers 
representing  the  court.  I  think  he  had  not  jurisdiction  in 
either  capacity.  First,  it  is  said  he  had  jurisdiction  because 
he  was  the  juage  who  tried  the  action ;  but  the  right  to  costs 
depends  entirely  on  Order  lv,  which,  under  ordinary  cir- 
cumstances on  a  trial  by  a  jury,  gives  costs  affirmatively 
and  generally  to  the  successful  party,  "the  costs  shall  fol- 
low the  event."  But  then  the  order  goes  on,  "unless,  upon 
application  made  at  the  trial,  for  good  cause  shown  the 
judge  before  whom  such  action  is  tried  or  the  court  other- 
wise order."  I  am  clearlj  of  opinion  that  the  case  is  not 
brought  within  thart  proviso ;  no  application  was  made  at 
the  trial,  and  therefore  the  judge  could  not  make  the  order, 
a  condition  precedent  to  giving  him  jurisdiction  not  having 
been  fulfilled.  But  it  was  said  he  could  make  the  order  by 
virtue  of  Rule  6  of  Order  lvii,  which  ^ives  power  to  a  court 
or  a  judge  to  enlarge  the  time  appointed  by  the  rules  for 
doing  any  act ;  so  that  by  means  of  the  two  orders  Baron 
Huddleston  could  act,  notwithstanding  no  application  was 
made  at  the  trial.  But  "a  court  or  a  judge"  means  the 
court  sitting  in  banc  or  a  judge  at  chambers  representing 
the  court  in  banc.  It  has  never  been  held  that  such  a  phrase 
comprised  a  judge,  who  was  neither  the  court  nor  acting  at 
chambers,  merely  because  he  was  the  judge  at  the  trial. 
176]  *But  then  it  was  urged  that  Order  lvii.  Rule  6,  gave 
him  power  as  a  judge  at  chambers  to  enlarge  the  time  for 
the  application  to  him  as  judge  who  tried  the  cause.  I  can- 
not think  that  this  rule  can  nave  an^  such  operation  so  as 
to  enable  a  judge  to  act  notwithstanding  no  application  was 
made  at  the  trial.  Therefore  I  am  clearly  of  opinion  that 
the  case  is  not  brought  within  the  terms  of  Order  lv,  and 
that  the  judge  had  no  power  to  make  the  order  as  the  judge 
who  tried  the  action. 

Secondly,  it  was  argued  that  the  judge  had  jurisdiction 
as  a  judge  at  chambers.  If  the  terms  of  Order  lv  were, 
"  or  the  court  or  a  judge  shall  otherwise  order,"  that  would 
be  so.  But  I  must  say  that,  notwithstanding  what  has 
often  been  said  about  these  rules,  they  were  drawn  with  the 
greatest  care,  and  I  have  no  doubt  that  the  alternative  "or 
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a  judge"  was  advisedly  omitted  in  Order  lv.  It  was  in- 
tended that  the  general  rule  as  to  costs  should  not  be  varied 
except  by  the  judge  on  the  instant  when  the  facts  were  all 
before  him  and  fresh  in  his  memory,  and  that  so  important 
a  matter  as  the  right  to  the  costs  of  a  trial  should  not  be 
varied  after  the  trial  except  by  an  application  to  a  Divisional 
Court;  and  the  jurisdiction  of  a  judge  was  advisedly  ex- 
cluded. I  am,  therefore,  of  opinion  that  '* court"  does  not 
include  a'judge  at  chambers. 

It  was  further  argued  that  s.  39  of  the  Judicature  Act  of 
1873  appli»^d ;  but  that  section  does  not  enable  a  judge  of 
the  High  Court  to  do  anything  that  a  judge  could  not  nave 
done  belore  the  passing  of  the  act;  and  before  the  passing 
of  the  act  a  judge  at  chambers  could  not  have  made  this 
order  as  to  costs. 

As  to  Rule  22  of  Order  ^Lii,  no  new  fact  has  arisen ;  there 
has  been  a  miscarriage,  no  doubt,  owing  to  a  mistake,  but 
that  rule  only  applies  to  facts  which  have  arisen  too  late  to 
be  pleaded. 

On  the  whole,  therefore,  I  am  clearly  of  opinion  that  the 
order  of  Baron  Huddleston  was  without  jurisdiction,  and 
that  the  order  of  the  Queen's  Bench  Division  was  right. 
This  is  all  we  can  decide^  as  we  have  no  original  jurisdidtion 
to  make  an  order  as  to  costs. 

Amphlett,  J. a.:  I  am  of,  the  same  opinion,  on  the  same 
grounds.  I  will  only  add  a  few  words.  It  was  suggested 
that  *injustice  might  happen,  supposing  the  judge  [177  • 
had  left  the  court,  or  perhaps  tne  circuit  town,  before  a 
verdict  was  returned,  so  that  no  application  could  be  made 
as  to  costs  ;  but  I  should  think  that  the  application  might  be 
formally  made  to  the  officer  who  is  delegated  by  the  judge  to 
take  the  virdict ;  there  was,  however,  no  application  made 
in  the  present  case. 

Appeal  dismissed  ('). 

Solicitors  for  plaintiflf :  Abbott^  JenTcins  &  Abbott. 
Solicitors  for  defendant :  Hewitt  &  Alexander. 

(')  See  Par9onB  v.  Tifding  (2  C.  P.  D.,  119). 
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[2  Queen's  Bench  Diviaion,  177 J 
Jan.  16,  1877. 

ScuTT  V.  Freeman. 

Practice — Action  ordered  to  he  tried  in  County  Court — Certifcaie  of  Bemlt  of  hearing 
Cause — Motion  for  Jttdffmentr— Order  XXXVI,  BuU  22;  Order  XL,  Rule  1 — County 
CourU  Act,  1856  (19  it  20  Vict.  e.  108),  «.  26. 

Orders  XXXYI  and  XL  do  not  repeal  the  enactment  in  19  A  20  Vict  c.  108,  s.  26, 
by  which,  where  a  canse  is  ordered  to  be  tried  in  a  coanty  court,  the  registrar  is  to 
certify  the  result  of  the  trial  to  the  superior  conrt,  and  judgment  is  to  be  signed 
according  to  such  certificate ;  and  no  motion  for  judgment  is  necessary. 

An  order  having  been  made  for  the  trial  of  this  action  in 
a  county  court,  under  the  County  Courts  Act,  1856  (19  & 
20  Vict.  c.  108),  s.  26  (*),  there  was  a  verdict  for  the  plaintiflF, 
who  signed  judgment  on  the  certificate  of  the  county  court 
178]  registrar.  A  ^summons  was  taken  out  at  chambers 
calling  on  him  to  show  cause  why  the  judgment  should  not 
be  set  aside,  on  the  ground  that  there  ought  to  have  been  a 
motion  in  the  superior  court  for  judgment  under  the  Judi- 
cature Act,  1875,  Order  XL,  Rule  1.  This  summons  having 
been  dismissed, 

OyCy  for  the  defendant,  moved,  by  way  of  appeal,  to  set 
aside  the  judgment:  Under  Order  xxxvi.  Rule  22,  "no 
judgment  shall  be  entered  after  a  trial  without  the  order  of 
a  court  or  judge."  By  Order  XL,  Rule  1,  "Except  where 
by  the  act  or  by  these  rules  it  is  provided  the  judgment  may 
be  obt^ained  in  any  other  manner,  the  judgment  of  the  court 
shall  be  obtained  by  motion  for  judgment."  These  regula- 
tions supersede  the  provision  in  19  &  20  Vict.  c.  108,  s.  26, 
by  which  judgment  may  be  signed  on  the  certificate  of  the 
county  court  registrar. 

Home  Payne^  for  the  plaintiflf :  There  is  nothing  in  the 
orders  referred  to  which  can  be  taken  to  repeal  the  enact- 
ment as  to  signing  judgment  on  the  certificate.     In  Lloyd 

(*)  By  the  County  Courts  Act,  1856  name,  and  thereupon  the  plaintiff  shall 
(19  k  20  Vict.  c.  108),  s.  26,  "Where  in  lodge  with  the  registrar  of  such  court 
any  action  of  contract  brought  in  any  such  order  and  the  issue,  and  the  judge 
superior  court  the  claim  indorsed  on  the  of  such  court  shall  appoint  a  day  for  the 
writ  does  not  exceed  £50,  or  where  such  hearing  of  the  cause,  notice  whereof  shall 
claim,  though  it  originally  exceeded  £50,  be  sent  by  post  or  otherwise  by  the 
is  reduced  by  payment  into  court,  pay-  r^strar  to  both  parties  or  their  attor- 
ment,  an  admitted  set-off  or  otherwise,  to  neys ;  and  after  such  hearing  the  regis- 
a  sura  not  exceeding  £50,  a  judge  of  a-  trar  shall  certify  the  result  to  the  mas- 
superior  court,  on  the  application  of  ter^s  office  of  such  superior  court,  and 
either  party,  after  issue  joined,  may,  in  judgment  in  accordance  with  such  certi- 
his  discretion,  and  on  such  terms  as  he  licato  may  be  signed  in  such  superior 
shall  think  fit,  order  that  the  cause  be  court.** 
tried  in  any  county  court  which  he  shall 
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V.  Lewis  (*),  where  it  was  held  that  a  motion  for  judgment 
was  unnecessary  upon  an  award  where  the  reference  was 
before  the  Judicature  Act,  1875,  came  into  operation,  Brett, 
J. A.,  expressed  his  opinion  that  Order  XL  must  not  be  con- 
strued so  as  to  interfere  with  the  ordinary  practice  of  the 
law  and  to  cause  useless  expense.  It  may  be  mentioned 
that  Lindley,  J.,  at  chambers,  has  alreadj^  decided  that  in 
cases  like  tlie  present  judgment  may  be  signed  without  ap- 
plication to  a  judge. 

Per  Curiam  (Mellor  and  Lush,  JJ.) :  There  is  nothing  in 
the  Orders  xxxviand  XL,  by  implication  or  otherwise,  to 
repeal  the  enactment  as  to  signing  judgment  upon  the  certi- 
ficate of  the  county  court  registrar. 

Motion  refused. 

Solicitors  for  plaintiflf :   Williamson^  Hill  &  Co. 
Solicitors  for  defendant :  Le  Riclie  &  Son. 

(»)  2  Ex.  D.,  7. 


[2  Queen*8  Bench  Division,  179.] 
Feb.  16,  1877. 

*The  Diss  Urban  Sanitary  Authority,  Appel-    [179 

lants;  Aldrioh,  Respondent. 

Juttica,  Power  of,  to  stale  Case^iO  db  21  Viet,  c,  4d-^FubUc  Health  Act,  1876  (38  ik 
89  VicL  c.  65),  «.  306 — Authority  to  enter  Premises, 

Justices  have  no  power  to  state  a  case  on  refusing  to  make  an  order  authorizing 
the  local  authority  to  enter  premises  under  the  Public  Health  Act,  1876,  s.  805, 
inasmuch  as  this  is  not  the  determination  of  a  complaint  within  20  <fc  21  Vict. 
c  43,  8.  2. 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43. 

The  facts,  so  far  as  material,  were  as  follows.  The  appel- 
lants being  about  to  construct  a  new  sewer  under  the  powers 
given  by  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  66), 
gave  notice  to  the  respondent,  under  s.  16  of  that  act,  that 
they  intended  to  carry  the  sewer  under  the  land  of  the  re- 
spondent, their  surveyor  having  reported  that  it  was  neces- 
sary to  do  so.  The  respondent  refused  to  allow  them  to 
enter  his  land  for  the  purpose  of  making  the  sewer,  and  the 
appellants  thereupon  applied  to  the  justices  under  section 
306  of  the  act,  for  an  order  authorizing  them  to  enter. 

On  the  evidence  laid  before  the  magistrates  at  the  hearing, 
it  was  contended  on  behalf  of  the  respondent  that  the  sewer 
intended  to  be  made  would  be  in  contravention  of  the  17th 
section  of  the  act,  because  the  effluent  water  would  deteri- 
orate the  purity  of  the  river  into  which  the  outfall  was 
to  be. 
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It  was  contended  for  the  appellants,  that  this  was  not^a 
matter  which  the  magistrates  had  any  power  to  take  into 
their  consideration  in  deciding  whether  to  grant  or  refuse 
an  application  under  the  305th  section.  The  magistrates 
refused  the  application  on  the  ground  suggested  by  the  re- 
spondent, and  stated  the  case  to  obtain  the  opinion  of  the 
court  whether  they  were  right  in  point  of  law  in  so  doing. 

Wills^  Q.C.  {Hannen  witn  him),  for  the  respondent,  took 
the  preliminary  objection  that  the  case  was  not  one  within 
20  *&  21  Vict.  c.  43,  s.  2.  By  the  2d  section  the  power  is 
given  to  state  a  case  where,  "after  the  hearing  and  determi- 
180]  nation  by  a  *justice  or  Justices  of  the  peace  of  any 
information  or  complaint  which  he  or  they  have  power  to 
determine  in  a  summary  way  by  any  law  now  in  force  or 
hereafter  to  be  made,"  either  party  is  dissatisfied  with  tlie 
determination  as  being  eiToneous  m  point  of  law.  Here, 
there  is  nothing  in  the  nature  of  a  complaint.  There  is 
power  to  apply  to  the  justices,  in  certain  cases,  for  a  license 
which  may  authorize  the  doing  of  acts  which  would  other- 
wise be  trespasses,  and  the  justices  have  an  absolute  discre- 
tion to  give  or  refuse  such  a  license,  according  as  under  the 
circumstances  they  may  think  it  should  be  granted  or  not. 
The  305th  section  says,  that  "if  no  sufficient  cause  is  shown 
against  the  application,  the  court  may  make  an  order  ac- 
cordingly." It  is  clear  that  the  word  "may"  here  im|)orts 
a  purely  discretionary  power,  because  in  the  next  section  it 
is  provided  that  in  another  case  the  justice  "shall "  by  order 
require  the  occupier  to  permit  the  execution  of  works. 
There- is  no  ground  of  complaint  against  the  party  before 
the  order  is  obtained.  He  only  acts  in  his  own  right  to 
refuse  the  local  board  admission. 

Lumley^  for  the  appellants:  It  is  contended  that  the 
justices'  functions  under  the  305 th  section  are  not  purely 
discretionary ;  the  justices  exercise  a  judicial  function  under 
the  section,  though  the  matter  on  which  they  here  exercised 
it  was  beyond  the  limits  of  their  jurisdiction.  They  are  the 
judges  to  determine  whether  the  entry  is  really  necessary 
for  the  purposes  of  the  works  intended  to  be  carried  out, 
and  it  may  be  that  the  worAs  "if  no  sufficient  cause  is 
shown"  give  them  judicial  powers  with  regard  to  various 
,  considerations,  though  not  with  regard  to  the  general  advisa- 
bility of  the  proposed  works ;  for  that  is  matter  for  the 
discretion  of  the  local  board,  against  whom  there  is  a  remedy 
if  a  nuisance  is  subsequently  created.  It  is  further  con- 
tended, that  when  the  magistrates  exercise  a  judicial  func- 
tion in  making  an  order,  the  provisions  of  20  &  21  Vict  c.  43, 
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^pply.  The  respondent's  construction  of  the  word  ''com- 
plaint" is  unnecessarily  narrow.  The  matter  of  complaint 
18  the  refusal  to  admit  for  the  purpose  of  doing  the  works 
which,  by  the  general  scope  of  the  act,  the  local  authority 
is  empowered  to  carry  out. 

[Lush,  J.:  The  respondent  has  done  no  wrong.  He  sim- 
ply says  that  his  house  is  his  castle.] 

*By  the  16th  section  of  the  act  the  urban  sanitary  [181 
authority  has  a  right  to  enter  to  make  sewers,  and  this  right 
the  respondent  refuses  to  allow  them  to  exercise. 

[Lush,  J.:  If  they  have  a  right  to  enter,  why  is  an  appli- 
cation under  the  305th  section  necessary  ?  The  305th  section 
would  seem  only  to  apply  when  there  is  no  power  given  to 
enter  without  an  order.] 

It  is  contended  that  there  is  nothing  unreasonable  in  its 
applying  even  when  the  act  gives  the  power  of  entry  with- 
out an  order.  It  is  very  desirable  that  when  the  landowner 
refuses  admission  the  local  authority  should  be  able  to  get 
judicial  authority  to  enter. 

[Mellor,  J.:  There  does  not  seem  to  be  any  complaint 
here  upon  which  there  can  be  a  determination  ''erroneous 
in  point  of  law."  The  justices  are  given,  in  certain  cases,. a 
discretionary  power  to  grant  a  license  to  enter.] 

The  act  gives  a  right,  to  enter  under  s.  16,  and  the  party 
refuses  to  allow  it  to  be  exercised.  The  application  to  the 
justices  is  to  make  an  order  that  it  shall  be  exercised.  This 
may  fairly  be  termed  an  order  made  upon  a  complaint. 

[Lush,  J. :  The  suggested  definition,  of  what  constitutes 
a  determination  on  a  complaint  under  20  &  21  Vict.  c.  43, 
s.  2,  seems  far  too  wide. 

Mellor,  J.:  It  would  seem  that  such  a  mode  of  construc- 
tion would  include  almost  every  matter  on  which  magis- 
trates exercise  jurisdiction.] 

The  reasonable  limitation  is  to  cases  where  they  exercise 
a  judicial  function.  The  cases  in  which  it  has  been  held 
that  there  is  no  power  to  state  a  special  case  are  cases  where 
their  functions  are  ministerial,  as  where  there  is  an  applica- 
tion for  a  distress  warrant  to  enforce  a  poor-rate  : 

The  £!ourt  (Mellor, 'J.,  and  Lush,  J.)  declined  to  hear 
the  case  on  the  ground  that  they  had  no  jurisdiction. 

Appeal  dismissed. 

Solicitors  for  appellants :  Sole^  Turners  &  Knight. 
Solicitor  for  respondent :  Oldman. 

20  Eng.  Rep.  34 
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[2  Queen^s  Bench  Division,  182.] 

Jan.  22,  1877. 

[IN  THE  COURT  OF  APPEAL.] 

182]  *TuLLY  V.  Howling. 

Charterpariy — R^eeHon —  T\me — DdetUwn. 

The  plaintiff  agreed  to  charter  a  ship  for  twelve  months  after  the  completion  of  her 
then  present  voyage.  After  the  completion  of  the  voyage  and  when  the  plaintiff 
was  ready  to  load  the  ship  she  was  detained  as  nnsea worthy ;  and  the  repairs  were 
not  finished  nntil  more  than  two  months  after  the  completion  of  the  voyage : 

Heldf  affirming  the  decision  of  the  Queen's  Bench  Division,  that  the  plaintiff  was 
entitled  to  throw  np  the  charter  party. 

A  CHARTERPARTY  OF  agreement  was,  on  the  4th  of  March, 
1875,  made  between  C.  Tully,  the  plaintifiE,  and  L.  W.  How- 
ling, the  defendant,  the  material  part  of  which  was  as 
follows : — 

It  is  this  day  mutually  agreed  between  L.  W.  Howling,  Esq.,  owner  of  the 
ship  or  vessel  called  thQ  Conquest,  of  London,  of  the  burthen  of  187  tons  regis- 
ter adnieasurement,  or  thereabouts,  whereof  William  Sanson  is  master,  now  in 
Sunderland,  bound  to  London,  and  Messrs.  Chas.  Tully  &  Co.,  merchants  and 
freighters  of  the  said  ship,  for  twelve  months,  for  as  many  consecutive  voy- 
ages as  the  said  ship  can  enter  upon  after  completion  of  the  present  voyage  at 
and  from  Sunderland  to  London  ;  that  the  said  ship  being  tight,  staunch,  and 
strong,  and  every  way  fitted  for  the  voyage,  the  said  master,  with  the  said  ship, 
shall,  with  the  first  opportunity,  load  a  full  and  complete  cargo  of  coals  in  river 
or  dock,  at  an  approved  berth,  drops,  or  staiths,  and  being  so  laden  shall  there- 
with proceed  to  London,  or  so  near  thereto  as  she  can  safely  get,  and  deliver 
the  same  to  the  order  of  the  said  freighters  or  their  assigns,  he  or  they  paying 
freight  for  the  same  at  the  rate  of  l8.  per  ton. 

After  the  voyage  was  completed,  and  when  the  plaintiflf 
was  ready  to  load  the  ship  she  was,  by  order  of  the  Board 
of  Trade,  detained  as  unseaworthy.  The  plaintiflf  refused 
to  take  the  ship.  The  necessary  repairs  were  not  finished 
until  more  than  two  months  after  the  voyage  was  completed. 
The  plaintiflf  had  brought  an  action  against  the  defendant 
for  a  debt  of  £30.  The  defendant,  admitting  the  debt  of 
£30  set  up  a  counter  claim  for  damages  for  not  taking  the 
ship,  freights  having  in  the  meantime  fallen. 

The  facts  and  dates  are  stated  in  detail  in  the  judgment 
in  the  Court  of  Appeal. 

At  the  trial  a  verdict  was  given  for  the  defendant,  dam- 
183]  ages  £122,  *from  which  tlie  £30  was  to  be  deducted, 
leave  being  reserved  to  the  plaintiflf  to  move  for  judgment 
for  £30. 

The  plaintiflf  moved  accordingly  in  the  Queen's  Bench 
Division. 
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June  2,  1875.  Waddy^  Q.C.,  and  Crompton^  for  the 
plaintiff. 

a,  JS.  Webster^  for  the  defendant. 

The  argument^  were  the  same  as  on  the  appeal,  and,  in 
addition,  the  following  cases  were  cited :  Mc Andrew  v.  Chap- 
pie (') ;  Tardbochia  v.  HicJcie  (') ;  Simpson  v.  Orippin  (•). 

CocKBURN,  C.J.:  This  case  seems  to  my  mind  perfectly 
clear.  The  cases  cited  by  Mr.  Webster  have  no  application  ; 
they  were  not  cases  in  which  the  contract  was  one  that  had 
reference  to  a  given  time  or  to  the  use  of  the  ship  for  a 
given  time,  and  that  is  the  essence  of  the  present  contract. 
The  plaintiflf  says :  "  I  want  a  vessel  for  twelve  months  from 
a  given  date,"  or,  if  you  please,  "from  the  termination  of  a 
given  voyage."  I  think  it  is  a  matter  of  doubt  which  of 
those  two  IS  the  right  construction  of  the  contract;  but 
taking  it  either  way,  what  it  comes  to  is  this.  The  bargain 
is  that  the  plaintiff  is  to  have  the  use  of  the  ship  for  twelve 
months,  but  the  defendant  is  not  in  a  position  to  give  him 
the  ship  for  twelve  months  from  the  date  from  which  it  was 
agreed  the  term  should  begin,  whether  it  was  a  given  date 
or  the  termination  of  a  given  voyage.  He  is  not  in  a  position 
to  give  him  the  use  of  the  vessel,  because  she  is  in  sucli  a 
state  that  neither  the  owner  nor  the  charterer  would  be  jus- 
tified in  sending  her  to  sea,  and  the  defendant  admits  that 
to  be  the  case,  for  he  takes  upon  himself  to  repair  the  ves- 
sel. By  the  fact  of  his  taking  the  vessel  back  on  his  own 
hands  to  repair,  he  makes  it  impossible  for  him  to  perform 
his  part  of  the  contract,  which^is,  that  the  charterer  shall 
have  the  use  of  the  vessel  for  twelve  months  from  a  given 
period.  Therefore,  the  result  is,  that  if  the  charterer  is  to 
take  the  vessel  at  all  he  must  take  her  not  for  twelve  months, 
but  for  twelve  months  less  two  months.  Therefore,  it  can- 
not be  said  that  there  was  not  a  substantial  deviation  from 
the  contract.  I  am  of  opinion  that,  under  the  circum- 
stances, *the  plaintiff  was  perfectly  justified  in  say-  [184 
ing,  *'What  i  bargained  for  was  the  use  of  the  ship  for  a 
consecutive  series  of  voyages ;  you  cannot  give  me  that,  and 
I  am  not  bound  to  go  into  the  market  to  get  some  other  ship 
and  make  some  other  bargain  which  may  be  advantageous 
or  disadvantageous  to  me.''  I  think  these  facts  distinguish 
the  case  from  those  cited  by  Mr.  Webstef,  in  none  of  which 
was  time  of  the  essence  of  the  contract. 

Mellob,  J. :  I  am  of  the  same  opinion.  I  think  there  is 
nothing  in  the  contract  to  show  that  the  time  might  be 

(»)  Law  Rep.,  1  C.  P.,  643.  (•)  1  H.  h  N.,  183;  26  L.  J.  (Ex.),  26. 

(»)  Law  Rep.,  8  Q.  B.,  14. 
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divided  into  months:  Tlie  contract  which  was  contemplated 
was-  a  contract  for  twelve  months.  During  a  substantial 
part  of  the  twelve  months,  quite  sufficient  to  frustrate  the 
object  of  the  contract,  there  was  an  inability  to  comply  with 
the  bargain  which  had  been  come  lo  between  the  plaintiff 
and  the  defendant.  Under  these  circumstances  I  cannot 
entertain  any  doubt  that  it  was  such  a  failure  as  entitled 
the  plaintiflf  to  say  "I  will  end  the  contract  and  find  some 
other  means  of  carrying  out  my  object." 

Lush,  J. :  lam  of  the  same  opinion.  The  bargain  was  a 
bargain  for  the  use  of  a  ship  for  twelve  months,  and  the 
owner  was  not,  at  the  time  when  the  contract  began  to  run, 
enabled  to  give  the  charterer  that  use,  and  was  unable  to 
give  it  for  two  months  afterwards.  In  my  opinion,  under 
those  circumstances,  the  charterer  may,  if  he  pleases,  repu- 
diate the  contract,  because  he  contracts  for  twfelve  months' 
service,  and  he  is  not  bound  to  take  ten  months'  service. 
The  cases  cited  by  Mr.  Webster  stand  on  an  entirely  diflferent 
footing.  All  those  were  cases  of  voyage-charters.  Where 
a  ship  is  chartered  for  a  voyage  without  any  definite  period 
for  the  commencement  of  the  voyage,  and  a  delay  takes 
place,  the  question  is,  whether  that  delay  is  so  great  as  to 
frustrate  the  object  for  which  the  charterer  entered  into  the 
charterparty.  Here  it  is  not  so.  The  plaintiflf  cannot  have 
the  services  of  the  ship  he  contracted  for  during  twelve 
months,  and  the  question  is  to  be  determined  upon  the  con- 
struction of  the  contract  itself.  Here  he  bargained  to  have 
the  services  of  the  ship  for  twelve  months  from  the  time 
when  slie  should  return  from  the  voyage  from  Sunderland 
to  London,  which  she  was  about  to  commence,  and  she 
185]  *had  returned  from  the  voyage  on  the  23d  of  March. 
Then  the  time  began  to  run  for  which  he  stipulated  to  have  the 
services  of  the  ship.  It  is  then  discovered  that  the  ship  is 
in  such  a  state  that  the  owner  is  not  able  to  take  her  to  sea. 
Then  the  order  came  from  the  Board  of  Trade,  and  it  takes 
two  months  to  repair  her.  After  that  time  the  shipowner 
says,  "  You  are  bound  to  take  her  for  the  rest  of  the  time." 
But  I  apprehend  that  on  no  principle  could  he  say  that. 
This  is  entirely  diflferent  from  a  case  of  a  voyage-charter, 
where  the  only  question  is,  whether  the  delay  is  so  great  as 
to  make  it  useless  to  prosecute  the  voyage  to  its  intended 
end.  I  cannot  say  that  I  have  the  slightest  doubt  upon  the 
point,  therefore  the  judgment  for  the  defendant  must  be  set 
aside,  and  the  judgment  entered  for  the  plaintiflf. 

Judgmentfor  the  plaintiff- 

The  defendant  appealed. 

\ 
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Nov.  15  &  16,  1876.  PhUbricJc,  Q.C.,  and  R.  E.  Webster, 
for  the  defendant :  No  doubt  if  there  had  been  nothing  to 
prevent  it  the  year  would  have  begun  on  the  9th  of  April, 
but  there  is  no  condition  precedent  that  the  ship  shall  be 
ready  at  the  appointed  time,  and  the  only  question  is, 
whether  the  objects  of  the  charterer  were  frustrated  by  the 
delay ;  if  not,  he  cannot  throw  up  the  charter,  and  can  only 
recover  damages.  Here  he  was  not  able  to  get  a  cargo  for 
the  ship  at  the  time,  and  was  obliged  after  some  delay  to 
procure  a  cargo  of  his  own.  He  might  have  taken  up 
anther  ship  if  he  had  really  wanted  one.  It  is  not  suggested 
that  the  ship  would  not  be  ready  in  a  short  time.  The 
charter  was  not  to  begin  to  run  until  she  came  back/from 
London.  Suppose  that  she  had  been  detained  there.  Or, 
suppose  she  had,  after  the  first  voyage,  been  detained. 
There  is  in  a  time-charter  no  warranty :  Hanelock  v.  Oed- 
des  (').  The  truth  is,  no  doubt,  that  the  market  fell,  and 
the  plaintiflE  was  glad  to  throw  up  the  charter.  The  rule  is 
laid  down  in  Dimech  v.  Corlett  (")  and  Behn  v.  Burness  ('). 
If  they  had  agreed  that  she  was  to  be  ready  on  a  given  day 
it  might  make  a  difference,  as  then  time  might  be  of  the 
essence  of  the  contract.  Jackson  v.  Union  Marine  In- 
surance  Co,  (*)  shows  *the  rule,  and  though  it  relates  [186 
to  a  voyage-charter,  that  makes  no  difference.  .  The  plain- 
tiff might  have  had  a  full  year  from  the  time  when  the  ship 
was  ready.  He  was  to  have  the  ship  for  a  year,  and  that 
was  the  meaning  of  the  contract. 

Orompton  {Waddy,  Q.C.,  with  him),  for  the  plaintiff: 
The  defendant  was  bound  within  a  reasonable  time  after  the 
arrival  of  the  vessel  to  tender  her  fit  for  tl^e  cargo.  A  few 
days'  delay  might  not  have  signified,  but  this  was  indefinite. 
How  long  was  the  plaintiff  to  wait  ?  Six  months  or  nine 
months,  and  then  have  her  for  the  rest  of  the  year  only? 
This  is  not  a  question  of  seaworthiness,  for  the  vessel  could 
not  start  at  all.  Was  the  plaintiff  to  look  for  another  ship, 
and  then  at  the  expiration  of  the  first  voyage,  if  she  was  not 
ready,  look  for  another,  and  so  on?  If  once  the  charter 
had  been  acted  on,  the  case  would  be  different,  and  it  would 
be  a  question  of  damages,  but  here  the  contract  has  alto- 
gether failed :  Bradford  v.  Williams  (*). 

WebstcTy  in  reply,  cited  Rankin  v.  Potter  (*). 

Cur,  adv,  vuU, 

(»)  10  East,  666.  O  Law  Rep.,  8  C.  P.,  672. 

(«)  12  Moo.  P.  C,  199.  (»)  Law  Rep.,  7  Ex.,  259. 

(•)  3  B.  A  S.,  761 ;  82  L.  J.  (Q.B.),  204.    (•)  Law  Rep.,  6  H.  L.,  88. 
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Jan.  22.  The  judgment  of  Kelly,  C.B.,  MellisU,  L.J., 
and  Amphlett,  J. A.,  was  delivered  by 

Mellish,  L.J.:  This  was  an  appeal  from  a  judgment  of 
the  Queen's  Bench  Division  ordering  a  verdict,  which  at 
the  trial  had  been  entered  for  the  defendant  on  a  counter 
claim,  for  £92,  to  be  entered  for  the  plaintiflf  for  £30,  pursu- 
ant to  leave  reserved.  The  defendant  admitted  that  he  owed 
the  plaintiff  the  £30,  and  the  only  question  in  the  cause  was, 
whether  the  defendant,  under  the  circumstances  proved  at 
the  trial,  was  entitled  to  succeed  on  a  counter  claim  by  which 
he  sought  to  recover  damages  from  the  plaintiff  on  acount 
of  the  plaintiff  having  refused  to  perform  a  charterparty  he 
had  ontered  into  with  the  defendant.  By  this  charterparty  it 
was  agreed  that  the  defendant's  vessel,  the  Conquest,  then  in 
the  port  of  Sunderland,  and  bound  for  London,  should  be 
chartered  to  the  plaintiff  for  twelve  months  fores  many  con- 
secutive voyages  between  Sunderland  and  London  as  the 
187]  said  ship  could  enter  upon  after  the  *completion  of 
the  then  present  voyage.  The  Conquest  duly  completed  her 
then  present  voyage,  and  in  March,  1875,  returned  to  Sunder- 
land. On  the  8th  of  April  the  defendant  gave  notice  to  the 
plaintiff  that  on  the  9th  of  April  the  Conquest  would  be  ready 
to  receive  her  cargo,  and  it  was  admitted  in  the  argument  be- 
fore us  that  the  year  for  which  the  Conquest  was  chartered 
began  to  run  on  the  9th  of  April.  The  plaintiff  endeavored 
to  procure  a  cargo  for  the  Conquest,  but  for  some  time  he 
was  unable  to  procure  one.  He  then  determined  to  load  the 
Conquest  on  his  own  account,  and  on  the  20th  of  April  gave 
notice  to  the  master  that  he  was  ready  to  load.  Before, 
however,  any  c^rgo  was  actually  loaded,  the  officer  of  the 
Board  of  Trade  objected  to  the  vessel'  taking  any  cargo  on 
board  on  account  of  her  being  unseaworthy,  and  on  the  7th 
of  Mdy,  a  formal  order  was  issued  detaining  the  Conquest 
until  she  was  repaired.  Thereupon,  the  plaintiff,  on  the  9th 
of  May,  not  being  able  to  get  the  vessel,  gave  notice  to  the 
defendant  that  he  rescinded  the  charter.  The  defendant 
proceeded  without  delay  to  repair  the  Conquest,  and  by  the 
17th  of  June  she  was  repaired  and  ready  to  receive  cargo, 
but  the  plaintiff  refused  to  load  her. 

Under  these  circumstances  it  has  been  held  by  the  Queen's 
Bench  Division  that  the  plaintiff  was  justified  in  rescinding 
the  charter,  and  in  refusing  to  load  the  Conquest,  and  we 
are  of  opinion  that  their  judgment  ought  to  be  affirmed.  It 
was  admitted  on  the  argument  before  us  that  the  year  for 
which  the  Conquest  was  chartered  commenced  on  the  9th 
of  April,  and  that  the  Conquest  was  not  really  ready  to 
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receive  cargo,  so  that  the  plaintifiE  could  have  had  the  use 
of  her,  until  the  17th  of  June ;  and  therefore  the  questions 
simply  are,  whether  a  person  who  has  agreed  to  charter  a 
vessel  for  twelve  months,  commencing  from  the  9th  of  April, 
is  bound  to  wait  until  the  17th  of  June  before  he  obtains 
possession  of  the  vessel,  and  whether  he  is  then  bound  to 
take  her  for  a  period  of  less  than  ten  months  ?  In  other 
words,  in  a  charter  for  a  stipulated  time,  is  the  time  of  the 
(essence  of  the  contract,  or  is  the  charterer  bound  to  take  the 
vessel  for  a  time  substantially  different  from  the  time  speci- 
fied in  the  charter  ?  We  are  of  opinion  that  as  in  a  charter 
for  a  voyage  the  specified  voyage  would  be  of  the  essence  of 
the  contract,  and  the  charterer,  if  he  could  *not  have  [188 
the  i;ise  of  the  vessel  for  the  specified  voyage,  would  not  be 
bound  to  take  her  for  any  other  voyage,  so  in  a  charter  for 
time,  if  the  charterer  cannot  have  the  vessel  for  the  specified 
time,  he  is  not  bound  to  take  the  vessel  for  a  shorter  time 
or  a  substantially  different  time,  and  if  he  cannot  get  the 
vessel  for  the  specified  time  he  may  throw  up  the  charter. 
In  all  contracts  which  are  to  be  mutually  performed  the 
party  who  claims  performance  must  be  ready  to  perform  his 
part  of  the  contract,  and  cannot  compel  the  opposite  partv 
to  take  something  substantially  different  from  that  which 
was  contracted  to  be  given.  If  there  is  an  agreement  to  sell 
100  quarters  of  wheat,  the  purchaser  is  not  bound  to  accept 
90  quarters,  though  the  price  of  wheat  has  fallen,  and  it  is 
for  bis  advantage  to  have  the  smaller  quantity.  He  can 
say,  ''  I  never  agreed  to  buy  a  quantity  oi  90  quarters,  and 
therefore  I  will  not  take  them."     So  in  the  present  case  the 

fdaintiff  can  say,  "I  never  agreed  to  charter  the  Conquest 
rom  the  17th  of  June,  1875,  to  the  9th  of  April,  1876,  and 
therefore  I  will  not  take  her  for  that  period."  Several  cases 
were  referred  to,  but  the  only  case  which  related  to  time- 
charters was  Havelock  v.  Oedaes  (*).  In  that  case,  however, 
it  was  admitted  on  the  pleadings,  as  is  repeatedly  pointed 
out  by  Lord  EUenborough  in  his  judgment,  that  the  char- 
terer had  had  the  use  of  the  ship,  and  that  the  action  was 
brought  to  recover  freight  actually  earned,  and  under  those 
circumstances  the  court  no  doubt  held  that  it  was  no  defence 
that  the  ship  had  not  been  repaired  in  due  time  before  the 
commencement  of  the  charter  ;  but  it  was  not  held  that  a 
charterer  who  has  chartered  a  vessel  for  twelve  months  is 
Bound  to  accept  the  use  of  the  vessel  for  a  substantially 
different  period,  nor  is  any  opinion  expres'sed  to  that  effect. 

(1)  10  East,  665. 
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The  other  cases  which  were  cited  seem  to  us  to  have  no  bear- 
ing on  the  subject. 

Brett,  J.:  I  agree;  not  on  the  ground  that  there  is  in 
such  a  charter  a  warranty  that  the  ship  should  be  seaworthy 
on  the  day  when  the  charter  is  to  commence,  with  a  right  to 
reject  the  ship  if  the  warranty  is  not  complied  with,  nor  on 
the  principle  that  time  was  of  the  essence  of  the  contract, 
but  on  the  ground  that,  under  the  circumstances  proved  at 
189]  the  trial,  the  jury  might,  and  indeed  *should,  in  rea- 
son, have  found  that  the  ship  was  not  fit  for  the  purpose  for 
which  she  was  chartered,  and  could  not  be  made  fit  within 
any  time  which  would  not  have  frustrated  the  object  of  the 
adventure. 

Judgment  affi/rmed. 

Solicitors  for  plaintiff :   J.  W.  Hickin^  for  R.  Brown  & 
Son,  Sunderland. 
Solicitors  for  defendant :  Lawless  &  Co. 


[2  Queen's  Bench  Division,  189.] 
Jan.  80,  1877. 

The  Metropolitan  Railway  Company  v.  Defries 

and  Others. 

Use  and  OecupaiUm-^Vendor  and  Vendee — Vendor  remaining  inPouemon  after  7\me 
fisted  for  CompUiion —  Vendee  entitled  to  "  €lU  Renti  and  Profii»r 

Claim  for  use  and  occupation,  stating  that  the  plaintiffs  and  defendants  entered 
into -an  agreement  for  the  purchase  by  the  plaintiffs  of  warehouses  and  premises 
belonging  to  the  defendants.  That  by  the  agreement  the  purchase  was  to  be  com« 
pleted  and  possession  given  to  the  plaintiffs  on  the  29th  of  September,  1869,  up  to 
which  time  all  outgoings  were  to  be  paid  by  the  defendants,  and  from  which  time 
the  plaintiffs  were  to  receive  all  rents  and  profits,  the  plaintiffs  to  pay  interest  on 
the  purchase-money  from  the  29th  of  September  until  the  completion  of  the  pur- 
chase. That  in  fact  the  purchase  was  not  completed  till  the  13th  of  March,  1876, 
though  the  plaintiffs  were  ready  and  anxious  to  have  completed  it  at  an  earlier  date. 
That  the  plaintiffs  paid  the  purchase-money  by  instalments  on  various  dates  prior  to 
the  13th  of  March,  1876,  and  interest  on  the  same  according  to  the  agreement. 
That  the  defendants  refused  to  give  up  possession  on  the  completion  of  the  purchase, 
Ac,  but  the  plaintiffs  obtained  possession  by  warrant  from  the  sheriff  on  the  3d  of 
April,  1876: 

Heid^  that  under  the  words  "  all  rents  and  profits  *'  in  the  agreement,  the  plaintifiis 
were  entitled  to  a  fair  occupation  rent,  and  that  it  was  immaterial  whether  or  not 
the  occupation  would  by  itself  have  been  sufficient  to  support  the  action. 

Statement  of  claim.  1.  The  plaintiffs  are  a  railway 
company  who  were  authorized  by  the  Metropolitan  Railway 
(Tower  Hill  Extension)  Act,  1864,  to  take  for  the  purposes 
of  their  act  certain  warehouses  and  premises  in  Gravel  Lane, 
Aldgate,  City,  which  belonged  to  the  defendants. 
190J    *2.  On  the  6th  of  March,  1868,  the  plaintiffs  and 
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the  defendants  entered  into  an  agreement  for  the  purchase 
by  the  plaintiffs  from  the  defendants  of  the  warehouses  and 
premises  in  Gravel  Lane  for  the  sum  of  £8,800. 

3.  By  the  agreement  it  was  (inter  alia)  agreed  that  the 
purchase  should  be  completed  and  possession  given  to  the 
plaintiffs'  company  on  the  29th  of  September,  1869,  up  to 
which  time  all  outgoings  were  to  be  paid  by  the  vendors, 
and  from  which  time  the  company  were  to  receive  all  rents 
and  profits,  and  that  the  company  should  pay  interest  on 
the  sum  of  £8,800  at  certain  rates  therein  agreed  upon  from 
the  29  th  of  September,  1867,  until  the  completion  of  the 
purchase. 

-  4.  The  purchase  of  the  premises  was  not  completed  till 
the  13th  of  March,  1876,  although  the  plaintiffs  were  ready 
and  anxious  to  have  completed  the  purchase  at  an  ear- 
lier date. 

5.  The  plaintiffs  paid  the  purchase- money  by  instalments 
on  various  dates  pnor  to  the  13th  of  March,  1876,  and  inter- 
est also  on  the  same  according  to  the  agreement  of  the  6th 
of  March,  1868. 

6.  The  defendants  refused  to  give  up  possession  of  the 
premises  on  the  completion  of  the  purchase,  and  alleged  that 
they  were  entitled  to  six  months'  notice  from  the  plaintiffs 
prior  to  their  being  obliged  to  give  up  possession  of  the  ware- 
house and  premises. 

7.  The  plaintiffs  contended  that  no  such  notice  was  requi- 
site to  entitle  them  to  the  possession  of  the  warehouse  and 

K remises,  and  therefore  issued  their  warrant  to  the  sheriff  of 
[iddlesex  to  put  them  into  possession  of  the  same. 

8.  Possession  was  accordingly  given  to  the  plaintiffs  on 
the  3d  of  April,  1876. 

9.  The  defendants  4ave  continued  in  the  use  and  occupa- 
tion of  the  warehouse  and  premises  from  the  6th  of  March, 
1868,  until  the  3d  of  Apri^  1876,  but  have  paid  no  rent  for 
the  same. 

10.  The  plaintiffs  claim  rent  of  the  defendants  for  their 
use  and  occupation  of  the  premises  at  the  rate  of  £160  per 
annum  as  the  fair  value  of  the  same  from  the  29th  of  Sep- 
tember, 1869,  until  the  3d  of  April,  1876, 

Demurrer  and  joinder  in  demurrer. 

*Bdward  Pollock  {Oates^  Q.C.,  with  him),  in  sup-  [191 
port  of  the  demurrer :  The  statement  of  claim  does  not  show 
any  occuj)ation  of  the  premises  by  the  defendants  as  tenants 
to  the  plaintiffs.  The  occupation  by  the  defendants  between 
the  13th  of  March  and  the  3d  of  April,  1876,  may  possiblv 
have  been  wrongful,  but  it  must  be  taken  that,  up  to  the  13ta 
20  Eng.  Rep.  35 
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of  March,  the  delay  was  not  their  fault,  and  they  did  not 
occupy  as  tenants.  The  mere  fact  that  the  vendor  remains 
in  possession  after  the  time  for  completion  is  not  enough  to 
maKe  him  liable  in  an  action  for  use  and  occupation:  Tew 
V.  Jones  (*).  Tlie  courts  of  equity  have  held  that,  where  a 
delay  in  taking  possession  is  the  fault  of  the  purchaser,  he 
is  not  entitled  to  any  occupation-rent  in  respect  of  thd 
premises:  Dakin  v.  Cope{*).  Lastly,  the  plaintiffs  waived 
their  right  (if  any)  by  paying  the  full  amount  of  the  pur- 
chase-money without  seeking  any  deduction  in  respect  of 
rent. 

Grantham,  for  the  plaintiffs :  The  plaintiffs  seek  to  recover 
under  the  express  terms  of  the  agreement,  by  which  they  are 
entitled  to  *'  all  rents  and  profits''  from  the  day  fixed  for  the 
completion  of  the  purchase.  In  Sherwin  v.  Shakespeare  ('), 
where  conditions  of  sale  provided  that  the  balance  of  the 
purchase-money  should  be  paid  on  the  26th  of  April,  "  when 
the  purchase  shall  be  completed  and  the  purchaser  shall 
have  the  rents,  profits,  &c.; '  a  decree  for  specific  perform- 
ance was  granted  at  the  suit  of  the  vendors,  but  an  ac^ 
count  was  ordered  as  against  them  of  rents  and  profits.  It 
does  not  appear  that  the  plaintiffs  were  in  default.  The  de- 
fendants seem  to  have  insisted  that  they  were  tenants  of  the 
premises  and  entitled  to  six  months'  notice. 

Edward  Pollock,  in  reply :  The  defendants  were  never  in 
possession  except  as  unpaid  vendors. 

Mellor,  J. :  I  am  of  opinion  that  this  demurrer  must  be 
overruled,  on  the  ground  that  the  statement  of.  claim  shows 
that  the  plaintiffs  have  a  cause  of  action,  for  the  amount  of 
the  rents  and  profits  of  the  premises  during  the  interval 
which  elapsed  before  the  purchase  was  completed.  I  think 
that  the  words  of  the  agreement  of  purchase  are  consistent 
with  that  view  and  with  no  other.  *  It  appears  that  the 
192]  ^plaintiffs  agreed  to  purchase  these  premises  from  the 
d^efendants,  and  the  time  at  which  the  purchase  was  to  be 
completed  and  possession  given  to  them  was  fixed,  namely, 
the  29th  of  September,  1869,  up  to  which  time  all  outgoings 
were  to  be  paid  by  the  vendors,  and  from  which  time  the 
plaintiffs  were  to  receive  "all  rents  and  profits,"  and  it  was 
agreed  that  the  plaintiffs  should  pay  interest  on  the  pur- 
chase-money from  the  29th  of  September  until  the  comple- 
tion of  the  purchase.  The  agreement,  therefore,  on  the  one 
liand,  secured  to  the  vendors  interest  on  any  part  of  the  pur- 
chase-money that  remained  unpaid,  and  on  the  other  hand 

(')  13  M.  <fe  W.,  12.  (»)  5  De  G.  M.  h  G.,  517;    28  L.  J. 

(»)  2  Ru88.,  170;  OD  appeal,  p.  181.  (Ch.),  177. 
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secured  to  the  vendees  that  they,  paying  this  interest,  should 
be  entitled  to  the  rents  and  profits  of  the  premises.  Now, 
at  the  date  of  this  agreement,  it  was  known  to  both  parties 
that  the  defendants  were  in  possession  of  the  premises,  so 
that  there  were  no  profits  from  the  premises  except  those 
enjoyed  by  the  defendants.  I  agree  that,  in  the  absence  of 
the  words  "rents  and  profits,"  it  might  have  been  open  to 
the  defendants  to  argue  that  there  were  no  facts  from  whic^ 
any  liability  to  pay  the  amount  claimed  in  this  action  could 
be  inferred.  But  the  case  in  the  Court  of  Chancery  to  which 
we  have  been  referred,  Sherwin  v.  Shakespeare {^\  is  a 
strong  authority  in  point.  In  that  case  a  delay  had  taken 
place  which  does  not  appear  to  have  been  the  fault  of  either 
party.  The  court  ordered  that  interest  should  be  paid  by 
the  vendee  in  respect  of  his  delav  in  paying  the  purchase- 
money,  and  that  the  vendor  should  pay  an  occupation-rent 
for  the  time  during  which  he  remained  in  possession  of  the 
premises.  There  was  some  discussion  as  to  whether  the 
vendor  should  be  allowed  income-tax,  but  the  substantial 
value  of  the  decision  is  that  a  court  of  equity  decided  that 
he  must  pay  rent  during  the  portion  of  time  that  he  was  in 
occupation.  The  case  was  very  much  the  same  as  the  pres- 
ent, and  I  am  satisfied  that  judgment  ought  to  be  for  the 
plaintiffs,  and  that  the  defendants  are  liable  to  pay  an  oc- 
cupation-rent. It  is  true  that  the'  amount  of  such  rent  has 
never  been  fixed,  but  it  may  be  fixed  at  the  trial.  It  has 
been  urged,  that  it  cannot  be  said  that  the  defendants  were 
placed  or  allowed  to  remain  in  possession  of  the  premises 
oy  the  plaintiffs.  But  the  express  terms  of  the  agreement  get 
rid  of  any  difliculty  on  this  score.  It  seems  just  *and  [193 
fair  that  on  the  one  side  there  should  be  the  liability  to  pay 
interest,  and  on  the  other  a  liability  for  the  rents  and  pronts. 
Field,  J.:  I  am  of  the  same  opinion.  This  action  is 
brought  to  recover  the  value  of  premises  during .  the  time 
they  were  in  the  occupation  of  the  vendors.  The  defendants, 
as  matters  stand,  do  nob  deny  that  they  were  in  occupation 
of  the  premises  after  the  time  for  giving  up  possession,  and 
they  do  not  deny  that  interest  was  paid  on  the  purchase- 
money  up  to  the  time  when  possession  was  given,  but  they 
contend  tliat  the  statement  of  claim  does  not  show  any  cause 
of  action  for  use  and  occupation.  Now,  it  is  a  great  mistake 
to  suppose  that  all  the  requirements  of  the  old  action  for 
use  and  occupation  must  be  put  into  the  statement  of  claim. 
Under  the  old  system  this  might  have  been  the  case,  but  un- 

O  6  De  G.  M.  A  G.,  617;  28  L.  J.  (Ch.),  177. 
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der  the  present  forms  of  pleading  all  we  have  to  see  is  whether 
the  statement  shows  facts  upon  which  a  court  of  equity  would 
decree  that  money  must  be  paid.  Let  us  see  what  is  stated 
as  to  the  agreement.  By  the  agreement  it  was  agreed  that 
the  purchase  should  be  completed  and  possession  given  to 
the  plaintiffs  on  the  29th  of  September,  1869,  up  to  which 
time  all  outgoings  were  to  be  paid  by  the  vendors,  and  from 
which  time  the  plaintiffs  were  to  receive  all  rents  and  profits. 
Now  what  is  the  meaning  of  these  words  ?  They  must,  mean 
that  from  that  day  the  equitable  ownership  of  the  property 
is  to  vest  in  the  plaintiffs,  and  that  the  deiendants  are  to  be 
considered  as  equitable  owners  of  the  purchase-money.  The 
defendants,  as  equitable  owners  or  the  money,  were  to 
receive  interest,  arid  the  plaintiffs  were  to  have  the  rent. 
The  parties  to  the  agreement  in  effect  say,  "What  we  are 
agreeing  upon  may  not  happen,  but  it  shall  be  as  if  it  had 
happened."  I  think  it  clear  that  the  words  "all  rents  and 
profits"  must  mean  that  which  is  equivalent  .to  them,  an 
occupation-rent.  There  might  have  been  some  difliculty 
if  the  plaintiffs  had  been  obliged  to  show  that  they  were 
entitled  to  bring  an  action  for  rent  according  to  the  old  forms 
of  pleading,  but  this  is  not  the  case. 

Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiffs :.  Burchells, 
Solicitors  for  defendants :  Scard  &  Son. 


[2  Queen's  Bench  Biyision,  194. 
Feb.  15,  1877. 

194]      *RuMBALL  V.  The  Metropolitan  Bank. 

Negoiiahle  Instrument — Scrip — Shares  in  JBankinff  Company — Mttoppel. 

Scrip  certificates,  by  which  it  was  certified  that,  after  the  payment  of  certain  in- 
stalments, the  bearer  thereof  would  be  entitled  to  be  registered  as  the  holder  of  shares 
in  a  banking  company,  were  issued  to  the  plaintiff,  and  by  him  deposited  with  a 
stockbroker  for  the  purpose  of  paying  the  instalments  remaining  due,  and  dealing 
with  such  certificates  as  the  plaintiff  should  direct.  The  broker  in  fraud  of  the 
plaintiff,  and  without  his  authority,  deposited  the  scrip  with  the  defendants  as  secu- 
rity for  an  amount  due  from  him,  the  broker,  to  the  defendants.  The  defendants 
were  not  aware  of  the  fraud.  It  was  proved  that  the  usage  among  bankers,  dis- 
counU^rs,  money  dealers,  and  on  the  Stock  Exchange,  had  been  for  many  years  to 
treat  such  scrip  certiBcates  as  negotiable  instruments  transferable  by  mere  delivery  : 

Held,  on  the  authority  of  Ooodwin  v.  Roharts  (1  App.  Cas.,  476 ;  Law  Rep.,  10  Ex., 
837),  that  the  defendants  were  entitled  to  the  scrip  certificates  as  against  the  plaintiff, 
first,  on  the  ground  that  by  reason  of  the  usage  the  certificates  had  become  negoti- 
able in8truments  transferable  by  mere  delivery,  and,  secondly,  on  the  ground  that  the 
plaintiff,  by  depositing  with  his  broker  instruments  purporting  to  be  transferable  by 
delivery  to  a  bona  fideh6i(\QV  for  value,  was  estopped  from  denying  that  they  were  so 
transferable. 
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Special  case,  the  facts  of  which  sufficiently  appear  from 
the  judgment. 

Feb.  6.  Anstie^  for  the  plaintiff:  The  present  case  is 
distinguishable  from  Goodwin  v.  Robarts  (*).  There  it  was 
held  that  no  distinction  could  be  drawn  between  the  scrip 
certificates  and  the  bonds,  the  title  to  which  they  represented. 
The  bonds  being  mere  securities  for  money,  and  transferable 
by  delivery,  it  was  held  that  the  scrip  was  so  also.  Scrip 
certificates  representing  the  right  to  shares  in  the  future 
stand  on  a  wholly  different  footing.  It  is  contended  that 
a  negotiable  instrument  must  represent  money,  and  that  in 
none  of  the  various  caseS  decided  with  regard  to  the  various 
classes  of  negotiable  instruments  has  it  been  held  that  a 
negotiable  character  can  be  conferred  on  anything  that  is 
not  a  security  for  money.  If  a  document  contained  an  agree- 
ment to  convey  a  piece  of  land  to  bearer,  no  usage  could 
make  this  negotiable.  All  that  the  scrip  represents  is  a 
right  to  become  in  future  a  partner  in  a  joint  stock  company. 
The  effect  of  a  decision  *in  the  defendant's  favor  [195 
would  be  to  repeal  by  implicp^tion  the  provisions  of  30  &  31 
Vict.  c.  29.  [He  also  cited  30  &  31  Vict.  c.  131,  s.  27-36 ; 
Ourney  v.  BehrendQ;  Barbe?*  v.  Meyerstein  {*) -,  Dalyy, 
Thompson  (*) ;  Beckiit  v.  Bilbraugh  (') ;  Midland  Oreat 
Western  Hy,  Co.  v.  Gordon  {*) ;  Eustace  v.  Dublin  Trunk 
Connecting  Ry.  Co,  (') ;  Crouch  v.  Credit  Fonder  (").] 

Ridley^  for  the  defendants:  First,  this  scrip  was,  by 
virtue  of  the  usage,  negotiable  by  delivery ;  secondlj,  the 
defendants  are  entitled  to  retain  the  scrip  on  the  pnnciple 
of  PicJcard  v.  Sears  Q,  viz.,  that  where  of  two  innocent  per- 
sons one  must  suffer,  ne  must  suffer  who^enabled  the  fraud 
to  be  committed.  The  case  is  undistinguishable  on  both 
these  grounds  from  Goodwin  v.  Robarts  ('*).  The  scrip  and 
the  shares  are  quite  distinct.  The  scrip  does  not  represent 
that  w^hich  would  not  be  itself  negotiable,  viz.,  the  share, 
the  share  does  not  exist  while  the  scrip  is  in  being.  It  is 
the  inchoate  form  of  the  share,  and  if  bv  established  mer- 
cantile usage  it  is  treated  as  negotiable  by  delivery,  the 
court  will  give  effect  to  such  usage.  There  is  no  substantial 
reason  why  negotiablility  should  be  confined  to  securities 
for  money  in  the  sense  contended  for  on  behalf  of  the  plain- 
tiff.    Mortgage  bonds  of  an  American  railway  may  repre- 

0)  Law  Rep.,  10  Ex.,  887 ;  1  App.  Gas.,        («)  16  M.  A  W.,  804;  16  L.  J.  (Ex.), 

476.  166. 
n  3  E.  A  B.,  622;  28  L.  J.  (Q.B.),  265.         (')  Law  Rep.,  6  Eq.,  182. 
(»)  Law  Rep..  4  H.  L.,  817.  O  Law  Rep.,  8  Q.  B.,  874. 

(*)  10  M.  <fe  W,,  309.  (9)  6  A.  A  E.,  469. 

(*)  8  Hare,  188;  19  L.  J.  (Ch.),  522.  ('"}  1  App.  Ca8.,  476. 
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sent  a  right  to  land,  plant,  &c.,  and  yet  they  might  be 
transferable  by  delivery. 
Anstie^  in  reply,  cited  Arnold  v.  City  Bank  (*). 

Cur.  adn,  mUt 

Feb.  15.  The  iudgment  of  the  Court  (Cockburn,  C.J.,  and 
Mellor,  J.)  was  delivered  by 

Mellob,  J.:  This  was  an  action  to  recover  four  scrip 
certificates  of  the  xinglo-Egyptian  Banking  Company,  Lim- 
ited, issued  by  that  company  to  the  plaintiff,  and  which  had 
come  into  the  hands  of  the  defendants  as  holders  for  value, 
but  through  the  fmud  of  the  plaintiff's  agent. 
196].  *The  certificates  were  in  the  following  form  :  "This 
is  to  certify  that  the  sum  of  £10  per  share  has  been  paid  in 
respect  of  the  above  shares  (being  £6  per  share  on  account 
of  capital,  and  £6  per  share  on  account  of  premium),  and 
that  after  the  payment  of  the  undermentioned  further  in- 
stalments to  the  London  Joint  Stock  Bank,  Princess  Street, 
London,  the  bearer  hereof  will  be  entitled  to  be  registered 
as  the  holder  of  ten  shares  of  £20  each  in  the  Anglo-Egyp- 
tian Banking  Company,  Limited."  Then  followed  the 
enumeration  of  the  instalments,  with  the  dates  at  which 
they  were  respectively  to  be  paid,  with  the  bankers'  receipts 
in  blank  for  the  instalments  as  they  should  become  due. 

The  first  instalment  on  these  certificates  having  been  paid, 
they  were  left  bv  the  plaintiff  in  the  hands  of  a  Mr.  Cross- 
ley,  a  stockbroker,  for  the  purpose  of  his  paying  the  re- 
maining instalments  as  they  became  due,  and  dealing  with 
the  certificates  as  the  plaintiff  should  direct.  They  were 
afterwards  fraudulently  deposited  with  the  defendants  by 
Crossley,  without  the  knowledge  or  authority  of  the  plain- 
tiff, as  security  for  an  amount  due  ^rom  Crossley  to  the 
defendants  on  a  loan  account.  The  defendants,  however, 
were  not  aware  of  the/  fraud  or  that  there  was  anything 
wrong  or  irregular  in  the  transaction.  The  question  is, 
whetlier,  under  these  circumstances,  the  plaintiff  is  entitled 
to  recover  these  shares  from  the  defendants  or  whether  the 
defendants  are  entitled  to  retain  them.  This  will  depend 
on  the  following  state  of  facts  expressly  set  forth  in  the 
special  case.  It  is  there  stated  as  follows:  "Scrip  certifi- 
cates in  a  form  similar  to  that  of  the  said  scrip  certificates 
issued  to  the  plaintiff  have  been  issued  by  railway  com- 
panies for  thirty  years  past,  by  mining  companies  for  twenty- 
five  years  past,  and  by  banking,  gas,  water,  and  other 
companies  for  fifteen  years  past.    Each  of  the  above  classes 

(')  1  C.  p.  B.,  578. 
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of  scrip  certificates  during  all  the  period  since  its  respective 
issue  has  been  well  known  to  and  largely  dealt  in  by  bank- 
ers, discounters,  money  dealers,  and  the  members  of  the 
London  Stock  Exchange,  and  through  them  by  the  public. 
It  is  and  has  been  the  usage  of  such  bankers,  discounters, 
money  dealers,  and  members  of  the  said  exchange,  during  all 
the  above  periods,  to  buy  and  sell  the  said  scrip  certificates 
respectively,  and  to  advance  loans  of  money  upon  the  secu- 
rity of  them,  and  upon  such  dealings  to  pass  the  said  scrip 
♦certificates  by  mere  delivery  as  a  negotiable  instru-  [197 
ment  transferable  by  delivery,  and  in  fact  the  said  respect- 
ive scrip  certificates  have  been  supposed  to  be  negotiable  by 
mere  delivery,  and  have  been  dealt  with  as  such. 

^' As  soon  as  a  name  has  been  inserted  in  the  said  scrip 
certificates,  as  that  in  which  the  shares  for  which  the  said 
scrip  certificates  can  be  exchanged  are  to  be  registered,  the 
said  scrip  certificates,  and  others  similar  in  form,  cease  to 

{)ass  by  mere  delivery,  and  the  usage  above  set  out  is  no 
onger  applicable  to  them." 

The  first  question  which  presents  itself  is,  whether  the 
present  case  falls  within  the  principle  of  the  decision  in 
Goodwill  V.  Hobarts,  as  decided  in  tne  Court  of  Exchequer 
Chamber  (*),  and  in  the  House  of  Lords  on  appeal  (*);  and 
we  think  it  does,  both  with  reference  to  the  usag6  of  the 
monetary  world  in  resj^ect  of  such  certificates,  .which  brings 
the  case  within  the  principle  of  the  decision  of  the  Court  of 
Exchequer  Chamber — which  principle  was  aflirmed  by  the 
Lord  Chancellor  in  the  House  of  Lords — and  also  on  the 
other  ground  on  which  the  decision  of  the  House  of  Lords 
proceeded,  namely,  that  if  a  party  possessed  of  a  security 
purporting  on  the  face  of  it  to  be  transferable  by  delivery 
chooses  to  leave  such  security  in  the  hands  of  a  third  party, 
and  the  latter  makes  it  over  to  a  bona  fide  holder  for  value, 
the  true  owner  must  be  taken  to  have  brought  about  his 
own  loss,  and  cannot  recover  it  back.  The  Lord  Chancellor 
there  says:  "The  appellant  might  have  kept  this  scrip  in 
his  own  possession,  and,  if  he  had  done  so,  no  question  like 
the  present  could  have  arisen.  He  preferred,  however,  to 
place  it  in  the  possession  and  tinder  the  control  of  his  broker, 
or  agent,  and  although  it  is  stated  that  it  remained  in  the 
agent's  hands  for  disposal  or  to  be  exchanged  for  the  bonds 
wnen  issued,  as  the  appellant  should  direct,  those  into  whose 
hands  the  scrip  would  come  could  know  nothing  of  the  title 
of  the  appellant,  or  of  any  private  instructions  he  might  have 
given  to  his  agent.    The  scrip  itself  would  be  a  representation 

(')  Law  Rep.,  10  Ex.,  337.  (•)  1  App.  Gas.,  476. 
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to  any  one  taking  it — a  representation  which  the  appellant 
must  be  taken  to  have  made  or  to  have  been  a  party  to — 
198]  that  if  the  scrip  were  taken  in  good  faith  *and  for 
value,  the  person  taking  it  would  stand  to  all  intents  and 
purposes  in  the  place  of  the  previous  holder.  Let  it  be 
assumed,  for  the  moment,  that  the  instrument  was  not  ne- 
gotiable, that  no  right  of  action  was  transferred  by  the 
delivery,  and  that  no  legal  claim  could  be  made  by  the  taker 
in  his  own  name  against  the  foreign  government ;  still  ttie 
appellant  is  in  the  position  of  a  person  who  has  made  a 
representation  on  the  face  of  his  scrip,  that  it  would  pass 
with  a  good  title  to  any  one  on  his  taking  it  in  good  faith 
and  for  value,  and  who  has  put  it  in  the  power  of  his  agent 
to  hknd  over  the  scrip  with  this  representation  to  those  who 
are  induced  to  alter  their  position  on  the  faith  of  the 
representation  so  made.  I  am  of  opinion  that,  on  doctrines 
well  established,  of  which  Pickard  v.  Sears  (*)  may  be  taken 
to  be  an  example,  the  appellant  could  not  be  allowed  to 
defeat  the  title  which  the  respondents  have  thus  acquired." 
The  present  case  appears  to  us  to  come  within  both  these^ 
decisions:  as  regards  the  usage,  within  the  principle  of  the* 
decision  of  the  Court  of  Excliequer  Chamber ;  as  regards 
the  applicability  of  the  doctrine  of  Pickard  v.  Sears  {') 
within  the  second  ground  of  decision  adopted  by  the  House 
of  Lords.  The  case  being  thus  concluded  by  authority,  it 
is  unnecessary  to  deal  with  it  on  principle,  and  our  judg- 
ment must  be  for  the  defendants. 

Judgment  for  tTie  defendants. 

Solicitor  for  plaintiff :  Hodding. 

Solicitors  for  defendants :    Newman^  Stretton  &  HUliard. 

(')  6  A.  A  E.,  469. 

See  Johnson  tj.  Credit,  etc.,  post,  p.  N.  Y.,  88  ;  Erb  «.  Great  Western,  etc., 

486.    A  bona  fide  purchaser  for  value  42  U.  C.  Q.  B.,  90. 

of  a  non-negotiable  chose  in  action  from  A  recital  in  an  assignment  from  the 

one  upon  whom  the  owner  has,  by  as-  apparent  owner  is  not  evidence,  how- 

signment,  conferred  the  apparent  abso-  ever,  against  the  real  owner  that  it  was 

lute  ownership,  where  the  purchase  is  for  value  ;   and  this  is  so  although  the 

made  upon  the  faith  of  such  owner-  assignment  is  introduced  by  the  latter: 

ship,  obtains  a  valid  title  as  against  Moore  t.  Met.,  etc.,  55  N.  Y.,  41. 

the  real  owner,  who  is  estopped  from  One  who   takes   upon    a  precedent 

asserting    a  title    thereto :    Moore  v.  debt  is  not  a  bona  fide  purchaser  for 

Met.,  etc.,  55  N.  Y.,  41,  overruling  in  value  :  Burton  tJ.  Peterson,  85  Leg.  Int., 

part  Bush  v.  Lathrop,  22  N.  Y.,  535;  144. 

Grocers' Bank  t>.  Neet,  29  N.  J.  Eq.,  Defendant  L.  delivered  the  certificate 
449  ;  Thompson  «.  Toland,  48Cal.,  99  ;  of  certain  stock  owned  by  him  to  de- 
Burton  V.  Peterson,  85  Leg.  Int.,  144.  fendant  B.,  to  secure  a  loan  of  $3,000 

See  Greene  v.  Warnick,  64  N.  Y.,  from  him.     B.  applied  to  plaintiff  for 

220;    Trustees,   etc.,  v.   Wheeler,   61  a  loan  of  |8,000  thereon  for  a  client. 
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which  was  refused  unless  B.  could  pro-  rectors  of  plaintiff,  bj  which  P.  &  Co. 

cure  a  proper  power  of  attorney.    B.,  a^r^ed   to    take   notes   given  by  the 

by    representing   that   the    certificate  stockholders  and  give  plaintiff  a  cash 

should  be  transferred  to  him  to  secure  credit  therefor,  pluntiff  not  to  draw  on 

his  loan,  procured  from  L.  a  blank  ir-  the  credit  faster  than  the  notes  were 

revocable  power  of  attorney.     He  then  paid/  and  the  makers  not  to  be  called 

procured  the  loan  from  plaintiff,  and  a  upon  for  payment  unless   necessary, 

farther  loan  of  $1,000,  and  absconded  The  arrangement  was  carried  out,  the 

without  paying  any  of  the  money  to  L.  notes  being  payable  to  and  indors^  by 

In  an  action  to  foreclose  the  pledge,  the  makers,  and    delivered    to    some 

held,  that  possession  of  the  certificate  of  plaintiff's  officers,  who  transferred 

and  power  of  attorney  would  give  B.  them,  without  indorsement,  to  P.  &  Co. 

the  apparent  authority  to  sell  as  agent.  It  was  then  reported  to  the  insurance 

bat  gave  no  power  to  pledge  ;  that  as  department  that  the  cash  required  by 

B.  claimed  only  to  act  as  agent,  not  as  the  superintendent  had  been  paid  in, 

owner,  plaintiff  acquired  no  title,  and  and    deposited    in    bank.      P.    &  Co. 

that  L.  was  not  estopped  from  disput-  pledged  these  notes  to  defendant,  and 

ing  the  pledge :    Merchants'  Bank  «.  afterwards    failed,   owing    plaintiff  a 

Livingston,  7  N.  Y.  Weekly  Dig.,  249,  large  amount,  including  a  portion  of 

N.  Y.  Court  Appeals.  the  credit  so  given.     In  an  action  to 

"In  pursuance  of  an  order  of  the  recover  possession  of  these  notes  :  Held, 

superintendent  of  insurance,  plaintiff's  that  the   action   could  not   be   main- 

offlcers  issued  a  call  for  five  per  cent,  in  tained  ;  that  the  notes  had  no  legal 

cash.     It  being  difficult  to  procure  cash  inception  until  indorsed  by  P.  &  Ca).  ; 

payments  from  the    stockholders,  an  that  plaintiff  never  had  any  title  to  the 

arrangement  was  made  between    the  notes,  or  if  it  had,  it  parted  with  such 

officers  of  the  company  and  P.  &  Co.,  title  to  P.  &Co. :"   Black  River,  etc.,  v. 

private  bankers,  composed  of  P.,  plain-  N.  Y.,  etc.,  7  N.  Y.  Weekly  Dig.,  251, 

tiff's  president,  and  A.,  one  of  the  di-  N.  Y.  Court  Appeals. 


[2  Queen's  Bench  Division,  209.] 

Feb.  18,  1877. 

[IN  THE  COURT  OF  APPEAL.] 

*GlEGG  V.   GlLBEY  (*).  [209 

Bankruptcy — Composition  Deed — Liability  of  Surety — Constniction. 

B.,  having  presented  a  petition  for  the  liquidation  of  his  affairs,  the  statutory  ma- 
jority of  his  creditors  passed  a  resolution  accepting  a  composition  payable  in  three 
mstalments,  the  last  instalment  to  be  guaranteed  by  the  defendant.  The  defendant 
signed  a  guarantee  accordingly,  and  a  deed  was  made  between  B.,  the  defendant,  and 
certain  persons  called  "  the  inspectors."  The  creditors  of  B.  were  also  made  parties 
to  the  deed,  but  some  of  them  did  not  execute  it.  By  the  deed,  after  reciting  that  it 
had  been  agreed  that,  until  payment  of  the  composition,  B.  should  carry  on  his  bus! 
ness  under  the  inspectors,  it  was  provided  that  if  B.  should  make  default  in  the 
payment  of  it,  or  if  it  should  appear  to  the  inspectors,  from  the  state  of  liis  business 
or  otherwise,  that  the  instalments  would  not  be  duly  met,  it  should  be  lawful  for 
them  to  apply  to  the  Court  of  Bankruptcy  to  adjudge  him  a  bankrupt,  and  without 
prejudice  to  this  right  it  should  be  lawful  for  them  in  any  such  event  to  require  him 
to  assign  all  his  property  to  them,  as  if  they  were  trustees  under  liquidation  proceed- 
ings, and  further,  that,  "  in  the  event  of  B.  being  adjudicated  bankrupt,  or  •f  a  con- 
veyance or  assignment  of  his  property  being  made  or  required  under  the  provisions 
of  the  deed  before  full  payment  of  the  composition,  the  defendant  should  be  released 
from  his  guarantee."  B.,  having  made  default  in  payment  of  the  second  instalment, 
was  made  bankrupt  on  the  petition  of  a  creditor  who  was  not  bound  by  the  resolu- 

(■)  Affirming  19  Eng.  R.,  190. 

20  Eng.  Rj:p.  36 
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tion,  and  hnd  not  executed  the  deed.     After  the  bankruptcy  he  made  default  in  pay- 
ment of  the  third  instalment : 

Heldy  affirming  the  judgment  of  the  Queen's  Bench  Division,  that  the  defendant 
was  liable ;  as  he  could  only  be  released  from  his  guarantee  by  a  bankruptcy  pro- 
cured by  the  inspectors  under  the  provisions  of  the  deed. 

Appeal  from  the  judgment  of  the  Queen's  Bench  Division 
in  favor  of  the  plaintiff  6x\  a  special  case  ('). 

The  case  is  set  out  at  length  in  the  report  in  the  court 
below. 

Benjamin^  Q.C.,  and  Willis^  for  the  defendant. 

Russell^  Q.C.,  and  Holt,  for  the  plaintiff,  were  not  called  on. 

The  Court  (Mellish,  L.J.>  and  Baggallay,  and  Brett, 
J  J.  A.)  affirmed  the  judgment  of  the  court  below,  and  on  the 
same  grounds. 

Judgment  affirmed. 

Solicitors  for  plaintiff :  Lewis,  Munns  &  Longden, 
Solicitor  for  defendant :  BrougMon. 

(>)  19  Eng.  R.,  190. 


[2  Queen's  Bench  Division,  210.] 
Feb.  2,  1877. 

210]  *The  Buenos  Ayres  and  Ensenada  Port  Rail- 
way Company  v.  The  Northern  Railway  Company 
of  Buenos  Ayres. 

Action  for  Rent  of  PrtmUei  situated  Abroad — Jurisdiction  of  the  Mulish  Coitrtt — 

Domicile  of  Parties — A  el  of  State. 

Claim,  stating  that  the  plaintiffs  and  defendants  were  each  of  them  limited  com- 
panies, with  registered  offices  in  London ;  that  the  action  was  brought  for  rent  of  a 
railway  station  in  Buenos  Ayres  (into  possession  of  which  the  defendants  were  put 
by  the  plaintif]^),  and  for  paiii  of  the  cost  of  constructing  lines  of  railway  and  ap- 
proaches to  the  station. 

Defence,  that  the  plaintiff  and  defendant  companies  were  domiciled  in  the  Argen- 
tine Republic,  and  carried  on  business  there ;  that  the  premises  in  question  were 
constructed  on  land  which  was  the  property  of  the  republic,  and  that  the  plaintiffs 
and  defendants  were  joint  concessionaires  under  the  republic  of  certain  easements 
appurtenant  thereto.  That  the  construction  of  the  premises  was  directed  by  the 
government  of  the  republic,  and  was  for  the  benefit  and  convenience  of  the  citizens 
of  Buenos  Ayres,  and  that  by  the  laws  of  the  republic  powers  of  adjustins^  all  rights 
arising  out  of  the  construction,  and  applicable  to  the  claim  of  the  plamtiffs  were 
vested  in  the  government,  and  that  the  contract  (if  any)  as  to  the  cost  of  the  con- 
struction was  made  at  Buenos  Ayres,  and  was  subject  to  the  law  of  the  place  of  con- 
tract, and  that  the  republic  had  assumed  jurisdiction  over  the  plaintiff's  claim: 

Hehl^  on  demurrer,  that  the  defence  was  bad,  as  both  parties  to  the  action  were 
within  the  jurisdiction  of  the  English  courts,  and  the  facts  alleged  did  not  show  that 
the  Argentine  Republic  had  exclusive  jurisdiction  over  the  claim. 

Demurrer  to  the  first  six  paragraphs  of  the  statement 
of  defence,  which  are  fully  set  out  in  the  judgment  of  the 
court. 
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Jan.  30.  Thrupp^  for  the  plaintiff,  argued  that  the  state- 
ment of  defence  was  bad,  as  it  did  not  snow  that  the  courts 
of  the  Argentine  Republic  had  exclusive  jurisdiction  over 
the  cause  of  action.  The  claim  was  for  use  and  occupation 
of  a  railway  station,  and  in  such  actions  the  venue  was 
always  transitory,  so  that  WJiitdker  v.  Forbes  ('),  where  it 
was  decided  that  an  action  could  not  be  maintained  by  the 
devisee  of  a  rent-charge  upon  land  situate  in  Australia,  has 
no  application.  But  it  is  to  be  observed  that  even  in  that 
case  Lord  Chancellor  Cairns  said  that  the  action  mi^ht  pos- 
sibly now  lie  since  the  abolition  of  venues  by  the  Judicature 
Act.  Mostyn  v.  Fabrigas  (')  decides  that  where  the  venue 
*is  transitory,  the  English  courts  have  jurisdiction  [211 
over  actions  arising  abroad. 

Benjamin^  Q.C.  {Mansel  Jones  with  him),  for  the  defen- 
dants, argued  that  the  defence  to  the  action  was  not  founded 
upon  the  venue,  but  upon  the  fact  that  the  Argentine  Re- 
public, by  an  act  of  state,  had  exercised  control  over  the 
property  in  question.  The  republic  had  the  same  jurisdic- 
tion over  the  railway  as  the  Board  of  Trade  have  over  Eng- 
lish railways.  The  court  would,  therefore,  having  regard  to 
the  comity  of  nations,  decline  to  entertain  this  claim. 

Thrupp^  in  replj^ :  It  may  be  admitted  that  the  Argentine 
Republic  have  jurisdiction  over  this  claim,  but  the  defence 
fails  to  show  that  they  have  exclusive  jurisdiction. 

Cur.  adv.  vult. 

Feb.  2.  Mellor,  J.:  In  this  case,  which  was  argued 
before  me  bjr  Mr.  Thrupp  in  support  of  the  demurrer,  and 
by  Mr.  Benjamin  in  support  of  the  validity  of  the  first  six 
paragraphs  in  the  statement  of  defence  pointed  at  by  the 
demurrer,  I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
judgment,  and  that  the  demurrer  must  prevail.  By  the 
statement  of  claim  the  plaintiffs,  who  are  a  limited  com- 
pany, having  their  registered  office  at  8  Union  Court,  Broad 
Street,  in  the  city  of  London,  sue  the  defendants,,  whose 
registered  office  is  at  No.  40  Finsbury  Circus,  in  the  city  of 
London,  for  certain  rents,  maintenance,  and  a  certain  sum 
for  the  defendants'  share  in  the  construction  of  certain  lines 
of  railway,  building  premises,  and  approaches  to  the  central 
station  in  the  city  of  Buenos  Ayres,  which  the  defendants 
were,  in  January,  1873,  let  into  the  beneficial  use  and  occu- 
pation of,  on  the  terms  that  they  should  pay  to  the  plain- 
tiffs' company  annually  the  rent  and  maintenance  for  and 
of  the  said  station,  lines  of  railway,  buildings,  and  prem- 
ie) 1  C.  p.  D.,  61.  («)  1  Sm.  L.  C,  6th  ed.,  607. 


284  '    QUEEN'S  BENCH  DIVISION.  [Vol  11. 

1877    Buenos  Ay  res,  Ac,  Ry.  Co.  v.  Northern  Ry.  Co.  of  Buenos  Ay  res. 

ises,  and  the  rent  for  the  said  approach  usual  in  similar  cases, 
and  that  the  defendants  have  occupied  and  used  the  same 
and  the  said  approach  since  January,  1873.  To  this  the  de- 
fendants, in  the  first  six  paragraphs  of  their  statement  of 
defence,  plead  that  the  plaintiffs'  and  defendants'  compa- 
nies are  respectively  domiciled  in  the  Argentine  RepubliQ, 
and  carrying  on  their  business  there.  That  the  central  sta- 
212J  tion  mentioned  in  the  plaintiffs'  *statement  is  con- 
structed on  land  which  is  the  property  of  the  said  Republic ; 
and  that  the  plaintiffs  and  defendants  are  joint  concession- 
aires under  the  said  Republic  of  certain  easements  appurte- 
nant thereto,  the  rights  of  the  plaintiffs  not  being  in  any 
way  superior  to  those  of  the  defendants,  who  further  allege 
that  the  construction  of  the  said  central  station  was  directed 
by  the  government  of  the  said  Republic,  and  was  for  the 
benefit  and  convenience  of  the  citizens  of  the  said  city  of 
Buenos  Ayres,  and  by  the  express  provision  of  the  laws  of 
the  Republic,  powers  of  adjusting  all  rights  arising  out  of 
the  said  construction  properly  applicable  to  the  claim  of  the 
plaintiffs  are  vested  in  the  government,  and  that  any  ex- 
press or  implied  contract  which  can  be  proved  to  exist 
between  the  plaintiffs  and  the  defendants  with  respect  to 
the  distribution  of  the  cost  of  the  construction  was  made  at 
Buenos  Ayres,  and  is  subject  to  the  law  of  the  place  of  con- 
tract. It  then  alleges  that  the  Republic  has  assumed  juris- 
diction over  the  claim  of  the  plaintiffs.  The  defendants 
then  submit  that  as  the  claim  relates  to  immovable  property, 

Jroperty  situate  in  a  foreign  country,  the  High  Court  of 
ustice  has  not  jurisdiction  over  the  same,  and  that  to  as- 
sume it  would  be  a  violation  of  the  comity  of  nations,  and 
that  the  contract  having  been  made  at  Buenos  Ayres,  it  can- 
not be  conveniently  investigated  before  the  High  Court. 
These  are  the  substantial  allegations  upon  which  this  por- 
tion of  the  statement  of  defence  is  founded,  and  by  which 
tlie  defendants  seek  to  oust  the  jurisdiction  of  this  court  to 
entertain  the  claim. 

Mr.  Benjamin  disclaimed  any  intention  of  arguing  the  case 
on  any  technical  ground  of  venue.  He  rested  his  contention 
on  higher  grounds  of  policy  and  convenience  and  comity  of 
nations.  In  looking  carefully  into  the  allegations  made  in 
the  first  six  paragraphs  of  the  statement  of  defence,  I  cannot 
find  any  allegation  which  claims  or  asserts  exclusive  juris- 
diction in  the  courts  of  the  Argentine  Republic  to  entertain 
this  matter ;  and  although  suggestions  are  made  and  hints 
given,  there  is  no  specific  allegation  which  can  be  fairly  so 
interpreted. 
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It  seems  to  me  that,  consistently  with  all  these  allega- 
tions, the  plaintiffs  are  entitled  to  sue  the  defendants  in  this 
country  in  respect  of  the  matters  alleged  in  the  claim.  Both 
plaintiffs  and  defendants  are  in  England,  although  they 
may  be,  as  alleged,  *domiciIed  in  the  Argentine  Re-  [213 
public,  they  are  not  aliens,  and  there  is  nothing  stated  as  to 
tlie  law  of  the  Republic  or  the  contract  of  the  parties  which  is 
inconsistent  with  the  power  to  sue  in  England.  Both  parties 
to  the  action  are  within  the  jurisdiction  of  the  courts  of  this 
country,  and  the  action,  as  far  as  procedure  is  concerned, 
has  been  properly  initiated ;  and  although  it  is  alleged  that, 
by  the  express  provision  of  the  laws  of  the  Republic,  powers 
of  adjusting  all  rifrhts  arising  out  of  the  said  construction 
properly  applicable  to  the  claim  of  the  plaintiffs  are  vested 
m  the  government,  that  does  not  show  that  a  contract  by 
which  a  money  compensation  is  agreed  to  be  paid  by  the 
defendants  to  the  plaintiffs  for  the  beneficial  use  by  the  de- 
fendants of  the  plaintiffs'  construction,  may  not  be  enforced 
before  another  forum.  In  short,  I  can  find  no  allegation 
which  asserts  that  jurisdiction  over  the  subject-matter  of 
the  claim  is,  either  by  law  or  contract'  of  the  parties,  vested 
exclusively  in  the  courts  of  the  Argentine  Republic.  When 
the  allegations  contained  in  the  statement  of  defence  are 
carefully  analyzed,  they  amount  to  this  only :  that  the  con- 
tract was  made  in  a  foreign  country,  and  that  it  relates  to 
the  use  of  property  in  such  foreign  country  in  which  both 
parties  have  a  domicile,  and  cannot  be  sued  upon  in  this 
country,  although  both  parties  are  within  the  jurisdiction 
of  this  court.  The  alleged  convenience  of  one  tribunal  over 
another  for  the  investigation  of  the  claim  is  beside  the  ques- 
tion of  jurisdiction  ;  and  as  to  the  allegation  that  to  enter- 
tain the  claim  in  this  country  would  be  a  violation  of  the 
comity  of  nations,  or,  as  was  argued  by  Mr.  Benjamin,  be 
disrespectful  to  the  Argentine  Republic,  that  is,  in  my  opin- 
ion, an  assertion  without  any  authority,  and  I  cannot  regard 
it.  Lastly,  he  contended  that,  in  deciding  upon  this  ques- 
tion, we  are  dealing  with  an  act  of  state.  I  confess  myself 
unable  to  follow  or  see  the  effect  of  that  argument,  or  how 
it  arises  upon  the  facts  as  alleged.  It  is  true  that  the  state- 
ment of  defence  asserts  that  the  government  of  the  Argen- 
tine Republic  has  assumed  jurisdiction  over  the  plaintiffs' 
claim.  I  can  see  in  that  fact  no  act  of  state  in  the  sense 
contended  for  by  Mr.  Benjamin,  and  it  appears  to  me  diffi- 
cult to  apprehend  the  effect  of  that  allegation.  A  statement 
of  defence  which  is  intended  by  way  of  plea  to  the  jurisdic- 
tion of  the  courts  of  this  country,  must  be  precise  and  clear, 
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214]  which  is  certainly  not  *the  case  with  the  allegations 
in  question.  I  cannot,  carefully  reading  the  allegations  in 
the  statement  of  defence,  iind  any  obstacle  to  my  giving 
judgment  in  favor  of  the  demurrer. 

Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiffs :  Bircham  &  Co. 
Solicitors  for  defendants :  Ashurst,  Morris  &  Co. 


[2  Queen's  Bench  Division,  214.] 
Feb,  6,  18V7. 

The  Sheffield  Nickel  and  Silver  Plating  Company, 

Limited,  v.  Unwin. 

Company — Agreement  for  Purchaee  of  Bueiness — Vendor  guaranteeing  Dividend — 
Reeotution  to  rJease  Vendor  from  Liability — Fraud — Right  to  reaeind. 

By  agreement  between  the  defendant  and  the  promoters  on  behalf  of  an  intended 
company  the  defendant  agreed  to  sell  to  the  company  several  patents  belons^ing  to, 
and  several  businesses  carried  on  by,  him.  The  company  was  incorporated  under 
the  Companies  Acts,  1862  and  1867,  the  memorandum  of  association  describing  the 
objects  of  the  company,  amongst  others,  as  the  purchasing  or  acquiring  the  ousi- 
nesses  and  patents  belon^ng  to  the  defendant,  and  workine  the  patents.  The 
articles  of  association,  which  were  dated  and  registered  on  the  same  day  as  the 
memorandum  of  association,  set  out  the  agreement  with  the  defendant,  and  declared 
that  it  should  be  binding  upon  the  company  and  read  as  part  of  the  articles  them- 
selves. By  the  agreement  itself,  the  defendant  was  to  be  chairman  of  the  board  of 
directors  and  managing  director  of  the  company  for  five  years,  and  to  be  paid  such 
salary  as  the  company  mia^ht  determine.  The  purchase-money  was  to  be  paid  the  de- 
fendant, part  in  fully  paid-up  shares  and  the  balance  by  instalments  in  money.  The 
defendant  on  his  part  promised  to  guarantee  to  the  company  a  minimum  dividend  of 
£16  per  cent,  on  all  the  paid-up  capital  of  the  company.  The  company  carried  on 
the  businesses  for  one  year  under  the  agreement,  and  the  defendant  paid  them  the 
amount  sufficient  to  make  up  the  £16  per  cent.  Shortly  afterwards  a  resolution  was 
passed  by  the  directors  and  carried  at  a  general  meeting  duly  convened  for  the  pur- 
pose, wherebv  the  defendant  was  released  from  his  guarantee  upon  surrendering  his 
shares  and  giving  up  to  the  company  his  right  to  certain  patents.  The  defendant 
retired  accordingly  from  his  office  as  director,  giving  up  his  shares  and  right  to  the 
patents,  and  the  company  proceeded  to  sell  one  of  the  Dusinesses  and  one  of  the  patents. 
The  company  afterwards  claimed  to  set  aside  the  resolution  and  enforce  the  guarantee, 
on  the  ground  that  the  defendant  had  fraudulently  misdescribed  the  property  sold 
by  him  : 

Held,  first,  that  the  resolution  was  not  in  excess  of  the  powers  of  the  company, 
and  was  binding  on  them :  secondly,  that  assuming  that  the  resolution  had  been 
passed  in  consequence  of  fraudulent  misrepresentations  on  the  part  of  the  defendant, 
his  position  had  been  so  far  changed  that  it  was  too  late  for  the  company  to  repudiate 
their  contract. 

Action  upon  an  agreement  wliereby  the  defendant  guar- 
215]  anteed  *to  the  plaintiffs  a  dividend  on  their  paid-up 
capital  of  not  less  than  15  per  cent,  for  five  years  from  the 
1st  of  June,  1873. 

The  material  part  of  the  pleadings  and  facts  is  contained 
in  the  judgment  of  the  court. 
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At  the  trial,  before  Mellor,  J.,  at  the  Leeds  spring  assizes, 
1876,  a  verdict  was  found  for  the  plaintiffs  for  £2,370  10^., 
with  leave  to  move  to  enter  judgment  for  the  defendant, 
the  court  to  have  power  to  draw  inferences  of  fact. 

May  26, 1876.  The  case  was  argued  upon  motion  for  judg- 
ment before  Cockburn,  C.  J.,  Mellor  and  Quain,  J  J.,  who  took 
time  to  consider  their  judgment,  but  in  consequence  of  the 
death  of  Quain,  J.,  the  court  ordered  that  the  case  should  be 
reargued. 

Jan.  22,  25,  1877.  Cave^  Q.C.  {Forbes  with  him),  moved 
for  judgment,  and  cited  Riche  v.  Ashhury  Carriage  Co.  (*^ ; 
Bonar  v.  MacdonaUL  (') ;  Whitcher  v.  Hall  (*) ;  Morgaiv  s 
Case  (*) ;  SmiiJi  v.  Ooldsworthy  (') ;  Behn  v.  Burness  (•) ; 
PTist  V.  Dowiei^) ;  ClarkeY.  Dickson  Q  ;  Browne,  Brown {*). 

Waddy,  Q.C.  {Barker  with  him),  for  the  plaintiflEs,  cited 
Lindley  on  Partnership,  vol.  i,  3d  ed.,  p.  619;  Const  v. 
Harris  (") ;  Button  v.  Scarborough  Cliffy  Hotel  Co.  (") ; 
Smith  v.  Hughes  (") ;  Melhado  v.  Hamilton  (") ;  and  the 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  ss.  14,  15,  16,  17, 

^^'  ^^'  ^^'  .  Cur.  adv.  vult. 

Feb.  6-  The  judgment  of  the  Court  (Mellor  and  Lush,  JJ.) 
was  delivered  by 

Lush,  J.:  This  is  an  action  to  recover  the  sum  of  £2,970 
10^.,  the  amount  required  to  make  up  the  second  year's 
dividend  to  15  i)er  cent,  upon  the  paid-up  capital  of  the 
company,  and  it  is  based  upon  the  guarantee  or  the  defen- 
dant, contained  in  the  *agreement  of  the  28th  of  May,  [216 
1873,  whereby  the  defendant,  as  the  vendor,  guaranteed  to 
the  company  a  dividend  on  all  the  paid-up  capital  of  not 
less  than  15  per  cent,  per  annum  for  five  years  from  the  first 
of  June  then  next.  Tne  defence  set  up  was,  that  by  a  resolu- 
tion of  the  directors,  sanctioned  by  an  extraordinary  general 
meeting  of  the  shareholders,  and  duly  confirmed,  as  required 
by  the  Companies  Act  of  1862,  the  company  agreed  to  release 
him  from  all  liability  under  his  guarantee  upon  certain  con- 
ditions, which  he  alleged  he  had  performed.  To  this  the 
plaintiff  company  replied,  first,  that  the  resolution  was  ultra 

(>)  Law  Rep.,  7  H.  L.,  658,  667.  (»)  E.  B.  A  E.,  148  ;  27  L.  J.  (QB.),  223. 

(•)  8  H.  L.  C.  226.  (•)  86  L.  T.,  64. 

(^  6  B.  A  C,  269.  (>«)  T.  A  R.,  618. 

(*)  1  Mac.  A  G.,  225.  (>')  2  Dr.  A  S.,  614 ;  84  L.  J.  (Ch.),  043. 

(*)  4  Q.  B.,  430.  (")  Law  Rep.,  6  Q.  B.,  697. 

(•)  8  B.  A  S.,  761 ;  82  L.  J.  (Q.B.),  204.  (>»)  29  L.  T.,  864. 
(')  5  B.  A  S.,  20,  88 ;  84  L.  J.  (Q.B.), 
127. 
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Tires  the  company,  and  therefore  void ;  secondly,  if  not 
ultra  vireSy  that  the  defendant  had  not  performed  the  con- 
ditions. 

The  memorandum  of  association  describes  the  objects  of 
the  company  to  be  as  follows : — 

First,  the  carrying  on  for  profit  or  gain,  of  all  or  any  or 
either  of  the  trades  or  businesses  of  manufacturing,  pur- 
chasing, selling,  letting,  or  supplying  silver,  German  silver, 
brass,  electro-plated  and  Britannia  metal  wares  and  goods. 

Secondly,  *'  the  purchasing  or  acquiring  the  several  trades 
or  businesses  now  carried  on  or  belonging  to  John  Unwin" 
(the  defendant),  "that  is  to  say,  the  trade  or  business  car- 
ried on  bv  him  under  the  style  or  firm  of  John  Brook  &  Son, 
at  the  Globe  Works  in  Sheffield,"  and  various  other  busi- 
nesses specified. 

Thirdijr,  the  purchasing,  acquiring,  and  working  the  sev- 
eral English  and  foreign  patents  granted  or  belonging  to  the 
said  Jonn  Unwin  in  his  own  name  or  in  the  joint  names  of 
himself  and  John  Walkland  for  the  manufacture  of  self-act- 
ing fountains,  or  for  the  depositing  of  nickel  upon  metal, 
and'  preparing  articles  to  be  coated  for  the  reception  of  the 
nickel  coating  respectively,  and  for  the  granting  of  licenses 
for  the  use  of  the  said  patents,  or  either  of  themj^  and  the 
receipt  of  royalties  therefrom. 

Fourthly,  the  purchasing  and  taking  assignments  of  any 
letters  patent  or  other  like  instruments  granted  or  to  be 
granted  for  inventions  which  may  appear  conducive  to  tlie 
attainment  of  the  objects  of  the  company,  or  any  of  them, 
and  the  using,  working,  or  adopting  the  several  inventions  for 
which  the  same  are  or  shall  be  granted,  or  the  taking  any 
license  or  licenses  under  any  such  letters  patent,  or  instru- 
ments for  the  using  or  working  of  any  sucn  inventions. 
217]  *Fifthly,  the  purchasing  or  taking  on  lease,  or  oth- 
erwise, for  any  estate  or  interest,  any  lands  or  buildings,  or 
erecting  any  buildings,  works,  offices,  fixtures,  machinery,  or 
other  things  in  England  or  elsewhere,  which  may  from  time 
to  time  be  deemed  necessary  or  advantageous  for  carrying 
out^the  purposes  of  the  said  company. 

Sixthly,  tne  letting  on  lease  or  otherwise,  and  the  selling 
or  mortgaging,  or  in  any  way  disposing  of  the.  real  or  per- 
sonal property  of  the  said  company. 

Seventhly,  the  entering  into  any  arrangement  with  any 
other  company,  or  any  person  or  persons,  for  the  purchas- 
ing or  otherwise  acquiring  their  or  his  business,  or  busi- 
nesses' being  of  a  like  nature  with  the  business  of  the 
company,  or  some  branch  thereof;  or  for  the  purchasing 
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the  co-operation  of  any  such  company,  or  person  or  per- 
sons, or  any  of  their  or  his  rights  or  proi)erty,  or  otherwise 
to  amalgamate  or  make  an*angements  with  any  such  com- 
pany, or  person  or  persons,  for  the  purposes  aforesaid. 

Lastly,  the  doing  all  such  other  matters  and  things  as  are 
incidental  or  conducive  to  the  attainment  of  the  above 
objects. 

The  articles  of  association,  which  are  dated  and  registered 
on  the  same  day  as  the  memorandum  of  association,  begin 
with  setting  out  in  full  the  contract  of  sale  of  the  business 
between  the  defendant  and  the  promoter  on  behalf  of  the 
company,  and  the  fourth  article  confirms  and  adopts  the 
agreement,  and  declares  it  to  be  binding  upon  the  company, 
and  that  it  shall  be  read  and  construed  with  and  as  part  of 
the  articles  themselves.  Turning  back  to  the  agreement, 
we  find  the  material  terms  of  it,  as  bearing  upon  the  ques- 
tion of  ultra  vires,  to  be — (7.)  That  the  defendant  shall  be 
chairman  of  the  board  of  directors,  and  managing  director 
of  the  company  for  five  years  from  the  1st  of  June,  1873, 
and  shall,  while  such  managing  director,  devote  so  much 
time  to  the  aflfairs  of  the  company  as  may  be  necessary  for 
the  efficient  working  and  management  thereof ;  and  shall  be 

f»aid  from  time  to  time  such  salary  as  the  company  may 
rom  time  to  time  determine.  (9.)  The  purchase-money  to 
be  paid  to  the  defendant  as  follows,  viz.,  £2,000  in  fully 
paid-up  shares,  to  be  issued  by  the  companjr  in  the  name  of 
the  vendor,  £1,000  in  fully  paid-up  shares  in  the  name  of 
Marriott  (of  whom  the  defendant  had  agreed  to  purchase 
one  *of  the  businesses  to  be  transferred,  upon  whicn  [218 
nothing  turns),  and  the  balance  in  cash,  namely,  £2,600  on 
the  registration  of  the  company,  £2,600  on  the  1st  of  August 
then  n^xt,  and  the  balance  within  six  calendar  months  of 
the  registration.  Then  comes  the  clause  upon  which  the 
action  is  brought,  and  which  is  the  only  other  material 
clause.  It  is  in  these  terms:  "The  vendor  will  guarantee 
to  the  said  company  a  dividend  on  all  the  paid-up  capital 
of  not  less  than  £16  per  cent,  per  annum  for  five  years,  from 
the  1st  day  of  June  next,  with  power  for  the  directors 
of  the  said  company  to  declare  interim  dividends."  Some 
of  the  articles  it  is  important  here  to  advert  to.  The  13th 
article  says  that  '*the  certificates  of  any  shares  which  may 
be  issued  under  special  conditions  shall  indicate  the  special 
conditions  under  which  the  same  shares  are  issued,  and  in 
case  of  the  vendor's  shares,  the  words  '  not  transferable,  and 
subject  to  vendor's  guarantee,'  shall  be  considered  to  be  a 
sufficient  indication  within  the  meaning  of  this  article.'^ 
20  Eng.  Rep.  37 
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The  14th  article  gives  the  company  a  first  and  permanent 
lien  upon  all  the  shares  of  any  member  for  all  moneys  due 
from  him  to  the  company. 

The  95th  article  ordains  that  the  directors  (who  are  named 
in  the  94th  article),  other  than  the  defendant,  shall  continue 
in  office  until  the  first  general  meeting ;  but  the  defendant 
shall  continue  for  the  term  and  upon  the  conditions  men- 
tioned in  the  agreement  hereinbefore  recited. 

By  the  96th  article  the  qualification  of  a  director  was  to 
be  the  holding  of  not  less  than  fifty  shares  in  )iis  own  right. 

The  109th  article  provides  for  the  removal  of  any  director 
by  special  resolution,  but  the  article  was  not  to  aflfect  the 
defendant  until  after  the  1st  of  June,  1878,  or  until  he  should 
at  any  time  during  that  period  fail  to  carry  out  any  or  either 
of  the  conditions  set  forth  in  the  agreement,  and  on  his  part 
to  be  observed  and  performed. 

The  129th  article  vests  in  the  directors  large  powers, 
amongst  which  are  power  to  enter  into,  or  adopt  and  carry 
into  effect,  any  contracts  or  agreements  for  any  of  the  pur- 
poses of  the  company,  upon  any  terms  or  subject  to  any 
conditions  they  mav  deem  beneficial,  and  to  alter,  vary,  or 
modify  any  or  such  contracts  or  agreements  as  they  may 
219]  think  fit,  to  bring,  defend,  *compromise,  refer  to 
arbitration,  and  abandon  legal  and  other  proceedings  and 
claims  by  and  against  the  company,  and  the  directors  and 
officers  oi  the  company,  or  otherwise  concerning  the  affairs  of 
the  company,  and  generally  to  adopt  all  other  measures  and 
do  all  such  acts  as  they  may  consider  advisable  for  the  proper 
and  efficient  carrying  on  of  the  business  of  the  company,  or 
likely  in  any  other  respect  to  be  advantageous  to  the  company. 

The  189th  article,  under  the  head  "dividends,"  declares 
that  "for  five  years  from  the  Ist  of  June,  1873,  dividends 
shall  be  made,  and  all  acts  and  proceedings  in  relation 
thereto  shall  be  done  and  taken,  in  accordance  with  the  said 
agreement  confirmed  by  article  4,  and  the  several  provisions 
herein  contained  in  relation  thereto  shall  operate  subject  to 
the  provisions  of  the  same  agreement." 

It  will  be  useful,  before  we  proceed  to  the  state  of  things 
which  led  up  to  the  alleged  release,  to  review  the  position 
and  rights  of  the  shareholders  on  the  one  hand  and  the  de- 
fendant on  the  other.  The  shareholders  were  to  have  the 
benefit  of  the  defendant's  services  in  managing  for  five  yeai-s 
the  businesses  which  it  must  be  presumed  he  had  successfully 
carried  on,  and  the  security  of  his  guarantee  that  the  busi- 
ness should  yield,  or  that  he  would  make  up,  a  minimum 
dividend  of  15  per  cent,  and  his  200  fully  paid-up  shares, 
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which  he  was  not  at  liberty  to  dispose  of,  were  to  stand  as 
a  security  for  the  fulfilment  of  his  contract.  On  the  other 
hand,  the  defendant  had  the  advantage  of  a  largely  increased 
capital  to  work  with,  from  which  all  parties  expected  to 
realize  large  profits.  He  had  200  paid-up  shares,  upon  which 
he  was  entitled  to  dividends,  and  the  position  of  managing 
director  with  a  salary  for  five  years,  from  which  position  he 
could  not  be  removed  unless  he  failed  to  carry  out  the  con- 
ditions of  the  agreement  which  on  his  part  were  to  be  per- 
formed. At  the  time  of  passing  the  resolution  to  release 
him  the  defendant  had  not  made  any  default.  He  had  man- 
aged the  entire  business  of  the  company,  and  had  paid  the 
deficiency  on  the  first  year's  dividend,  so  that  on  the  30th 
of  April,  1874,  when  it  was  resolved  to  get  the  sanction  of  a 
general  meeting  to  an  arrangement  which  had  evidently 
been  agreed  upon  between  him  and  his  co-directors,  and 
which  included  as  one  of  its  terms  the  release  of  his  guar- 
antee, *he  could  not  have  been  removed  from  his  [220 
position  of  managing  director. 

But  as  early  as  February,  1874,  we  find,  from  the  evi- 
dence, that  one  at  least  of  the  concerns  was  not  working 
satisfactorily,  and  the  directors  were  anxious  to  get  rid  of  it. 

On  the  18th  of  February  it  was  resolved,  against  the  will 
and  protest  of  the  defendant,  that  ^'Mr.  Unwm  not  having 
been  able  to  meet  with  a  purchaser  for  the  business,  and 
the  directors  feeling  quite  sure  that  the  business  carried 
on  at  the  Rockingham  Works  is  not  paying,  they  deem  it 
expedient  to  stop  the  manufacture  of  anv  goods  but  what 
are  already  commenced,  and  to  dismiss  all  the  work-people 
that  they  can  manage  to  do  without  as  soon  as  practicable." 
It  does  not  appear  whether  this  resolution  was  acted  upon 
or  not,  but  on  the  28th  of  April  the  directors  resolved  that 
a  ^'Meeting  of  shareholders  be  convened  at  an  early  date 
for  the  purpose  of  taking  the  sanction  of  the  shareholders 
to  dispose  of  the  electro-plated  and  manufacturing  business 
now  carried  on  at  Rockingham  Works,  and  also  to  dispose 
of  the  premises." 

On  the  80th  of  April  the  directors  met  again,  and  passed 
the  resolution  which  gave  rise  to  the  present  litigation. 
The  resolution  is  in  these  terms :  1st.  "That  a  meeting  of 
shareholders  be  convened  at  an  early  date  for  the  purpose 
of  taking  the  sanction  of  the  shareholders  to  dispose  of  the 
electro-plated  and  manufacturing  business  now  carried  on 
at  the  Rockingham  Works,  and  also  to  dispose  of  the  above- 
mentioned  premises.  And  we  also  recommend  that  our 
managing  director,  Mr.  John  Unwin,  be  released  from  his 
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guarantee  of  15  per  cent,  on  the  conditions  named  below, 
viz.,  that  should  the  directors  and  shareholders  free  the 
managing  director  from  his  liabilities  and  responsibilities, 
he  will  surrender  his  200  shares  fully  paid  up,  amounting 
to  £2,000,  and  also  give  the  right  of  five  new  patents,  together 
with  such  assistance  as  may  be  required  for  the  disposal  of 
the  estate,  free  of  charge  to  the  company." 

2.  ''That  in  consideration  of  the  surrender  of  seventy 
fully  paid-up  shares  amounting  to  £700  by  Mr.  John  Unwin, 
the  managing  director,  a  claim  against  him  due  to  the  com- 
pany be  cancelled." 

It  does  not  appear  whether  these  seventy  shares  were  part 
of  the  100  shares  issued  to  Marriott  on  special  conditions  or 
221]  not.  Nor  is  *it  material  to  inquire.  It  is  certain 
that  they  were  no  part  of  the  200  shares  allotted  to  the  de- 
fendant as  vendor  in  his  own  name.  At  the  meeting  of 
shareholders  convened  pursuant  to  the  foregoing  resolution 
on  the  11th  of  May,  a  report  was  presented  by  the  directors, 
including  the  defendant,  to  the  effect  that  the  defendant 
had  no  means  of  paying  the  guaranteed  dividend,  and  that 
his  only  available  property  consisted  of  his  shares  in  the 
company  and  his  interest  in  five  new  patents.  The  resolu- 
tion, in  its  entirety,  was  thereupon  put  and  carried,  an 
amendment  being  rejected,  and  at  a  second  meeting  called 
for  the  purpose,  the  resolution  was  duly  confirmed. 

The  defendant  had  no  other  shares  than  those  which  he 
agreed  to  surrender,  and  the  effect  of  the  arrangenoent  there- 
fore was,  and  probably  the  object  of  it,  to  compel  the  defen- 
dant to  vacate  his  place  at  the  board,  the  possession  of  fifty 
shares  being  a  necessary  qualification  of  a  director.  Accora- 
ingly,  after  the  confirmation  of  the  resolution,  he  retired, 
and  another  gentleman  was  appointed,  who  thenceforth 
acted  as  managing  director.  The  certificates  of  the  200 
shares  were  produced  by  the  defendant  at  the  meeting  of 
directors  when  the  resolution  in  question  was  passed,  and 
were  then  placed  in  a  cupboard  in  the  director's  office,  and 
after  the  retirement  of  the  defendant,  were  taken  possession 
of  by  his  successor  and  retained.  No  transfer  of  these 
shares  to  the  company  was  ever  given,  nor  was  it  at  any 
time  asked  for.  As  we  are  to  draw  inferences,  we  are  of 
opinion  and  find  that  the  defendant  was  ready  and  willing 
to  transfer  and  would  have  transferred  them  if  he  had  been 
re(juired  to  do  so.  Before  stating  our  opinion  upon  the  first 
point  it  will  be  convenient  to  complete  tne  narrative  of  facts 
as  disclosed  by  the  evidence.  On  the  13th  of  May,  two  davs 
after  the  first  extraordinary  general  meeting,  at  whicli  the 


Vol  ir.l  QUEEN'S  BENCH  DIVISION.  293 

Sheffield  Nickel  Co.  v.  Unwin.  1877 

» — — ^ — - —  ■■    - » ■ 

resolution  to  release  was  confirmed,  and  as  if  in  anticipation 
of  the  defendant's  retirement  from  the  office  of  managing 
director,  a  resolution  was  passed  by  the  directors  that  "Mr. 
John  Unwin  having  proffered  his  services  free  of  cost  to 
assist  in  the  disposal  of  the  business,  plant,  &c.,  at  Rock- 
ingham Works,  we  also  appoint  him  manager  of  the  nickel 
and  bronzing  department  at  Globe  Works,  under  the  direc- 
tion of  the  board,  and  for  such  services  rendered  he  shall  be 
remunerated  as  the  board  may  consider  ^desirable  [222 
from  time  to  time;  but  to  have  no  claim  for  services  ren- 
dered otherwise  than  by  a  special  resolution  relating  thereto 
by  the  board." 

Some  months  after  the  defendant's  retirement  from  office, 
and  after  a  new  managing  director  was  appointed,  the  de- 
fendant was  applied  to  for  the  five  patents,  and  it  then  ap- 
peared that  all  ne  had  was  one  patent  and  four  provisional 
specifications,  all  of  which  were  out  of  date,  so  that  at  that 
time  he  had  not  as  to  the  four  even  an  inchoate  patent  right 
to  hand  over.  Upon  this  a  meeting  of  the  directors  was 
held,  at  which  they  resolved  **that  inasmuch  as  Mr.  John 
Unwin  has  not  complied  with,  the  terms  of  a  special  resolu- 
tion which  released  him  from  his  guarantee  of  15  per  cent. 
on  the  called  up  capital  of  the  company  by  giving  up  five 
patents,  stated  in  the  resolution  as  part  of  the  terms  of  the 
said  resolution,  the  directors  consider  the  said  resolution 
null  and  void."  This  resolution  was  sanctioned  and  con- 
firmed by  general  meetings,  and  was  served  on  the  defen- 
dant before  action  brought.  It  was  alleged  at  the  trial  that 
the  defendant  had  wilfully  misrepresented  to  the  directors 
that  he  held  five  complete  patents,  but  this  the  jury  nega- 
tived, though  they  fojund  that  the  directors  so  understood. 
They  also  found  that  it  was  part  of  the  bargain  that  the  de- 
fendant should  assign  five  new  patents,  and  that  he  never 
explained  that  four  of  them  were  only  provisional  specifica- 
tions out  of  date. 

Upon  the  first  question,  namely,  whether  the  resolution 
to  release  was  ultra  vires  the  company,  our  judgment  is  in 
favor  of  the  defendant.  The  resolution  in  no  way  affects 
the  constitution  of  the  companj^,  as  defined  by  the  memo- 
randum of  association,  but  being,  as  it  undoubtedly  was, 
honafide  on  the  part  of  the  directors  and  shareholders,  who 
considered  that  they  were  doing  the  best  for  their  own  and 
the  interests  of  the  company,  is  in  furtherance  of  the  main 
object  of  the  company.  We  doubt  whether  such  an  arrange- 
ment would  not  have  been  within  the  competence  of  the 
directors  themselves  in  the  exercise  of  the  very  extensive 
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powers  given  them  by  the  129th  article;  but  we  are  clearly 
of  opinion  that  it  was  intra  vires  the  company,  and  that  the 
agreement  to  guarantee  15  per  cent,  cannot  be  put  higher 
than  a  "regulation,"  which,  by  the  60th  section  of  the  Com- 
223]  pany's  Act,  1862,  the  *company  had  power  to  repeal 
or  alter.  It  was  strongly  urged  by  Mr.  Waddy  that  this 
was  a  vital  clause,  because  persons  intending  to  purchase 
shares  would  naturally  look  to  the  registered  articles  and  be 
induced  to  trust  to  the  guarantee  which  they  would  find 
there;  but  the  answer  to  this  is,  that  treating  this  clause  as 
a  "regulation"  the  repeal  of  it  must  be  registered  also,  and 
thus  appear  to  be,  as  in  fact  it  was,  an  amendment  of  the 
original  articles. 

The  argument  on  the  second  question  presented  the  case 
of  the  company  in  a  twofold  aspect.  The  resolution  to  re- 
lease was.  It  was  contended,  in  terms  conditional  upon  the 
defendant  surrendering  the  shares  and  assigning  five  valid 
patents,  and  as  this  has  not  been  done,  the  defendant  could 
not  set  up  the  resolution  as  a  bar ;  or,  secondly,  if  not  a 
conditional  contract,  it  was  a  contract  procured  by  fraud, 
inasmuch  as  the  defendant  knew  that  he  Ifad  not  five  valid 
patents  or  patent  rights  to  assign,  and  in  this  view  of  the  case 
the  company  were  justified  in  repudiating,  and  that  they  did 
repudiate  as  soon  as  they  became  aware  of  the  fraud. 

We  think  that  in  whichever  aspect  the  contract  is  viewed 
neither  of  these  arguments  affords  an  answer  to  the  defen- 
dant's case.  A  conditional  contract  ceases  to  be  conditional 
when  tlie  party  has  received  a  substantial  part  of  the  con- 
sideration :  Behn  v.  Burness  (') ;  Pust  v.  I)owi€{*).  A  con- 
tract voidable  for  fraud  cannot  be  avoided  wTien  the  other 
party  cannot  be  restored  to  his  status  quo :  Clarke  v.  Dick- 
inson (•).  For  a  contract  cannot  be  rescinded  in  part  and 
stand  good  for  the  residue.  If  it  cannot  be  rescinded  in  toto^ 
it  cannot  be  rescinded  at  all ;  but  the  party  complaining  of 
the  non-performance,  or  the  fraud,  must  resort  to  an  action 
for  damages. 

Now,  the  company,  it  is  clear,  accepted  the  200  shares, 
treated  the  defendant  in  virtue  of  his  surrender  of  them  as 
no  longer  qualified  to  act  as  director,  and  appointed  another 
managing  director  in  his  stead.  By  him  the  businesses  were 
carried  on  for  upwards  of  four  months  before  the  directors 
resolved  to  repudiate  the  agreement  under  which  the  shares 
had  been  given  up.     And  in  the  meantime  they  disposed 

(»)  3  B.  &  S.,  751 ;  82  L.  J.  (Q.B.),  204.        (»)  E.  B.  A  E.,  148  ;    27  L.  J.  (Q.B.), 
(«)  6  B.  A  S.,  20,  33 ;    34  L.  J.  (Q.  B.),    ^23. 
127. 
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of  one  of  the  businesses,  the  ^resolution  for  selling  [224 
which  was  part  of  the  resolution  of  the  11th  of  May,  which 
sanctioned  the  release  of  the  defendant  from  his  guarantee, 
and  evidently  part  of  one  entire  arrangement.  They  also 
sold  one  of  the  patents  which  was  included  in  the  original 
purchase,  and  thejr  retained  and  had  the  benefit  of  the 
patent,  one  of  the  hve,  which  was  part  of  the  consideration 
for  the  release.  It  is  true  they  had  not  disposed  of  the 
shares,  or  the  last-mentioned  patents,  nor  had  they  taken  a 
transfer  of  the  shares ;  but  it  is  clear  that  the  return  of  these 
would  not  have  restored  the  defendant  to,  or  placed  the  con- 
cern in,  the  same  condition  in  which  he  or  it  was  at  the  date 
of  the  resolution  to  release.  The  position  of  both  parties 
had  been  materially  altered,  and  it  was  therefore  too  late  in 
October  to  repudiate  the  contract. 

For  these  reasons  we  are  of  opinion  that  this  action, 
which  is  brought  to  enforce  the  guarantee,  cannot  be  sus- 
tained, and  our  judgment  must  consequently  be  for  the 
defendant. 

Judgment  for  the  dtfendavi. 

Solicitor  for  plaintiffs :  Hickin. 
Solicitor  for  aefendant :  H.  A.  Maude. 


[2  Queen's  Bench  Division,  224.] 

Jan.  22,  1877. 

[IN  THE  COURT  OF  APPEAL.] 

Hopkins  and  Others  v.  The  Great  Northern  Railway 

Company. 

Ferr^ — Disturbance — Bridge — Railway  Company — Compenaaium — Lands  Clauses  Con- 
solidatioH  Act  (8  Vict.  c.  18),  8.  ^%— Railway  Clauses  Consolidation  Act  (8  Vict 
c.  20),  s.  6. 

The  owner  of  a  ferry  cannot  maintain  an  action  for  loss  of  traffic  caused  by  a  new 
highway  by  bridge  or  ferry  made  to  provide  for  a  new  traffic. 

Quare,  whether  the  exclusive  right  of  the  owner  of  a  ferry  extends  beyond 'the 
carriage  of  passengers  by  boat. 

A  railway  company,  under  the  authority  of  their  act,  constructed  across  a  river, 
half  a  mile  above  an  ancient  ferry,  a  railway  bridge  and  a  foot-bridge,  the  foot-bridge 
being  used  by  persons  going  to  the  railway  station  and  also  to  other  places.  The 
traffic  across  -the  ferry  fell  off,  and  the  ferrv  was  given  up.  The  owners  of  the  ferry 
claimed  compensation  under  the  Lands  and  Railway  Clauses  Acts. 

Held,  reversing  the  decision  of  the  Queen's  Bench  Division,  that  no  compensation 
•could  be  recovered  :  First,  on  the  ground  that  an  action  could  not  have  [225 
been  maintained  for  disturbance  of  the  ferry  in  respect  of  the  traffic  either  by  the 
railway  or  by  the  foot-bridge,  if  they  had  been  erected  without  the  authority  of  an 
act  Seconulv,  on  the  ground  that,  the  injury  to  the  ferry  being  occasioned,  not  by 
the  construction  but  by  the  working  of  the  railway,  the  ferry  had  not  been  inju- 
riously affected  within  the  Lands  Clauses  Act  or  the  Railway  Clauses  Act. 

Rf^g.  V,  Cambrian  Ry.  Co.  (Law  Rep.,  6  Q.  B.,  422)  overl-uled 
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Action  by  the  plaintiflEs,  as  owners  of  a  ferry,  against  the 
defendants,  for  the  recovery  of  £300,  the  amount  of  an 
award,  made  between  the  parties  in  a  question  of  dispated 
compensation,  by  an  umpire  appointed  in  accordance  witli 
the  provisions  of  the  Lanas  Clauses  Consolidation  Act,  1846. 
A  case  was  stated  for  the  opinion  of  the  court  as  follows : — 
1  and  2.  Statement  that  the  plaintiffs,  as  trustees  of  the 
will  of  Charles  Boucher,  were  owners  in  fee  of  a  certain 
ancient  and  exclusive  ferry  over  the  navigable  River  Nene. 

3.  Before  and  until  the  construction  of  the  bridge  by  the 
defendants,  as  hereinafter  mentioned,  the  ferry  was  exten- 
sively used  for  the  conveyance  across  the  river  by  the  plain- 
tiffs and  their  predecessors,  owners  of  the  said  ferry,  or  their 
undertenants,  of  passengers  by  horse  and  foot,  goods, 
horses,  sheep,  cattle,  and  carriages,  and  was,  down  to  the 
said  time,  the  only  public  means  of  communication  within 
about  six  miles  between  the  north  and  south  sides  of  the 
river,  which  is  at  this  spot  navigable  and  about  100  feet  in 
breadth.  It  increases  in  width  towards  its  mouth,  and  for 
some  miles  upwards  is  of  considerable  breadth,  and  naviga- 
ble for  barges.  It  connects  two  high  roads,  the  one  to  the 
north  leading  from  the  ferry  to  Wisbeach  and  Peterborough, 
and  the  other  to  the  south  from  the  ferry  to  March,  Chatteris, 
and  so  to  Ely  and  Cambridge. 

4.  By  the  Great  Northern  Railway  (Spalding  to  March) 
Act,  1863,  the  defendants  were  authorized  to  make  a  railway 
from  Spalding  to  March,  and  to  make  a  bridge,  footway, 
and  works  across  the  river  in  connection  therewith. 

6.  The  defendants,  in  pursuance  of  and  in  exercise  of  the 
powers  contained  in  the  said  act,  constructed  a  bridge  and 
lootway  attached  to  it  across  the  River  Nene,  which  oridge 
and  footway  are  on  the  west  side  of  or  above  the  said  ferry, 
and  are  distant  from  the  landing  places  of  the  said  ferry 
about  half  a  mile. 

226]  *5a.  The  said  bridge  and  footway  are  physically 
independent  of  and  unconnected  with  this  said  ferry,  and 
in  no  way  physically  obstructed  the  same  or  the  approaches 
thereof. 

6.  The  bridge  and  footway  are  and  have  been,  since  they 
were  opened  by  the  defendants  in  or  about  the  year  1867, 
used  for  the  railway  traffic  of  the  defendants,  and  also  for 
the  passage  of  passengers  on  foot  across  the  Nene  to  and 
from  the  station  called  "Guyhirn,''  situated  on  the  south  side 
of  the  said  river.  The  said  foot-bridge  has  not  been  dedi- 
cated to  the  public.  The  passage  of  stock,  and  sheep,  and  of 
barrows  across  the  said  footway  is  prevented  by  stiles  placed 
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for  the  purpose  at  either  end.  Notices  are  put  up  near  the 
bridge  as  follows  (on  the  north  side):  "Great  Northern 
Railway.  Notice :  Any  person  found  trespassing  on  the 
railway  will  be  prosecuted.  By  order.  Alexander  Forbes, 
secretary.  November  4th,  1870."  At  the  south  end  of  the 
bridge  a  notice  is  fixed:  ''To  the  station  only."  There  are 
no  steps  bevond  these  taken  to  prevent  persons  not  intend- 
ing to  use  the  bridge  as  an  access  to  the  station  from  using 
it,  and  persons  do  in  fact  use  it  occasionally  simply  for  the 
purpose  of  crossing  the  river. 

7.  The  transit  of  goods,  horses,  sheep,  cattle,  and  carriages 
is  carried  on  bv  means  of  the  defendants'  trains,  and  such 
goods,  horses,  sheep,  cattle,  and  carriages  must  be  put  upon 
their  railway  at  some  or  one  of  their  stations,  the  nearest  of 
which  on  the  north  side  is  about  two  and  a  half  miles,  and 
on  the  south  side  is  the  Gnyhirn  station  adjoining  the  bridge 
and  footway.  In  connection  with  the  last-mentioned  station 
there  is  also  accommodation  for  loading  trains  at  the  north 
end  of  the  bridge  and  footway. 

8.  Neither  the  said  bridge  and  footway,  nor  any  of  the 
said  works,  communicate  with  the  said  ferry,  inasmuch  as 
it  is  half  a  mile  distant,  but  persons  travel  by  the  trains  oti 
the  said  railway  across  the  said  bridge  who  otherwise  would 
have  used  the  said  ferry  as  a  means  of  transit.  Stock,  cat- 
tle, and  sheep  are  also  carried  by  the  said  railway  over  the 
said  bridge  wiiich  otherwise  would  have  crossed  the  ferry. 

9.  Since  the  erection  and  opening  of  the  bridge,  footway, 
and  *works,  the  traffic  over  the  ferry  of  all  descrip-  [227 
tions,  including  foot  passengers,  fell  off,  and  the  franchise 
of  the  ferry,  and  the  plaintiffs'  interest  therein,  became  less 
valuable,  and  they  were  compelled  to  reduce  the  rents  re- 
ceived by  them  from  the  tenants  of  the  ferry,  and  ultimately 
the  ferry  was  given  up. 

10.  In  consequence  of  this  prejudicial  effect  on  the  plain- 
tiffs' ferry,  the  plaintiffs,  on  the  24th  of  February,  1872, 
caused  to  be  served  on  the  defendants  a  notice  in  writing 
stating  therein  the  nature  of  their  interest,  their  claim  for 
compensation  in  respect  of  the  injury  thereto,  and  their 
desire  to  have  the  said  question  of  disputed  compensation 
settled  by  arbitration  in  accordance  witn  the  provisions  of 
the  statutes  in  that  behalf. 

The  case  then  stated  the  proceedings  under  the  arbitra- 
tion, and  the  appearance  of  defendants  under  protest  before 
the  umpire,  who  made  his  award  in  favor  of  the  plaintiffs 
for  £300. 

A  plan  was  annexed  to  the  case,  showing  a  road  on  one 
20  Eng.  Rep.  38 
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side  of  the  river  leading  from  Peterborough  to  Wisbeach, 
and  an  approximately  parallel  road  on  the  other  side  leading 
from  March  to  Wisbeach,  with  the  ferry  affording  means  of 

gassing  from  one  of  the  roads  to  the  other.  The  Lands 
lauses  Consolidation  Acts  and  the  Railways  Clauses  Con- 
solidation Act  were  incorporated  in  the  Great  Northern 
Railway  (Spalding  to  March)  Act,  1863. 

The  question  for  the  opinion  of  the  court  was,  are  the 
plaintiiis  entitled  to  recover  the  sum  so  awarded  ? 

Majr  9,  1876.  The  case  came  before  the  Queen's  Bench* 
Division  (Blackburn  and  Quain,  JJ.),  who,  being  of  opinion 
that  it  was  governed  by  Reg,  v.  Cambrian  Ry.  Co.  ('),  gave 
judgment  for  the  plaintiffs. 

The  def endan  ts  appealed. 

"% 

Nov.  10,  21,  1876.  Mellor^  Q.C.,  and  Monckton,  for  the 
defendants :  There  is  this  distinction  between  this  case  and 
Reg.  V.  Cambrian  Ry.  Co.  (*),  that  there  the  company  took 
toll  for  the  use  of  their  bridge ;  here  the  company  only  use 
the  bridge  for  the  purposes  of  their  station.  What  they 
228]  have  done  has  oeen  done  under  the  *authority  of 
their  act,  and  the  injury,  if  any,  to  the  ferry  is  by  the  work- 
ing, not  by  the  construction,  of  the  railway,  and  is,  there- 
fore, not  a  subject  for  compensation  under  the  acts :  Brand 
V.  Haw/mersmith  Ry.  Co.  (•);  McCarthy  v.  Metropolitan 
Board  of  Works  (*).  But  the  plaintiffs  also  complain  of 
injury  by  reason  of  the  traffic  in  carriages  and  animals  being 
taken  away.  That,  however,  is  no  subject  for  compensation : 
Newton  v.  Cubitt  (*).  The  Legislature  has  thought  fit  to 
leave  such  cases  unprovided  for.  If  the  railway  had  inter- 
fered physically  with  the  ferry  the  damage  would  have  been 
the  subject  of  compensation  under  the  acts,  but  that  is  not 
the  case  here.  A  ferry  owner  cannot  stop  all  improvement 
by  setting  up  an  exclusive  right  to  take  people  across  a 
river  for  an  indefinite  distance. 

F.  M.  White  and  Silvester^  for  the  plaintiffs :  There  has 
been  no  change  of  circumstances,  nor  is  this  ferry  in  a  pop- 
ulous place,  as  in  Newton  v.  Cribitt  (*).  The  ferry  is  from 
one  high  road  to  the  other,  and  was  granted  for  the  conven- 
ience of  the  district,  and  is  now  given  up.  The  owner  of 
the  f^rry  is  bound  to  maintain  the  ferry,  and  has  a  right  to 
the  traffic.  Even  he  could  not  put  up  a  bridge :  Payne  v. 
Partridge  (*).     The  plaintiffs  do  not  want  to  stop  any  im- 

0)  Law  Rep.,  6  Q.  B.,  422.  (<)  12  C.  B.  (N.S.),  32 ;  81  L.  J.  (C.P.), 

(»)  Law  Rep.,  4  IL  L.,  171.  246. 

(»)  Law  Rep.  7  H.  h.,  243.  (*)  i  Salk.,  12. 
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provement,  and  want  merely  £300  to  compensate  them  for 
the  loss  of  their  undoubted  property,  just  as  a  landowner 
would  be  compensated.  The  injury  is  directly  traceable  to 
the  execution  of  the  powers  given  by  the  act.  In  Brand  v. 
Hammersmith  Ry.  (Jo.  ('),  the  damage  was  remote ;  here  it 
is  direct,  for  every  passenger  who  crosses  the  bridge  would 
have  crossed  by  the  ferry :  Cory  v.  Yarmouth  and  Norwich 
Railway  Co.  (*).  A  bridge  could  not  be  built  to  the  injury 
of  the  ferry :  Letton  v.  Ooodden  (').  In  Churchman  v. 
Tunstal  (*)  it  was  held  that  a  waterman  could  not  carry 
passengers  across  a  river  three  quarters  of  a  mile  from  a 
ferry :  See  also  Aitorney-OenercU  v.  Richards  (*) ;  Huzzey 
V.  Meld  (•).  At  all  events,  the  plaintiffs  have  been  injuri- 
ously affected  within  the  Lands  Clauses  Consolidation  Act 
(8  Vict.  c.  18),  *s.  68,  and  the  Railway  Clauses  Con-  [229 
solidation  Act  (8  Vict.  c.  20),  ss.  6,  16,  and  are  entitled  to 
compensation. 
]i£elloT,  Q.C.,  in  reply.  ^^  ^^  ^^^^ 

Jan.  22,  1877,  The  judgment  of  the  Court  (Lord  Cole- 
ridge, C.J.,  Mellish,  L.J.,.and  Brett  and  Amphlett,  JJ.A.) 
was  delivered  by 

Mellish,  L.J.:  This  was  an  appeal  from  a  judgment  of 
the  Queen's  Bench  Division  on  a  special  case.  [The  Lord 
Justice  read  the  material  facts  from  the  special  case.]  The 
Queen's  Bench  Division  gave  judgment  in  favor  of  the  plain- 
tiffs upon  the  authority  of  the  case  of  Reg.  v.  Cambrian 
Railway  Company  (^),  and  we  agree  that  the  present  case, 
except  in  one  point,  which  will  be  hereafter  referred  to,  can- 
not be  distinguished  from  that  of  Reg.  v.  Carribrian  Rail- 
way Company  ('),  and  that  we  have  to  consider  whether  that 
case  was  rightly  decided. 

There  are  two  questions  to  be  considered:  First,  could 
an  action  have  been  maintained  by  the  ]3laintiffs  against  the 
defendants,  if  the  defendants'  railway  bridge  and  foot-bridge 
had  been  erected  without  the  authority  of  an  act  of  Parlia- 
ment ?  And,  secondly,  if  such  an  action  could  have  been 
maintained,  are  the  plaintiffs  nevertheless  prevented  from 
recovering  compensation,  upon  the  ground  that  they  have 
not  suffered  damage  from  the  construction  of  the  railway, 
but  only  from  the  user  of  the  railway  after  it  was  constructed, 
and  that  the  case  is  therefore  governed  by  Brand  v.  Ham- 
mersmith Ry.  Co.?  (*) 

(»)  Law  Rep.,  4  H.  L.,  171.  (*)  2  An8tr.,608. 

(»)  3  Hare,  693.  (•)  2  C.  M.  A  R.,  482. 

(»)  Law  Rep.,  2  Eq.,  123.  (')  Law  Rep.,  6  Q.  B.,  422. 

(*)  Hardr.,  1*2. 
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With  respect  to  the  first  question,,  in  Reg,  v.  Cambrian 
By.  Co.  ('),  it  appears  to  have  been  admitted  by  the  counsel 
for  the  company,  that  the  owner  of  a  ferry  could  have  main- 
tained an  action  against  the  owner  of  a  railway  not  con- 
structed under  the  authority  of  an  act  of  Parliament  in 
respect  of  the  diversion  of  traffic  from  his  ferry  by  the  open- 
ing of  the  railway;  and  therefore  the  question,  whether  such 
an  action  could  be  maintained  was  very  little  considered ; 
but  Mr.  Justice  Blackburn  says :  ''  The  prosecutor' s  right  is 
to  a  ferry  or  franchise  by  which  he  had  the  exclusive  right 
of  carry  ing  passengers  across  the  river.  It  is  well  established 
that  if  that  right  is  interfered  with,  without  the  authority 
230]  *of  an  act  of  Parliament,  by  something  which  carries 
passengers  across  so  close  to  it  as  to  disturb  the  right,  an 
action  would  lie  for  that  disturbance.  The  cases,  so  far  as 
I  remember  them,  in  which  actions  have  lain  for  the  in- 
terference with  or  disturbance  of  the  right  of  ferry,  have 
been  where  there  has  been  a  carrying  across  hj  boats.  But 
I  cannot  bring  my  mind  to  doubt  the  principle,  that  if  a 
bridge  were  to  be  erected  across  a  ferry,  and  people  were  to 

go  across  the  bridge,  and  consequently  the  bridge  would 
ave  the  effect  of  disturbing  the  owner  of  the  ferry  in  his 
right,  he  would  be  entitled  to  bring  an  action  on  the  case  and 
recover  damages.  It  follows,  I  think,  that  what  the  railway 
company  have  here  done,  not  only  in  making  a  bridge  for 
carrying  railway  traffic  across,  but  actually  a  footway,  and 
taking  toll  from  foot  passengers  for  mssing  from  one  side 
to  the  other,  if  that  had  not  been  authorized  by  act  of  Par- 
liament, would  have  been  a  disturbance  of  the  ferry,  for 
which  the  owner  of  the  ferry  could  have  brought  an  action 
on  the  case"  (*).  In  the  present  case,  the  railway  compkny 
have  erected  and  opened  both  a  bridge  to  carry  the  railway 
traffic,  and  a  foot-bridge,  but  the  facts  as  to- the  user  of  the 
foot-bridge  are  different  from  what  they  were  in  Reg.  v.  Cam- 
brian Ry.  Co.  (") ;  and  it  seems  desirable  to  consider  sepa- 
rately, whether  an  action  could  have  been  maintained  in 
respect  of  the  diversion  of  traffic  by  means  of  the  railway 
bridge,  and  whether  an  action  could  have  been  maintained 
in  respect  of  the  diversion  of  traffic  by  means  of  the  foot- 
bridge. 

We  will  first  consider  that  which  is  bv  far  the  most  im- 
portant,  whether  an  action  could  have  been  maintained  in 
respect  of  the  diversion  of  traffic  caused  by  the  railway 
bridge.  Now,  in  order  that  such  an  action  may  be  main- 
tained, it  is  clearly  not  sufficient  for  the  owner  of  the  ferry 

•  (>)  Law  Rep.,  6  Q.  B.,  at  p.  480.  («)  Law  Rep.,  6  Q.  B.,  422.' 
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to  prove  that  something  has  been  done  by  which  traffic  has 
been  diverted  from  his  lerrv.  He  must  prove  that  his  right 
has  been  violated.  He  is  the  owner  of  a  particular  descrip- 
tion of  monopoly,  which  the  law  allows  to  be  created  from 
its  being  presumed  to  be  for  the  public  advantage,  and  to 
maintain  an  action  he  must  prove  that  the  defendants  have 
in  substance  done  that  which  he  has  the  sole  right  to  do. 
Now  we  apprehend  that  the  owner  of  a  ferry  has  not  a  grant 
of  an  exclusive  right  of  carrying  *passengers  and  goods  [231 
across  the  stream  by  any  means  whatever,  but  only  a  grant 
of  an  exclusive  right  to  carry  them  across  by  means  of  a 
ferry.  In  Payne  v.  Partridge  (*)  it  was  laid  down,  that  the 
owner  of  a  ferry  could  not  himself  build  a  bridjje  in  substi- 
tution for  the  ferry ;  which  seems  a  clear  decision  that  he 
has  not  a  grant  of  every  mode  of  carrying  goods  and  passen- 
gers across ;  for  if  he  had  he  would  surely  be  entitled,  if  not 
Dound,  to  provide  the  best  means  of  crossing.  The  first  gran- 
tee of  the  ferry  is  supposed  to  have  represented  to  the  Crown 
that  it  would  be  for  the  public  advantage  that  a  ferry  should 
be  established  in  the  particular  locality,  and  then,  in  con- 
sideration of  the  grantee  undertaking  perpetually  to  keep 
up  the  ferry,  the  Urown  has  granted  to  him  the  exclusive 
right  of  ferrying  within  certain  limits.  There  is  nothing  in 
the  nature  of  this  transaction  which  would  lead  me  to  be- 
lieve that  the  Crown  intended  to  guarantee,  or  had  power  to 
guarantee,  the  grantee  of  the  ferry  against  changes  of  cir- 
cumstances and  future  discoveries  of  an  entirely  different 
description  of  transit  by  which  ferrying  might  be  superseded. 
The  Crown  professes  to  protect  the  grantee  against  the  com- 
petition of  other  persons  who  are  in  the  same  line  of  busi- 
ness and  do  the  same  thing  that  he  does ;  but  he  appears  to 
run  the  risk  of  any  change  of  circumstances,  which  may  ren- 
der ferrying  at  that  place  useless. 

There  is  no  doubt,  however,  that  the  right  of  the  owner  of 
a  ferry  does  extend  somewhat  beyond  a  mere  right  to  bring 
an  action  against  persons  who  have  carried  goods  or  passen- 
gers for  hire  by  boat  from  one  terminus  of  his  ferry  to  the 
other,  and  it  is  necessary  to  examine  the  authorities  for  the 

fmrpose  of  seeing  what  the  true  limit  of  the  right  is.  We 
lave  not  been  able  discover  that  any  action  has  ever  been 
brought  by  the  owner  of  a  ferry  against  any  person  for  vio- 
lating his  right  otherwise  than  by  means  of  boats.  The  au- 
thorities, both  old  and  new,  are  all  collected  in  Huzzey  v. 
Field  C)  and  Newton  v.  Cuhitt  (*),  but  they  all  -relate  to  al- 

(»)  1  Salk.,  12.  (»)  2  C.  M.  A  R.,  482. 

(»)  12  C.  B.  (N.S.),  82;  81  L.  J.  (C.P.),  246. 
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leged  infringements  of  the  rights  of  the  owner  of  a  ferry  by 
means  of  boats.  They  establish  that  although  it  is  laid  down 
in  a  very  early  case  (*) :  "  If  I  have  a  ferry  by  prescription, 
232]  and  another  erects  ^another  ferry  on  the  same  river 
near  to  it  by  which  my  ferry  is  injured,  that  is  a  nnisance 
to  me,  for  I  am  bound  to  sustain  and  repair  the  ferry  for  the 
ease  of  the  li(^es,  otherwise  I  shall  be  grievously  amerced ;'' 
and  there  are  other  authorities  to  the  same  effect;  yet  it 
does  not  conclusively  follow,  as  a  matter  of  law,  that  be- 
cause a  new  ferry  diverts  some  of  the  traffic  from  an  old 
ferry  it  is  actionable ;  and  it  may  be  that  no  action  can  be 
maintained  in  respect  of  the  new  ferry,  if  it  has  been  set  up 
bona  fide  for  the  purpose  of  accommodating  a  new  and  dif- 
ferent traffic  from  that  which  was  accommodated  by  the  old 
ferry.  In  Newton  v.  Cubitt  (")  there  were  two  counts,  the 
first  complaining  that  the  defendants  had  carried  passengers 
in  the  line  of  the  plaintiff's  ferry,  the  second  that  they  nad 
so  done  near  the  said  ferry  for  the  purpose  of  evading  it ; 
and  Mr.  Justice  Willes,  after  showing  that  the  defendants 
had  not  carried  passengers  in  the  line  of  the  plaintiff's  ferry, 
says:  ^'The  second  count,  charging  that  the  defendants 
carried  near  the  line  of  ferry  for  the  purpose  of  evading  it, 
raises  another  question.  The  owner  of  the  ferry  has  a  causu 
of  action  for  carrying  in  the  line  of  the  ferry,  whether  it  be 
done  directly  or  indirectly.  He  has  a  right  to  the  transport 
of  the  passengers  using  the  way;  and  if  the  alleged  wrong- 
doer makes  a  landing  place  near  to  the  ferry  landing  place, 
so  as  to  be  in  substance  the  same,  making  no  material  differ- 
ence to  travellers,  such  a  wrongdoer  woiud  be  guilty  of  the 
wrong  complained  of  in  the  second  count ;  he  would  indi- 
rectly carry  in  the  line  of  the  plaintiff's  ferry"  (•).  Farther 
on  he  sajrs:  "The  principle  by  which  to  decide,  whether 
the  proximity  of  a  new  passage  across  the  water  to  an  an- 
cient ferry  is  actionable  has  not  been  clearly  laid  down. 
It  seems  reasonable  to  infer  that  if.  the  franchise  of  a  ferry 
is  established  for  facility  of  passage,  and  if  the  monopoly  is 
given  to  secure  convenient  aGcomm€>dation,  a  change  of  cir- 
cumstances creating  new  highways  on  land  would  carry 
with  it  a  right  to  continue  tne  line  of  those  ways  across  a 
water  highway ;  an^d  it  is  obvious  that  the  single  landing 
place  which  sufficed  for  an  uninhabited  marsh  would  be 
utterly  inadequate  for  several  towns  thronged  with  indus- 
233]    trial  mechanics."     Now  this  being  the  result  *of  the 

(»)  2  Roll.  Abr.,  140.  (»)  12  C.  B.  (N.S.),  at  p.  59;  31  L.  J. 

O  12  C.  B.  (N*.S.),  32;  81  L.  J.  (C.P.),    (C.P.),  at  p.  253. 
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authorities,  it  seems  to  us  by  no  means  clear  that  a  person 
building  a  bridge  over  a  stream,  even  in  the  line  of  a  ferry, 
would  be  liable  to  an  action  by  the  owner  of  a  ferry.  It  is 
true  that  the  opening  a  new  bridge  might  be  as  prejudicial, 
or  indeed  mucm  more  prejudicial  to  the  property  of  the 
owner  of  the  ferry  than  the  setting  up  of  a  rival  ferry ;  but 
the  one  does  and  the  other  does  not  involve  the  direct  doing 
of  the  very  thing  the  exclusive  right  to  do  which  has  been 
granted  to  the  owner  of  the  ferry;  and  it  seems  to  be  extend- 
ing the  principle  of  liability  for  an  indirect  violation  of  the 
rights  of  the  owner  of  a  ferry  to  an  unreasonable  extent,  to 
hold  that  it  extends  to  make  a  person  liable  to  an  action, 
who  has  not  ferried  or  carried  passengers  by  boat  at  all. 

This,  however,  is  not  the  point  which* we  have  to  decide. 
It  may  be  that  if  a  person  built  and  opened  a  bridge  in  the 
line  of  a  ferry,  so  as  to  enable  persons  and  goods  to  be  con- 
veyed from  the  highway  on  which  one  terminus  of  the  ferry 
was  situate  to  the  highway  on  which  the  other  terminus 
was  situate,  he  ought  to  be  held  to  have  indirectly  violated 
the  rights  of  the  owner  of  the  ferry :  but  that  is  not  what 
the  defendants  have  done.  The  railway  bridge  does  not 
join  the  highway  on  which  one  terminus  of  the  lerry  is  situ- 
ate CO  the  highway  on  which  the  other  terminus  is  situate. 
The  passengers  and  goods  which  are  conveyed  over  the  rail- 
way oridge  do  not  use  the  highway  on  each  side  of  the  river 
adjoining  the  ferry  at  all.  They  use  the  railway  as  a  sub- 
stitute for  those  highways  as  well  as  a  substitute  for  the 
ferry.  How  can  it  be  said  that  the  defendants,  by  opening 
an  entirely  new  highway  of  a  different  description  from  the 
old  highways  and  the  ferry  for  the  general  accommodation 
of  the  public,  have  either  directly  or  indirectly  violated  the 
plaintiffs'  right,  their  right  being  to  have  the  exclusive  fer- 
rying of  goods  and  passengers  from  the  one  side  of  tl^e  river 
to  the  other  in  that  locality  ?  Then  the  passages  we  have 
cited  from  Mr.  Justice  Willes's  judgment  in  Newton  v. 
Oubitt  (')  seem  strongly  in  the  defendants'  favor.  From 
what  is  there  said  it  would  follow,  that  even  if  the  railway 
bridge  had  never  been  made,  but  the  railway  company  had 
established  a  new  ferry  for  the  purpose  of  conveying  goods 
and  passengers  from  their  railway  on  one  side  of  the  river 
to  their  railwav  on  the  other  side,  *it  would  not  have  [234 
been  actionable,  for  the  railway  would  have  been  a  new 
Iiighway  on  land,  which  a  change  of  circumstances  had  ren- 
dered necessary,  and  it  would  be  reasonable  that  the  new 
highway  should  be  allowed  to  be  continued  over  the  water 

(>)  12  C.  B.  (N.S),  at  p.  59;  81  L.  J.  (C.P.),  at  p.  263. 
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highway.  It  is  tme  that  there  was  not  in  this  case,  as  in 
NewUai  v.  Cubitt  ('  u  a  change  of  circamstances  in  the  imme- 
diate neighborhood  of  the  feny,  which  lendensd  the  new 
highway  necessary,  but  there  was  a  general  change  of  cir- 
cumstances in  the  country  at  laige  which  rendered  this  new 
highway  necessary,  not  only  or  principally  for  the  accom- 
modation of  the  persons  who  formerly  used  the  ferry,  but 
for  the  accommodation  of  a  mach  larger  portion  of  the  pub- 
lic ;  and  we  cannot  think  that  it  would  have  been  illegal  or 
a  violation  of  the  rights  of  the  owner  of  the  ferry  to  have 

S'ven  the  public  that  accommodation,  even  if  the  railway  had 
fen  made  without  the  authority  of  an  act  of  Parliament. . 
There  is  another  consideration,  which  seems  to  us  to  be  in 
favor  of  the  defendants.  If  owners  of  ferries  are  held  enti- 
tled to  compensation,  they  will  certainly  form  a  singular 
exception  to  all  other  persons  who  were  the  owners  of  high- 
ways, or  had  a  le^l  interest  in  the  profits  to  be  derived 
from  the  use  of  highways  before  railways  were  invented. 
It  can  hardly  be  necessary  to  enumerate  the  different  classes 
of  persons  who  had  a  legal  interest  in  the  old  highways,  and 
who  have  suffered  loss  from  the  diversion  of  tramc  from 
those  highways  to  railways;  proprietors  of  canals,  turn- 
pike trustees,  holders  of  turnpike  bonds,  trustees  of  river 
navigations,  and  holders  of  bonds  secured  on  their  tolls, 
have  all  suffered  great  losses  from  the  diversion  of  traffic  to 
railways  and  have  received  no  compensation.  Xo  doubt 
their  rights  have  not  been  infringed,  though  their  property 
has  been  affected.    They  were  all  in  substance.the  owners  of 

E articular  kinds  of  highway.  If  any  person  used  their 
ighway  without  their  permission  and  without  paying  their 
toll,  the  law  gave  them  a  remedy,  but  they  had  no  remedy 
for  a  diversion  of  traffic  caused  by  the  invention  of  a  better 
kind  of  highway.  Is  the  owner  of  a  ferry  in  a  different 
position  \  We  think  he  is  not.  We  thinK  he  also  is  the 
owner  of  a  particular  description  of  highway,  who  is  enti- 
tled to  his  legal  remedy  if  anybodv  infringe  upon  his  right, 
235]  or  uses  his  highway  ^without  paying  his  toll,  but 
that  he,  like  the  others,  must  bear  the  loss  occasioned  by 
the  diversion  of  traffic  caused  by  the  introduction  of  rail- 
ways. Another  class  of  persons  interested  in  highways 
may  be  referred  to,  more  analogous  to  the  owners  of  ferries. 
The  Crown  had  exactly  the  same  prerogative  respecting 
bridges  that  it  had  respecting  ferries.  Suppose  that  the 
Crown  had,  in  consideration  of  a  person  undertaking  to 
keep  perpetually  in  repair  a  bridge  over  a  stream  carrj-ing 

(»)  12  C.  B.  (N.S.),  32;  81  L.  J.  (C.P.),  246. 
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a  highway,  granted  to  sach  person  and  his  heirs  a  reason- 
able toll  in  respect  of  all  persons  and  goods  passing  over  the 
bridge;  or,  in  other  words,  assume  the  existence  of  a  good 
toll  thorough  in  respect  of  a  bridge.  The  owner  of  the  toll 
would  be  possessed  of  a  franchise  exactly  similar  to  that  of 
the  owner  of  a  ferry,  and  would  be  liable  to  be  indicted  if 
he  did  not  keep  the  bridge  in  repair ;  but  would  he  be  enti- 
tled to  compensation  on  account  of  traffic  having  been 
diverted  from  his  bridge  by  a  new  railway  1  It  is  difficult 
to  suppose  that  he  would,  for  his  right  to  receive  toll  in  re- 
spect of.  all  persons  and  goods  passing  over  his  bridge  has 
not  been  violated  in  the  least.  On  the  whole,  we  are  of 
opinion  that  no  action  could  have  been  maintained  by  the 
plaintiffs  in  respect  of  the  railway  bridge  if  it  had  been 
opened  without  the  authority  of  an  act  of  Parliament. 
.  We  have  next  to  consider  whether  the  plaintiffs  would 
have  had  a  good  cause  of  action  in  respect  of  the  foot-bridge. 
Now  the*  case  finds  that  the  company  had  charged  no  toll  in 
respect  of  the  foot-bridge,  and  only  used  it  to  enable  pas- 
sengers to  get  to  and  from  their  station,  and  assuming  that 
an  action  might,  under  some  circumstances,  be  maintained 
by  an  owner  of  a  ferry  for  the  disturbance  of  his  ferry  by 
the  opening  of  a  bridge,  and  that  the  indirect  profit  obtained 
by  the  company  from  the  use  of  the  bridge  has  the  same 
effect  as  the  charging  of  a  toll,  still  we  think  that  the  case 
of  Newton  v.  Ovbitt  (*)  is  an  authority  that  no  action  could 
have  been  maintained  by  the  plaintiffs  in  respect  of  the  foot- 
bridge. The  foot-bridge  was  made  expressly  to  provide  for 
a  new  traffic  in  which  the  defendants  had  an  interest,  and 
was  rendered-  necessary  by  a  change  of  circumstances,  and 
it  seems  to  us  that  we  should  be  overruling  Newton  v. 
Ovbitt  (*),  if  we  held  that  the  defendants  were  obliged  to 
compel  all  persons  who  wished  *to  cross  the  river  to  [236 
or  from  the  defendants'  station  to  go  round  by  the  plain- 
tiffs' ferry.  The  case,  indeed,  finds  that  some  persons  who 
were  not  going  to  the  station  used  the  foot-bridge  to  cross 
the  river.  We  do  not  see  how  the  defendants  can  be  liable 
for  the  acts  of  trespassers,  and  if  they  were  liable  for  the 
acts  of  trespassers,  they  would  be  liable  to  an  action  for  not 
having  prevented  those  persons  from  crossing  the  bridge, 
and  not  liable  on  account  of  their  acts  to  pay  compensation 
to  be  assessed  under  the  Lands  Clauses  Consolidation  Act. 
For  these  reasons,  we  are  of  opinion  that  the  plaintiffs  could 
not  have  maintained  any  action  against  the  defendants, 
either  in  respect  of  the  railway  bridge  or  in  respect  of  the 

(>)  12  c.  b.  (n.s.),  32;  31  l.  j.  (c.p.),  246. 
20  Eng.  Rep.  39 
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foot-bridge,  if  they  had  been  erected  without  the  authority 
of  an  act  of  Parliament,  and  that  consequentlj'^  they  are  not 
entitled  to  maintain  this  action. 

Having  come  to  this  conclusion,  it  is,  strictly  speaking, 
unnecessary  for  us  to  give  any  opinion  on  the  second  point; 
but  as  the  second  point  is  the  one  on  which  the  judgment  of 
the  court  below,  both  in  the  present  case  and  in  that  of 
Reg,  V.  Cambrian  Ry.  Co.  ('),  mainly  proceeded,  we  have 
thought  it  right  to  consider  it  and  give  our  opinion  upon  it. 
For  that  purpose  we  must  consider  what  was  the  rule  of 
law  established  by  the  case  of  Brand  v.  Hammersmith  Ry. 
Co,  («),  and  determine  whether  the  present  case  comes  within 
the  rule.  Now,  what  was  decided  in  Brand  v.  Hammer- 
smith  Ry,  Co,  (')  was  that  the  owner  and  occupier  of  a 
house  was  not  entitled  to  recover  compensation  from  a  rail- 
way company,  in  respect  of  the  nuisance  and  actual  struc- 
tural damage  to  his  house  caused  by  vibration  arising  from 
the  running  of  trains  after  the  line  was  opened ;  and  the 
ground  of  the  decision  appears  to  us  to  have  been  that  a 
i-ailway  company  is  not  bound  to  pajr  compensation  for 
damage  necessarily  caused  by  the  running  of  their  trains  in 
the  way  authorized  by  their  act  of  Parliament  after  the  line 
is  opened  to  the  public.  The  two  learned  lords  who  formed 
the  majority  of  the  House  of  Lords  on  that  occasion  care- 
fully examined  the  different  sections  of  the  Lands  Clauses 
Consolidation  Act  and  the  Railway  Clauses  Consolidation 
Act  bearing  on  the  subject,  and  from  that  examination  came 
to  the  conclusion  that  compensation  is  only  given  for  dam- 
237]  age  caused  by  the  construction  *of  the  railway  and 
works,  and  is  not  given  for  damage  caused  by  the  user  of 
the  railway  after  it  has  been  constructed  and  opened  to  the 
public.  Now,  that  being  the  rule  so  established,  we  are  of 
opinion  that  the  present  case  comes  within  the  rule.  It 
seems  clear  to  us  that  the  damage  for  which  compensation 
is  claimed  in  the  present  case  has  arisen  solely  from  the 
user  of  the  railway  and  works  after  they  had  been  con- 
structed and  opened  to  the  public,  and  has  not  arisen  from 
the  construction  of  the  railway  and  works.  In  the  case  of 
Reff.  V.  Cambrian  Ry.  Co,  (*)  the  judges  rely  on  the  clause 
in  the  Lands  Clauses  Consolidation  Act  by  which  the  word 
*'land"  includes  ''franchises."  This,  no  doubt,  proves 
that  if  franchises  are  injured  by  the  construction  of  the  rail- 
way or  works — which  they  may  be — compensation  may  be 
obtained,  but  surely  does  not  prove  that  compensation  ought 
to  be  given  for  damage  caused  to  a  franchise  by  the  user  of 

(')  Law  Rep.,  6  Q.  B.,  422.  (*)  Law  Rep.,  4  H.  L.,  171. 
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a  railway  after  it  has  been  constructed,  contrary  to  the  rule 
in  other  cases.  The  court  also  relied  upon  this,  that  in 
Brand  v.  Hammersmith  Ry.  Co.  (')  the  company  had  no 
intention  to  cause  damage  to  Mr.  Brand's  house  though 
damage  was  occasioned  by  their  acts,  but  that  in  Reg.  v. 
Cambrian  Ry,  Co.  (*)  it  was  the  object  of  the  company  to 
divert  the  traffic  from  the  plaintiffs'  ferry.  We  cannot  see 
why  this  should  make  any  difference.  It  is  impossible  to 
deny  that  structural  damage  to  a  house  was  the  proper  sub- 
ject of  compensation,  if  the  damage  was  caused  Tby  the  con- 
struction of  the  railway;  but  compensation  is  not  given 
because  the  damage  is  caused  by  the  user  of  the  railway, 
and  not  by  its  construction.  If  that  be  good  law,  why  is 
there  not  to  be  some  rule  respecting  franchises  ?  If  damage 
is  caused  to  a  franchise  by  the  construction  of  a  railway,  as, 
for  instance,  if  the  approach  to  a  ferry  is  blocked  up  by  a 
railway  embankment,  compensation  would  be  given,  but  we 
can  see  no  reason  why  the  owner  of  a  franchise  should  have 
a  greater  right  to  compensation  for  damage  caused  by  the 
user  of  a  railway,  as  distinguished  from  its  construction,  * 
than  any  one  else.  Then  Mr.  Justice  Blackburn  expresses 
an  opinion  that  the  construction  of  the  railway  may  be 
treated  as  the  proximate  cause  of  the  damage  to  the  owner 
of  the  ferry,  because  the  railway  was  constructed  for  the 
purpose  of  diverting  the  traffic  *from  the  ferry.  It  [238 
seems  to  us  that  the  construction  of  the  railway,  as  distin- 
guished from  the  user  of  the  railway  after  it  was  con- 
structed, was  not  the  proximate  c^use  of  the  damage  suffered 
by  the  owner  of  the  ferry,  for  this  simple  reason,  that  if  the 
railway  and  foot-bridge  had  only  been  constructed  and 
never  opened  to  the  public  or  used,  it  is  plain  the  owner  of 
the  ferry  would  have  suffered  no  damage  whatever.-  We 
are  therefore  of  opinion  that,  in  accordance  with  the  judg- 
ment of  the  House  of  Lords  in  the  case  of  Brand  v.  Ham- 
mersmith Ry.  Co.  (*),  the  appellants  are  entitled  to  succeed. 
The  judgment  for  the  plaintiffs  must  be  reversed,  and 
judgment  entered  for  the  defendants,  with  costs  both  in  the 
court  below  and  here. 

Judgment  reversed  and  entered  for  the 
defendants. 

Solicitor  for  plaintiffs :  O.  F.  Smith. 

Solicitors  for  defendants :  Johnston^  Farquhar  &  Co. 

(«)  Law  Rep.,  4  H.  L.,  171.  («)  Law  Rep.,  6  Q.  B.,  422. 
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Co.  V.  State,  3  Wall.,  210  ;  Fort  Plain  Minnesota  :    Lee  v.  Minneapolis,  22 
Bridge  Co.   v.   Smith,   30  N.  Y..  44;  Minn.,  13;  Karst  v.  St.  Paul,  etc.,  22 
State  V.  Commissioner,  etc.,  38  N.  J.  Minn.,  118,  23  Minni,  401. 
Law,  473.  Nebraska  r  Nebraska  City  «.  Lamp- 
In  the  following  states  it  is  held  kin,  6  Neb.,  27. 
under  statute,  or  otherwise,  that  the  New  York  :    Gallup  v.  Albany  Rail- 
owner  of  a  lot  abutting  on  a  street  is  way,  etc.,  65  N.  Y.,  1;  Hatch  «.  Bowes, 
entitled  to  damages  against  a  city  alter-  54  How.  Pr.  R.,  439. 
ing  the  grade  or  increasing  the  use  of  Pennsylvania:    New,  etc.,  v.  Mc- 
a  street,  if  he  show  that  the  municipal  Chesney,  85  Penn.  St.  R.,  522. 
authorities,  before  he  built  upon  hiq  Wisconsin  :    Dore  v.  Milwaukee,  42 
lot,  had  so  improved  or  appropriated  Wise,  109. 

the  street  as  to  indicate  fairly  and  rea-  In  the  following  cases  a  municipal 

sonably  that  no  future  change  would  corporation  was  held  liable,  because  it 

be  made.     As  the  charters  of  different  was  guilty  of  negligence  in  the  per- 

cities  in  the  same  state  vary,  contra-  formance  of  the  work,  resulting  in  c?tr<f<-t 

dictory  decisions  in  the  same  state  do  injury  to  the  abutter  :  Shawneetown  v. 

not  necessarily  indicate  any  contradic-  Mason,  82  Ills.,  337 ;  Pekin  v.  Brere- 

tory  rule.  ton,  67  Ills.,  477:  Karst  v.  St.  Paul. 

See  16  Eng.  R.,  73  note  ;  2  Dillon's  22  Minn..  118  ;  Dore  u.  Milwaukee.  42 

Munic.  Corp.,  §  543.  Wise.  109  ;  Stack  v.  East,  etc.,  85  Ills., 

Canada,  Lower:    Joseph  v.  Mon-  377;  New,  etc.,t?.  McChesney,  85  Penn. 

treal,  21  L.  C.  Jur.,  232.  St.  R.,  522. 

niinois:    Elein  v.  Eaton,  83  Ills.,  See   Gallup  v.  Albany,  etc.,  65  N. 

535  ;  Pekin  t?.  Brereton,  67  Ills.,  477  ;  Y.,  1. 
Stack  V.  East,  etc.,  85  Ills.,  377. 
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[2  Queen's  Bench  Division,  238.] 

Dec.  1,  1877. 
[IN  THE  COURT  OF  APPEAL.] 

Sanguinetti  V.  The  Pacific  Steam  Navigation    • 

COMPANT. 

Ship — Charterparfi/y  Constniciion  of — Cesser  of  Cliarterer's  Liability —  Waiver  of  Lien 
on  Cargo  at  Request  of  Charterer's  Agent — Charterer  Consignee  of  Cargo — Demurrage 
— Damages  for  Detention — Stiffening  Coat. 

Statement  of  claim,  that  defendants  chartered  plaintiff's  ship  for  a  voyage  from 
Cardiff  to  Callao  with  a  cargo  of  coals,  to  be  consigned  to  defendants'  agent  at  Callao. 
By  the  chnrterparty  the  ship  was  to  be  loaded  at  the  rate  of  76  tons  per  day,  com- 
mencing when  sh^  was  wholly  unballasted ;  stiffening  coal  to  be  supplied  at  the 
ship's  expense  at  the  rate  of  40  tons  per  working  day,  all  days  on  which  stiffening 
coal  was  taken  on  board  or  the  ship  was  detained  for  Uie  same,  to  be  excluded  from 
the  working  days  allowed  for  loading ;  the  vessel  to  be  discharged  at  the  rate  of  40 
tons  per  day  ;  demurrage  to  be  paid  for  each  day  beyond  the  said  days  allowed  for 
loading  and  discharging  at  the  rate  of  Zd.  per  registered  ton  per  day ;  the  master 
to  have  a  lien  on  the  cargo  for  all  freight  and  demurrage ;  all  liability  of  the  char- 
terers to  cease  as  soon  as  the  cargo  was  on  Aboard;  and  all  questions,  [239 
whether  of  short  delivery,  demurrage,  or  otherwise,  to  be  settled  with  charterer's 
agent  at  the  port  of  destination  (which  settlement  to  be  binding  on  the  owners) ;  the 
owners  and  master  to  have  a  lien  on  the  cargo  for  all  freight,  dead  freight,  and  de- 
murrage. 

That  the  ship  was  detained  by  the  default  of  the  defendants  in  providing  stiffen- 
ing coal ;  that  the  cargo  was  ultimately  loaded  ;  that  plaintiff  requested  the  defen- 
dants' agent  at  Callao  to  settle  the  claims  as  to  demurrage,  <fi;c.,  of  the  plaintiff,  which 
he  refused  to  do ;  but  the  defendants'  agent  required  the  plaintiff  to  deliver  the  cargo, 
which  the  plaintiff  accordingly  did,  without  enforcing  his  lien  for  demurrage.  Plam- 
tiff  claimed  £360  from  the  defendants  for  demurrage  or  damages  for  detention. 

The  defendants  demurred  to  so  much  of  the  claim  as  alleged  liability  under  the 
charterparty,  on  the  ground  that  the  liability  of  the  defendants  had  ceased  on  the 
loading  of  the  cargo : 

Hela^  I.  That  the  demurrage  clause  applied  to  the  loading  of  the  stiffening  coal 
as  well  as  to  the  loading  of  cargo  proper.  But,  2.  Even  if  it  did  not,  the  lien  for 
" demurrage"  would  extend  to  damages  for  detention  by  not  loading  stiffening  coal, 
as  well  as  to  demurrage  proper.  And  therefore,  3.  That  the  cesser  of  liability  clause 
applied  to  liability  in  respeot  of  both.  4.  That  the  fact  that  defendants  were  them- 
selves consignees  as  well  as  charterers  made  no  difference  in  the  construction  of  the 
cesser  of  liability  clause.  6.  That  the  rest  of  the  clause,  giving  the  defendants* 
agent  power  to  settle  claims  for  short  delivery  and  demurrage,  made  no  difference 
in  the  construction  as  to  cesser  of  liability.  6.  That  the  facts,  that  the  defendants' 
agent  refused  to  settle  the  demurrage,  and  that  the  plaintiff  had  delivered  the  cargo 
at  the  request  of  the  defendants'  agent  without  enforcing  the  lien,  did  not  revive  the 
defendants'  liability  under,  or  give  rise  to  an  action  on,  the  charterparty. 

Statement  of  claim,  that,  on  the  28th  of  December,  1874, 
a  charterparty  of  the  ship  Guiseppe  wag  entered  into  between 
the  plaintiff,  who  was  owner,  and  the  defendants,  for  a 
voyaffe  from  Cardiff  to  Callao.  The  charter  was  set  out, 
and  the  following  are  material  parts :  The  ship  to  proceed 
to  Cardiff  and  there  load,  in  any  dock  ordered  by  shippers, 
a  full  cargo  of  steam  coal  from  the  colliery  named  by  the 
charterers'  agent  on  the  vessel's  arrival  at  Cardiff,  and  being 
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SO  loaded,  to  proceed  to  Callao  and  there  deliver  the  same, 
as  ordered  by  charterers'  agents  (the  act  of  Grod,  tire,  and  all 
accidents  of  seas,  &c.,  excepted),  freight  to  become  due  on 
the  right  delivery  of  the  cargo,  and  to  be  paid  at  the  rate  of 
24s.  per  ton  of  28  cwts.,  one-half  by  charterers'  acceptance 
at  four  months  from  sailing  of  the  ship,  or  in  cash  under 
discount,  and  the  balance  on  unloading  and  right  delivery 
of  cargo. 

240]  *"The  ship  to  be  loaded  at  the  average  rate  of  75 
tons  per  clear  working  day  (as  tendered,  during  night  and 
day),  commencing  when  the  vessel  is  in  berth  (under  the  tip 
where  tips  are  used)  wholly  unballasted,  and  ready  to  receive 
cargo,  notice  of  which  is  to  be  given  in  writing  by  the  master 
to  charterers'  agent." 

Then  followed  a  clause  excepting  from  the  calculation  of 
working  days  the  time  lost  by  strikes  or  other  causes  be- 
yond the  control  of  the  charterers. 

"Stiffening  coal,  if  required,  to  be  supplied  at  the  ship's 
expense,  and  at  the  rate  of  40  tons  per  clear  working  day 
after  written  notice  is  given  to  the  charterers'  agents  of  its 
being  required,  but  all  days  on  which  stiflfening  coal  is  taken 
on  board!^  or  the  ship  is  detained  for  the  same,  are  to  be  ex- 
cluded in  the  computation  of  the  said  working  days  allowed 
for  loading. 

"The  vessel  to  be  discharged  at  the  average  rate  of  40 
tons  per  clear  working  day,  after  written  notice  is  given  to 
the  charterers'  agent  of  readiness  to  deliver.  Demurrage 
to  be  paid  for  each  day  beyond  the  said  days  allowed  for 
loading  and  discharging  respectively,  at  the  rate  of  3^.  per 
registered  ton  per  day. 

•     "The  master  to  have  a  lien  on  the  cargo  for  all  freight 
and  demurrage  due  under  this  agreement. 

"All  liability  of  the  charterers  under  this  agreement  shall 
cease  as  soon  as  the  cargo  is  on  board  (except  as  to  the  afore- 
said payment  to  be  made  on  sailing),  and  all  questions, 
whether  of  short  delivery,  demurrage,  or  otherwise,  are  to 
be  settled  with  the  manager  or  agents  of  the  charterers  at 
the  port  of  destination  (which  settlement  is  to  be  binding 
on  the  owners) ;  the  owners  and  master  to  have  a  lien  on  the 
cargo  for  all  freight,  dead  freight,  and  demurrage." 

The  claim  then  alleged  that  the  ship  proceeded  to  Cardiff, 
and  was  ready  to  receive  stiffening  coal  on  the  24th  of  Feb- 
ruary, 1875,  of  which  notice  was  given  to  the  defendants. 

The  whole  of  the  ballast  could  not  be  taken  out  of  the 
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vessel  until  the  necessary  stiffening  coal  should  have  been 
provided,  and  the  usage  was  to  discharge  the  greater  portion 
of  the  ballast,  and  to  retain  a  small  quantity  of  ballast 
which  is  kept  in  the  vessel  *for  the  purpose  of  keep-  [241 
ing  her  upright,  and  this  latter  small  quantity  of  ballast  is 
discharged  simultaneously  with  the  receipt  of  the  stiffen- 
ing coal.  • 

The  defendants  did  not  supply  the  stiffening  coal  accord- 
ing to  the  notice  until  the  14th  of  April,  1875,  and  the  ship 
was  thereby  prevented  from  being  wholly  unballasted  within 
the  true  intent  and  meaning  of  the  charterparty  until  the 
14th  of  April,  1875,  and  the  plaintiff  was  also  thereby  pre- 
vented from  giving  such  notice  of  the  vessel  being  ready  to 
receive  cargo. 

Although  no  time  was  lost  by  reason  of  any  of  the  ex- 
cepted causes  or  perils,  &c.,  the  defendants  did  not  load  the 
ship  at  the  rate  in  the  charterparty  mentioned,  and  the 
defendants  occupied  and  consumed  forty-eight  days  over 
and  above  the  time  which  it  would  have  taken  to  load  the 
ship  at  the  rate  aforesaid. 

The  defendants  detained  the  ship  forty-eight  days  over 
and  above  the  period  so  agreed  upon  for  loading  as  afore- 
said, and  thereby  became  liable  to  pay  to  the  plaintiff  £350 
13*.,  for  demurrage  of  the  vessel,  or  for  damages  for  the 
detention  of  the  vessel. 

The  defendants  ultimately  loaded  the  agreed  cargo  on 
board  the  ship,  and  the  plaintiff  carried  the  same  in  the 
ship  to  Callao  for  the  defendants,  and  there  required  the 
manager  or  agent  of  the  defendants  at  the  said  port  of  des- 
tination to  settle  the  several  questions  aforesaid,  and  to  pay 
to  the  plaintiff  the  damages  to  which  the  plaintiff  was  en- 
titled by  reason  of  the  several  breaches  of  contract,  and  the 
said  demurrage.  But  the  agent  refused  to  settle  the  ques- 
tions, or  to  pay  the  damages  or  demurrage. 

The  defendants,  by  their  manager  or  agent,  in  that  behalf 
required  and  req^uested  the  plaintiff  to  deliver  the  said  cargo, 
and  he  then  delivered  the  same  to  the  defendants  without 
enforcing  his  said  lien  for  demurrage,  and  the  defendants 
then  tooK  delivery  thereof  accordingly. 

Demurrer  to  so  much  of  the  statement  of  claim  as  alleges 
liability  in  respect  of  what  took  place  in  England,  on  the 
ground  that  it  appears  that  the  cargo  was  on  board,  and  all 
liability  of  the  defendants  was  by  the  charterparty  to  cease 
thereupon  ;  and  also  on  the  ground  that  it  does  not  appear 
that  the  said  questions  had  been  settled  with  the  said  man- 
ager or  agents  of  the  defendants. 
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242]  *1876.  May  24.  Benjamin,  Q.C.  ( Wood  Hill,  with 
liim),  for  the  plaintiflf. 

Cohen,  Q.C.  {Crompton,  with  him),  for  the  defendants, 
cited  Kish  v.  Cory  (*),  Bannister  v.  Breslauer  (').- 

Mellor,  J. :  It  is  stated  in  the  claim  that  the  defendants 
by  their  manager  or  agent  required  the  "plaintiflf  to  deliver 
the  cargo,  and  he  delivered  the  same  to  the  defendants  with- 
out enforcing  his  lien  for  demurrage,  and  they  then  took 
delivery  thereof  accordingly."  There  was  no  fresh  bargain, 
and  I  confess  myself  bound  by  the  authority  of  the  cases 
cited  by  Mr.  Cohen,  that  the  meaning  of  the  contract  was 
that  all  liability  of  the  defendants  on  the  contract  should 
cease. 

QiiAiN,  J. :  We  must  give  a  full  meaning  to  the  cesser 
clause,  and  that  cesser  clause,  in  words  similar  to  these,  has 
been  construed  hitherto  to  get  rid  of  all  liability  for  deten- 
tion or  for  demurrage  at  the  port  of  loading  in  England. 
Looking  at  the  statement  of  claim,  it  seems  to  me  clear  that, 
as  to  the  fortv-eight  days,  an  action  for  demurrage  or  deten- 
tion is  got  rid  of  by  the  cesser  clause.  I  should  be  disposed 
to  act  upon  the  judgment  of  Brett,  J.,  in  Kish  v.  Cory  ('), 
and  to  hold  that  the  detention  of  a  ship  under  these  circum- 
stances must  be  treated  as  demurrage  and  be  within  the  lien 
clause.  Then  with  regard  to  the  demurrer,  Mr.  Benjamin 
argued,  as  I  understand,  that  the  personal  liability  of  the 
defendants  is  disposed  of,  and  a  lien  given  ;  but  that,  if  after 
that  the  defendants  ask  him  to  waive  his  lien,  and  to  give 
up  the  goods,  that  revives  the  personal  liabilitj^.  I  do  not 
think  that  argument  can  be  sustained.  The  giving  up  the 
personal  responsibility  remains  still  in  the.  contract,  and  the 
only  thing  the  shipowner  could  do  was  to  enforce  his  lien 
or  make  a  fresh  bargain  on  the  waiver  of  it.  There  must  be 
judgment  for  the  defendants. 

From  this  judgment  the  plaintiflf  appealed. 

Dec.  1.  When  the  appeal  came  on  to  be  heard,  some  dis- 
cussion arose  as  to  the  form  of  the  demurrer,  and  of  the 
243]  pleadings  *generally.  It  was  admitted  that  the  con- 
duct of  the  charterers'  agent  at  Callao,  as  alleged,  miglit 
disclose  a  fresh  cause  of  action  independent  of  the  liability 
arising  out  of  the  charterparty,  which  would  have  to  be  tried 
hereafter,  and  that  this  cause  of  action  was  not  covered  by 
the  demurrer;  but  it  was  agreed  that  the  alleged  refusal  of 
the  agent  to  settle  the  questions  of  demurrage  at  Callao,  and 
the  delivery  of  the  cargo  to  him  at  his  request  without  enforc- 

(')  Law  Rep.,   10  Q.  B.,  553,  and  per        («)  Law  Rep.,  2  C.  P.,  497. 
Brett,  J.,  at  p.  660.  (=')  Law  Rep.,  10  Q.  B.,  at  p.  560. 
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ing  the  shipowner's  lien,  so  far  as  they  affected  the  liability 
of  the  defendants  under  the  charterparty,  should  be  consid- 
ered as  included  in  the  demurrer,  although  they  did  not 
"  take  place  in  England." 

Benjamin^  Q.C.  {A,  Mussell  with  him),  for  the  plaintiff : 
On  the  true  construction  of  this  charterparty  the  present 
claim  is  not  included  in  the  lien  clause,  and  consequently 
not  included  in  the  cesser  of  liability  clause.  The  lien  clause 
only  mentions  "demurrage;"  this  claim,  although  called  a 
claim  for  demurrage,  is  a  claim  for  damages  for  detention. 
Demurrage  is  a  technical  term  which  only  applies  when 
there  is  a  gpecific  number  of  lay  days  allowed,  and  then  a 
specific  number  of  days  allowed  for  demurrage  at  a  certain 
rate.  In  this,  charterparty  there  is  no  such  stipulation.  At 
any  rate,  demurrage  is  only  applicable  to  delay  in  loading 
the  cargo ;  but  here  the  delay  was  in  unballasting  the  ship, 
and  putting  in  the  stiffening  coal,  which  was  no  part  of  the 
cargo.  The  charterer,  therefore,  was  not  intended  to  be 
relieved  from  liability  in  respect  of  this  detention  :  Kish  v. 
Cory  (*) ;  LocJchart  v.  Folk  (') ;  Francesco  v.  Massey  (•). 
But  supposing  the  present  claim  for  detention  is'included 
in  the  hen  clause,  the  defence  set  up  by  the  grounds  of  de- 
murrer is  unreasonable  and  unprecedented.  This  case  dif- 
fers from  all  others  reported  on  this  subject,  inasmuch  as  in 
all  other  cases  the  charterer  and  the  consignee  of  the  goods 
were  different  persons.  The  general  custom  is  for  the  mer- 
chant abroad  to  employ  a  correspondent  in  England  to  char- 
ter the  ship  and  consign  the  goods  to  him.  The  charterer 
has  no  interest  in  the  matter  after  the  ship  has  sailed.  But 
here  the  charterers  and  the  consignees  are  the  same  persons, 
and  they  stipulate  that  instead  *of  paying  the  freight,  [244 
and  demurrage,  and  other  charges  in  England,  their  agent, 
who  wilj  receive  the  goods,  shall  settle  them  at  Callao.  The 
word  "settle"  must  include  payment.  The  agent  was  to 
pay  the  freight  and  other  charges  and  receive  the  cargo. 
The  claim  for  cesser  of  liability  was  conditional  on  his  doing 
this.  He  refuses  to  settle,  and  induces  the  captain  to  deliver 
the  cargo  to  him.  Surely,  it  cannot  be  said  that  the  liability 
of  the  charterers,  who  are  also  the  owners. of  the  cargo,  is 
thereby  released.  The  lien  on  the  car^o  was  only  a  col- 
lateral security,  and  the  plaintiff  can  give  that  up  without 
givinff  up  his  right  to  the  debt. 

OoKen,  Q.C.  {A,  Williams  with  him),  for  the  defendants  : 
It  may  turn  out  on  the  evidence  that  the  agent  at  Callao  had 

0)  taw  Rep.,  10  Q.  B.,  658.     .  («)  10  Ex.,  132. 

(»)  Law  Rep.,  8  Ex.,  101. 

20  Eng.  Rep.  40 
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authority  to  bind  the  defendants  by  a  fresh  promise  to  pay, 
and  that  he  did  make  such  promise;  but  that  is  a  fresh 
caase  of  action  which  is  not  covered  by  this  demurrer.  This 
demurrer  only  extends  to  all  claims  under  the  charterparty. 
With  respect  to  the  word  "  demurrage,"  it  has  been  decided 
that  where  special  days  for  demurrage  are  not  mentioned  in 
a  charterparty,  the  lien  for  demurrage  includes  all  detention 
in  port,  whether  at  the  port  of  loading  or  at  the  port  of  dis- 
charge :  Bannister  v.  Breslauer  (') ;  Francesco  v.  Mas- 
sey{^)\  Kish  v.  Coryi^).  There  is  no  distinction  between 
coal  for  stiffening  and  coal  for  the  ordinary  cargo ;  when- 
ever the  days  for  loading  end,  the  days  for  demurrage  be- 
l^n ;  this  claim  for  detention  is  therefore  included  in  the 
lien  clause,  and  consequently  in  the  cesser  of  liability  clause. 
That  clause  is  not  conditional,  but  absolute. 
rBRETT,  J.,  referred  to  French  v.  Gerber  (*).] 
There  is  no  distinction  made  in  the  reported  cases  between 
cases  where  the  charterer  and  consignee  are  the  same  person 
and  where  they  are  different ;  nor  is  there  any  distinction  in 
reason.  In  either  case  the  shipowner  gives  up  all  his  right 
of  action  against  the  charterer  in  exchange  K)r  his  lien  on 
the  cargo,  and  if  he  waives  the  lien,  the  right  of  action  will 
Mot  revive.  The  word  ''settled"  does  not  include  payment. 
It  was  necessary  to  give  the  agent  the  power  of  settling  dis- 
245]  puted  charges  on  both  sides;  *but  the  shipowner 
looked  only  to  the  cargo  for  payment ;  and  the  agent  would 
deduct  the  short  delivery  from  the  freight. 
A,  Jiussell,  in  reply*  referred  to  Oray  v.  Carr{*), 
Mellish,  L.J.:  The  question  in  this  case  depends  upon 
whether,  according  to  the  true  construction  of  this  charter- 

Sarty,  the  defendants  were  liable  to  pay  either  demurrage  or 
amages  for  detention  in  respect  of  the  ship  having  been 
detained  for  a  greater  length  of  time  than  at  the  rate  of  forty 
tons  a  day  for  loading  what  was  called  stiffening  coal,  and 
the  demurrer  in  terms  apfjears  really  to  raise  the  question 
whether  they  were  liable  in  respect  of  a  cause  of  action 
which  arose  immediately  on  the  detention  having  accrued 
in  England.  We  thought,  in  order  to  settle  the  question 
fully  between  the  parties,  it  was  desirable  also  to  consider 
the  question  whether  any  cause  of  action  on  the  charterparty 
would  arise  in  respect  of  that  demurrage,  or  dainages  for 
detention,  in  the  event  of  the  charterers'  agent  not  settling 
for  it  when  the  ship  arrived  at  Callao.    The  clause  respect- 

(')  Law  Rep,.  2  C.  P.,  497.  (*)  1  C.  P.  D.,  737 ;  since  aftirmed  by  the 

(«)  Law  Rep.,  8  Ex.,  101.  Court  of  Appeal,  Feb.  6. 1877,  20.  P.  D. 

(»)  Law  Rep.,  10  Q.  B.,  553.  (*)  Law  Rep.,  6  Q.B.,  622. 
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ing  demurrage,  which  I  will  refefr  to  first,  is  this :  "  Demur- 
rage to  be  paid  for  each  day  beyond  the  said  days  allowed 
for  loading  and  discharging  respectively,  at  the  rate  of  Sd. 
per  registered  ton  per  day."  Now  the  first  question  I  will 
consider  is,  whether  the  word  "loading"  in  that  clause  is 
confined  to  the  loading  of  the  ship,  at  the  rate  of  seventy- 
five  tons  per  day,  after  the  stiflfening  coal  has  been  put  in 
and  all  the  ballast  taken  out,  or  whether  it  includes  the 
putting  the  stiffening  coal  on  board,  so  that  if  the  ship  is 
detain^  in  respect  oi  furnishing  the  stiffening  coal  a  greater 
time  than  would  be  occupied  at  the  rate  of  forty  tons  per 
day,  thete  is  an  agreement  to  pay  damages  at  the  rate  of  Sd. 
per  registered  ton  per  day  in  respect  of  that  demurrage. 
The  charter  says:  ''The  ship  is  to  be  loaded  at  the  average 
rate  of  seventy-five  tons  per  clear  working  day,  commencing 
when  the  vessel  is  in  berth  under  tip,  wholly  unballasted, 
and  ready  to  receive  cargo,  notice  of  which  is  to  be  given  iu 
writing  by  the  master  to  charterers'  agent."  Now,  I  agree 
that  that  time  does  not  begin  until  after  the  stiffening  coal 
has  been  put  on  board,  because  the  ballast  is  not  to  be 
entirely  tafeen  out  until  the  stiffening  coal  has  been  put  on 
board.  Then  there  is  the  clause :  ''  An^  time  lost  by  reason 
of  *riots,  strikes,  &c.,  to  be  excluded  m  the  compu-  [246 
tation  of  the  said  working  days."  Then  it  says:  ''Stiffen- 
ing coal,  if  nequired,  to  be  supplied  at  ship's  expense,  and 
at  the  rate  of  forty  tons  per  clear  working  day  after  written 
notice  is  given  to  the  charterers'  agent  of  its  being  required  ; 
but  all  days  on  which  stiffening  coal  is  taken  on  board,  or 
the  ship  is  detained  for  the  same,  are  to  be  excluded  in  the 
computation  of  the  said  working  days  allowed  for  loading." 
Thus  it  appers  that  the  days  occupied  in  putting  on  board 
the  stiffening'  coal  are  not  to  count  in  the  loading  days, 
which  loading  is  to  be  done  at  the  rate  of  seventy-five  tons 
per  day.  But  if  you  look  at  the  substance  of  what  the 
parties  meant,  it  is  plain  enough  that  they  meant,  if  stiffen- 
ing coal  was  required  it  was  to  be  loaded  at  the  rate  of  forty 
tons  per  day,  and  after  that,  when  the  ballast  has  been  taken 
out,  the  cargo  was  to  be  loaded  at  the  rate  of  seventy-five 
tons  a  day.  In  my  opinion,  they  are  separated  because 
one  is  to  be  at  the  one  rate  of  forty  tons  per  day,  and  the 
other  is  to  be  at  the  other  rate,  namely,  of  seventy-five  tons 
per  day. 

Then,  after  giving  the  rate  at  which  the  vessel  is  to  be  dis- 
charged, it  says:  "Demurrage  to  be  paid  for  each  day 
beyond  the  said  days  allowed  for  loading  and  discharging 
respectively;"  and  if  the  stiffening  coal  is  part  of  the  load- 
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ing,  then  each  day  during  which  the  forty  tons  is  to  be  put 
in  is  one  of  the  days ;  and  when  we  look  at  the  sense  of  it, 
why  is  not  the  shipowner  to  receive  his  3rf.  per  registered 
ton  per  day  just  as  much  if  there  is  delay  in  the  days  allowed 
for  loading  the  stiflfening  coal?  If  he  cannot  go  on,  or  does 
not  choose  to  go  on,  without  stiflfening  coal,  why  is  he  not 
to  receive  his  Sd.  per  registered  ton  per  day  just  as  much 
for  that  as  in  respect  of  any  delay  tnat  may  occur  in  the 
seventy-five  tons  per  day?  To  suppose  the  contrary  is  ab- 
surd. It  may  be  added  that  here  there  is  no  number  of  lay 
days  mentioned  in  the  charter ;  it  does  not  say  ten,  or  four- 
teen, or  any  particular  number  of  days  for  loading,  but 
whatever  time  is  occupied  beyond  the  rate  of  fortv  tons  per 
day  while  loading  stiflfening  coal,  and  beyond  the  rate  of 
seventy-five  tons  per  day  while  loading  the  rest  of  the  cargo, 
is  to  be  paid  for,  however  long  or  short.  I  can  see  no  reason 
why  that  should  not  apply  to  any  delay  or  detention  in 
loading  the  stiflfening  coal,  as  well  as  to  detention  in  loading 
the  other,  though,  after  all,  it  makes  no  diflference,  in  my 
247]  opinion,  *even  if  the  construction  were  otherwise, 
because  the  next  clause  is,  *'The  master  to  have  a  lien  on  the 
cargo  for  all  freight  and  demurrage  due  under  this  agree- 
ment." The  real  question  we  have  to  decide  is,  what  is  the 
meaning  of  ^'demurrage"  under  that  clause?  In  my  opinion, 
when  we  look  at  the  whole  charter,  that  must  have  meant  to 
include  damage  by  the  detention  during  the  loading  of  the 
stiflfening  coal,  as  well  as  during  the  loading  of  the  other 
cargo.  It  woutd  be  a  very  awkward  construction  to  make 
the  word  '* demurrage"  mean  two  things  in  these  two  clauses 
which  come  directly  one  after  the  other,  and  as  a  means  of 
avoiding  that,  the  proper  construction  is  to  sav  that  the  de- 
murrage in  both  of  them  extends  to  the  detention  beyond 
the  supposed  time  while  the  stiflfening  coal  is  being  loaded, 
as  well  as  to  the  supposed  time  for  loading  the  rest  of  the 
cargo. 

That  being  so,  then,  we  6ome  to  the  clause  which  dis- 
charges the  charterer  from  liability.  "All  liability  of  the 
charterers  under  this  agreement  shall  cease  as  soon  as  the 
cargo  is  on  board,  except  as  to  the  aforesaid  payment,  to  be 
made  on  sailing."  Stopping  there,  those  are  the  words  on 
which  a  construction  has  been  put  in  numerous  cases,  and 
it  is  quite  clear  that,  according  to  the  authorities,  they  can- 
not be  confined  to  a  liability  arising  from  breaches  subse- 
quently to  the  loading,  but  they  include  all  liability  under 
the  charter  of  every  description.  That  is  the  prima  facie 
meaning,  and  therefore  they  include  all  liability,  and,  in  my 
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opinion,  include  the  liability  in  respect  of  the  demurrage 
for  detaining  the  ship  after  the  stiffening  coal  had  been  put 
on  board,  as  well  2\s  damages  for  detaining  the  ship  during 
the  loading  of  the  stiflFening  coal.  Then  it  goes  on,  "  And 
all  questions,  whether  of  short  delivery,  demurrage,  or  other- 
wise, are  to  be  settled  with  the  manager  or  agents  of  the 
charterers  at  the  port  of  destination,  which  settlement  is  to 
be  binding  on  the  owners,  the  owners  and  the  master  to 
have  a  lien  on  the  cargo  for  all  freight,  dead  freight,  and 
demurrage." 

No\v,  what  is  the  meaning  of  the  word  ''settle?"  Does 
it  mean  to  revive  the  liability  which  has  been  taken  away 
in  terms  by  the  previous  clause,  which  says,  ''All  liability 
under  this  agreement  shall  cease?"  In  the  first  place,  if  it 
did,  it  would  make  the  two  clauses  contradict  one  another ; 
it  would  revive  and  continue,  in  *fact,  that  which  [248 
would  not  have  been  begun,  because  the  construction  practi- 
cally would  be  that  a  liability  was  not  to  arise  until  .the 
charterers'  agent  had  refused  to  settle.  In  my  opinion,  the 
word  "settle"  does  not  import  that  there  is  a  contract  on 
the  part  of  the  defendants  to  pay  by  means  of  their  agent. 
I  think  the  contrary  is  shown  from  the  clause  immediately 
following,  that  the  plaintiff  is  to  have  a  lien  for  all  freight, 
and  dead  freight,  and  demurrage ;  and  in  my  opinion,  not- 
withstanding the  consignors  and  consignees  are  the  same 
persons,  and  notwithstanding  the  cargo  is  to  be  delivered  to 
tlie  defendants  themselves  through  their  agents,  still  the 
clause  does  mean  that  the  plaintiff  is  to  bring  no  action  at 
law  at  all,  after  the  ship  is  fully  loaded,  against  the  char- 
terers on  the  charter,  that  he  is  to  have  as  a  remedy  for  his 
freight,  dead  freight  and  demurrage,  nothing  but  a  lien  on 
the  cargo.  The  clause  says  that  all  claims  for  short  deliv- 
ery are  to  be  settled  in  the  same  manner.  A  claim  for  short 
delivery  is  in  fact  a  cross-claim,  it  is  a  claim  by  the  char- 
terers against  the  shipowner  in  respect  of  the  shipowner  not 
delivering  the  full  quantity  of  cargo  which  is  loaded  on 
board,  and  I  think  it  means  that  this  is  to  be  settled  by  the 
charterers'  agent  at  Callao ;  he  is  to  settle  it,  as  I  under- 
stand, by  deducting  it  from  the  freight  before  the  cargo  is 
delivered.  This  seems  to  me  to  be  the  plain  and  natural 
meaning  of  the  words  which  the  parties  nave  used,  having 
regard  to  the  construction  put  on  clauses  of  this  kind  by  a 
great  variety  of  cases,  and  1  do  not  think  these  words  about 
the  settlement  or  the  fact  that  the  coals  were  delivered  to 
the  charterers'  agent,  furnish  any  reason  why  we  should  put 
a  different  construction  on  them.     There  may  have  been 
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reasons  why  the  defendants  wished  to  make  the  shipowner 
compel  their  agent,  who,  I  suppose,  had  been  receiving  a 
large  quantity  of  money  for  them,  to  settle  with  him,  so  that 
they  might  not  have  the  trouble  of  doing  it  themselves. 
Therefore  it  seems  to  me  that  the  true  meaning  of  this  con- 
tract is  that  there  was  to  be  no  liability  on  the  charterers  at 
all  after  the  loading  of  the  cargo^ 

Now  in  the  statement  of  claim  it  is  alleged  that  the  defen- 
dants themselves,  by  their  agent  or  manager,  requested  that 
the  cargo  might  be  delivered  to  them  without  enforcing  the 
lien,  if  that  is  true,  that  may  possibly  give  rise  to  a  right 
249]  on  the  part  of  the  *piaintiff  wholly  independent  of 
the  charter,  but  it  would  be  a  contract  dehors  the  char- 
ter. Mr.  Benjamin  said  he  did  not  claim  on  the  present 
occasion,  or  wish  for  any  decision  about,  any  right  he  might 
have  independently  of  the  charter,  therefore  we  give  no 
opinion,  one  way  or  the  other,  in  respect  of  any  claim  that 
there  may  be  against  the  defendants  on  account  of  their 
agent  or  manager  having  requested  that  the  cargo  should 
be  delivered  without  the  lien  for  demurrage  having  been 
enforced. 

In  my  opinion,  according  to  the  true  construction  of  the 
charter  itself,  the  defendants  were  free  from  all  liability  on 
the  ship  sailing  after  it  was  fully  loaded.  In  my  opinion 
the  liability  did  not  revive  merely  because  no  settlement  was 
come  to  with  the  charterers'  agent,  and  the  shipowner  ought 
to  have  enforced  his  lien.  On  those  grounds  I  am  of  opin- 
ion that  the  judgment  of  the  Queen's  Bench  Division  ought 
to  be  affirmed. 

Brett,  J. A.:  In  my  opinion  this  demurrer  is  confined  to 
any  right  of  action  arising  on  the  charterparty,  and  if  the 
statement  of  claim  does,  upon  proof  by  evidence,  enable  the 
plaintiff  to  sustain  any  action  against  the  defendants 
which  is  not  an  action  in  right  of  the  charterparty  itself,  this 
demurrer  is  not  pointed  to  any  such  right.  Therefore  if  the 
plaintiff  can  sustain  any  right  of  action  within  the  allega- 
tions of  this  statement  of  claim  against  the  defendants  by 
reason  of  anything  which  their  agents  did,  under  their  au- 
thority, that  is  stiliopen  to  him  ;  and  the  only  question  we 
have  to  determine,  and  the  only  question  whicli  the  Queen's 
Bench  Division  determined,  was,  whether  there  was  a  right 
of  action  on  the  charterparty. 

Now  with  regard  to  that,  I  have  come  to  the  conclusion 
that  there  is  no  action  at  all  by  the  plaintiff  against  the  de- 
fendants on  this  charterpa^t3^ 

In  the  first  place,  I  agree  that  the  claim  here  is  within  the 
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demurrage  clause ;  and  I  think  that  is  so,  whether  the  stiffen- 
ing coal  is  in  some  sense  to  be  considered  as  part  of  the 
cargo,  or  whether  it  is  not.  Mr.  Benjamin  admitted  that  it 
was  part  of  the  cargo ;  but  I  am  not  sure  after  all  that  it  is 
so,  because  I  observe  that  the  stiffening  coal  is  to  be  sup- 
plied at  the  ship's  expense.  However  that  may  be,  the  way 
the  matter  strikes  me  is  this :  Where  a  ship  is  *char-  [250 
tered  to  carry  goods  on  a  voyage,  the  time  of  the  occupation 
of  that  ship  depends  partly  upon  the  conduct  of  the  char- 
terer and  partly  upon  the  conduct  of  the  shipowner ;  the 
length  of  time  occupied  by  the  ship  on  the  voj'age  mainly 
depends  upon  the  accident  of  the  wind  and  weather,  bat 
partly  upon  the  conduct  of  the  shipowner;  the  time  occu- 
pied before  the  voyage  certainly  depends  in  some  measure 
upon  the  conduct  of  the  charterer,  because  the  charterer  is 
always  to  supply  a  cargo  to  be  loaded.  So  at  the  other  end 
of  the  voyage,  the  time  during  which  the  ship  is  or  may  be 
occupied  will  depend  upon  whether  the  charterer,  or  his 
consignee,  is  there  ready  to  receive  the  cargo.  Now  as  to 
the  time  of  the  occupation  of  the  ship  at  the  beginning  and 
the  end  of  the  voyage,  that  part  of  it  which  depends  on  the 
conduct  of  the  charterer  or  consignee  is  generally  provided 
for  by  what  used  to  be  called  the  lay  dayll.  The  lay  days 
are  those  days  during  which,  though  the  ship  is  detained 
by  the  conduct  of  the  charterer  or  consignee,  the  shipowner 
is  not  allowed  to  make  any  claim  in  respect  of  the  occupa- 
tion of  his  ship,  beyond  the  freight.  Therefore  in  every 
charterparty  you  require  a  number  of  lay  days  to  be  fixed — 
lay  days  at  the  commencement  of  th*e  voyage  and  lay  days 
at  the  termination  of  the  voyage. 

Now,  there  are  two  ways  of  fixing  the  number  of  these 
lay  days,  one  is  to  estimate  the  number  of  days  which  will 
be  fairly  required,  and  to  state  those  in  the  charterparty,  as, 
for  instance,  that  for  the  loading  and  unloading  oi  the  ship 
twenty-eight  lay  days  shall  be  allowed.  But  another  mode 
is  that  which  was  followed  in  this  case,  which  is  bv  the  use 
of  certain  phraseology  which  will  become  applicable  accord- 
ing to  circumstances,  so  as  to  arrive  at  the  number  of  lay_ 
days  that  are  to  be  allowed  for  the  loading  of  the  coals ;  and" 
in  this  case  the  lay  days  at  the  commencement  of  the  voy- 
age, which  may  depend  upon  the  conduct  of  the  charterer, 
will  be  regulated  by  the  quantity  of  coal  which  he  will  pro- 
vide for  the  loading  of  the  ship  day  by  day,  and  which  he 
is  bound  to  provide,  although  at  the  expense  of  the  ship  so 
far  as  the  stiffening  of  the  ship  is  concerned.  The  number 
of  daj^s  which  the  ship  .may  be  occupied  at  the  port  of  load- 
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ing  will  therefore  depend  on  the  conduct  of  the  charterer. 
Instead  of  naming  tne  days,  the  capacity  of  the  ship  not 
251]  being,  perhaps,  exactly  known,  certainly  the  *qaan- 
tity  of  stiffening  she  would  require  not  being  known,  the 
number  of  lay  days  are  here  fixed  by  a  phraseology  which 
will  become  applicable  according  to  circumstances,  and  will 
be  ascertained  as  soon  as  the  ship  arrives  and  before  the 
loading  begins.  If,  when  the  ship  arrives  at  the  port  of 
loading  it  is  found  she  is  a  ship  that  will  carry  a  cevtain 
number  of  tons  of  coal,  the  first  thing  to  be  done  is  to  divide 
the  quantity  of  coal  she  will  carry  by  seventy-five,  that  will 
give  you  a  certain  number  of  lay  days ;  then  yon  must  take 
the  quantity  of  coal  which  will  be  required  for  stiflFening 
and  divide  that  by  forty.  That  will  give  another  number  of 
lay  days.  Add  those  two  numbers  of  lay  days  together 
and  you  will  get.  the  number  of  lay  days  allowed  for  this 
ship  at  the  port  of  loading,  and  the  construction  of  the  char- 
terparty  is  the  same  as  though  that  number  of  days  had 
been  originally  written  in  the  charterparty  as  the  number 
of  lay  days.  Then  that  being  so,  the  charterparty  goes  on 
to  say  if  the  ship  is  detained, — of  course  it  being  always  un- 
derstood by  the  default  of  the  charterer, — beyond  those 
days,  for  however  long  she  may  be  detained  beyond  the  lay 
days,  demurrage  is  to  be  payable.  Therefore,  it  seems  to 
me,  that  consideration  shows  that  all  the  days  of  detention 
beyond  those  lay  days  allowed  at  the  port  of  loading  are  to 
be  paid  for  by  demurrage ;  and  that  would  bring  the  whole 
case  within  tne  demurrage  clause. 

The  questioij  of  whether  payment  or  compensation  to  be 
made  for  days  over  the  lay  days  is  to  be  considered  as  de- 
murrage, or  whether  it  is  to  be  considered  as  detention, 
generally  depends  upon  this,  whether  there  is  a  fixed  num- 
ber of  demurrage  days  mentioned  in  the  charterparty,  be- 
cause if  there  is  a  fixed  number  of  demurrage  days  beyond 
lay  days,  and  the  ship  is  delayed  by  the  fault  of  the  char- 
terer, then  the  detention  beyond  that  is  what  is  called  a 
detention,  to  be  compensated  for  by  damages;  but  here  the 
number  of  demurrage  days  is  not  mentioned  at  all,  and, 
therefore,  all  the  detention  beyond  the  lay  days  seems  to 
me  to  be  demurrage,  and  quite  within  the  demurrage  clause. 
Therefore,  whether  the  stiffening  coal  be  part  of  the  cargo  or 
not,  all  the  days  beyond  the  aggregate  number  of  days  to 
be  allowed  the  charterer  for  loading  the  ship  and  for  sup- 
plying stiffening  coal,  if  required,  are  demurrage  days,  and 
252]  are  within  the  demurrage  clause.  *But  if  they  were 
not,  and  if  the  demurrage  clause  were  to  be  confined  to  a 
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certain  number  of  days,  I  should  entirely  agree  that  in  the 
clause  which  gives  a  lien  demurrage  is  to  be  enlarged,  and 
will  not  only  include  demurrage  days  proper,  but  also  days 
of  detention  where  a  claim  is  to  be  made  in  the  nature  of 
demurrage. 

I  therefore  come  to  the  conclusion  that  in  this  charter- 
party  there  is  a  lien  for  the  detention  of  the  ship  at  the  port 
of  loading.  There  was,  therefore,  a  right  of  lien  in  the 
hands  of  the  captain  upon  this  cargo  in  respect  of  the  claim 
for  which  this  statement  of  claim  is  framed,  that  is,  for 
detention.  If  that  be  so,  whether  the  decision  in  the  late 
case  of  French  v.  Gerher  (')  is  adopted  or  not,  about  which, 
therefore,  we  need  not  give  an  opinion,  the  absolving  clause 
here,  unless  it  is  to  be  distinguished  from  the  absolving 
clause  in  other  charterparties  in  former  cases,  will  clearly, 
according  to  the  authorities,  absolve  the  defendants  from 
any  claim  in  respect  of  any  detention  at  the  port  of  loading, 
and  that  will  reduce  the  question  in  this  case  to  be,  whether 
the  latter  part  of  the  clause  does  modify  the  former  part  so 
as  to  make  it  different  from  the  other  cases. 

For  a  moment  I  was  struck  certainly  with  the  observation 
or  suggestion  that  here  there  were  questions  of  short  deliv- 
ery which  were  to  be  dealt  with  at  the  port  of  discharge, 
and  certainly  for  short  delivery,  in  whatever  sense  you  take 
it,  there  can  be  no  lien  on  the  part  of  the  shipowner ;  but 
when  you  come  to  look  at  this  it  seems  to  me  that  the  short 
delivery  here  spoken  of  would  be  a  claim  by  the  charterer 
against  the  shipowner,  as  Mr.  Cohen  has  contended.  But 
supposing  there  is  a  short  delivery,  the  charterer  not  only 
in  general  affirms  that  he  is  not  bound  to  pay  freight  in  re- 
spect of  that  which  is  not  delivered,  but  that  he  is  also  en- 
titled to  make  a  claim  upon  the  captain  for  not  having 
delivered  a  full  and  complete  cargo ;  and  I  entirely  agree, 
as  far  as  I  know,  that  altnough  it  is  not  the  case  m  strict 
law,  yet  in  ordinary  practice  that  matter  is  usually  settled 
at  the  time  of  the  delivery  of  the  cargo,  and  upon  the  terms 
that  freight  shall  be  paid  in  respect  of  the  quantity  that  is 
short,  but  that  the  value  of  it  shall  be  deducted  from  the 
whole  freight  which  is  payable  in  respect  of  the  full  de- 
livery. It  appears  to  me,  therefore,  that  this  question  of 
*short  delivery  is  one  which  is  to  be  determined  by  [253 
the  agent  at  Callao,  and  is  a  stipulation  in  favor  oi  the 
charterers. 

There  is  another  question  which  the  agent  of  the  charter- 
ers at  Callao  may  be  the  person  most  qualified  to  determine, 

(>)  1  C.  p.  D.,  787;  sinoe  affirmed  by  the  Court  of  Appeal,  2  C.  P.  D. 

20  Eng.  Rep.  41 
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and  that  is  the  question  of  demurrage  at  the  port  of  dis- 
charge. If  there  is  any  dispute  about  the  extent  of  that 
demurrage,  the  number  of  days  which  the  captain  may  be 
kept  or  not,  that  is  a  thing  that  may  be  well  settled  by  the 
charterers'  agent  there.     In  this  charterpartv  he  is  given 

fiower  to  settle  both  those  questions  against  the  shipowner, 
f,  therefore,  there  was  sucn  a  dispute  as  this,  whether  the 
captain  was  to  be  entitled  to  claim  ten  or  fifteen  days  de- 
murrage at  the  port  of  discharge,  the  agent  might  deterrliine 
on  only  ten,  nevertheless  the  captain  might  insist  on  fifteen 
days,  and  might  refuse  to  deliver  the  cargo  unless  he  were 

Said  for  fifteen.  In  such  a  case  the  defendants  say  the 
ecision  of  the  agent  is  to  be  binding  on  the  shipowner,  and 
if  the  captain  did  detain  the  cargo  for  such  a  reason,  the 
shipowner  would  be  liable  for  that  act  of  the  captain.  If 
the  charterers  paid  the  fifteen  days'  demurrage  in  order  to 
get  delivery,  then  the  five  days  would  have  to  be  paid  back, 
because  the  decision  of  the  agent  would  be  binding  on  the 
shipowner.  This  clause,  therefore,  was  probably  drawn 
witii  reference  to  the  demurrage  at  the  port  of  discharge, 
but  then,  by  reason  of  the  generality  of  the  words  of  it,  we 
must  not  confine  it  to  that,  and  it  is  applicable  to  ordinary 
demurrage  at  the  port  of  loading.  If  tnere  were  a  dispute 
between  the  captain  and  the  charterers  as  to  the  number  of 
days  upon  which  demurrage  was  due  at  the  port  of  loading, 
information  being  given  to  the  agent  abroad,  I  apprehend 
under  this  clause  he  might  settle  that  too.  But  all  these 
are  settlements  of  questions  which  may  be  come  to  before 
the  captain  is  to  give  up  his  lien  at  all,  and  it  is  not  incon- 
sistent with  them  that  the  ordinary  meaning  should  be 
given  to  the  other  part  of  the  clause,  namely,  that  all  liabil- 
ity of  the  charterers  should  cease,  and  that  the  shipowner 
has  made  up  his  mind,' consistently  with  all  the  cases  that 
have  been  decided,  to  rely  upon  his  lien  alone  as  his  remedy. 
This  construction  seems  to  me  to  give  effect  to  all  parts 
of  the  clause,  and  I  am,  therefore,  of  opinion  that  the  Queen's 
Bench  Division  is  right.  But  it  is  expressly  to  be  under- 
254]  stood  that  in  *so  deciding  we  do  not  in  the  least 
determine  whether  or  not,  upon  circumstances  which  arose 
at  Callao,  the  plaintiff  has  a  right  of  action,  either  against 
the  present  defendants  or  against  the  defendants'  agent  at 
Callao,  independently  of  the  charterparty. 

Amphlett,  J. a.:  I  am  of  the  same  opinion.  Treating 
the  demurrer  as  confined  to  the  cause  of  action  under  the 
charterparty,  I  do  not  propose  to  repeat  the  reasons  which 
have  been   clearly   given  by   the   tord   Justice  and   my 
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Brother  Brett.     I  only  say  I  entirely  adopt  those  reasons, 
and  I  agree  that  the  decision  of  the  court  below  should  be 

a    rmea.  Judgment  affirmed. 

Solicitors  for  plaintiff:  Ingledew^  Ince  &  Oreening,  for 
Ingledew,  Ince  &  Vachell,  Cardiff. 

Solicitors  for  defendants:  Fields  Roscoe  &  Oo.^  for  Bate- 
son  &  Co.,  Liverpool.  ■. 


[2  Qaeen's  Bench  Division,  264.] 
Feb.  27,  1877. 

Evershed  v.  The  London  and  North  Western  Rail- 
way Company. 

Railway  Company — Undue  Preference — Oratuitous  Carting — Loading/  and  unloading 
of  Cuatomei's  Goods,  in  order  to  prevent  Traffic  from  pacing  over  other  Railway — 
liailways  CUnue%  CoMolidaiion  AcU  1845  (8  cfr  ^  Vict.  e.  20),  8.  90 — Railway  and 
Canal  Traffic  Act,  1854  (17  d:  18  Viet.  c.  31),  ».  2. 

The  plaintiff  was  a  brewer  carrying  on  business  at  B.,  where  the  defendants,  a 
railway  company,  ftnd  the  M.  Company,  another  railway  company,  had  stations. 
Three  firms  of  brewers  also  carried  on  bu8iness  at  B.,  and  their  premises  respectively 
were  connected  with  the  M.  Railway.  The  plaintiff's  premises  were  not  connected 
with  the  M.  Railway.  In  order  to  prevent  the  traffic  of  the  three  firms  from  pass- 
ing wholly  over  the  M.  Railway,  and  to  divert  some  portion  of  it  to  their  own  line, 
the  defendants  carted  goods  gratuitously  between  their  station  at  B.  and  the  prem- 
ises of  the  three  firms  respectively,  and  they  also  allowed  certain  deductions  from 
the  rates  charged  to  the  three  firms  for  the  carriage  of  their  goods,  the  effect  of 
which  was  that  their  goods  were  loaded  and  unloaded  oy  the  defendants  gratuitously. 
The  defendants  did  not  cart  goods  gratuitously  for  the  plaintiff  between  his  premises 
and  their  station,  and  they  did  not  allow  to  him  deductions  similar  to  those  allowed 
to  the  three  firms.  After  carting  the  goods  for  the  three  firms  gratuitously  and 
allowing  them  the  deductions  before-mentioned,  the  defendants  derived  a  profit  firom 
the  trafiic,  and  they  had  not  any  intention  to  prejudice  the  plaintiff: 

Held,  that  the  gratuitous  carting,  loading,  and  unloading  of  the  ^oods  for  the 
*three  firms  was  an  undue  preference  granted  to  them  by  the  defenaants,  [255 
and  was  in  contravention  of  8  cb  9  Vict  c.  20,  s.  90,  and  17  <fe  18  Vict.  c.  81,  s.  2, 
and  that  the  plaintiff  was  entitled  .to  maintain 'an  action  to  recover  the  amounts  paid 
by  him  to  the  defendants  which  represented  the  cost  of  carting  his  goods  between 
his  premises  and  their  station  at  B.,  and  of  loading  and  unloading  the  same. 

Action  to  recover  the  sum  of  £1,356  85.  7d.,  in  respect  of 
alleged  overcharges  by  the  defendants  as  carriers  of  goods 
by  railway  for  hire.  By  the  consent  of  the  parties,  and  by 
a  judge's  order,  a  case,  of  which  the  following  are  the 
material  facts,  was  stated  by  an  arbitrator  for  the  opinion 
of  the  court : — 

1.  The  plaintiff  is  a  brewer,  carrying  on  business  at  Bur- 
ton-on-Trent. 

2.  There  are  three  railway  companies,  who  have  stations 
in  and  carry  goods  to  and  from  Burton,  the  defendants,  the 
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Midland  Railway  Company,  and  the  North  Staffordshire 
Railway  Company. 

3.  The  premises  of  the  plaintiff  are  not  connected  by 
sidings  with  the  stations  or  lines  of  railway  of  either  of  the 
three  companies. 

4.  In  the  case  of  those  brewers  whose  premises  are  not 
connected  with  either  station  or  railway,  tne  three  railway 
companies  charge  what  is  called  a  station-to-station-  rate, 
which  includes,  in  the  case  of  goods  carried  from  Burton, 
the  service  of  unloading  them  from  the  carts  at  the  goods 
station  at  Burton,  the  service  of  loading  them  on  railway 
trucks,  and  providing  the  necessary  station  accommodation, 
and  the  service  of  carrving  them  to  the  station  of  destina- 
tion, and  in  the  case  of  goods  carried  to  Burton  the  service 
of  conveying  the  goods  from  the  station  at  which  they  are 
received  to  the  goods  station  at  Burton,  the  necessary 
station  accommodation  at  Burton,  and  the  services  of  unload- 
ing them  from  the  railway  trucks  on  to  the  railway  com- 
panies' wharves,  and  of  sorting  and  loading  them  on  carta 
for  delivery  in  Burton.  The  brewers  themselves,  in  many 
instances,  convey  the  goods  between  their  premises  and  the 
goods  stations  of  the  three  railway  companies.  The  railway 
companies  are  also  ready  to  perform  this  cartage  ;  and  when 
they  do  perform  it,  they  make,  except  as  hereinafter  stated, 
an  additional  charge  to  the  brewers  beyond  the  station-to- 
station  rate  of  Is.  per  ton  for  such  service.  Such  charge  of 
Is.  is  a  fair  equivalent  for  the  service  so  performed. 

256]  *5.  In  the  case  of  those  brewers  whose  premises 
are  connected  by  sidings  with  either  station  or  railway,  the 
companies  make  a  difference.  Before  the  goods  trains  arriv- 
ing at  Burton  enter  the  goods  station,  tney  are  placed  on 
sidings  belonging  to  the  railway  company,  where  tne  trucks 
containing  goods  for  the  brewers  whose  premises  are  so  con- 
nected are  separated  from  the  trucks  containing  goods  for 
the  brewers  whose  premises  are  not  so  connected.  The 
former  trucks  do  not  enter  the  goods  station  at  all,  but  are 
taken  along  other  sidings  near  or  into  the  premises  of  the 
brewers  for  whom  they  are  intended.  Some  brewers  have 
locomotive  engines  of  their  own,  and  in  that  case  the  rail- 
way company  leave  the  trucks  on  the  railway  company's 
siding  communicating  with  the  brewers'  premises,  and  the 
brewers  themselves  haul  the  trucks  into  their  own  premises. 
Other  brewers  have  no  locomotive  engines,  and  in  that  case 
the  railway  company  haul  the  trucks  into  the  brewers' 
premises  with  their  (the  railway  company's)  engines.  In  the 
case  of  outward  traffic,  the  brewers  who  have  locomotive 
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engines  haul  the  trucks  out  of  their  own  premises  on  to  the 
railway  sidings,  whence  they  are  hauled  by  the  railway  com- 
pany to  the  sidings  outside  the  goods  station,  where  they 
are  *made  up  into  trains  for  their  respective  destinations 
without  entering  the  goods  station  at  all.  In  the  case  of 
brewers  who  have  no  locomotive  engines  the  railway  com- 
pany haul  the  trucks  out  of  the  brewers''  premises.  In 
both  cases  the  brewers  themselves  load  and  unload  the  goods 
at  their  own  cost,  and  if  they  desire  to  shift  the  trucKs  in 
their  own  premises,  after  they  have  been  hauled  in,  and  be- 
fore they  are  ready  to  be  hauled  out  again,  they  do  so,  at 
their  own  cost,  with  locomotive  engines,  if  they  have  them,  or 
with  horses. 

6.  The  railway  company  are  thus  saved  the  cost  of  load- 
ing and  unloading  the  goods,  the  cost  of  the  necessary  sta- 
tion accommodation  in  the  goods  station,  and,  in  the  case  of 
the  brewers  who  have  locomotives,  the  cost  of  hauling  the 
trucks  into  or  out  of  the  brewers'  premises.  The  railway 
companies  have  always  allowed  a  rebate  or  deduction  from 
the  station-to-station  rate  in  respect  of  the  services  thus  dis- 

Sensed  with,  and  in  1866  they  agreed  that  the  rebate  or  de- 
uction  allowed  to  brewers  having  sidings  on  their  premises 
should  be  9d.  per  .ton.  This  rebate  or  deduction,  and  the 
grounds  on  which  it  was  made,  were  well  known  at  the  time 
to  the  *plaintiff  and  the  other  brewers  in  Burton,  and  [257 
has  continued  to  be  made  from  1866  down  to  the  present 
time. 

7.  In  the  case  of  the  defendants,  the  rebate  or  deduction 
of  9d.  per  ton  fairly  represents  what  it  would  cost  them  to 
perform  the  service  of  loading  and  unloading,  and  for  the 
necessary  station  accommodation. 

8.  The  defendants  have  always  carried  for  the  plaintiff  in 
the  manner  and  on  the  terms  set  out  in  paragraph  4.  The 
plaintiff  has  sometimes  carted  his  traffic  between  his  prem- 
ises and  the  defendants'  goods  station,  and  sometimes  the 
defendants  have  done  such  cartage  for  him.  Whenever  the 
defendants  have  done  such  cartage  for  the  plaintiff  they 
have  always  charged  him  Is.  per  ton  for  such  service,  and 
they  have  never  made  him  any  rebate  or  deduction  from  the 
station-to-station  rate. 

9.  Amongst  other  brewers  carrying  on  business  at  Burton 
there  are  three  firms:  Messrs.  Truman,  Hanbury,  Buxton 
&  Co.,  Messrs.  Ind,  Coope  &  Co^  and  Messrs.  Cooper  &  Co. 
The  brewery  and  premises  of  Messrs.  Truman,  Hanbury, 
Buxton  &  Co.  have  been,  during  all  the  period  to  which  this 
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action  relates,  connected  with  the  goods  station  of  the  Mid- 
land Railway  Company  by  sidings. 

10.  Messrs.  Ind,  Coope  &  Co.  have  three  sets  of  premises 
in  Burton,  which  have  been,  during  all  the  period  to  which 
this  action  relates,  connected  with  the  goods  station  and 
main  line  of  the  Midland  Railway  Company  by  sidings. 

11.  Messrs.  Cooper  &  Co.'s  premises,  since  the  year  1872, 
have  been  connected  with  the  goods  station  and  main  line  of 
the  Midland  Railway  Company  by  sidings. 

12.  The  Midland  Railway  Company  have,  as  to  Messrs. 
Truman,  Hanbury,  Buxton  &  Co.,  and  Messrs.  Ind,  Coope 
&  Co.,  during  all  the  period  to  which  this  action  relates,  and 
as  to  Messrs.  Coope  &  Co.  since  the  year  1872,  carried 
goods  to  and  from  their  respective  premises  in  the  manner 
and  on  the  terms  set  out  in  paragraphs  5  and  6  of  this  case. 
Messrs.  Ind,  Coope  &  Co.  have  locomotive  engines  at  their 
premises  on  the  south  of  the  Midland  Company's  main  line, 
but  not  at  their  premises  on  the  north.  The  other  two  firms 
have  no  locomotive  engines. 

13.  The  defendants  nave  running  powers  over  the  main 
line  of  the  Midland  Railway  Company  and  the  sidings  south 
258]  thereof,  and  *by  this  means  have  access  by  railway 
to  the  premises  of  Messrs.  Ind,  Coope  &  Co.  on  the  soutn 
of  the  main  line  of  the  Midland  Railway  Company.  The 
defendants  have  no  running  powers  over  the  sidings  on  the 
north  of  the  main  line  leading  to  the  premises  of  Messrs. 
Ind,  Coope  &  Co.,  and  Messrs.  Truman,  Hanbury,  Buxton 
&  Co.,  and  have  not  access  by  railway  to  the  last-mentioned 

f)remises.  The  defendants  nave  running  powers  over  the 
ine  and  sidings  leading  to  Messrs.  Cooper  &  Co.'s  premises, 
but  only  on  the  terms  contained  in  s.  53  of  the  Midland  Rail- 
way Company's  Additional  Powers  Act,  1867,  which  make 
it  more  costly  to  use  such  powers  than  to  cart  through  the 
streets,  and  such  powers  have  in  fact  never  been  exercised. 

14.  The  defendants  and  the  Midland  Railway  Company 
equally  profess  to  carry  to  all  towns  in  England,  Scotland, 
or  Wales,  and  to  most  of  these  towns  they  have  equal  facil- 
ities of  access.  Where  the  access  is  substantially  quicker 
by  one  railway  than  the  other  the  brewers  are  practically 
compelled  by  their  customers  to  make  use  of  the  railway 
giving  the  quicker  access.  There  are  towns  to  which  the 
plaintiff  and  all  or  some  of  the  three  firms  send  goods,  and 
there  are  towns  to  which  the  plaintiff  sends  goods,  but  to 
which  the  three  firms  do  not. 

16.  The  three  firms  in  question  can  practically  send  the 
whole  of  their  outward  traffic  by  either  railway,  because 


Vol.  11]  QUEEITS  BENCH  DIVISION.  327 

Evershed  v.  London  and  North  Western  Railway  Co.  1877 

they  either  send  chiefly  to  towns  to  which  the  access  is 
equally  convenient  by  either  railway,  or  to  customers  who 
sire  ''  tied,"  that  is,  who  are  under  an  obligation  to  purchase 
beer  of  a  particular  brewer.  The  plaintiff's  trade  is  sub- 
stantially an  open  trade.  The  inward  traffic  of  the  three 
firms,  consisting  mainly  of  barley,  hops,  and  empty  barrels, 
is  not  under  their  control  to  the  same  extent,  but  it  amounts 
to  only  about  one-eighth  of  their  total  traffic. 

16.  The  defendants,  having  access  by  railway  to  the 
premises  of  Messrs  Ind,  Coope  &  Co.,  situated  on  the  south 
side  of  the  main  line  of  the  Midland  Railway  Company, 
have,  since  the  year  1866  and  during  all  the  period  to  which 
this  action  relates,  carried  for  Messrs.  Ind,  Coope  &  Co.,  from 
and  to  the  last-mentioned  premises  on  the  terms  set  out  in 
paragraphs  5  and  6.. 

17.  The  defendants  have,  as  to  Messrs.  Truman,  Hanbury, 
Buxton  &  Co.'s  premises,  and  as  to  Messrs.  Ind,  Coope  & 
Co.'s  *premises,  north  of  the  said  main  line,  during  [259 
all  the  period  to  which  this  action  relates,  and  as  to  Messrs. 
Cooper  &  Co.'s  premises  since  the  year  1872,  carried  to  and 
from  such  premises  in  the  manner  described  in  paragraph  4 ; 
but  although  they  have  carted  all  the  goods  they  have  so 
carried,  they  have  done  such  cartage  gratuitously,  and  have 
not  charged  the  said  firms  1^.  per  ton,  or  any  sum  whatever, 
for  such  cartage ;  and  the  defendants  have  also  allowed  to 
the  said  three  firms  the  rebate  or  deduction  of  9d.  per  ton  on 
all  the  goods  they  have  so  carried,  although  they  have  in  fact 
loaded  and  unloaded  such  goods  for  the  three  firms,  and 
have  afforded,  in  respect  of  such  goods,  the  ordinary  accom- 
modation of  their  goods  station. 

18.  If  the  defendants  had  not  so  carted  gratuitously,  and 
had  not  made  such  rebate  or  allowance  of  9d.  per  ton,  Messrs. 
Truman,  Hanbury,  Buxton  &  Co.  and  Messrs.  Cooper  &  Co. 
would  have  diverted  to  and  sent  by  the  Midland  Railway 
Company  substantially  the  whole  of  their  outward  traffic, 
and  all  three  firms  would  have  diverted  to  and  sent  by  the 
Midland  Railway  Company  such  of  their  inward  traffic  as 
the}'  could  influence. 

19.  The  defendants  so  parted  gratuitously^  and  so  made 
such  rebates  and  allowances  to  the  three  firms,  with  the 
view  of  securing  a  share  of  the  traffic  of  the  three  firms, 
which  was  considerable  and  yielded  a  profit  after  allowing 
the  9d.  j)er  ton  and  doing  the  carting  gratuitously,  and  to 
prevent  its  being,  so  far  as  the  three  firms  could  ao  so,  di- 
verted and  sent  by  the  Midland  Railway  Company,  and  not 
with  the  intention  of  prejudicing  the  plaintiflf ;  but  the  hav- 
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ing  such  gratuitous  cartage  done,  and  such  rebate  or  allow- 
ance made  by  the  defendants,  is  an  advantage  to  the  three 
firms.  If  the  defendants  had  not  so  carted  gratuitously, 
and  had  not  made  such  rebate  or  allowance  as  aforesaid, 
the  plaintiff  would  have  gained  no  positive  advantage,  inas- 
much as  his  traflBc  would  not  have  been  carried  at  a  cheaper 
rate,  but  the  three  firms  would  have  lost  the  advantage  of 
being  able  to  have  their  traffic  carried  by  either  railway  on 
the  same  terms,  and  the  defendants  would  have  lost  sub- 
stantially the  whole  of  their  outward  traffic  and  a  portion  of 
their  inward  traffic. 

20.  From  the  year  1863  down  to  March,  1874,  the  plaintiff 
and  some  other  brewers  in  Burton  employed  a  man  named 
260]  Ball  as  *their  traflBc  manager  to  settle  and  adjust  their 
freightage  accounts  with,  the  three  railway  companies,  and 
to  conduct  their  correspondence  with  the  railway  companies 
relating  to  the  traflSc.  Ball  was  aware  that  the  defendants 
were  carrving  for  the  three  firms  on  the  terms  mentioned  in 
paragraph  17,  but  for  reasons  of  his  own,  and  contrary  to 
his  duty  to  his  employers,  he  concealed  such  knowledge 
from  them,  and  the  plaintiff,  although  he  heard  some  rumors 
in  the  spring  of  1874,  did  not  get  reliable  information  of  what 
the  defendants  were  doing  until  August  or  September,  1874. 

21.  On  the  7th  of  January,  1875,  the  plaintiff  and  other 
brewers  wrote  to  the  defendants  complaining  of  the  free 
cartage  so  done,  and  the  rebate  and  allowance  so  made  by 
them  to  Messrs.  Truman,  Hanbury,  Buxton  &  Co.,  and 
Messrs.  Cooper  &  Co.,  and  asking  for  the  repayment  of  the 
various  amounts  which  they  had  overpaid  to  the  defendants, 
and  on  the  30th  of  January  following  they  made  an  applica- 
tion to  the  Railway  Commissioners  under  the  Regulation  of 
Railways  Act,  1873,  in  which  they  complained  that  the  de- 
fendants carried  for  Messrs.  Truman,  Hanbury,  Buxton  & 
Co.  and  Messrs.  Cooper  &  Co.  as  stated  in  paragraph  17,  and 
asked  for  an  order  that  the  defendants  should  desist  from 
such  practice,  which  they  alleged  to  be  an  undue  preference. 

22.  On   the  10th  of  March,  1875,  the  Railway  Commis-  • 
sioners  granted  the  injunction  applied  for. 

23.  In  pursuance  of  the  injunction  so  granted,  the  defen- 
dants ceased,  on  the  31st  of  March,  1875,  to  cart  gratuitously 
for  and  to  make  the  rebate  or  allowance  to  the  three  firms 
as  stated  in  paragraph  17,  and  the  consequence  is  that  they 
have  lost  substantially  the  whole  of  the  outward  traffic  of 
Messrs.  Truman,  Hanbury,  Buxton  &  Co.  and  Messrs. 
Cooper  &  Co.,  and  some  small  part  of  the  inward  traffic  of 
the  whole  of  the  three  firms. 
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24.  The  question  for  the  court  is,  whether  the  plaintiff  is 
entitled  to  recover  the  whole  or  any  part  of  the  sum  of  1^.  9d. 
per  ton  upon  goods  carried  by  the  defendants  for  him  under 
the  circumstances  described,  and  upon  which  he  has  paid 
cartage  during  the  six  years  before  the  commencement  of 
this  suit  (*). 

The  court  is  to  have  power  to  draw  inferences  of  fact. 

*Jan.  19.  A.  Wills,  Q.C.  {Gould  with  him),  for  the  [261 
plaintiflF :  The  facts  stated  show  that  the  defendants  have 
contravened  the  provisions  of  8  &  9  Vict.  c.  20,  s.  90,  and  17 
&  18  Vict.  c.  31,  s.  2  ('),  for  the  plaintiff  does  not  enjoy  the 

(*)  The  writ  of  summons  was  issued  on  vance  in  any  such  tolls  shall  be  made, 

the  19th  of  April,  1875.  either  directly  or  indirectly,  in  favor 

(*)  By  the  Railways  Clauses  Consoli-  of  or  against  any  particular  company 

dation  Act,  1845  (8  &  9  Viet.  c.  20),  or  person  travelling  upon  or  using  the 

8.  3,   "The  following  words  and  ex-  railway." 

pressions  ....  shali  have  the  mean-  Sect.  97  :  "  If ,  on  demand,  any  person 

ings  hereby  assigned  to  them,  unless  fail  to  pay  the  tolls  due  in  respect  of 

there  be  something  in  the  subject  or  any  carriage  or  goods,  it  shall  be  lawful 

context  repugnant  to  such  construe-  for  the  company  to  detain  and  sell  such 

tion  ....  the  word  '  toll '  shall  include  carriage,  or  all  or  any  part  of  such  goods, 

any  rate  or  charge  or  other  payment  or,  if  the  same  shall  have  been  removed 

payable  under  the  special  act  for  any  from  the  premises  of  the  company,  to 

passenger,  animal,  carriage,  goods,  mer-  detain  and  sell  any  other  carriage  or 

chandise,   articles,  matters,  or  things  goods  within  such  premises  belonging 

conveyed  on  the  railway."  to  the  party  liable  to  pay  such  tolls, 

Sect.  90:    "And  whereas  it  is  ex-  and  out  of  the  moneys  arising  from 

pedient  that  the  company  should   be  such  sale  to  retain  the  tolls  payable  as 

enabled  to   vary  the   tolls  upon   the  aforesaid,  and  all  charges  and  expenses 

railway  so  as  to  accommodate  them  .to  of  such  detention  and  sale,  rendering 

the  circumstances  of  the  traffic,  but  the  overplus,  if  any,  of  the  moneys 

that  such  power  of  varying  should  not  arising  by  such  sale,  and  such  of  the 

be  used  for  the  purpose  of  prejudicing  carriages  or  goods  as  shall  remain  un- 

or  favoring  particular  parties,  or  for  sold,  to  the  person  entitled  thereto  ;  or 

the  purpose  of  coUusively  or  unfairly  it  shall  be  lawful  for  the  company  to 

creating  a  monopoly,  either  in  the  hands  recover  any  such  tolls  by  action  at  law." 

of  the  company  or  of  particular  parties  ;  By  9  &  10  Vict.  c.  cciv,  s.  2,  the 

it  shall  be  lawful,  therefore,  for  the  com-  Railways  Clauses  Consolidation    Act, 

pany,  subject  to  the  provisons  and  lim-  1845,  is  made  to  apply  thereto  ;  and  by 

itations  herein  and  in  the  special  act  s.  3  the  defendants  were  constituted  a 

contained,  from  time  to  time  to  alter  or  body  corporate. 

vary  the  tolls  by  the  special  act  author-  By  the  Railway  and  Canal  Traffic 
ized  to  be  taken,  either  upon  the  whole  Act,  1854  (17  &  18  Vict.  c.  31),  s.  2  : 
or  upon  any  particular  portions  of  the  "Every  railway  company,  canal  corn- 
mil  way,  as  they  shall  think  fit :  Pro-  pany.  and  railway  and  canal  company, 
vided  that  all  such  tolls  be  at  all  times  shall,  according  to  their  respective 
charged  equally  to  all  persons,  and  powers,  afford  all  reasonable  facilities 
after  the  same  rate,  whether  per  ton,  for  the  receiving  and  forwarding  and 
per  mile,  or  otherwise,  in  respect  of  all  delivering  of  traffic  upon  and  from  the 
passengers  and  of  all  goods  or  carriages  several  railways  and  canals  belonging 
of  the  same  description,  and  conveyed  to  or  worked  by  such  companies  re- 
or  propelled  by  a  like  carriage  or  engine,  spectively,  and  for  the  return  of  car- 
passing  only  over  the  same  portion  of  riages,  trucks,  boats,  and  other  vehicles, 
the  line  of  railway  under  the  same  cir-  and  no  such  company  shall  make  or 
cumstances ;   and   no  reduction  or  ad-  give  any  undue  or  unreasonable  pref- 

20  Exo.  Rkp.  42 
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262]  saQie  advantages  with  *respect  to  traffic  upon  their 
line  as  are  granted  by  them  to  the  three  firms  whose  prem- 
ises are  connected  with  the  Midland  Railway  by  sidings ;  he 
is  therefore  entitled  to  recover  in  the  present  suit  the  differ- 
ence between  the  amounts  actuallv  paid  to  the  defendants 
and  the  amounts  which  he  would  have  had  to  pay  if  he  had 
been  charged  at  the  same  ra,te  as  the  three  firms. 

[Lush,  J.:  What  is  the  authority  for  saying  that  an  ac- 
tion will  lie  to  recover  alleged  overcharges  by  a  railway  com- 
pany in  contravention  of  8  &  9  Vict.  c.  20,  s.  90,  and  17  & 
18  Vict.  c.  31,  s.  2?  A  remedy  by  injunction  under  the  lat- 
ter statute  may  be  obtained  in  some  instances  when  no 
redress  is  allowed  by  action:  Barker  v..  Midland  My. 
Co.  (*) ;  In  re  Marriott  {*).] 

Or  eat  Western  Ry.  Co,  v.  Sviton(^)  shows  conclusively 
that  an  action  will  lie  in  the  present  case. 

[Mellor,  J.:  Lancashire  and  Yorkshire  Ry.  Co,  v. 
Oidlow  (*)  is  an  authority  to  the  like  effect.] 

Possibly  at  common  law  the  defendants  would  not  be 
bound  to  carry  the  plaintiff's  goods  at  the  same  rates  as 
those  of  the  three  firms,  for  though  the  hire  charged  by  a 
carrier  must  be  reasonable,  it  need  not  be  uniform,  Clfitty 
on  Contracts,  10th  ed.,  chap.  3,  sect.  2,  p.  441 ;  but  the  stat- 
utes already  mentioned  clearly  impose  the  duty  of  treating 
upon  equal  terms  all  persons  dealing  wuth  the  defendants, 
and  they  are  not  justified  in  charging  a  higher  rate  to  the 
plaintiff  on  the  ground  that  large  sums  have  been  expended 
in  connecting  by  sidings  the  premises  of  the  three  firms  with 
the  line  of  the  Midland  Railway  Company,  and  that  if  the 
defendants  did  not  make  the  allowance  complained  of,  the 
traffic  of  the  firms  would  be  diverted  to  tnat  company: 
Harris  v.  Cockermouth  and  Workington  Ry.  Co,  (*).  It  has 
263]  been  decided  that  a  railway  company  cannot  *charge 
a  customer  for  a  service  which  he  does  not  require  to  be  per- 
formed, Garton  v.  Oreat  Western  Ry,  Ci>.  (*);  Oarton  v. 
Bristol  and  Exeter  Ry.  Co,  (') ;  and  upon  a  similar  princi- 
ple the  defendants  were  not  entitled  to  charge  the  plaintiff 
for  services  which  they  performed  gratuitously  for  other 

erence  or  advantage   to  or    in    favor  (»)  1  C.  B.,  (N.S.),  499 ;  26  L.  J.  (C.P.), 

of  any  particular  person  or  companj,  or  164. 

anj  particular  description  of  traffic,  in  (")  Law  Rep.,  4  H.  L.,  226. 

any  respect  whatsover,  nor  shall  any  {*)  Law  Rep.,  7  H.  L.,  617. 

such   company  subject  any  particular  (*)  3  C.  Ef.  (N.S.),  693;   27  L.  J.  (C.P.), 

person  or  company,  or  any  particular  162. 

description  of  traffic,  to  any  undue  or  (•)  6  C.  B.  (N.S.),  669;    28  L.  J.  (C.P.), 

unreasonable  prejudice  or  disadvantage  160. 

in  any  respect  whatsoever."  (i)  6  C.  B.  (N.S.),  639;    28  L.  J.  (C.P.), 

(')  18  0.  B.,  46;  25  L.  J.  (C.P.),  184.  306. 
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customers.     Then  the  plaintiff  is  not  bound  by  the  conduct 
of  Ball,  who  was  acting  dishonestly  towards  him. 

[Per  Curiam  :  The  defendants  were  guilty  of  no  frauds 
and  the  plaintiff  is  bound  by  the  settlement  of  accounts  made 
whilst  Ball  was  in  his  service.] 

At  all  events,  the  plaintiff  is  entitled  to  recover  for  the 
period  which  elapsed  between  the  end  of  Ball's  service  and 
the  commencement  of  this  action. 

Ji  W.  MelloT,  Q.C.  (/.  8.  DugdaU  with  him),  for  the  de- 
fendants: The  plaintiff  cannot  recover  any  part  of  the 
alleged  overcharges ;  for  his  agent,  though  he  may  have 
acted  fraudulently  towards  his  employer,  was  of  course 
aware  of -the  terms  upon  which  the  defendants  dealt  with  the 
three  firms ;  as  the  plaintiff  was  at  one  time  legally,  though 
not  actually,  affected  with  notice,  it  must  be  taken  tliat  he 
had  notice  of  the  gratuitous  cartage  and  of  the  rebate  at  the 
time  when  he  settled  accounts  with  the  defendants  after  the 
service  of  Ball  had  terminated. 

[Mellor,  J.:  That  argument  is  not  sustainable;  it  is 
a  convenient  doctrine  that  the  knowledge  of  the  agent  is 
the  knowledge  of  the  principal ;  but  it  is  not  of  unlimited 
application.] 

Before  any  redress  can  be  obtained  under  17  &  18  Vict, 
c.  31,  s.  2,  there  must  be  an  intention  on  the  part  of  the 
company  to  favor  particular  persons,  per  Kindersley,  V.C., 
in  Attorney-Oeneral  v.  Or  eat  Northern  By,  Co.  (').  Here 
it  is  expressly  found  that  the  company  only  desired  to  pro- 
tect themselves,  and  therefore  the  statute  is  inapplicable. 

[Lush,  J.:  The  remarks  of  the  Vice-Chancellor  must  be 
read  with  reference  to  the  facts  before  him  ;  he  intended  to 
point  out  that,  as  the  defendants  in  that  case  were  inflicting 
a  public  and  *not  merely  a  private  wrong,  they  were  [264 
liable  to  be  restrained  by  an  injunction  issuing  out  of  the 
Court  of  Chancery.] 

In  order  to  succeed,  the  plaintiff  ought  to  show  that  he 
has  sustained  damage ;  an  injury  personal  to  himself  must 
be  the  foundation  of  his  claim ;  and  upon  the  facts  stated, 
no  wrong  has  been  inflicted  upon  him.  The  real  sufferers 
by  the  allowances  made  by  the  defendants  to  the  three  firms 
are  the  Midland  Railway  Company.  Large  sums  have,  no 
doubt,  been  expended  in  connecting  the  respective  premises 
of  the  three  firms  with  the  line  of  the  Midland  Kailway 
Company ;  and  they  are  now  reaping  the  benefit  of  the  cap- 
ital which  has  been  invested  in  constructing  the  sidings.  A 
railway  company  may,  for  an  adequate  consideration,  agree 

(»)  1  Dr.  <b  Sm.,  164,  at  p.  163  ;  29L.  J.  (Ch.),  794,.at  p.  801. 
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to  carry  at  a  lower  rate,  provided  that  their  motive  in  so 
doing  is  only  to  increase  their  traffic  and  -thereby  to  benefit 
themselves:  Nicholson  v.  Oreat  Western  Ry.  Co.  (*),  and 
this  is  all  that  the  defendants  have  done :  they  have  shown 
no  "undue,"  that  is,  unreasonable  preference,  for  if  they 
had  not  dealt  with  the  three  firms  upon  the  terms  com- 
plained of,  almost  the  whole  of  the  traffic  would,  as  it 
appears  from  paragraph  23,  have  passed  to  the  Midland 
Railway  Company,  who  have  been  the  real  gainers  by  the 
proceedings  before  the  Railway  Commissioners.  Further, 
although  the  interpretation  given  to  the  word  'Holls"  in 
s.  3  of  the  Railways  Clauses  Coneolidation  Act,  1846,  is 
somewhat  extended,  it  must  be  in  s.  90  understood  in  its 
ordinary  signification,  that  is  to  say,  as  meaning  the  consid- 
eration for  allowing  goods  to  be  carried  over  the  company's 
line  in  the  carriages  of  their  owners ;  this  has  been  decided 
to  be  the  sense  of  the  word  in  s.  97,  Wallis  v.  London  and 
South  Western  Ry.  Go.  (*) ;  s.  90  is  therefore  inapplicable  to 
the  present  case. 
A.  WillSy  Q.C.,  replied.  Cur.  adv.  vvlt. 

Feb.  2.  The  judgment  of  the  Court  (Mellor  and  Lush,  JJ.) 
was  delivered  by 

Mellor,  J.:  We  are  of  opinion  that  the  gratuitous  cart- 
265]  ag«  and  *the  allowance  of  rebate  granted  by  the  de- 
fendants to  the  three  brewing  firms  mentioned  in  the  case, 
but  not  granted  to  the  plaintiff,  although  made  bona  fide 
for  the  simple  purpose  of  attracting  their  traffic  to  the  defen- 
dants' line  of  railway,  in  lieu  of  its  being  sent  by  competing 
lines,  and  although  such  traffic  realized  a  profit  to  tne  de- 
fendants notwithstanding  such  an  allowance  or  rebate,  did, 
under  the  circumstances,  amount  to  an  undue  preference  or 
advantage  given  to  them  by  the  defendants'  company,  and 
is  contrary  to  the  language  and  meaning  of  the  equality 
clause,  8  &  9  Vict.  c.  20,  s.  90,  and  also  of  17  &  18  Vict. 
c.  31,  s.  2 ;  and  we  think,  therefore,  that  the  plaintiff  is  enti- 
tled to  recover  the  overcharges  made  to  him  by  the  defen- 
dants, which  must  be  measured  by  the  value  of  the  services 
gratuitously  rendered  to  the  three  firms,  viz.,  Messrs.  Tru- 
man, Hanbury  &  Co.,  Messrs.  Ind,  Coope  &  Co.,  and  Messrs.  ' 
Cooper  &  Co.,  as  described  in  paragraphs  17  and  18  of  the 
special  case. 

Prima facie^  the  conduct  of  the  defendants,  in  charging 
the  plaintiff  who  carried  on  a  like  business  with  the  three 
brewing  firms  last  mentioned,  Is.  per  ton  for  cartage,  and 

(')  5  C.  B.  (N.S.),  366  ;  28  L.  J.  (C.P.),  89.  («)  Law  Rep.,  5  Ex.,  62. 
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making  no  allowance  to  him  as  a  rebate  on  the  rate  of  car- 
riage of  his  goods,  amounts  to  an  undue  preference  to  the 
three  firms  in  question,  and  constitutes  a  violation  of  the 
equality  clauses,  which  regulate  charges  allowed  to  be  made 
by  railway  companies  to  persons  sending  traffic  of  the  like 
kind  on  the  same  line  and  by  the  same  description  of  train, 
and  unless  some  answer  is  to  be  found  in  the  special  circum- 
stances of  the  present  case,  we  cannot  doubt  that  it  is  within 
the  iriischief  intended  to  be  provided  for  by  the  provisions 
of  the  several  acts  above  referred  to.  No  doubt,  dicta  and 
decisions  are  to  be  found  to  the  effect  that  the  legitimate 
interests  of  competition  with  rival  lines  are  not  to  be  lost 
sight  of,  and  that  if  the  traffic  of  one  firm  is  less  costly  to 
the  carrying  company  than  that  of  another,  owing  to  special 
circumstances,  so  that  an  equivalent  merely  is  given  for  the 
difference  in  cost,  a  sum  may  be  deducted  bona  fide  in  the 
one  case  which  is  not  allowed  in  another,  if  the  company 
making  the  .difference  have  only  the  interest  of  the  propri- 
etors in  view,  and  the  legitimate  increase  of  the  profits  of 
the  railway.  Again,  when  that  firm  to  whom  an  allowance 
is  made  undertakes  *to  send  regular  and  complete  [266 
loads,  producing  a  certain  adequate  increase  of  economy 
and  protits  to  the  company,  that  may  be  a  sufficient  consid- 
eration for  a  differential  charge :  Nicholson  v.  Oreat  West- 
ern Ey,  Co.  (*). 

In  the  present  case  the  ground  for  the  difference  in  charge 
between  the  three  lirms  and  the  plaintiff,  is  based  upon  the 
fact  that  the  three  lirms  are  connected  with  other  lines  run- 
ning into  the  same  districts  by  sidings  and  connections, 
which  have  been  made  at  great  expense  by  these  lirms,  and 
which  enable  them  to  send  their  traffic  by  the  other  lines  at 
as  low  a  rate  as  the  defendants  charge  them  after  making 
tiie  deduction  and  rebate  of  \s,  9c?.,  and  that  it  is  therefore 
within  the  line  of  legitimate  and  fair  competition  to  endeavor 
to  obtain  the  traffic  of  the  three  firms  by  equalizing  in  this 
way  the  cost  of  conveyance.  It  is  stated  that  the  differen- 
tial rate-charge  to  the  plaintiff  as  against  the  three  firms  is 
nevertheless  remunerative  to  the  defendants,  and  is  done 
.  bona  fide  for  the  sole  purpose  of  attracting  traffic  from  the 
other  lines  with  which  the  three  firms  are  so  connected ;  and 
that  after  all  the  goods  of  the  three  firms  find  their  way  to 
their  destination  by  the  defendants'  line  at  the  same  cost  to 
the  senders  as  they  would  if  sent  by  the  rival  lines ;  and 
the  contention  is,  in  the  present  case,  that  the  only  interests 

(')  6  C.  B.  (N.S.),  366  ;  28  L.  J.  (C.P.),  89. 
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which  are  prejudicially  affected  by  this  mode  of  dealing  are 
the  interests  of  the  rival  lines  of  railway. 

It  is  argued  that,  by  this  mode  of  dealing,  the  defendants 
only  allow  to  the  three  firms  an  adequate  compensation  for 
the  advantageous  position  which  they  have  acquired,  by 
the  expense  of  constructing  the  connections  and  sidings 
which  they  have  been  able  to  make  with  the  rival  lines  ;  and 
it  appears  that  the  effect  of  the  defendants  being  restrained 
from  continuing  these  deductions  and  allowances  to  the 
three  firms  has  been  to  cause  them  to  send  their  traffic  by 
the  rival  lines,  and  that  the  plaintiff  derives  no  advantage 
from  the  change,  as  he  has  still  to  pay  the  same  rate  as  be- 
fore, and  the  three  firms  availing  themselves  of  their  special 
advantage  get  their  goods  carried  at  a  rate  equivalent  to  that 
paid  by  them  before. 

We  are  unable  to  give  effect  to  this  reasoning.  The  sim- 
267]  pie  fact  *remains  that  the  defendants  did  make  a 
differential  rate  between  the  plaintiff  and  the  three  firms  for 
the  very  same  services,  and  tnat  by  such  a  course  of  charge 
the  plaintiff  paid  1^.  Qd.  per  ton  more  for  getting  his  goods 
to  the  same  market  by  tne  same  or  similar  trains,  and  car- 
ried under  the  same  circumstances  of  risk  and  cost  to  the 
defendants,  and  that  it  is  not  the  less  an  undue  and  prefer- 
ential charge  as  between  the  plaintiff  and  the  defendants, 
because  the  three  firms  were  possessed  of  the  advantage  of 
a  connection  with  rival  lines,  which  enabled  them  to  send 
their  goods  by  those  lines  at  an  equivalent  rate  of  charge. 
We  therefore  agree  with  the  judgment  of  the  Eailway  Com- 
missioners and  the  reasoning  upon  which  it  is  founded,  as 
reported  under  the  name  of  Thompson  and  others  v.  Lon- 
don and  North  Western  Ry,  Co.  C).  We  think  that  a  rail- 
way company  cannot  merely  for  the  sake  of  increasing  their 
traffic  reduce  their  rates  in  favor  of  individual  customers, 
unless,  at  all  events,  there  is  a  sufficient  consideration  for 
such  reduction,  which  shall  lessen  the  cost  to  the  company 
of  the  conveyance  of  their  traffic,  or  some  other  equivalent 
or  other  services  are  rendered  to  them  by  such  individuals 
in  relation  to  such  traffic.  It  is  not  easy  to  distinguish  the 
consideration  suggested  in  the  present  case  from  that  sug- 
gested in  Harris  and  others  v.  Vockermouth  and  \Vorking- 
ton  Ry.  Go,  ('),  the  only  difference  being  that  in  the  present 
case  the  circumstances  actually  exist  which  were  there 
threatened. 

It  is  too  late  to  contend  that  the  principle  of  the  equality 
clause,  8  Vict.  c.  20,  s.  90,  only  applies  to  tolls  for  the  use 

(»)  2  Nev.  A  Mac,  115.  O  8  C.  B.  (N.S.),  693;  27^L.  J.  (C.P.),  162. 
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on  the  railway  of  carriages  not  belonging  to  the  railway, 
and  the  decision  to  which  Mr.  Mellor  referred,  of  Wallis  v. 
London  and  South  Western  Ry.  Oo,  (*),  was  not  upon  this 
question,  but  upon  the  97th  section  of  8  Vict.  c.  20,  and 
turned  upon  other  considerations.  It  must,  we  think,  be 
considered  as  settled  that  the  90th  section  of  8  Vict.  c.  20, 
as  well  as  the  provisions  of  17  &  18  Vict.  c.  31,  and  36  &  37 
Vict.  c.  48,  apply  to  traffic  generally,  and  are  not  limited  to 
tolls  strictly  so  called. 

The  only  remaining  question  made  before  us  is  whether, 
under  *the  circumstances,  the  action  for  money  had  [268 
and  received  Would  lie  against  the  defendants  to  recover  back 
the  overcharges  made  by  the  defendants  to  the  plaintiff, 
and  from  what  time ;  that  the  action  will  lie  is  settled  by  the 
highest  authority  ;  Oreat  Western  Ry,  Go,  v.  SvMon  ("). 

Daring  the  argument  by  Mr.  Wills,  we  intimated  our 
opinion  that  the  payments  made  for  carriage  and  freight- 
age, as  adjusted  and  settled  by  Ball  in  the  manner  described 
in  paragraph  20,  bound  the  plaintiff,  and  that  none  of  those 
payments  could  be  recovered  back.  But  we  are  of  opinion 
that  from  the  time  when  Ball  last  settled  accounts  up  to 
September,  1874,  when  the  plaintiff  acquired  knowledge  of 
the  inequality,  he  is  entitled  to  recover  back  the  over- 
charges as  having  been  paid  in  ignorance  of  the  facts ;  and 
from  the  7th  of  January,  1876,  down  to  the  date  of  the  writ, 
as  having  been  paid  under  compulsion.  We  have  enter- 
tained some  doubt  as  to  the  period  between  September,  1874, 
and  the  7th  of  January,  1875 ;  but  as  nothing  is  said  of  any 
protest  or  complaint  until  January,  we  are  of  opinion  that 
the  payments  made  during  that  period  must  be  considered 
as  voluntary  payments,  and  cannot  therefore  be  recovered 
back.  Our  judgment  will  consequently  be  for  the  amounts 
of  payments  made  daring  the  periods  mentioned,  to  be  as- 
certained by  the  arbitrator,  ana  for  such  costs  as  may  be 
agreed  upon,  or  as  he  shall  settle  and  determine. 

Judgment  accordingly. 

Solicitors  for  plaintiff:  Dobinson,  Oeare&Son, 
Solicitor  for  defendants :  R,  F,  Roberts. 

(>)  Law  Rep.,  5  Ex.,  62.  (>)  Law  Rep.,   4   H.  L.,   226,   at  pp.  262,  268. 
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[2  Qaeen's  Bench  Division,  271.] 
April  26,  1877. 

271]    *Wbight  v.  The  London  General  Omnibus 

Company. 

lies  JttdiecUa — Award  of  Compensation  by  Magistrate  for  Damages  caused  by  furiouj 
^       driving,  a  bar  to  juriJwr  Proceedings — 6  cfe  7  Vict  c.  86,  s.  28. 

An  award  of  compensation  by  a  magistrate  against  the  driver  of  a  hackney  or 
metropolitan  stage  carriage  upon  an  information  for  furious  driving,  under  6  <&  7 
Vict.  c.  86,  s.  28,  is  a  bar  to  a  subsequent  action  against  such  driver's  employers  by 
the  party  injured  in  respect  of  his  injuries. 

If  the  party  injured  accepts  such  compensation  he  is  barred  from  further  proceed- 
ings, even  where  he  did  not  lay  the  information  or,  in  the  first  instance,  request  the 
magistrate  to  award  compensation. 

This  was  an  action  of  tort  remitted  to  the  county  court 
for  trial  under  30  &  31  Vict.  c.  142. 

The  plaintiff,  a  cabman,  sued  for  damages  in  respect  of 
injuries  occasioned  by  the  furious  and  negligent  driving  of 
an  omnibus  driver  in  the  defendants'  employ.  The  facts, 
as  appearing  from  the  county  court  judge's  notes,  were  as 
follows:  It  appeared  that  the  driver  had  been  racing  with 
another  omnibus  driver,  and  had  come  into  collision  with 
the  plaintiff's  cab,  causing  the  damage  complained  of.  The 
police  took  out  a  summons  against  both  the  drivers,  for 
furious  driving,  under  6  &  7  Vict.  c.  86,  s.  28.  On  the  hear- 
ing before  the  magistrate,  he  convicted  both  the  drivers  and 
fined  each  of  them  £3.  He  then  asked  the  plaintiff,  who 
appeared  as  a  witness,  whether  £10  would  be  sufficient  com- 
pensation for  the  damage  he  had  sustained.  The  plaintiff 
said  that  it  would  not,  but  the  magistrate  nevertheless 
awarded  him  the  sum  of  £5  against  each  of  the  drivers  by  way 
272]  of  compensation  under  the  provisions  of  *tlie  above- 
mentioned  act,  and  these  amounts  were  paid  into  court  by 
the  drivers  respectively,  and  received  by  the  plaintiff.  The 
company  set  up  as  a  defence  to  the  action  that  the  award  of 
compensation  by  the  magistrate  was  a  bar  to  any  further 
recovery  of  compensation  by  the  plaintiff.  The  plaintiff's 
counsel  offered  to  allow  a  deduction  in  respect  of  the  com- 
pensation awarded  from  any  sum  which  the  jury  might 
assess  as  damages.  The  county  court  judge  refused  to  give 
effect  to  the  defence  and  left  the  case  to  the  jury,  who  found 
for  the  plaintiff.  The  verdict  was  thereupon  entered  for 
the  plaintiff  for  £95:  The  defendants  appealed  against  this 
decision,  and  a  rule  nisi  had  been  obtained  to  set  aside  the 
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verdict  and  enter  a  nonsuit  or  for  a  new  trial  on  the  ground 
of  misdirection  (*). 

Francis  showed  cause :  The  award  of  compensation  by 
the  magistrate  against  the  driver  is  not  a  bar  to  further  pro- 
ceedings against  the  company.  There  is  nothing  in  the 
statute  to  show  that  the  compensation  so  awarded  is  intended 
to  be  in  full  of  all  compensation.  When  it  is  intended  that 
the  summary  proceedings  shall  be  a  bar  to  proceedings  by 
way  of  action,  as  in  the  statutes  that  have  from  time  to  time 
provided  for  summary  proceedings  in  the  case  of  assaults, 
the  Legislature  has  used  express  words  to  that  eflfect.  The 
jurisdiction  of  the  magistrate  only  goes  up  to  £10,  and  when 
he  awards  compensation  there  is  a  satisfaction  of  any  dam- 
ages jyi'o  tantc^  but  if,  as  here,  the  amount  he  can  award  is 
wholly  inadequate,  there  is  nothing  unreasonable  in  the 
plaintiff  s  being  at  ^liberty  to  proceed  further.  Again,  [273 
assuming  that  if  the  plaintiff  were  a  party  to  the  proceed- 
ings before  the  magistrate  he  would  nave  been  barred,  the 
plaintiff  here  was  not  a  party  complaining  before  the  magis- 
trate. The  information  was  laid  by  the  police,  and  the 
plaintiff,  on  appearing  as  a  witness,  did  not  ask  the  magis- 
trate to  award  compensation,  but,  on  the  contrary,  stated 
'  that  £10  would  not  be  sufficient.  The  mere  fact  of  his  af  ter- 
•wards  receiving  the  amount  awarded  is  immaterial.  He  did 
not  receive  it  in  full  of  the  compensation  to  which  he  was 
entitled,  but  only  on  account  of  it.  It  cannot,  therefore,  be 
taken  that  he  assented  to  the  magistrate's  finally  determin- 
ing the  amount  of  compensation.  He  therefore  neither  set 
the  jurisdiction  of  the  magistrate  in  motion,  nor  did  he  sub- 
sequently assent  to  its  exercise. 
[He  cited  Lee  v.  Lancashire  and  Yorkshire  Ry,  Cb.(').] 
A.  Cock^  in  support  of  the  rule,  was  stopped  by  the  court. 

GocKBURN,  C.J.:     I  am  of  opinion  that  this  action  is  not 
maintainable.     The  question  turns  wholly  on  the  construc- 

(')  6  &  7  Vict.  c.  86,  s.  28  :  "  Every  sum  not  exceeding  ten  poands,  and  may 
driver  of  a  hackney  carriage  or  driver  order  the  proprietor  of  the  hackney 
or  conductor  of  a'  metropolitan  stage    carriage  or  metropolitan  stage  carriage, 


carriage  who  shall  be  guilty  of  wanton    &c.,  forthwith  to  pay  such  sum,  &c.  ; 

'     ")y  careless-    and  any  sum  which  sh 
ness  or  wilful  misbehavior  shall  cause    the  proprietor  shall  in  like  manner  be 


or  furious  driving,  or  who  by  careless-    and  any  sum  which  shall  be  so  paid  by 


any  hurt  or  damage  to  any  person  or  recovered  in  a  summary  way,  before  a 

property  being  in  any  street  or  highway,  justice  of  the  peace,  from  the  driver  or' 

&c.,  shall  for  every  such  offence  forfeit  conductor,  &c.  ;  or  it  shall  be  lawful  for 

the  sum  of  three  pounds.  .  .  .  And  in  the  justice  in  the  first  instance  to  ad- 

every  case  where  any  such  hurt  or  dam-  judge  the  amount  of  such  compensa- 

age  shall  have  been  caused,  the  justice,  tion  to  be  paid  by  such  driver  or  con- 

upon  the  liearing  of   the  complaint,  ductor  to  the  party  aggrieved." 
may  adjudge  as  and  for  compensation        (*)  Law  Rep.,  6  Ch.,  527. 
to  any  party  aggrieved  as  aforesaid  a 

20  Eng.  Rep.  43 
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tion  of  6  &  7  Vict.  c.  86,  s.  28.  That  section  first  provides 
for  the  infliction  of  a  penalty  on  the  driver  misconducting 
,  himself,  and  then  goes  on  to  prbvide  that  compensation  may 
be  awarded  by  the  magistrate  to  the  party  aggrieved  either 
against  the  proprietor  of  the  hackney  carriage  or  metro- 
politan stage  carriage,  in  which  case  the  proprietor  may 
recover  the  amount  from  the  driver,  or  against  the  driver 
himself  in  the  first  instance.  It  is  true  that  the  amount  of 
compensation  which  the  magistrate  can  award  is  limited  to 
£10,  and  it  was  no  doubt  intended  that  the  provisions  of  the 
section  should  only  be  put  in  force  when  the  damage  done 
was  slight.  Here  the  sum  of  £10  was  not  adequate  to  the  dam- 
age done,  but  that  circumstance  is  immaterial  when  we  come 
to  look  at  the  legal  effect  of  what  took  place  on  the  plaintiff's 
position.  The  magistrate  here  convicted  the  two  drivers,  and 
inflicted  a  penalty  of  £3  on  each'of  them.  He  then  went  on 
to  award  tne  sum  of  £6  as  compensation  to  be  paid  by  each 
of  the  drivers  to  the  plaintiff.  I  think  that  such  award  of 
compensation  is  binding  on  the  plaintiff,  and  prevents  this 
action  from  being  maintainable.  Assuming  at  present  that 
274]  the  plaintiff  was  a  party  complaining  *before  the 
magistrate,  and  asking  for  tne  exercise  of  this  jurisdiction, 
it  was  admitted  that  if  the  award  of  compensation  by  the  • 
magistrate  had  been  against  the  company  itself,  the  plain- 
tiff could  not  have  proceeded  further.  Having  appealed  to 
the  special  jurisdiction  given  under  the  act  he  must  abide  the 
result,  and  could  not  obtain  a  further  award  of  compensa- 
tion against  the  company  by  another  tribunal.  It  is  also 
clear  that  if  the  plaintiff  had  asked  for  and  obtained  com- 
pensation against  the  company  he  could  not  proceed  to 
claim  further  compensation  against  the  driver.  The  party 
damaged  cannot  obtain  compensation  both  against  the  master 
and  against  the  servant.  Either  the  master  can  be  rendered 
liable  or  the  servant,  but  not  first  one  and  then  the  other. 
So  when  the  magistrate  awards  cpmpensation  against  one, 
the  party  aggrieved  cannot  afterwards  proceed  against  the 
other.  It  seems  to  us  that  when  the  jurisdiction  given  by 
the  section  is  exercised  and  compensation  is  awarded,  the 
award  is  in  full  of  the  compensation  recoverable  by  the 
party  damaged,  and  he  cannot  recover  anything  more.  The 
'argument  most  relied  on  for  the  plaintiff  was  that  he  was 
not  a  complaining  party,  and  that  the  compensation  was 
awarded  to  him  contrary  to  his  wishes,  and,  consequently, 
the  award  does  not  bind  him.  It  is  true  that  the  plaintiff 
did  not  originally  ask  for  the  exercise  of  the  jurisdiction 
given  by  the  section,  but  in  the  course  of  an  inquiry  upon 
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a  complaint  made  by  other  parties,  the  magistrate  expresses 
his  intention  of  awarding  compensation,  and  asks  if  £10  will 
be  sufficient.  The  plaintiff  answers  that  it  will  not ;  but, 
nevertheless,  when  the  magistrate  proceeds  to  award  this 
amount  to  him,  he  takes  it.  It  seems  to  me  that  by  taking 
the  £10  he  consented  to  the  exercise  of  the  jurisdiction, 
and  was  bound  by  it.  Suppose  on  a  complaint  by  the  police 
against  a  driver  for  furious  driving,  the  magistrate  hav- 
ing inflicted  a  penalty,  and  not  proposing  to  make  any 
further  order,  the  party  damaged  had  stood  forward  and 
asked  for  compensation,  surely  he  would  be  bound  by  the 
award  of  conopensation  as  much  as  if  he  had  laid  the  in- 
formation. This  case  is  not  quite  the  same,  but  it  comes 
within  the  same  principle.  By  taking  the  money  the  plain- 
tiff must  be  taken  to  have  acquiesced  in  the  magistrate's 
determining  the  question  of  compensation,  though  the  award 
was  insufficient  to  compensate  nim.  The  fact  that  he  was 
*ignorant  of  the  legal  effect  of  his  acting  as  he  did  [275 
can  make  no  difference.  He  cannot  claim  further  compen- 
sation after  consenting  to  the  exercise  of  the  magistrate's 
1'nrisdiction  by  accepting  the  compensation  awarded  to  him. 
think  it  is  a  pity,  under  the  circumstances,  that  the  magis- 
trate did  not  inform  the  plaintiff  what  the  effect  of  allowing 
him  to  award  compensation  would  be,  for  I  am  afraid  that  the 

E  lain  tiff  was  misled,  and  thought  that  he  was  not  prejudicing 
is  right  to  recover  further  compensation  against  the  com- 
pany. I  hope  that  this  case  may  operate  as  a  warning  to 
magistrates  m  other  cases  to  prevent  such  a  misconception, 
but  the  plaintiff's  ignorance  of  the  law  cannot  enter  into 
•  consideration  in  determining  the  legal  result  of  his  consent- 
ing to  the  award  of  compensation.  The  rule  must  be  made 
absolute  to  enter  a  nonsuit. 

Mellor,  J.:  I  am  of  the  same  opinion.  The  provistons 
of  the  28th  section  of  6  &  7  Vict.  c.  86,  with  regard  to  award- 
ing compensation  to  the  party  aggrieved,  are  not  confined 
to  cases  where  the  complaint  is  made  by  such  party.  The 
words  of  the  section  are  very  wide.  The  complaint  a^inst 
the  driver  for  furious  driving  may  be  made  by  the  police  or 
any  other  person,  but,  .''in  every  case,"  whether  such  com- 
plaint is  by  the  party  aggrieved  or  not,  the  magistrate  may, 
where  hurt  or  damage  is  caused  to  any  person  or  property, 
"adjudge  as  and  for  compensation  to  tne  party  aggrieved, 
as  aforesaid,  a  sum  not  exceeding  £10."  1  do  not  think  it 
possibly  could  be  intended  that  tne  comi)ensation  in  such  a 
case  should  be  recovered  piecemeal,  partly  before  the  magis- 
trate and  partly  elsewhere.     The  meaning  appears  to  me  to 
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be  that  where  *the  party  consider!?  that  the  compensation 
may  be  covered  by  an  amount  not  exceeding  £10,  in  that 
case  the  magistrate  shall  determine  the  amount  of  compen- 
sation. The  provision  appears  to  me  to  be  a  very  advan- 
tageous one  with  regard  to  the  cases  it  was  intended  to  meet, 
though  in  the  present  case  the  plaintiff  seems  to  have 
availed  himself  of  it  in  ignorance  of  the  legal  effect  of  what 
he  was  doing.  It  is  intended  to  give  to  the  party  aggrieved 
a  speedjr  and  convenient  mode  of  recoverinj?  in  respect  of 
slight  injuries  by  means  of  the  summary  jurisdiction  of  the 
magistrate,  so  that  when  the  complaint  is  brought  before 
276]  the  ^magistrate  with  regard  to  the  drivei-'s  miscon- 
duct, the  whole  matter  may  be  settled,  and  the  party  in- 
jured may  recover  his  compensation  without  being  sent  to 
the  county  court  or  compelled  to  engage  in  further  litigation. 
It  appears  to  me  that  there  is  no  reservation  of  any  further 
right  of  compensation,  and  that  if  the  party  aggrieved 
avails  himself  of  the  summary  remedy  given  by  the  section 
he  cannot  afterwards  proceed  elsewhere.  The  plaintiff  in 
the  present  case  submitted  himself  to  the  magistrate's  juris- 
diction, in  my  opinion,  by  accepting  the  amount  of  com- 
pensation awarded.  The  matter  thus  became  res  Judicata^ 
and  cannot  be  reopened. 

HtUe  absolute. 

Solicitors  for  plaintiff :    Weed  &  White. 

Solicitors  for  defendants :  Stevens,  Wilkinson  &  Harrison, 

See  3  Eng.  Rep.,  890  note  ;  17  Eng.  of"  bj  them  in  the  suit  then  pending 

Rep.,   246  note;    17  Eng.    Rep.,    iSi  against  the  three  defendants  jointly, 

note;  19  Eng.  Rep. »  647  note.  Held,  1.  That  the  release  enured  to 

'In  New  Brunsioick  the  recovery  of  a  the  benefit  of  all  the  defendants,  and 

judgment  against  one  wrongdoer,  with-  was    a    bar    to  the  action.     2.  That 

out  satisfaction,  is  a  bar  to  an  action  the  proviso,  in  the  release,  by  which 

agaii^t  the  others  for  the  same  cause  :  the  right  to  recover,  for  the  same  in- 

Lawton  v.  Adams,  5  Allen,  N.  B.,  274.  jury,  against  the  other  defendants  was 

An  action  was  brought  against  three  attempted  to  be  reserved  to  the  plain- 
persons  as  joint  tort  feasors.  Pending '  tiffs  was  simply  void,  being  repugnant 
the  suit,  the  plaintiffs  executed  to  L.,  to  the  legal  effect  and  operation  of  the 
one  of  the  defendants,  a  release  un-  release  itself :  Gunther  v.  Lee,  45 
der  seal,  in  which  it  was  declared  Maryland,  60 ;  Ruble  v.  Turner,  2 
that  it  was  not  to  prejudice  or  impair  Hen.  &  Munf.  (Va.),  88. 
the  plaintiffs'  claim  against  the  other  The  judgment  plaintiff  in  an  action 
two  defendants.  The  release  was  exe-  against  joint  defendants  may  enforce 
cuted  in  consideration  of  $500,  and  in  liis  judgment  against  either  of  them  at 
terms  released  and  discharged  L.  from  his  option. 

all  claims  of  every  description  for  dam-  Where  a  judgment  was  obtained 
ages  accruing  or  accrued  by  reason  of  against  a  town  and  another  for  injuries 
the  wrongs  complained  of ;  the  plain-  caused  by  the  negligence  of  the  co- 
tiffs  thereby  acknowledging  themselves  defendant,  the  plaintiff  is  not  compelled 
"to  be  fully  paid  and  satisfied  for  all  to  resort  to  the  property  of  the  latter 
f^n4  singular  the  trespasses  complained 
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for    satisfaction    of    the    jadgment :  doer,  such,  waiver  does  not  oi>erate  as 

Palmer  v.  Stacj,  44  Iowa,  340.  an  election  so  to  do  in  favor  of  another  : 

Though  the  party  injured  elect  to  Cohn  v.  Goldman,  43  N.  Y.  Superior 

waive  tne  tort  as  against  one  wrong-  Ct.  R.,  436. 


[2  Queen's  Bench  Division,  276.] 
April  18,  1877. 

Whiteley  and  Wife  v.  Pepper. 

Negligtnce — Matter  and  Servatd — Co<U  Grate  in  Htghwap. 

The  carman  of  the  defendant,  a  coal  merchant,  for  the  purpose  of  delivering  coals 
at  the  premises  of  a  customer,  removed  an  iron  plate  in  the  footway  which  covered 
an  opening  communicating  with  the  coal  cellar.  The  plaintiff  was  passing  along  the 
footway  at  the  time.  The  carman  gave  her  no  warning  that  the  plate  was  taken  up, 
and  in  consequence  of  his  negligence  in  not  taking  due  precautions,  without  any 
want  of  due  care  on  her  part,  she  fell  into  the  opening  and  sustained  injuries : 

ffeld,  in  an  action  against  the  defendant  for  negligence,  that  he  was  responsible. 

Fickard  v.  Smith  (10  C.  B.  (N.S.),  470)  considerel 

Appeal  from  the  decision  of  the  county  court. 

The  facts  were  as  follows :  The  action  was  in  respect  of 
injuries  received  by  the  female  plaintiff,  in  consequence  of 
the  negligence  of  the  defendant's  servant  in  leaving  a  coal 
grate  in  the  footpath  open. 

The  defendant  was  a  coal  dealer.  He  had  an  office  at  a 
railway  station  at  which  orders  for  coals  were  received,  and 
coals  were  sent  out  by  him  from  the  station  in  pursuance  of 
the  orders  so  received. 

The  whole  duty  of  the  men  employed  by  the  defendant  to 
deliver  coals  to  customers  consisted  in  delivering  such  coals. 

*0n  the  26th  of  January,  1876,  a  carman  of  the  de-  [277 
fendant,  named  Hopper,  was  delivering  coals  at  the  house  of 
a  customer  named  Walton. 

In  order  to  deliver  the  coals  it  was  necessary  to  raise  an 
iron  plate  in  the  pavement.  The.  plate  was  fastened  by  a 
chain  from  the  inside,  ajid  there  was  a  hook  at  the  end  of 
the  chain  going  into  a  staple  in  the  interior  of  the  house. 
Under  the  iron  plate  was  an  inclined  plane  by  means  of 
which  the  coals  were  shot  into  the  cellar.  The  chain  was 
unhooked  by  some  person  in  Walton's  employ,  and  Hopper 
then  raised  the  iron  i)late,  opened  the  shoot,  and  went  to 
the  tail  of  his  cart,  which  was  standing  parallel  to  the  pave- 
ment with  the  horse's  head  towards  the  direction  from 
which  the  female  plaintiff  was  coming.  He  removed  the 
tail  board  and  placed  it  against  the  wheel  nearest  the  pave- 
ment, and  then  went  to  the  tail  of  his  cart.  Two  women 
then  came  along  the  pavement,  and  he  called  out  to  them, 
"Mind,  the  grate  is  up."     The  female  plaintiff  followed  be- 
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hind  the  two  other  women,  but  not  near  enough  to  hear  the 
warning  given  to  them,  and  Hopper  gave  her  no  warning, 
and  without  any  want  of  due  care  on  ner  part  she  fell  into 
the  coal  shoot,  and  sprained  her  ankle  and  sustained  other 
damage. 

It  was  submitted  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendant,  and  that  the  defendant  was 
not  liable  on  the  authority  of  the  dictum  of  Williams,  J.,  in 
Pickard  v.  Smith  (*). 

The  judge  refused  to  nonsuit,  and  ruled  that  every  one 
who  interfered  with  a  public  highway  so  as  to  render  it  dan- 
gerous to  passengers  was  bound  to  guard  against  such  dan- 
ger, and  that  the  servant  of  the  defendant  having  in  the 
course  of  his  employment  neglected  this  duty  the  defendant 
was  liable. 

The  jndge  found  a  verdict  for  the  plaintiff  for  £21  dam- 
ages. The  question  for  the  court  was  whether  he  was  right 
in  so  doing. 

Cave,  Q.C.,  for  the  defendant :  In  the  case  of  Pickard  v. 
Smith  O  Williams,  J.,  expressed  an  opinion  that  the  coal 
merchant  under  similar  circumstances  would  not  be  liable. 
It  was  held  in  that  case  that  the  occupier  of  the  premises 
was  liable. 

278]  *[FiELD,  J.:  The  dictum  was  merely  thrown  out 
in  the  course  of  the  argument.  There  is  nothing  in  the 
judgment  of  the  learned  judge  that  helps  the  defendant.] 

The  coal  merchant's  contract  is  only  to  deliver  the  coals. 
The  occupier  is  bound  to  see  that  any  arrangement  on  his 
premises  for  taking  delivery  is  not  dangerous  to  the  public. 
The  defendant's  servant  has  no  authority  to  deal  witli  the 
coal  grate  except  by  the  occupier's  consent,  and  so  far  as 
he  deals  with  it  he  is  the  occupier's  servant,  and  not  the 
defendant's.  It  is  not  the  coal  dealer's  interest  that  the 
coals  should  be  delivered  in  one  way  more  than  in  another. 
It  is  for  the  benefit  of  the  customer  that  they  are  delivered 
in  that  or  any  other  particular  way  which  entails  increased 
risk  to  the  public. 

Home  Payne,  for  the  plaintiff,  was  not  called  upon. 

Mellob,  J.:  I  am  of  opinion  that  the  county  court  judge 
was  right,  and  that  his  decision  must  be  sustained.  The 
defendant's  counsel  contends  that  all  responsibility  con- 
nected with  the  delivery  of  coals  in  the  way  here  adopted 
lies,  upon  the  customers  only.  I  cannot  agree  with  that 
contention.  It  may  be  that  in  this  case  an  action  would  lie 
against  the  occupier  of  the  premises,  but  it  is  clear  to  ray 

(>)  10  C.  B.  (N.S.),  470. 
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mind  that  an  action  lies  against  the  defendant  for  the  negli- 
gence of  his  servant.  It  is  the  common  case  of  negligence 
by  a  servant  in  the  scope  of  his  employment  for  which  the 
master  is  responsible.  The  dictum  of  Williams,  J.,  is  no 
doubt  entitled  to  very  great  respect,  but  it  is  to  be  observed 
that  the  judgment  in  the  case  of  PicJcard  v.  Smith  (*)  merely 
decides  that  the  occupier  was  responsible ;  we  do  not  say 
that  there  was  not  abundant  justifacation  for  that  decision, 
and  there  is  no  expression  in  the  judgment  itself  which  at 
all  conflicts  with  our  decision. 

Field,  J.:  I  am  of  the  same  opinion.  It  is  not  neces- 
sary to  say  whether  in  this  case  the  occupier  of  the  premises 
would  be  liable.  The  only  question  is,  whether  the  judge 
was  right  in  holding  that  the  defendant  was  liable.  The 
coal  grate  was  in  a  highway,  over  which  the  public  had  a 
right  to  pass,  and  the  defendant  by  his  servant  raised  the 
plate  which  protected  passengers  from  the  opening  into  the 
celler.  Into  this  opening  the  *plaintiflf,  without  any  [279 
negligence  on  her  part,  fell.  There  was  nothing  unlawful 
in  removing  the  plate  if  the  carman  had  taken  due  precau- 
tion to  protect  the  public  from  accidents,  but  it  is  found 
that  there  was  a  want  of  care  on  his  part.  It  seems  to  me 
clear  on  these  facts  that  the  case  falls  within  the  ordinary 
principles  upon  which  a  master  is  rendered  liable  f^r  the 
negligence  oi  his  servant.  The  only  difficulty  is  that  created 
by  the  supposed  dictum  of  Williams,  J,,  in  PicJcard  v. 
Smith  (').  •  But  there  is  really  nothing  in  the  judgment  in 
that  case,  or  the  reasoning  on  which  it  is  founded,  which 
conflicts  with  our  present  decision. 

Decision  affi/rmed. 

Solicitors  for  plaintiffs :  Ridsdale^  Oraddock  &  Ridsdale^ 
for  Crnmlin. 

Solicitors  for  defendant:  WhittaJcers  &  Woolbert^  for 
Paley. 

(»)  10  C.  B.  (N.S.),  470. 

In  this  country  it  is  not  only  clear  would  not  result  in  injury  to  another  : 

that  the  coal  merchant  would  be  liable  17  En^.    Rep.,    880    note;    Id.,   300; 

under  the  circumstances  of  the  princi-  McClafferty  v.  Spuyten   Duyvil,   etc., 

pal  case,  but  the  owner  of  the  real  61  N.  Y.,  i78 ;    Sweet  'o.  Glovers ville, 

estate  would  not  be,  if  the  coal  mer-  12  Hun,  802  ;    Ryder  t).  Thomas,    18 

chant,  by  his  servant,  had  the  exclu-  Hun,  296 ;    Wood  «.  School  District, 

sive  possession  so  far  as  was  necessary  44  Iowa,  27 ;  Joliet  v.  Harwood,  1  Chi- 

to  enable  him  to  deliver  the  coal :  Clapp  cago  Law  Jour.,  249;   Schweickhardt 

V.  Kemp,  122  Mass.,  481.  v.  St.  Louis,  2  Missouri  App.  Rep.,  571. 

The  owner  of  real  estate  is  not  liable  579-^580  ;    Milllgan  'o.  Wed^e,  Arnold 

for  the  negligence  of  a  contractor  with  &  Hodges,  Q.  B.,  78,  12  Ad.  &  £}llis, 

whom  he  has  contracted  to  do  a  legal  737,   4  Perry  &  Dav. ,   714 ;    Earl   v. 

and  proper  act  which,  if  properly  done,  Beadleston,  42  N.  Y.  Superior  Court  R., 
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294;  Lawrence  v.  Lux,  39  Conn.,  586;  B7  the  common  law  the  owner  of 

Erie  v.  C'aulkins,  85  Penn.  St.  R.,  247.  land  in  making  an  excavation  on  his 

Provided  he  bind  the  contractor  to  own  premises  is  bound  to  use  reason- 
use  proper  means  to  protect  the  prop-  able  care,  and  is  liable  for  consequent 
erty  of  the  adjoining  owner :  Sulz-  injuries  to  his  neighbor's  property  re- 
bacher  v.  Dickie,  6  Didy,  469.  suiting  from  his  negligence,  but  he  is 

The  rule  is  otherwise  where  the  con-  not  bound  to  shore  up  his  neighbor's 

tract  directly  requires  the  performance  house,  nor  give  him* notice  of  his  inten- 

of  work  intrinsically  dangerous,  how-  tion  to  excavate :    Dorrity  v.  Rapp,  4 

ever  skilfully  performed.     In  such  case  Abb.  N.  C,  292,  Court  Appeals, 

the  party  authorizing  the  work  is  re-  MiBsouxi :   Not  liable  unless  guilty 

garded  as  the  author  of  the  mischief  of  negligence ;   if  so,  is :   Charless  v. 

resulting  from  it,  whether  he  does  the  Rankin,  22  Missouri,   566;    Busby  v. 

work  himself  or  lets  it  out  by  contract.  Holtliaus,  46  Missouri,  161. 

In  such  case  the  rifi^ht  of  recovery  does  New  Jersey:  Thomas,  etc.,  v.  Al- 

not  rest  upon  a  charge  of  negligence  lento wn,  etc.,  28  N.   J.  Eq.,  77,  and 

on  the  part  of  the  contractor,  but  upon  cases  cited  in  note, 

the  fact  that  the  person  making  the  New  York :  Dorrity  v.  Rapp,  4  Abb. 

contract  with  such  contractor  caused  N.  C,  292. 

work  to  be  done  which  was  intrinsi-  By  statute  in  New  York,  in  the  cities 

colly  dangerous,    the    natural    conse-  of  New  York  and  Brooklyn,  a  new  pro- 

quence  of    which  was    the  injury  to  tection  is  given  to  the  owners  of  lands 

plaintiff's  property  :  Joliet  9.  Harwood,  against  injuries  from  excavations  on 

1  Chicago  Law  Jour. ,  249  ;  Sulzbacher  adjoining  lands  more  than  ten  feet  be- 
«.  Dickie,  6  Daly,  469 ;  Rose  v.  Pliila-  low  the  curb  of  the  street.  But  in 
delphia,  2  Leg.  Chron.  Rep.,  165;  Earl  order  to  avail  himself  of  such  protec- 
V.  Beadleston,  42  N.  Y.  Superior  Court  tion,  he  must  grant  to  the  owner  making 
Rep.,  294.  the  excavation,  if  requested  by  him, 

Digging  up  the  street  of  a  city  has  permission  to  enter  upon  his  premises 

been  so  held  :  Nashville  v.  Brown,  9  to  support  his  wall. 

Heisk.  ^Tenn.),  1.  Unless  the  owner  excavating  asks  for 

So  if  the  owner  interferes  with  the  such  permission  of  the  adjoining  owner 

contractor  and  subjects  him  to  his  com-  the  failure  of  the  latter  to  grant  it  will 

mand  he  is  liable  :    Rohrman  v.  Reese,  not  free    the    former   from    liability. 

2  Leg.  Chron.  Rep.,  110;  Rose  v.  Phi  la-  That  the  excavation  was  made  by  a 
delphia.  Id. ,  165  ;  Rourke  v.  White  contractor  does  not  free  the  owner  from 
Moss. ,  etc. ,  po8tf  p liability  :     Dorrity    v.   Rapp,    4    Abb. 

Where  the  landlord  of  a  building  N.  C,  292,  Court  Appeals,  reversing  11 

tmdertakes  a  repair  thereof  it  has  been  Hun,  874. 

held  he  is  bound  to  see  that  the  ten-  See  Earl  v.  Beadleston,  42  N.  Y.  Su- 
ants  thereof  are  properly  protected,  and  perior  Court  Rep.,  294. 
cannot,  by  contract,  shift  the  responsi-*  In  an  action  for  damages  on  account 
bility  upon  a  contractor  to  the  injury  of  an  excavation,  where  a  want  of  care 
of  the  tenants  :  Sulzbacher  v.  Dickie,  and  skill  is  charged  and  denied,  it  must 
6  Daly,  469,  be  proved.  Negligence  cannot  be  in- 
To  the  contrary  :  Lawrence  v.  Lux,  ferred  from  the  facts  of  the  excavation 
39  Conn.,  586.  and  injury,  where  the  injury  might 
An  owner  of  real  estate  has  no  right  have  happened  without  the  excava- 
te a  support  of  his  soil  from  that  of  an  tion  :  Ward  v.  Andrews,  3  Missouri 
adjoining  owner,  beyond  what   would  App.  Rep.,  275. 

be  necessary  to  support  it  in  its  natu-  Aparty  wall,  the  central  line  of  which 
ral  condition  without  improvements,  throughout  is  coincident  with  the  line 
such  as  fences,  shrubbery,  etc. :  Gil-  of  division  of  the  respective  premises, 
more  t\  Driscoll,  122  Mass.,  199,  23  is  not  an  incumbrance:  Hendricks  «. 
Am.  Rep..  312.  16  Eng.  Rep.,  382  note.  Stark,  37  N.  Y.,  106  ;  Mohr  v.  Panne- 
Missouri:  Busby  V.  Holthaus,  46  lee,  48  N.  Y.  Superior  Court  Rep.,  320. 
Mo.,  161.  Otherwise  as  to  a  lot  whereon  stands 
New  Jersey :  Thomas,  etc. ,  v.  Al-  an  entire  party  wall  subject  to  appro- 
lentown,  etc.,  28  N.  J.  Eq.,  77,  and  priation  and  use  as  sifch,  whether  aris- 
cases  cited  in  note.  ing  from  grant  or  prescription  :   Giles 
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tj.  Dugro,  1  Duer,  331  ;  Mohr  v.  Panne-  the  adjoining  building,  which  would, 

lee,  43  N.  Y.  Superior  Court  Rep. ,  820.  prohibit  the  additions  is  physical — to 

If  one  start  a  wall  as  a  party  wall  the  building  itself — it  does  not  embrace 
partly  on  his  own  land  and  partly  on  remote  consequences,  not  the  necessary 
that  of  his  neighbor,  he  must  build  it  result  of  the  addition  to  the  wall :  Mus- 
as  a  party  wall  as  high  as  lie  erects,  grove  v.  Sherwood,  54  How.  Prac,  338. 
and  cannot  build^  it  a  portion  of  the  Where  a  party  wall  or  portico  be- 
way  solelff  on  his  own  land.  He  must  longs  to  adjoining  owners,  each  has  a 
carry  it  up  all  the  way  as  a  party  wall  right  to  conform  his  portion  of  such 
so  as  to  g^ve  the  adjoining  owner  all  party  wall  or  portico  to  his  building, 
the  benefits  of  a  party  wall :  Milne's  but  he  has  no  right  to  so  conform  any 
Appeal,  81  Penn.  St.  K.,  54 ;  Vallmer's  greater  portion  thereof  :  Nash  t.  Kemp, 
Appeal,  61  Penn.  St.  R.,  118.  12  Hun,  592. 

One  of  the  tenants  in  common  of  a  See  also  Fox  v.  Clark,  10  Eng.  Rep. , 

party  wall  has  no  right  to  do  an  act  178  ;  Vrooman  v.  Jackson,  6  Hun,  326. 

affocting  the  same  so  as  to  weaken  the  Where  a  wall  was  built  as  a  party 

wall  perpendicularly :  Earl  v.  Beadles-  wall,  for  a  fence,  with  a  right  to  either 

ton,  &  N.  T.  Superior  Court  Rep.,  204.  party  to  raise  it  at  his  own  expense. 

One  of  two  tenants  in  common  of  a  this  does  not  give  him  a  right  to  raise 

ruinous  wall  may  take  it  down  with  the  for  the  purpose  of  using  it  as  the  wall 

intention  of  rebuilding  it  as  it  origi-  of  a  building  :  Hutchinson  v.  Mains, 

nally  stood,  but  he  cannot  take  it  down  Alcock  &  Napier  (Irish),  155. 

and  rebuild  it  without  rebuilding  it  of  As  to  liability  of  one  who  uses  a 

such  a  height  as  not  to  restore  the  roof  party  wall  under  agreement  as  to  com- 

of  his  co-tenant,  adjoining,  to  the  same  pensation  to  be  paid  party  erecting,  if 

height :  Jones  v.  Read,  Irish  L.  R.,  10  does  so,  and  as  to  whether  such  agree- 

C.  L.,  315.                                 •  ment  binds  a  purchaser  of  the  land  : 

See  Earl  v.   Beadleston,   42   N.  Y.  see  Warner  v.  Rogers,  23  Minn.,  34; 

Superior  Court  Rep.,    294:   Reynolds  Eckleman  v.  Miller,  57  Ind.,  88. 

V.  Fargo,  1  Buff.  Superior  Court  Rep. ,  As  to  the  right  of  support  by  requir- 

531.  ing  one  to  whom  minerals  are  granted 

The  general  rule  is,  that  either  of  the  to  leave  proper  pillars  for  support  of 
adjacent  owners  in  a  party  wall  may  the  soil  above  :  Randolph  v.  Halden, 
increase  its  height  when  it  can  be  done  44  Iowa,  827  ;  Thomas,  etc.,  v.  Alien- 
without  injury  to  the  adjoining  build-  town,  etc.,  28  N.  J.  £q.,  77,  and  cases 
ing,  and  the  wall  is  of  sufflcient  strength  cited  in  note  ;  Sloan  v,  Lawrence,  29 
to  bear  the  addition.     The  injury  to  Ohio  St.  R.,  568. 


[2  Queen's  Bench  Division,  279.] 
May  2,  1877. 

Venables  V.  Smith. 


Haekney  Carriage — Cab  Proprietor  and  Driver^  reUuion  between — Mauler  and  Servant 
— Bailor  and  Bailee — Negligence — Scope  of  JSmpUnpnenL 

The  plaintiff  was  run  over  and  sustained  injuries  through  furious  driving  on  the 
part  of  a  cab  driver,  and  brought  his  action  for  such  injuries  against  the  proprietor 
of  the  cab.  The  arrangement  between  the  proprietor  and  the  driver  was  that  the 
horse  and  cab  were  intrusted  by  the  former  to  the  latter  for  the  day,  to  be  used 
entirely  at  the  driver's  discretion  during  the  day,  for  the  purj>ose  of  plying  for  hire. 
The  driver  was  to  pay  16«.  for  the  cab ;  all  that  he  made  above  that  sum  was  his 
perquisite  for  his  labor,  and  any  deficiency  he  had  to  make  good  afterwards.  There 
was  no  particular  time  fixed  for  going  out  or  returning  with  the  cab.  On  the  day  when 
the  accident  occurred,  the  driver  was  on  his  way  back  with  the  cab  to  the  stables  of 
the  proprietor  injtending  to  return  the  cab.  When  he  came  to  the  end  of  the  mews 
in  which  tlie  stables  were,  he  went  on  with  the  cab  to  a  tobacconist's  a  little  way  off 
and  purchased  some  snuff,  and  on  his  wav  back  to  the  stables  the  accident  happened : 

20  Eng.  Rkp.  44 
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Held,  that  the  proprietor  was  liable  for  the  acts  of  the  driver  wliile  acting  withia 
the  scope  of  the  purposes  for  which  the  cab  was  intrusted  to  him,  as  a  master  for  the 
acts  of  his  servant,  and  tliat  the  driver  was  at  the  time  of  the  accident  so  acting. 

Pindn  V.  JRder  (6  K  <fc  B.,  207 ;  25  L.  J.  (Q.B.),  881)  followed. 

Action  against  a  cab  proprietor  for  injuries  occasioned  to 
the  plaintiff  by  furious  driving  on  the  part  of  a  cab  driver 
280J  in  *defendant'8  employ.  The  action  haid  been  remit- 
ted to  the  Marylebone  county  court  for  trial  under  s.  10  of 
the  County  Courts  Act,  1867.  It  was  agreed  that  the  case 
should  go  to  the  jury  with  regard  to  the  question  of  damages, 
but  that  the  following  two  questions  should  be  decided  as 
matters  of  law  by  the  county  court  judge,  viz.,  whether  the 
relation  of  master  and  servant  existed  between  the  defen- 
dant and  the  cab  driver ;  and  whether,  if  so,  the  cab  driver, 
at  the  time  when  he  caused  the  injuries  complained  of,  was 
acting  within  the  scope  of  his  employment.  As  to  these 
two  points  the  county  court  judge  stated  the  facts  as  follows : 

The  cab  driver  hired  the  cab,  with  the  use  of  two  horses, 
from  the  defendant,  at  16^.  a  day.  He  had  no  specified 
time  of  starting  from  or  returning  to  the  stables ;  but  he 
started  early  in  the  morning  to  get  back  early  at  night. 
The  cab  had  no  name  on  it,  but  thete  was  the  defendant's 
number  on  it  granted  to  him  for  the  cab.  Whatever  the 
driver  got  over  16^.  was  his  perquisite  for  his  labor,  and  any 
deficiency  was  his  own  loss  to  be  made  good  afterwards. 
On  the  day  on  which  the  accident  happened,  the  driver  had 
set  down  his  last  fare  at  South  Bank,  St.  John's  Wood,  at 
about  9  p.m.,  and  was  on  his  way  home  to  the  stables,  having 
finished  for  the  day.  He  went  down  Gloucestor  Place, 
across,  Portman  Square  (the  stables  being  in  Great  York 
Mews,  Baker  Street),  into  Portman  Street.  At  the  end  of 
Portman  Street  there  is  a  tobacconist's  shop.  He  had 
reached  the  top  of  York  Mews,  at  the  Gloucester  Place  end, 
when  he  thought  he  would  get  some  snuff  at  the  tobacconist's. 
The  distance  to  the  shop  was  about  a  quarter  of  a  mile ;  no 
distance,  the  driver  said,  for  the  horse,  but  more  for  him  to 

So  when  he  was  tired.  He  went  to  get  the  snuff,  and  having 
one  so  proceeded  to  the  stables,  and  whilst  on  his  way 
there,  the  plaintiff  was  run  over.  The  driver  was  drunk  at 
the  time,  and  driving  furiously.  The  county  court  judge 
decided  in  favor  of  the  plaintiff  on  both  points,  and  the 
verdict  was  accordingly  entered  for  dE20,  the  damages  found 
by  the  jury. 

Against  this  decision  the  defendant  appealed. 

A  rule  nisi  had  been  obtained  to  set  aside  the  verdict,  and 
to  enter  a  nonsuit,  or  for  a  new  trial,  on  the  ground  that  the 
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relation  between  the  defendant  and  the  cab  driver  was  not 
that  of  master  *and  servant,  but  that  of  bailor  and  [281 
bailee,  and  that  the  driver  was  not  acting  within  the  scope  of 
his  employment  when  he  caused  the  injuries  complained  of. 

RusseU  OriffUhs  showed  cause :  The  case  of  Powles  v. 
Hid€T{')  is  an  authority  directly  in  favor  of  the  plaintijff. 
See  also  Morley  v.  Dunscorribe  {^).  The  ground  of  those 
decisions  is  that  the  statutes  relating  to  hackney  carriages 
impose  upon  the  cab  proprietor  in  respect  of  the  acts  of  the 
cab  driver  the  liability  of  a  master  for  the  acts  of  his  servant. 
The  provisions  of  6  &  7  Vict.  c.  86,  ss.  10,  24,  27,  and  28, 
show  that  the  Legislature^ntended  the  cab  proprietor  to  be 
liable  for  the  acts  of  the  cab  driver.  Fowler  v.  Lock  (*)  has 
not  shaken  the  authority  of  Powles  v.  Hideri^).  In  the 
court  below  the  judgment  was  wholly  concerned  with  the 
question  of  the  relation  of  the  proprietor  and  driver  inter  se^ 
which  is  a  different  question  from  that  of  their  relation  quoad 
the  public,  and  in  the  Court  of  Exchequer  Chamber  no  de- 
cision was  given  on  the  point  of  law. 

With  regard  to  the  second  point  it  is  submitted  that  the 
driver  was,  when  the* accident  happened,  still  occupied  in 
the  course  of  his  employment.  He  was  on  his  way  home 
to  the  stables,  though  he  went  a  somewhat  roundabout  way 
for  the  purpose  of  procuring  snuflf.  But  it  was  left  entirely  to 
his  discretion  where  he  should  go  with  the  cab  in  the  course 
of  his  day's  work. 

[He  cited  32  &  33. Vict.  c.  116,  s.  6 ;  Laugher  v.  Pointer  (') ; 
Quarman  v.  Burnett  (*) ;  Fenton  v.  City  of  Dublin  Steam 
Packet  Co.  (*) ;  Story  on  Agency  (') ;  Whatman  v.  Pearson  (") ; 
Story  V.  Ashton  (*) ;  Mitchell  v.  Crassweller  (") ;  Burns  v. 
PotUsom  (").] 

Willis^  Q.C.,  Pike^  and  Pain^  supported  the  rule:  The 
cab  driver  was  engaged  in  an  independent  journey  wholly 
foreign  to  the  employment.  He  was  intrusted  with  the  cab 
to  ply  for  hire.  *His  day's  work  was  done,  and  he  [282 
had  come  to  the  entrance  to  the  mews  when  he  thought  that 
he  would  go  on  farther  to  get  some  snuff.  This  formed  no 
part  of  the  purpose  for  which  as  between  himself  and  the 
proprietor  the  cab  was  trusted  to  him.  Story  v.  Ashton  (") 
is  in  point  in  defendant's  favor. 


(»)  6  E.  A  B.,  207;  26  L.  J.  (Q.B.81.),  3 

(«)  11  L.  T.,  199. 

(«)  Law  Rep.,  7.  C.  P.  272 ;  9  C.  P.,  761. 

(*)  5  B.  A  C.,  647. 

(*)  6  M.  A  W.,  499. 

(•)  8  A.  A  E.,  836. 


O  Page  407. 

(8)  Law  Rep.,  3  C.  P.,  422. 

(»)  Law  Rep.,  4  Q.  B.,  47«. 

('«)  13  C.  B.,  287 ;  22  L.  J.  (C.P.),  100. 

(")  Law  Rep.,  8  C.  P.,  663. 
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[CocKBUBN,  C.  J.:  That  class  of  cases  is  distinguishable. 
There  the  servant  has  certain  specific  orders  as  to  the  mode 
of  dealing  with  the  cart  or  whatever  is  the  subject  of  his 
employment.  If  under  those  circumstances  he  employs  it 
on  some  purpose  wholly  independent  of  his  orders  the  master 
is  not  responsible.  But  here  the  cab  is  intrusted  to  the  man 
generally.  Suppose  he  goes  out  of  his  way  to  get  some 
refreshment.] 

Refreshment  in  the  course  of  his  day's  work  would  stand 
on  a  different  footing.     Here  the  day's  work  was  done. 

[CocKBURN,  C.J.:  The  driver  might  have  revoked  his 
determination  not  to  take  anothef  fare.] 

Secondly,  the  relation  was  not  that  of  master  and  servant, 
but  bailor  and  bailee.  Powles  v.  Hideri^)  was  the  case  of 
loss  of  a  passenger's  luggage,  and  a  question  of  contract 
arose  between  the  cab  proprietor  and  the  hirer.  If  the 
Hackney  Carriage  Acts  create  the  relation  of  master  and 
servant,  that  relation  must  be  limited  to  the  purposes  of 
those  enactments. 

CocKBURN,  C.J. :  The  first  question  that  arises  is,  whether 
the  relation  of  master  and  servant  existed  between  the  de- 
fendant and  the  cab  driver,  so  as  to  render  the  defendant 
responsible  for  the  damage  caused  by  the  driver.  I  agree 
that,  independently  of  the  acts  of  rarliament  relating  to 
this  subject,  the  relation  between  them  would  be  that  of 
bailor  and  bailee,  not  that  of  master  and  servant.  The  cab 
proprietor  hands  over  the  horse  and  cab  to  the  charge  of 
the  driver,  to  be  used  by  him  for  the  purpose  of  plying  for 
hire  at  his  own  discretion  and  not  subject  to  the  proprietor's 
control.  So  far  I  agree  with  the  reasoning  of  tne  majority 
of  the  court  in  the  case  of  Fowler  v.  Lock{').  But  I  think 
that  the  provisions  of  the  acts  of  Parliament  alter  what 
283]  would  otherwise  be  *the  relation  of  the  proprietor 
and  the  driver,  and  for  the  protection  of  the  public  produce 
the  result  that,  as  regards  mischief  done  by  the  driver,  who 
is  selected  by  the  proprietor,  the  relation  of  master  and 
servant  so  far  exists  as  to  render  the  proprietor  responsible 
for  the  acts  of  the  driver.  But  then  it  is  contended  that  the 
liability  of  the  master  only  exists  with  respect  to  acts  done 
by  the  driver  within  the  scope  of  his  employment,  and  that 
the  driver  here  was  not  acting  within  the  scope  of  his  em- 
ployment. To  determine  whether  the  driver  was  so  acting 
or  not  it  is  necessary  to  consider  what  the  terms  were  upon 
which  the  cab  was  intrusted  to  the  driver.  If  the  employ- 
ment of  the  cab  by  the  driver  at  the  time  when  the  mischief 

(»)  6  E.  A  B.,  207 ;  26  L.  J.  (Q.B.),  831.  (»)  Law  Rep..  1  C.  P.,  272. 
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was  done  was  wrongful,  in  the  sense  that  it  was  beyond  the 
scope  of  the  bailment,  then  the  master  would  not  be  respon- 
sible ;  because  it  is  with  regard  to  the  employment  of  the 
cab  within  the  scope  of  such  bailment  that  the  relation  of 
master  and  servant  is  created  by  the  statutes  for  the  protec- 
tion of  the  public.  But  it  appears  that  the  cab  was  intrusted 
to  the  driver  to  use  entirely  at  his  discretion,  provided  that 
he  used  it  properly  and  returned  it  to  the  proprietor's  stables 
wtien  the  day  s  work  was  over,  paying  the  sum  agreed  upon 
between  them  for  the  hire  of  it.  I  cannot  see  that  the  driver 
did  anything  wrongful,  or  contrary  to  the  terms  of  the  bail- 
ment as  between  himself  and  the  proprietor,  in  using  the 
vehicle  for  the  purpose  of  going  to  the  tobacconist  to  get 
snufif.  For  these  reasons  I  think  the  decision  of  the  county 
court  judge  was  right,  and  that  the  rule  must  be  discharged. 

Mellor,  J.:  I  am  of  the  same  opinion.  With  regard  to 
the  first  question,  viz.,  whether  the  relation  between  the  cab 
proprietor  and  the  driver  is  that  of  master  and  servant,  I 
am  disposed  to  rest  mv  judgment  upon  the  decision  in  the 
case  of  PowUs  v.  Hiaer  ('),  which  seems  to  me  in  point. 
With  regard  to  the  question  whether  the  driver  was  acting 
within  the  scope  of  his  employment,  it  seems  to  me  that  by 
the' terms  of  the  arrangement  between  the  proprietor  and 
the  driver  the  fullest  discretion  was  vested  in  the  latter  as 
to  how  he  should  earn  money.  He  was  to  return  the  cab 
when  he  had  done  with  it,  but  he  was  not  bound  to  return 
at  any  particular  *moment,  or  to  take  any  particular  [284 
route.  We  must  look  at  the  matter  from  a  reasonable  point 
of  view.  If  the  driver  were  to  take  th^  cab  on  an  indepen- 
dent journey,  altogether  out  of  the  scope  of  the  purposes  for 
which  it  was  intrusted  to  him,  no  doubt  the  proprietor  could 
not  be  rendered  responsible  for  acts  done  by  him  in  the 
course  of  such  journey,  but  I  do  not  think  the  driver  was  in 
this  case  going  on  any  such  independent  journey  so  as  to 
relieve  the  master.  It  seems  to  me,  therefore,  that  the  de- 
cision should  be  affirmed. 

Rule  discharged. 

Solicitor  for  plaintiff :  Berkeley. 

Solicitor  for  defendant :  Pain. 

(>)  6  E.  A  B.,  207;  26  L.  J.  (Q.B.),  881. 

See  3  Eng.  Rep.,  313  note;  4  Eng.  or  the  negligence  of  his  servant  or 

Rep.,  303  note;  9  Eng.  Rep.,  223^  agent  while  legitimately  engaged  about 

note ;  17  Eog.  Rep.,  800  note  ;  17  Eng.  or  within  the  scope  of  his  employment. 

Rep.,  380  note  ;  note  to  Whiteley  o.  In  the  following  cases  it  was  held  he 

Pepper,  ante,  p.  343.  was  so  engaged  :  see  6  Cent.  L.  J.,  251; 

The  general  r.ule  may  be  stated  to  Id.,  412;   McKinley  t>.  Chicago,  etc., 

he  that  the  master  is  liable  for  the  acts  44  Iowa,  314,  24  Am.  Rep.,  748  ;  Baas 
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«.  Chicago,  etc.,  42  Wise.,  654,  24  Am.  O'Keefe,  11  Wise,  180 ;  Eckert  v.  St. 

Rep.,  437;   S.   C.   on  first  appeal,  39  Ix>uis,  etc.,  2  Missouri  App.  Rep.,  36, 

Wise.,  636  ;  Nashville,  etc.,  «.  Starnes,  *  45>6,   and  cases  cited  ;   Pendleton  v. 

9   Hdisk.   (Tenn.),   53,  24  Am.    Rep..  Kinsley,  3  Cliff.,  416,  423-429. 

296,  299  note  ;  Craker  v.  Chicago,  etc..  In  the  following  not :  See  6  Cent. 

86  Wise.,   657;    Milwaukee,   etc.,   t).  L,  J.,  251 ;  Id.,  412. 

Finney,    10    Wise.,    389;    Pierce    v. 


[2  Queen's  Bench  Divinon,  290.] 
April,  18,  1877. 
[IN  THE  COURT  OF  APPEAL.] 

290]  *HuD80N  V.  Tabor  (*). 

Sea  wcMy  Liability  of  Frontagern  to  repair — Prescription, 

The  plaintiff  was  the  occupier  of  land  and  the  defendant  the  owner  of  adjoining 
land,  both  fronting  to  a  creek  communicating  with  the  sea.  It  was  necessary  for 
the  protection  of  nis  land  that  each  person  having  land  fronting  the  creek  should 
maintain  a  sea  wall  to  keep  out  the  nigh  tides,  and  such  sea  wall  had  been  main- 
tained along  the  creek  time  out  of  mind.  The  plaintiffs  wall  was  continuous  with 
the  defendant's,  and  the  level  of  the  defendant's  land  was  hi&^her  than  that  of  the 
plaintiffa  It  became  necessary  from  time  to  time  to  put  fresh  materials  on  the  top 
of  the  walls  to  keep  them  up  to  the  proper  height ;  the  defendant  had  neglected  so 
to  top  his  wall,  and  owing  to  an  extraordinary  high  tide,  the  water  flowed  over  his 
wall,  and  so  from  the  defendant's  land  on  to  the  plaintiffs  land,  doing  considerable 
damage : 

HeMt  affirming  the  judgment  of  the  Queen's  Bench  Division,  first,  that  the  mere 
fact  that  each  frontager  had  always  maintained  the  wall  in  front  r}f  his  land,  and 
that  no  one  had  thought  it  necessary  to  erect  a  wall  to  protect  his  land  from  the 
water  which  might  come  from  his  neighboi*'8  land,  was  no  sufficient  evidence  to 
establish  a  prescriptive  liability  on  the  part  of  the  defendant  to  maintain  the  wall 
for  the  protection  of  the  adjoining  landowners : 

Secondly,  that  by  the  common  law,  apart  from  prescription,  no  such  liability  was 
cast  on  the  defendant,  as  a  frontager. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Queen's 
Bench  Division  in  favor  of  the  defendant  (*). 

The  facts  are  fullj^  set  out  in  the  report  in  the  court  be- 
low, and  are  sufficient! v  stated  in  the  judgment  of  the 
Court  of  Appeal  and  in  the  head-note. 

291]  *1876.  Nov.  7,  8.  Thesiger^  Q.C.,  and  F.  M.  White, 
for  the  plaintiff. 

PhilbricJc,  Q.C.,  and  H.  C.  BenneU  {with  them  Day,  Q.C.), 
for  the  defendant. 

The  arguments  and  cases  cited  were  the  same  as  in  the 
court  below. 

In  addition  were  cited  for  the  plaintiflf,  the  judgment  of 
Lord  Romily,   M.R.,  in  Morland  v.   Cook  ("),  Barber  v. 

(')  Affirming  16  Eng.  Rep.,  290.  («)  1  Q.  B.  D.,  225  ;  16  Eng.  Rep.,  290. 

(»)  Law  Rep.,  6  Eq.,  at  p.  267. 
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Whiteley  ('),  and  Earl  of  Devonshire  v.  Gibbons  (") ;  stat- 
utes 23  Hen.  8,  c.  6,  and  3  &  4  Wm.  4,  c.  22,  ss.  16,  46. 

For  the  defendant :  Chitty  on  Prerogative,  p.  173 ;  Hale 
de  Jur.  Mar.  Harg.  Tr.,  p.  8. 

Lord  Coleridge,  C.  J.,  referred  to  passages  in  the  judg- 
ments in  Jiex  V.  Commissioners  of  Pagham  Level  ("). 

Cur,  ddv.  vult. 

1877.  April  18.  The  judgment  of  the  Court  (Lord  Cole- 
ridge, C.  J.,  Mellish,  Brett,  and  Amphlet,  L.  JJ.)  was  deliv- 
ered by 

Lord  Coleridge,  C.J.:  In  this  case  the  plaintiff  was  the 
occupier  and  the  defendant  the  owner  of  lands  in  Essex 
adjoining  each  other,  and  fronting  a  tidal  estuary.  Along 
the  front  of  these  lands,  and  for  a  long  way  on  either  side 
of  them,  a  sea  wall  has  been  maintained,  time  out  of  mind, 
to  keep  back  the  sea  water  from  overflowing  the  lands  inside 
the  wall ;  which  lands  but  for  the  wall  would  at  each  high 
tide  have  been  overflowed.  The  wall  from  various  causes 
gets  lower  from  time  to  time ;  and  it  has  been  usual  for  each 
frontager,  according  as  necessity  dictates,  to  raise,  or,  as  it 
is  called,  to  "top"  his  wall,  in  order  to  keep  out  the  tide. 
There  was  an  unusually  high  tide  on  the  20th  of  March, 
1874.  The  defendant  had  neglected  to  top  his  wall,  and  in 
consequence  of  his  neglect  the  sea  flowed  over  his  wall  and 
did  much  damage  to  the  plaintiff's  lands  which  were  con- 
tiguous, as  well  as  to  the  defendant's  own.  The  action  was 
brought  to  recover  compensation  for  this  damage,  and  the 
question  is  whether  there  was  any  obligation  on  the  defen- 
dant as  between  him  and  the  plantiff  to  *maintain  [292 
this  wall.  The  court  below  thought  that  there  was  not ;  and 
we  are  of  that  opinion. 

In  this  case,  in  the  absence  of  any  evidence  oral  or  docu- 
mentary, beyond  the  fact  that^  each  frontager  had  been  ac- 
customed to  repair  and  top  the  sea  wall  in  front  of  his  own 
land,  it  was  possible  to  suggest  two  modes  only  by  which 
the  alleged  ooligation  to  repair  for  the  benefit  of  the  plain- 
tiff could  be  imposed  upon  the  defendant, — prescription  and 
common  law.  jBy  prescription,  no  doubt,  it  might  be  im- 
posed, if  there  were  any  evidence  of  the  prescription. 
Keighley's  Case  (*),  and  the  language  of  Lord  Tenteraen  in 
Hex  V.  Commissioners  of  Sewers  for  Essex  (*),  are  distinct 
authorities  for  this  proposition.  But  prescription  is  matter 
of  evidence,  and  one  of  the  questions  in  this  case  is  whether 

(«)  84  L.  f.  (Q.B.),  212.  (*)  10  Co.  Rep.,  139  a. 

(«)  Hard.,  169.  (»)  1  B.  <&  C,  477. 

(»)  8  B.  A  C,  856. 
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there  was  any  evidence  to  establish  tjie  prescription.  The 
only  evidence  was  that  the  defendant  and  his  predecessors 
had  been  used  to  repair  that  portion  of  the  wall  which  de- 
fended his  land  from  the  sea,  that  the  other  frontagers 
along  the  wall  had  done  the  same  thing,  and  that  no  one 
had  ever,  by  side  fences  or  otherwise,  protected  his  land 
from  the  possible  damage  which  would  arise  if  his  neighbor 
neglected  to  keep  his  special  portion  of  the  sea  wall  in  re- 
pair. But  this,  which  is  the  whole,  is  not  enough.  The 
mere  repair  of  a  man's  own  fence  for  his  own  benefit,  how- 
ever often  done,  and  during  however  long  a  period  of  time, 
will  not^^  se,  although  a  man's  neighbor  may  in  fact  ben- 
efit by  such  repair,  impose  on  a  man  the  duty  of  continuing 
such  repair  for  his  neighbor's  benefit,  when  he  ceases  to  care 
to  do  it  for  his  own.  In  this  case  the  non-construction  by 
the  respective  frontagers  of  any  side  defences  is  not,  as  the 
court  below  has  pointed  out,  any  further  evidence  of  the 
liability  which  it  is  sought  to  impose.  Each  frontager  had 
a  direct  interest  in  keeping  up  his  frontage  wall  to  protect 
his  own  land,  and  each  frontager  may  well  have  relied  upon 
the  practical  protection  afforded  him  by  the  manifest  self 
interest  of  his  neighbors  all  along  the  line  to  protect  them- 
selves. 

It  is  not  to  be  denied  that  expressions  are  attributed  to 
Lord  Tenterden  in  2iex  v.  Commissioners  of  Sexcers  for 
293]  Essex  (')  from  *which  it  might  be  argued  that  he 
thought  that  mere  usage  to  repair,  without  more,  would  im- 
pose the  liability  to  repair  for  the  benefit  of  others.  But 
the  evidence  in  the  case,  which  was  on  affidavit,  is  very 
shortly  stated,  and  it  was  not  one  between  individual  .front- 
agers, but  between  a  frontager  and  the  commissioners  of 
sewers,  who  had  inflicted  upon  him  the  whole  expense  of 
repairing  his  own  wall,  by  nis  default  in  repairing  which 
great  damage  to  a  whole  level  had  been  occasioned.     Nor, 

.  inasmuch  as  the  affidavits  were  held  to  establish  the  pre- 
scriptive liability  of  the  frontager  in  point  of  fact,  does  the 
case  really  in  any  manner  conflict  with  oar  decision  in  the 
case  before  us. 
Next,  in  the  absence  of  any  evidence  of  presumption,  is 

•  there  such  a  liability  as  is  contended  for  imposed  upon  a 
frontager  at  common  law?  It  would  lead  to  manifest  hard- 
ships if  it  could  be.  '*  Suppose  the  case,"  says  Mr.  Scar- 
lett, arguendo^  in  Rex  v.  Commissioners  of  Sewers  for 
Essex  ("),  "  of  1,000  acres  of  land  all  preserved  by  the  same 
wall ;  the  owners  of  500  acres  may  have  only  five  yards  of 

(')  1  B.  A  C,  477.  (•)  I  B.  <&  C,  at  p.  482. 
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wall,  whilst  the  owner  of  a  much  smaller  portion  may  have 
1,000  yards ;  that  may  be  washed  down,  the  whole  of  his 
estate  may  be  destroyed,  and  vet  he  may  be  compelled  to 
repair  the  wall  for  the  benefit  or  others."  It  must  be  admit- 
ted that  such  a  conseg^uence  might  not  improbablj  follow, 
but  there  is  no  suflBcient  authority  to  warrant  us  in  saying 
that  in  point  of  law  it  does  follow. . 

We  entirely  assent  to  the  criticism  of  the.court  below  upon 
the  cases  from  the  Year  Book,  18  Edw.  3,  f.  23,  and  the 
Liber  Assozirum,  37  Edw.  3,  pi.  10,  and  in  8  Hen.  7,  f.  5, 
and  ui>on  the  passage  in  Callis  (p.  115),  where  these  author- 
ities are  cited  (*).  The  learning,  as  to  the  right  and  duty  of 
the  Crown  to  protect  the  realm  from  waste  of  the  sea  before 
the  time  of  Henry  VI,  and  since  his  time  to  exercise  this 
prerogative  by  means  of  commissioners  of  sewers,  seems  to 
us  to  point  in  the  same  direction.  It  is  said  that  it  was  the 
duty  of  the  king  to  guard  and  protect  the  shores  and  lands 
adjoining  the  sea  from  being  overflowed  by  the  sea ;  but 
altnough  expressions  are  used,  as,  for  example,  by  Lord 
Wynford  in  Henly  v.  Mayor  of  Lyme  ("),  from  which  it 
might  *seem  that  this  was  supposed  to  be  a  liability  [294 
to  be  enforced  against  the  king,  such  cannot  be  the  meaning 
of  them,  and  no  mode  of  enforcing  it  has  been,  or  can  be, 
suggested.  But  the  king  has  probably  from  the  very  ear- 
liest times  had  a  right,  as  part  of  the  prerogative,  to  defend 
the  realm  against  waste  of  the  sea,  and  to  order  the  con- 
struction of  defences  at  the  expense  generally  of  those  who 
are  to  be  benefited  by  them.  The  various  statutes  of  sew- 
ers, beginning  with  the  statute  of  6  Hen.  6,  c.  5,  do  but  reg- 
ulate the  exercise  of  the  prerogative  in  this  respect,  and 
prescribe  the  forms  of  commissions  for  the  ordering  and 
execution  of  the  necessary  works,  which  forms  have  from 
time  to  time  been  varied.  In  early  times  probably  the  king 
ordered  the  construction  of  such  sea  walla  as  ne  judged 
necessary,  very  much  according  to  his  own  discretion.  In 
process  of  time,  however,  this  discretion  came  to  be  limited 
oy  established  rules,  and  at  last  by  statute ;  but  prior  to 
any  statute,  it  is  laid  down  by  Fitzherbert,  De  Nat.  Brev. 
226  E,  and  assented  to  by  Lord  Coke  in  the  case  of  The 
IsU  of  Ely  ('),  that  before  the  king  granted  his  license  to 
repair  a  trench  coming  from  the  sea,  or  make  a  new  one, 
there  should  be  a  writ  of  ad  quod  damnum^  '*  to  inquire 
what  damage  it  will  be  to  the  king  or  others ;"  and  without 
a  proper  return  to  such  a  writ,  such  works,  as  we  under- 

(»)  See  1  Q.  B.  D.,  at  pp,  281-8.  («)  6  Bing.,  at  p.  109. 

(»)  10  Co.  Rep.,  at  p.  143  a. 

20  Enq.  Rep.  45 
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stand  Lord  Coke,  could  not  be  done.  The  writ  of  ad  quod 
damnum,  though  probably  a  common  law  writ,  is  not,  as 
stated  by  Reeve,  vol.  ii,  p.  230,  to  be  found  mentioned  before 
the  time  of  Edward  I ;  and  is  most  commonly  to  be  found 
employed  in  reference  to  the  king's  license  to  aliene  in 
Toortmain;  but  it  appears  to  have  been  very  early  applied 
to  other  subjects,  and  amongst  them  to  the  making  of  rivers 
and  the  making  ajid  repair  of  defences  against  the  sea.  And 
the  whole  of  this  procedure  is  entirely  inconsistent  with  the 
notion  that  at  common  law  the  frontager  could  be  compelled 
by  action  to  repair  any  part  of  such  defences  which  had  been 
injured  '*  by  the  outrageousness  of  the  sea."  The  same  ob- 
servation applies,  and  with  increased  force,  to  the  whole 
machinery  which  the  successive  statutes  of  sewers  have  pro- 
vided since  the  time  of  Henry  VI.  ^ 

As  to  the  origin  of  the  sea  wall  in  this  case,  in  point  of 
fact,  general  history  and  county  history  are  alike  silent. 
295]  But  in  all  *likelihood  it  was  first  erected  either  by 
the  king  at  the  expense  of  those  to  be  benefited  by  it,  as- 
sessed upon  them  respectively  in  proportion  to  the  benefit 
they  did  or  would  respectively  receive,  or  by  some  great 
landowner  for  his  own  benefit,  whose  land,  if  it  came  into 
the  hands  of  separate  owners,  would  be  liable  to  no  other 
burdens  than  those  which  the  law  imposes  upon  all  other 
land  within  the  realm.  But,  as  we  llav^  said,  we  can  see  no 
reason  for  holding  that  the  burden  sought  to  be  imposed 
upon  the  defendant  in  this  case  in  respect  of  his  frontage 
land  is  one  of  such  burdens,  and  we  are  of  opinion  that  the 
judgment  in  his  favor  given  by  the  court  below  should  be 

affirmed.  Jtcdgment  affirmed. 

Solicitor  for  plaintiff :  J.  Hudson. 

Solicitors  for  defendant :  Beaumont  &  Warren. 

See  16  Eng.  R.,  298  note ;    19  Eng.  R.,  '6  note ;  19  Eng.  R.,  840  note. 


[2  Queen^s  Bench  Division,  296.] 

April  11,  1877. 

[IN  THE  COURT  OF  APPEAL.] 

Robinson  v.  Price  and  Others  (*). 

Skip  and  flipping — Oeneral  Average — Imminent  JRUk — Auxiliary  Steam  Pumping 

Power — Spars  and  Cargo  burnt  a»  Puel. 

ft 

A  ship  sailed  well  equipped  and  manned  for  the  voyage,  having  a  donkey  engine 
on  board  and  a  reasonable  supply  of  coals  to  work  it  for  pumping  purposes.  The 
ship  met  with  very  heavy  weather  and  sprang  a  leak,  and   in  order  to  keep  her 

(1)  AffirmiDg  19  Eng,  Rep.,  232. 
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afloat,  it  became  necessary  to  use  the  engine  for  pumping,  and  the  coals  running 
short,  the  captain  burnt  with  the  coals  the  ship's  spare  spars  and  some  of  her  cargo : 
Heldj  that  the  sacrifice  of  the  spars  and.  cargo  was  general  average. 

Appeal  by  the  defendants  from  the  decision  of  the  Queen's 
Bench  Division,  19  Eng.  Rep.,  232. 

French^  for  the  defendants,  contended  that  the  additional 
statement  of  the  art)itrator  (at  the  bottom  of  p.  95)  onght 
not  to  have  been  made  without  taking  fresh  evidence,  citing 
Nickalls  v.  Warren  (*). 

[Lord  Coleridge,  C.  J.:  This  is  nothing  more  than  what 
is  constantly  done ;  if  the  arbitrator  happens  to  be  present, 
the  court  *asks  for  an  explanation  of  a  statement  [296 
which  does  not  appear  sufficiently  explicit] 

He  then  contended  that  the  aaditional  statement  was  in- 
consistent with  par.  6,  and  that  the  facts  did  not  show  any 
such  imminent  peril  as  to  make  the  burning  of  the  spars 
and  cargo  general  average.  The  shipowners  were  bound  to 
have  sufficient  coals  on  board  to  work  the  donkey  engine. 
He  referred  to  Harrison  v.  Bank  of  Australasia  ("). 

O.  Bruce^  for  the  plaintiff,  was  not  heard. 

Lord  CoLEtoDOE,  C.J.:  In  my  opinion  the  judgment  of 
the  Queen' s  Bench  Division  was  perfectly  right.  The  facts 
are  now  stated  so  distinctly  as  to  preclude  all  argument.  It 
is  impossible  to  say  that  under  the  circumstances  this  sacri- 
fice 01  the  spars  and  cargo  was  not  general  average. 

Bramwell  and  Brett,  L.  JJ.,  concurred. 

Judgment  affirmed. 

Solicitors  for  plaintiffs :  H.  C.  CooJc^  for  Tinley,  Adamson 
&  Adamson,  NorCh  Shields. 
Solicitors  for  defendant :  Argles  &  Rawlins. 

m 

Q)  6  Q.  B.,  616.  O  Law  Rep.,  1  Ex.,  89. 


[2  Queen's  Bench  Division,  296.] 
Dec.  2,  1876. 

[crown  case  reserved.] 
The  Queen  v.  Langton. 


JSndenee — Befrethinff  Memory — Entries  checked  hy  Witnett  at  the  T^me — Joint  Stock 

Company — Evidence,  of  its  existence. 

The  prisoner  was  a  timekeeper,  and  T.  C.  was  pay  clerk,  in  the  employment  of  a 
colliery  Company.  It  was  the  duty  of  the  prisoner  ever^  fortnight  to  give  a  list  of 
the  days  worked  by  the  workmen  to  a  clerk  who  entered  the  days  and  the  wages  due 
ID  respect  of  them  in  a  time  book.  At  pay  time  it  was  the  duty  of  the  prisoner  to 
read  out  from  the,  time  book  the  number  of  days  worked  by  each  workman  to  T.  C, 
who  paid  the  wages  accordingly.    And  T.  C.  saw  the  entries  li^  *tUe  tiiqe     [297 
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book  while  the  prisoner  was  reading  them  out  Upon  the  trial  of  an  indictment 
charging  the  prasoner  with  obtaining  money  by  false  pretences : 

Held,  that  T.  G.  might  refresh  his  memory,  by  referring  to  the  entries  in  the  time 
book,  in  order  to  prove  the  sums  paid  by  him  to  workmen. 

The  prisoner  being  charged  with  obtaining  by  false  pretences  th<9  moneys  of  a 
company  : 

Meld,  that  the  existence  of  the  company  was  safficiently  proved  by  evidence  thai 
it  had  carried  on  business  as  such. 

Case  reserved  by  the  chairman  of  the  Kirkdale  quarter 
sessions. 

The  prisoner,  Edward  Langton,  was  tried  on  the  11th  of 
JuljT  last,  npon  an  indictment  charging  him,  in  the  first 
and  second  counts,  with  obtaining  by  false  pretences  from 
Thomas  Chitson  certain  money  of  the  Tawd  Vale  Colliery 
Company,  Limited,  with  intent  to  defraud,  and  in  the  third 
count,  with  obtaining  by  false  pretences  from  Samuel  Hig- 
ginbottom  cetain  other  money  of  the  said  company  with  in- 
tent to  defraud. 

The  prisoner  was  in  the  service  of  the  said  company  as  one 
of  their  timekeepers.  It  was  his  duty  to  give  in  to  another 
clerk,  fortnightly,  a  list  of  the  number  of  the  days  on  which 
the  workmen  in  the  employ  of  the  company  had  worked 
during  the  preceding  fortnight.  It  was  the  duty  of  the 
clerk  to  enter  in  the  time  book  these  numbers  and  the  amount 
of  the  wages  due  to  each  workman  according  to  the  number 
of  days  worked,  and  from  this  time  book,  at  the  time  of 
paying  the  workmen's  wages,  it  was  the  prisoner's  duty  to 
read  out  aloud  the  number  of  the  days  each  man  had  worked, 
and  the  wages  were  then  paid  to  the  workman  by  the  pay 
clerk  accordingly.  Robert  Aspinwall,  a  workman  in  the 
employ  of  the  company,  kept  a  provision  shop  on  his  own 
account,  at  which  the  prisoner  dealt,  and  at  the  time  when 
the  prisoner  made  the  false  pretences  charged  in  the  indict- 
ment, he  was  indebted  to  the  said  Robert  Aspinwall.  The 
14th  of  April  last  was  the  day  on  which  the  wa^es  earned 
during  the  fortnight  preceding  the  11th  of  April  became 
payable.  During  that  fortnight  Aspinwall  had  worked 
twelve  days,  and  no  more,  and  there  was  due  to  him  in 
respect  of  his  said  work  the  sum  of  JB2  lis.  and  no  more, 
his  wages,  namely,  4^.  3d.  a  day.  At  some  time  between 
the  said  11th  and  14th  of  April,  the  prisoner  asked  Aspin- 
wall how  many  days  he  had  worked  during  that  fortnight. 
298]  Aspinwall  told  *him,  as  the  fact  was,  that  he  had 
worked  twelve  days.  The  prisoner  then  asked  Aspinwall 
how  much  money  he,  the  prisoner,  owed  Aspinwall  in  re- 
spect of  provisions  bought  of  him  by  the  prisoner,  and  on 
Aspinwall  telling  him  the  amount,  the  prisoner  said,  *'I  will 
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put  it  down  to  your  time."  There  was  no  evidence  of  the 
time  list  handed  in  by  the  prisoner  in  respect  of  that  fort- 
night, but  the  time  book  was  made  up,  apparently  accord- 
ing to  the  same  course,  and  in  the  time  book  the  number  of 
fifteen  days  and  a  half  was  entered  as  the  time  which  Aspin- 
wall  had  worked  during  that  fortnight,  and  the  sum  of  £3 
5^.  lOd.,  being  at  the  rate  of  4^.  3d.  per  day,  for  fifteen-days 
and  a  half  day,  was  entered  as  the  amount  of  the  wages  due 
to  him.  These  entries  the  prisoner  read  out  aloud  at  the 
pay  time  on  the  eaid  14th  of  April,  and  the  pay  clerk,  the 
said  Thomas  Chitson,  then  handed  to  Aspinwail,  in  the  pres- 
ence of  the  prisoner,  the  sum  of  £3  5^.  lOd.  accordingly. 

The  12th  day  of  the  following  month  of  May  was  the  day 
on  which  the  wages  earned  durfng  the  fortnight  preceding 
the  9th  of  May  became  payable.  During  that  fortnight, 
Aspinwail  had  worked  twelve  days,  and  no  more,  and  there 
was  due  to  him  in  respect  of  such  work,  at  the  same  rate  of 
4s,  3d.  a  day,  the  sum  of  £2  lis.,  and  no  more.  On  the  said 
9th  of  May,  the  prisoner  asked  Aspinwail  what  time  he  had 
worked  during  that  fortnight,  and  how  much  he,  the  pris- 
oner, owed  Aspinwail.  Aspinwail  then  told  the  prisoner, 
as  the  facts  were,  that  he,  Aspinwail,  had  worked  twelve 
days,  and  that  the  prisoner  owed  Aspinwail  the  sum  of  18^. 
6^.,  which  he  had  paid  for  the  prisoner  at  his  request.  The 
prisoner  then  said  that  he  would  put  the  said  sum  of  18^. 
6d.  to  Aspin wall's  time.  At  the  pay  time  on  the  said  12tli 
of  May  the  number  of  days'  work  entered  in  the  time  book 
to  the  credit  of  Aspinwail  was  sixteen  days  and  a  half  day, 
and  the  sum  of  £3  10^.  Id.  was  entered  as  the  amount  due 
to  him  in  respect  of  such  work.  These  entries  the  prisoner 
read  out  aloud  at  the  said  pay  time,  and  the  said  pay  clerk 
then  handed  to  Aspinwail  tne  sum  of  £3 10^.  Id.  accordingly. 

The  9th  day  of  the  following  month  of  June  was  the  day  on 
which  the  wages  earned  during  the  fortnight  preceding  the 
6th  of  June  became  payable.  During  that  fortnight  Aspin- 
wail had  ^worked  twelve  days,  and  no  more,  and  [299 
there  was  due  to  him,  in  respect  of  such  work,  at  the  same 
rate  of  4^.  3d.  a  day,  the  sum  of  £2  11^.,  and  no  more.  On 
the  said  6th  of  June  the  prisoner  asked  Aspinwail  what  time 
he  had  worked  during  that  fortnight,  and  what  the  prisoner 
owed  Aspinwail  for  provisions.  Aspinwail  then  told  the 
prisoner,  as  the  facts  were,  that  he,  Aspinwail,  had  worked 
twelve  days,  and  the  amount  which  the  prisoner  owed  As- 
pinwail for  provisions,  upon  which  the  prisoner  said  to  As- 
j)inwall  that  lie,  the  prisoner,  would  put  down  to  Aspinwall's 
time  the  amount  so  owing  by  the  prisoner  to  Aspinwail. 
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On  the  6th  and  9th  day  of  June,  Samuel  Higginbottoni,  the 
secretary  of  the  said  companj,  was  acting  as  and  for  the 
pay  clerk,  and  made  up  the  time  book  for  the  wages  which 
became  payable  on  the  said  9th  of  June.  And  to  him  the 
prisoner  gave  in  the  number  of  fourteen  days  and  three 
quarters  of  a  day  as  the  time  which  Aspinwall  had  worked 
during  the  said  fortnight.  The  time  book  was  then  made 
up  by  Higginbottom,  according  to  the  usual  practice,  and  on 
the  said  9th  of  June  the  prisoner  at  the  pay  time  read  out 
from  the  said  time  book  fourteen  days  and  three  quarters 
of  a  day  as  Aspinwall' s  time^  and  £3  2s,  8d.  as  the  sum 
owing  to  Aspinwall  in  respect  of  such  work. 

As  to  all  the  charges  against  the  prisoner,  Aspinwall 
proved  the  sums  of  money  he  had  received  on  the  said  pay 
days,  and  the  number  of  the  days  for  which  he  had  been  so 
paid  wages,  but  in  respect  of  the  charge  mentioned  in  the 
first  and  second  counts,  Thomas  Chitson,  the  pay  clerk,  was 
called. as  a  witness  before  Aspinwall  gave  his  evidence. 
The  prisoner's  counsel  objected  to  Chitson  being  allowed  to 
refer  to  the  time  book,  to  enable  him  to  say  for  how  many 
days'  work  and  what  amounts  of  money  he  had  paid  Aspin- 
wall, on  the  14th  day  of  April  and  12th  day  of  May.  The 
counsel  contended  that  as  Chitson  had  not  made  the  entries 
in  the  timeJ  book,  he  ought  not  to  be  allowed  to  refer  to  it  to 
refresh  his  memory ;  but  as  Chitson  proved  that  he  had  seen 
those  entries  whilst  the  prisoner  was  reading  out  aloud  at 
the  pay  time,  and  that  though  at  the  time  of  the  trial  he 
did  not  remember  the  particulars  of  the  entries  without 
referring  to  the  book,  yet  he  knew  that  at  tlie  pay  time  the 

Prisoner  read  the  entries  correctly,  and  that  he  Chitson  had 
00]  paid  the  sums  which  were  mentioned  in  *those  en- 
tries, the  court  allowed  his  evidence  to  go  to  the  jury  reserv- 
ing the  point  for  the  opinion  of  this  court. 

As  to  all  the  counts  the  prisoner's  counsel  contended  that 
it  was  necessary,  in  support  of  the  indictment,  to  prove  that 
the  Tawd  Vale  Colliery  Company,  Limited,  was  an  incorpo- 
rated company,  that  this  could  not  be  proved  by  parol  evi- 
dence only,  and  that  as  there  was  only  the  parol  evidence 
of  witnesses  who  swore  that  the  company  was  incorporated, 
the  court  ought  to  direct  an  acquittal  of  the  prisoner. 

To  this  the  counsel  for  the  prosecution  replied  that  as,  by 
virtue  of  s.  88  of  the  statute  24  &  25  Vict.  c.  96,  the  indict- 
ment would  be  sufficient  without  alleging  any  ownership  of 
the  money,  and  as  the  references  to  the  company  might  have 
been  omitted  without  vitiating  the  indictment,  the  allegations 
as  to  the  company  might  therefore  be  rejected  as  surplusage. 
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The  court  declined  to  direct  an  acquittal,  and  left  the  evi- 
dence to  the  jury  accordingly,  but  reserved  a  case  on  this 
point  also  for  the  opinion  of  this  court. 

The  jury  found  the  prisoner  guilty. 

The  court  sentenced  him  to  twelve  months  imprisonment 
with  hard  labor,  subject  to  the  opinion  of  this  court,  as  to 
whether  the  court  was  right  in  overruling  the  objections 
raised  on  behalf  of  the  prisoner  by  his  counsel. 

No  counsel  appeared. 

CocKBURN,  C.J.:  With  regard  to  the  first  point,  the  pro- 
priety of  allowing  the  witness  to  refresh  his  memory  by 
means  of  the  time  book,  I  think  he  was  rightly  allowed  to 
do  so.  If  the  witness  had  only  seen  the  entries  in  the  ab- 
sence of  the  prisoner,  the  case  might  be  different.  There 
would  then  be  obvious  dangers  in  admitting  such'  a  use  of 
the  book,  which  do  not  exist  in  the  present  case.  Here  the 
entries  were  read  aloud  by  the  prisoner  himself,  and  seen 
by  the  witness  at  the  time  of  reading,  and  he  made  pay- 
ments in  accordance  with  them. 

As  to  the  other  point  it  was  enough  to  show  that  the 
company  carried  on  business  as  such. 

Lord  Coleridge,  C.J.,  Cleasby,  B.,  Pollock,  B.,  and 
Field,  J.,  concurred. 

Conviction  affirmed. 

See  15  Eng.  Rep.,  370  note  ;  18Eng.  load,  the  purchaser's  warehouse  clerk  ' 
Rep. ,  715  note.  called  off  the  amouats  from  the  slips 
A  witness  cannot  corroborate  his  of  paper,  and  he  took  them  down  on 
statements  upon  the  stand  bj  proof  of  the  opposite  page  of  his  men^orandum  ; 
other  statements  made  by  him  else-  and  that  he  and  the  clerk  then  com- 
where,  although  contained  in  a  letter  pared  the  two  series  of  entries  and 
written  about  matters  affecting  the  par-  found  that  thej  agreed,  and  the  clerk 
ij  in  the  suit  against  whom  he  has  tes-  receipted  for  the  amount.  Held,  that 
tified  :  Pulsifer  v.  Crowell,  63  Maine,  such  a  memorandum  could  be  used  in 
22  ;  Capen  t.  Crowell,  63  Maine,  455  ;  evidence  as  a  contemporaneous  record. 
Godding  «.  Orcutt.  44  Verm.,  54.  to  the  correctness  of  which  both  par- 
See  Cross  V.  Bartholomew,  42  Verm.,  ties  assented  when  made  :  Fish  v.  Ad- 
206.  ams,  37  Mich..  598;  Tanner  «.  Par- 
An  entry  in  a  book  of  accounts,  shall,  4  Abb.  App.  Cas.,  256,  3  Kejes, 
which  is  the  principal  fact  upon  which  431 ;  Meyer  v.  Reichart,  112  Mass.,  108. 
a  recovery  is  based,  is  not  admissible  See  Cross  v.  Bartholomew,  42  Verm., 
as  being  part  of  the  res  gestCB :  Sypher  206. 

«.  Savery,  89  Iowa,  258  ;  Godding  v,  A  party  may  examine  a  memorandum 
Orcutt,  44  Verm.,  54.  of  an  account  made  by  him  to  refresh 
A  party  who  had  sold  and  delivered  his  memory,  though  made  from  another 
wheat  to  another  at  the  letter's  ware-  memorandum,  if  lie  cannot  enumerate 
house,  testified  that  account  was  kept  the  items  of  the  account  without  the 
of  the  wheat  as  delivered,  by  means  of  aid  of  the  memorandum,  though  he  has 
slips  of  paper  tacked  on  the  spout  of  a  distinct  and  independent  recollection 
the  hopper,  and  by  entries  which  he  of  the  items  charged  :  Bullock  D.  Hun- 
made  on  a  page  of  his  memorandum  ter,  44Md.,416  ;  Folsom «.  Apple,  etc. , 
book  ;  that  after  the  delivery  of  the  last  41  Wise.,  602. 
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The  transcript  of  evidence  taken  on  school  teacher  a  certificate  of  examin- 

a  former  trial  is  properly  admitted  in  ation  and  qualification,  as  such,  and 

evidence,  where  the  shorthand  reporter  whether  an  alleged  certificate  was  gen- 

who  reported  the  trial  testifies  that  he  nine  or  a  forgery,  the  school  commis- 

wrote  up  the  testimony;  that  the  tran-  sioner  on  being  called  testified  that  to 

script  of  the  testimony  is  correct ;  that  the  best  of  his  knowledge  and  belief 

the  witnesses  were  sworn  and  testified  he  did  not  si^  or  issue  the  certificate, 

as  therein  stated :  Brown  v.  Luehrs,  79  He  also  testiled  that  he  kept  a  book  in 

Ills.,  576.  which  he  entered  the  certificates  issued 

A  witness  called  to  prove  the  testi-  by  him  dnriqg  the  month  in  which  the 

mony  of  a  deceased  witness   upon  a  certificate  bore  date.     The  counsel  for 

former  trial  must  be  able  to  state  the  defendant  produced  this  book,  and  of- 

substancG  of  all  the  latter*s  evidence :  fered  it  in   evidence  to  show  that  it 

Fell  V.  Burlington,  etc.,  43  Iowa,  177.  contained  no  entry  of  the  certificate  in 

The  case  of  Flood  v.  Mitchell,  lefer-  question.      Upon  plaintiff's  objection 

red  to  15  Eng.  R.,  872,  is  reported  68  the  book  was  excluded.     Held,  that  its 

N.  Y.,  507.              •  exclusion  was  error:   Marrow  v.'Os- 

Plaintiff,  while  on  the  stand  as  a  trander,  18  Hun,  219. 

witness,  wa^  questioned  as  to  a  date,  The  declaration  of  a  physician  as  to 

and  replied  he  could  not  state  it  posi-  the  disease  bf  which  a  person  is  suffer- 

tively,  without  refreshing  his  memory  ing,  made  while  treating  the  patient,  is 

by  a  memorandum  he  hi^  ;  after  pro-  admissible  as  having  been  made  by  the 

fessing  to  look,  he  stated  that  what  he  physician,  since  dead,  in  the  ordinary 

had  looked  at  did  refresh  his  memory;  discharge  of  his  professional  duty:  Mc- 

being  called  upon  by  defendant's  ooun-  Nair  v.  National,  etc.,  18  Hun,  144 

sel  to  produce  the  memorandum,  plain-  Where  a  paper  which  ought  to  be 

tiff's  counsel  objected  and  the  objection  found  in  a  public  ofilce  cannot  be  so 

was  sustained  :  found,  the  presumption  is  that  it  has 

Held,  that  this  was  error  ;  that  the  been  lost  or  destroyed.     If  it  has  been 

witness  was  in   effect  testifying  not  the  basis  of  official  action,  of  a  kind 

from  recollection,  but  from  something  usually  drawn  up  in  accordance  with  a 

he  professed  to  have  in  writing  ;  and  statute  and  usually  following  a  printed 

that  defendant  had  a  right  to  know  form  devised  therefor,  it  is  to  be  pre- 

what  the  memorandum  was  on  which  sumed  that  the  paper  was  in  the  usual 

witness  relied,  and  whether  it  had  any  form  and  followed  the  requirements  of 

legitimate  tendency  to  bring  to  mind  the  statute  :   Mandeville  v.  Reynolds, 

the  fact  in    controversy.      The  error  68  N.  Y.,  430. 

committed  in  declining  to  require  the  Where  the  defence  to  a  note  is  the 

production  of  the  memorandum  thus  statute  of  limitations,  an  indorsement 

referred  to  was  not  cured  by  an  offer  purporting  to  have  been  made  by  the 

the  next  day  to  produce  the  memoran-  holder  before  the  note  was  barred  by 

dum ;  the  party  was  entitled  to  see  it  the  statute,  is  admissible  as  evidence 

at  the  time,  in  order  to  test  the  candor  against  the  other, 

and  integrity  of  the  witness  :  Duncan  Where,  however,  there  are  two  joint 

t).  Seeley,  84  Mich.,  369.  promissors,  an  indorsement  so  made  is 

Entries  by  the  deceased  clerk  of  a  not  evidence    against   either  without 

notary  of    presentment  and  demand,  proof  as  to  which  made  it :  Clark  t, 

made  in  the  ordinary  and  usual  way.  Burn,  85  Leg.  Int.,  224,  Supr.  Ct.,  Penn. 

in  a  register  kept  by  the  notary  for  that  In  Kentucky  it  is  held  that  where  the 

purpose,   are    competent    evidence   to  maker  denies  the  payment,  evidence  of 

prove  such  presentment  and  demand  :  an  endorsement  of  partial  payment  be- 

Oawtry  v.  Doane,  51  N.  Y. ,  84.  fore  the  statute  attached  is  not  suMcient 

To  same  effect,  Poor  v.  Robinson,  13  to  prove  such  payment,  but  the  nolder 

Bush  (Ky.),  290.  must  show  an  actual  payment,  and  that 

So    by  a    deceased    notary.     Entry  thp  indorsement  was  in  fact  made  be- 

" mailed"  justifies  presumption  post-  fore  the  statute  had  attached:  Frazer 

age  paid:  National,  etc.,  v.  De  Groot,  «.  Frazer,  18  Bush  (Ky.),  397. 

43  N.  Y.  Superior  Ct.  R.,  341.  Otherwise  if  the  payment  be  not  de- 

Where  the  question  was  whether  a  nied  :  Hopkins  v.  Stout,  6  Bush  (Ky.), 

Bchool  commissioner  had  issued  to  a  375. 
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[2  Queen's  Bench  Division,  801.] 
Feb.  8,  1877. 

[crown  case  reserved.] 
*The  Queen  v.  Poster  (").  [301 

Fabe  Pretences — 8cUe  of  Ooods — Commendation — MtestatemerU  of  nature  of  Goods. 

OA  an  indictment  for  obtaining  money  by  false  pretences,  it  was  proved  that  the 
prisoner,  a  travelling  hawker,  represented  to  the  prosecutor's  wife  that  he  was  a  tea 
dealer  from  Leicester,  and  induced  her  to  buy  certain  packages  which  he  stated  to 
contain  good  tea,  but  three-fourths  of  the  contents  of  which  was  not  tea  at  all,  but 
a  mixture  of  substances  unfit  to  drink  and  deleterious  to  health.  The  jury  found 
that  the  prisoner  knew  the  real  nature  of  the  contents  of  the  packages,  that  it  was 
not  tea,  but  a  mixture  of  articles  unfit  for  drink,  and  that  he  designedly  falsely  pre- 
tended that  it  was  good  tea  with  intent  to  defraud;  and  the  prisoner  was  convicted  : 

Held,  that  the  conviction  was  right. 

Case  stated  by  the  deputy  chairman  of  the  Leicester  quar- 
ter sessions. 

James  William  Foster  was  tried  on  the  2d  day  of  Janu- 
ary, 1877,  for  obtaining  money  by  means  of  false  pretences 
from  Elizabeth  Beckworth,  the  wife  of  William  Bernard 
Beckworth. 

The  indictment  contained  several  counts ;  but  as  all  these, 
except  the  first,  were  withdrawn,  it  is  sufficient  to  set  out 
that  count  only.  It  stated,  "That  James  William  Foster, 
on  the  17th  day  of  November,  1876,  ^t  the  township  of  Hug- 
glescote,  in  the  county  of  Leicester,  unlawfully,  knowingly, 
and  designedly  did  falsely  pretend  to  one  Elizabeth  Beck- 
worth that  he  was  a  tradesman  in  the  tea  trade  in  Leicester, 
that  he  had  good  tea  for  sale,  and  did  then  and  there  offer 
for  sale,  and  did  sell  to  the  said  Elizabeth  Beckworth  sixteen 
paper  packages  which  he,  the  said  James  William  Foster, 
did  falsely  pretend  were  each  and  every  of  them  composed 
of  good  tea,  by  means  of  which  said  false  pretences  the  said 
James  William  Foster  did  then  unlawfully  obtain  from  the 
said  Elizabeth  Beckworth  £1 16^.  in  money,  the  money  of 
William  Bernard  Beckworth,  her  husband,  with  intent  to 
defraud;  whereas,  in  truth  and  in  fact,  the  said  James  Wil- 
liam Foster  was  not  a  tradesman  in  the  tea  trade  in  Leices- 
ter ;  and  the  said  sixteen  packages  were  not  each  or  any  of 
them  composed  of  good  tea,  but  each  and  every  of  the 
*said  packages  contained  a  mixture  composed  of  tea,  [302 
sand,  quartz,  and  magnetic  oxide  of  iron,  which  said  mix- 
ture is  unfit  for  food,  and  injurious  to  health,  as  he  the 
said  James  William  Foster  well  knew  at  the  time  when  he 
did  falsely  pretend  as  aforesaid." 

(0  S.  C,  18  Cox's  Cr.  Gas.,  898. 

20  Eng.  Rep.  46 
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It  appeared  in  evidence  as  follows:  The  prisoner  is  a 
hawker,  residing  at  West  Bromwich,  in  the  county  of  Staf- 
ford. On  the  17th  day  of  November,  1876,  he  called  on  the 
wife  of  the  prosecutor,  who  is  a  licensed  victualler  at  Hug- 
glescote,-  in  the  county  of  Leicester,  and  representing  him- 
self to  be  a  tea  dealer  residing  at  Leicester,  offered  to  the 
said  Elizabeth  Beckworth  tea  for  sale  which  he  said  was 
good  tea.  He  had  with  him  sixteen  packages,  which  ap- 
peared to  be  each  1  lb.  packages  of  tea.  He  produced  a 
sample  of  tea,  which  appeared  to  be  good  tea,  and  he  then 
opened  one  of  the  packages  taking  out  of  it  a  quantitv,  and 
stating  to  Mrs.  Beckworth,  *' You  see  it's  like  that  I  showed 
you."  Mrs.  Beckworth  eventually  bought  the  whole  quan- 
tity for  £1  16^.,  that  is  at  the  rate  of  2^.  3d.  per  lb.,  in  the 
belief  that  it  was  good  tea. as  represented  by  the  prisoner. 
•When  the  prisoner  had  left,  Mrs.  Beckworth  opened  the 
packages,  and  found  that  instead  of  tea  they  contained  a 
mixture  of  sand  and  other  stuff  unfit  to  drink.  Mrs.  Beck- 
worth communicated  with  the  police,  and  the  mixture  was 
submitted  to  Dr.  Emmerson,  the  analyst  of  the  county  of 
Leicester,  who  found  that  the  mixture  was  composed  of  tea, 
sand,  quartz,  and  oxide  of  iron,  and  unfit  for  food  or  drink. 
A  week  after  the  sale  the  prisoner  called  again  at  the  house 
of  the  prosecutor,  and  being  remonstrated  with,  declared 
that  the  substance  was  tea,  and  what  Mrs.  Beckworth  took 
for  sand  was  tea- dust.  He  offered,  however,  two  pounds  of 
good  tea  to  make  it  up,  which  the  prosecutor  refused  to  re- 
ceive. The  prisoner  was  arrested  on  a  warrant,  and  while 
in  custody  had  an  interview  with  the  police  constable  in  his 
cell,  to  whom  he  stated  that  he  knew  he  had  done  wrong, 
and  that  if  he  got  out  of  this  job  he  would  lead  a  differ- 
ent life. 

At  the  trial,  Dr.  Emmerson,  the  county  analyst,  was  called 
as  a  witness.  He  deposed  that  the  mixture  only  contained 
25  per  cent.,  or  one  quarter  in  weight  of  tea,  that  the  rest 
was  sand,  quartz,  earth,  and  oxide  of  iron,  unfit  to  drink 
and  injurious  to  health.  He  also  stated  on  examination  that 
he  believed  that  the  adulteration  had  taken  place  in  China, 
303]  and  that  the  mixture  was  known  in  *the  trade  as  lie 
tea.  On  this  the  learned  counsel  for  the  prisoner  appealed 
to  the  chairman  to  stop  the  case  ;  this,  however,  he  declined 
to  do,  and  the  following  witness  was  called  for  the  defence : 

Mr.  Simmonds  stated  that  he  was  a  wholesale  tea  dealer 
at  Birmingham,  and  had  sold  the  packages  in  question  to 
the  prisoner.  He  also  stated  that  he  had  purchased  the 
mixture  from  the  bonded  warehouses  in  London,  had  paid 
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Is.  2d.  per  pound  for  it,  and  had  sold  it  to  the  prisoner  at 
Is.  4d.  per  pound,  and  that  in  his  belief  the  packages,  as 
produced  in  court,  were  the  same  as  those  made  up  in  his 
shop  and  sold  to  the  prisoner.  That  he  should  call  tne  mix- 
ture tea,  though  not  good  tea,  and  though  he  should  not 
drink  it  himself,  as  he  could  get  better,  he  was  not  prepared 
to  hear  that  it  was  injurious  to  health.  He  also  said  that 
he  did  not  think  that  a  hawker  of  tea,  not  being  a  scientific 
analyst,  could  have  discovered  the  deleterious  ingredients 
mixed  with  it,  as  the  county  analyst  had  done. 

On  this  the  chairman  charged  the  jury  that  if  the  case  were 
one  of  simple  commendation  or  praise  of  an  article,  and  an 
exaggeration  of  its  quality  only,  it  was  not  a  case  under 
which  the  prisoner  could  be  convicted,  and  that  before  they 
convicted  the  prisoner  they  must  be  satisfied  that  he  knew 
what  the  real  nature  of  the  packages  was ;  that  it  was  not  tea,  * 
but  a  mixture  of  articles  unfit  for  drink,  and  that,  knowing 
the  nature  of  the  mixture,  he  designedly  falsely  pretended  to 
the  prosecutor's  wife  that  it  was  "good  tea"  with  intent  to 
defraud.  That  the  question  was  between  simple  exaggera- 
tion and  misrepresentation  of  a  fact  specific  to  the  contract 
with  intention  to  defraud. 

The  jury  retired  to  consider  their  verdict,  and  found  the 
prisoner  guiltjr,  and  the  chairman  sentenced  him  to  six  cal- 
endar months  imprisonment  with  hard  labor. 

The  question  for  the  court  to  consider  was,  whether  the 
chairman  was  right  in  his  direction  to  the  jury,  or  whether 
he  should  have  directed  them  that  there  was  no  offence  at 
law  on  the  case  as  proved. 

Sills,  for  the  prisoner:  The  statements  of  the  prisoner 
amounted  to  mere  commendation  of  his  wares  as  good  when 
they  were  not  *good.  The  jury  were  not  asked  to  [304 
find,  and  did  not  find,  whether  the  article  was  or.  was  not 
tea:  Heg.  v.  Kerrigan {')\  Reg.  v.  Ball(^)\  Reg.  v.  Roe- 
buck  (") ;  Reg.  v.  Eagleton  (*) ;  Reg.  v.  Ardley  (*) ;  Reg.  v. 
Leigh  (") ;  Reg.  v.  Pratt  (') ;  Reg.  v.  Bryan  if). 

Jacques,  for  the  prosecution,  was  not  called  upon. 

Kelly,  C.B.:  There  is  no  room  for  doubt  upon  this  case. 
The  prisoner  sold  as  good  tea  packages  containing  what  was 
not  tea  at  all,  but  three-fourths  of  it  a  deleterious  mixture. 

(«)  1  L.  A  C.  Cr.  C,  888;  88  L.  J.         (»)  Law  Rep.,  1  C.  C,  801. 
(M.C.),  71.  («)  8  Cox's  Cr.  C,  233. 

(*)  Car.  A  M.,  249.  (')  8  Cox's  Cr.  C,  334. 

(»)  Dears.  &  B.  Cr.  C,  616;  26  L.  J.        (»)  Dears.  &  B.  Cr.  C,  265;   26  L.  J. 
(M.C.),  101.  (M.C.),  84. 

{*)  Dears.  Cr.  C,  516  ;  24  L.  J.  (M.C.), 
158. 
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To  call  tea  good  when  it  was  not  good  might  be  mere  com- 
mendation, and  not  the  subject  of  a  criminal  prosecation. 
Here  the  question  was  properly  left  to  the  jury.  They  were 
told  that  they  must  be  satisned  that  the  prisoner  '*knew 
what  the  real  nature  of  the  packages  was,  that  it  was  not 
tea,  but  a  mixture  of  articles  unfit  for  drink,  and  that,  know- 
ing the  nature  of  the  mixture,  he  designedly  falsely  pre- 
tended that  it  was  good  tea  with  intent  to  defraud."  And 
the  evidence  amply  supported  the  finding  of  the  jury.  The 
prisoner's  guilty  Knowledge  is  shown  by  his  statement  to 
the  police  constable. 

Mellor,  Denman,  and  Field,  JJ.,  and  Huddleston,  B., 
concurred. 

Canmciion  affirrned. 

'  Solicitors  for  prosecution :  Austen^  De  Oex  &  Harding^ 
for  W.  N.  Reeve,  Leicester. 

Solicitor  for  prisoner:    W.  Rogers^  for  W.  H!  Powell, 
Birmingham. 


[2  Queen's  Bench  Division,  806.] 

Feb.  10,  1877. 
[CROWN  CASE  reserved.] 

305]  *The  Queen  v.  DeaneC). 

FaJtz€  Preieneet — Frevioiu  Conviction  of  Felony — Indietmeni — Fenal  ServHude — 8entmee. 

A  prisoner  convicted  of  obtaining  money  by  false  pretences,  after  a  previous  con- 
Tiction  for  felony  (the  previous  conviction  beine  charg^  in  the  indictment),  cannot 
be  seDtenced  to  penal  servitude  for  a  less  term  than  seven  years. 

Case  reserved  by  the  chairman  of  the  Kirkdale  quarter 
sessions. 

On  the  17th  of  Januarjr,  1877,  Mary  Jane  Patterson  Deane 
pleaded  guilty  to  an  indictment  charging  her  with  obtaining 
money  by  false  pretences.  She  also  pleaded  guilty  to  a 
previous  conviction  of  felonj  (after  another  j)revious  con- 
viction of  felony)  charged  in  the  same  indictment.  The 
chairman  sentenc'ed  her  to  seven  years  penal  servitude. 

By  s.  88  of  the  Act  24  &  25  Vict.  c.  96,  the  misdemeanor 
of  obtaining  money  by  false  pretences  is  punishable  by  penal 
servitude  for  three  years. 

Sect.  7  of  the  same  act  provides  for  the  punishment  of 
larceny  after  a  previous  conviction  of  felony. 

Sect.  8  provides  for  the  punishment  of  larceny  after  a 
previous  conviction  of  an  indictable  misdemeanor. 

(>)  S.  C,  18  Cox's  Grim.  Gas.,  886. 


VoL  II.]  QUEEN'S  BENCH  DIVISION.  365 

The  Queen  v.  Deane.  1877 

Bat  there  is  do  express  provision  in  the  act  for  the  punish- 
ment of  an  indictable  misdemeanor  after  a  previous  con- 
viction of  felony. 

Sect.  116  of  the  same  act,  however,  which  contains  pro- 
visions for  the  form  in  which  previous  convictions  are  to  be 
charged,  is  in  these  words:  '*In  any  indictment  for  any 
offence  punishable  under  this  act  after  a  previous  conviction 
for  any  felony,  misdemeanor,  or  offence,  it  shall  be  suf- 
ficient," &c.  It  is  therefore  clear  that  in  this  section  the 
insertion  of  a  charge  of  a  previous  conviction  for  felony  on 
an  indictment  for  misdemeanor  is  contemplated.  Whether 
the  words  are  sufficient  to  make  such  an  insertion  legal,  is  a 
question  for  the  consideration  of  the  court. 

*By  27  &  28  Vict.  c.  47,  s.  2,  it  is  provided  that  no  [306 
sentence-of  penal  servitude  shall  be  for  less  than  five  years, 
and  that  "where  any  person  shall  on  indictment  be  con- 
victed of  any  crime  or  offence  punishable  with  penal  servi- 
tude, after  having  been  previously  convicted  of  felony,  the 
least  sentence  of  penal  servitude  that  can  be  awarded  shall 
be  seven  years." 

By  34  &  35  Vict.  c.  112,  ss.  8  and  9,  it  is  provided  that 
where  there  has  been  a  previous  conviction  of  a  crime,  police 
supervision  may  be  added  to  the  sentence,  and  reference  for 
the  form  of  charging  the  previous  conviction  is  made  to 
8.  116  of  the  act  of  24  &  26  Vict.  c.  96,  above  quoted. 
.  Under  these  last-mentioned  sections,  therefore,  there  is 
express  power  to  charge  a  previous  conviction  for  felony  in 
an  indictment  for  misdemeanor,  but  only  for  the  purpose 
of  sentencing  to  police  supervision. 

In  the  case  of  Reg,  v.  Summers  Q)  it  was  held  that  a 
sentence  of  penal  servitude  for  five  years,  on  a  conviction 
for  a  misdemeanor,  was  right,  a  previous  felony,  though 

E roved,  not  having  been  charged  in  the  indictment.  It  will 
e  observed,  however,  that  in  the  case  stated  it  is  assumed 
that,  in  an  indictment  for  a  misdemeanor  under  the  Lar- 
ceny Act,  a  previous  conviction  of  felony  could  be  charged. 
In  the  case  of  Heg.  v.  Willis  (')  the  case  of  Heg.  v.  Sum- 
mers {')  was  followed. 

The  question  for  the  opinion  of  the  court  was  whether  the 
sentence  of  seven  years  penal  servitude  was  right,  and  if 
not,  what  sentence  should  be  substituted. 
No  counsel  appeared. 

Kelly,  C.  B.  :  The  sentence  of  seven  years  penal  servitude 
is  right,  by  the  express  terms  of  27  &  28  Vict.  c.  47,  s.  2.  By 
that  section,   "where  any  person  shall,  on  indictment,  l>e 

0)  Law  Rep.,  1  C.  C,  182.  («)  Law  Rep.,  1  C.  C,  868. 
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convicted  of  any  crime  or  offence  punishable  with  penal 
servitude,  after  having  been  previously  convicted  of  felony, 
the  least  sentence  of  penal  servitude  that  can  be  awarded 
shall  be  seven  years.".  When,  therefore,  a  prisoner  is  con- 
victed upon  a  charge  of  false  pretences,  and  also  of  a  pre- 
vious conviction  of  felony,  duly  charged  in  the  indictment, 
307]  *h6  cannot  be  sentenced  to  a  less  term  of  penal  servi- 
tude than  seven  years. 

Mellob,  Lush,  and  Dknman,  JJ.,  and  Huddleston,  B., 
concurred. 

Conviction  affirmed  (*). 

\»)  See  Heff,  v.  Garland,  Ir.  Rep.*  8  C.  L.,  888 ;  11  Cox's  Cr.  C,  224. 


[2  Queen's  Bench  Division,  807.] 
Feb.  10,  1877. 

[qrown  case  reserved.] 
/  The  Queen  v.  Kenny  (*). 

■ 

Larceny — Receiving — Husband  and  Wife — AduUery, 

A  wife,  thoDgh  she  may  have,  committed  adultery,  cannot  steal  her  husband's 
goods ;  and  therefore  the-  adulterer,  receiving  from  her  the  goods  which  she  has 
taken  from  her  husband,  cannot  be  guilty  of  receiving  stolen  goods. 

Reg.  V.  Deer  (L.  <fe  C.  Cr.  C,  240;  82  L.  J.  (M.C.),  38)  and  Reg.  v.  FeaihenUme 
(Dears.  Cr.  C,  869;  28  L.  J.  (M.C.),  127)  explained. 

Case  reserved  by  the  recorder  of  Chester. 

William  Edward  Kenny  was  tried  upon  an  indictment, 
which  charged  him,  in  the  first  count,  with  stealing,  on  the 
26th  of  August,  1876,  certain  money  to  the  amount  of  £143, 
one  purse,  one  silver  watch,  one  child's  cloak,  one  scarf,  one 
American  box,  one  Prayer  Book,  two  money  bags,  and 
other  articles  of  the  moneys,  goojis,  and  chattels  of  Edward 
Gurn ;  and  in  the  second  count,  with  feloniously  receiving, 
on  the  day  and  year  aforesaid,  the  moneys,  goods,  and 
chattels  aforesaid,  well  knowing  the  same  to  have  been 
feloniously  stolen. 

The  following  was  the  evidence : — 

Edward  Gurn :  I  am  an  innkeeper  at  Burslem.  On  the 
23d  of  June,  1876,  my  wife  left  my  house  without  my  knowl- 
edge or  consent.  The  same  night  I  missed  143  sovereigns. 
The  money  was  in  a  bag.  This  bag  (produced)  is  it.  There 
was  another  bag  without  money  in  it.  This  (produced)  is 
it.  This  watch  (produced)  is  mine.  My  wife  wore  it  some- 
times. I  ^ave  her  no  permission  to  take  it  or  any  of  the 
308]     things.     This  Prayer  Book  (produced)  is  *mine. 

(')  S.  C,  18  Cox's  Crim.  Cas.,  897. 
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These  three  sheets  (produced)  I  believe  to  be  mine ;  four  were 
missing  after  my  wife  left.  This  bed-cover,  babjr's  cloak, 
scarf,  and  this  American  box  (all  produced)  are  mine.  The 
money  I  saw  safe  on  the  morning  of  tbe  23d  of  June.  I  was 
saving  it  to  buy  horses  in  Ireland.  Three  days  after  my  wife 
left  I  saw  the  prisoner.  He  came  to  my  house.  A  week 
after  that  he  came  a^ain,  and  asked  me  how  much  money  my 
wife  took.  I  told  him  £15  or  £20.  I  told  him  that,  because 
I  wanted  some  information  from  him.  I  accused  him  of 
being  out  car-driving  with  mf  wife  on  the  Sunday  before. 
He  denied  it.  The  prisoner  left  the  neighborhood  shortly 
after,  and  I  never  heard  of  him  or  my  wife  till  October, 
when  I  went  to  Ireland  with  a  police  officer.  I  found  them 
together  at  Belfast.  They  were  in  a  back  room,  packing  a 
box.  The  prisoner  was  packing  it.  It  was  my  American 
box.  I  saw  some  of  the  contents  of  the  box.  My  Prayer 
Book  was  in  it  and  the  child's  cloak.  The  bed-cover  was  in 
the  prisoner's  box.  I  saw  the  prisoner  searched.  He  was 
wearing  my  watch. 

Cross-examined  :  I  sometimes  wore  the  watch,  so  did  my 
wife.  I  had  another.  I  wore  both  as  I  liked.  My  wife 
deposited  over  £100  with  a  Mr.  Jackson  at  Cheadle  eighteen 
months  before.  She  did  not  do  that  when  I  had  a  woman 
named  Sherlock  in  the  house.  Nothing  of  the  sort  took 
place.  My  wife  was  in  court  at  Tunstal.  She  did  not  give 
evidence.  The  gold  was  locked  up  in  a  drawer.  I  had  the 
key  in  my  pocket,  and  she  must  have  got  another. 

Ke-examined :  She  took  the  £100  to  Jackson  against  my 
will.  It  was  my  money.  I  wrote  to  him  for  it,  and  he  sent 
me  a  check,  which  I  cashed,  and  this  was  part  of  the  £143. 

John  Dodd :  I  am  a  sergeant,  Staff ordsnire  police.  The 
prisoner  was  in  that  forcet  until  the  24th  of  July  last  sta- 
tioned at  Burslem.  He  had  not  much  money.  His  wages 
were  22^.  per  week.  I  heard  of  him  borrowing  from  his 
comrades.  He  was  a  single  man.  I  went  with  prosecutor 
to  Belfast  in  October.  We  found  the  prisoner  and  the 
prosecutor's  wife  there  together.  He  was  wearing  this 
watch  (produced) ;  I  found  on  him,  in  these  two  bags  (pro- 
duced), £98  14:S,  M. 

Cross-examined :  There  were  four  Irish  £1  notes  in  the 
money.  *The  bags  were  in  his  pockets.  All  the  [309 
other  things  (except  the  watch)  were  in  the  boxes,  and  in 
the  rooms  occupiea  by  the  prisoner  and  Mrs.  Gum. 

Re-examined :  The  prisoner  was  packing  the  box  in  which 
I  found  the  bed-cover. 
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Harriet  Upton:  (Evidence  of  inability  to  travel  arising 
from  illness,  having  been  duly  given,  the  deposition  of  this 
witness  before  the  magistrates  was  read  as  follows :) 

I  am  a  single  woman,  and  live  at  10  Paradise  Row,  Ches- 
ter. I  know  the  prisoner.  I  recollect  him  coming  to  my 
house  early  in  the  month  of  August  last.  It  would  be  about 
one  in  the  morning.  Previously  to  his  coming  a  lady  had 
been  lodging  in  my  house  about  six  weeks.  She  gave  me 
the  name  of  Mrs.  fiurslem.  The  photograph  now  produced 
is  the  photograj)h  of  the  lady.  Mrs.  Burslem  opened  the 
door  for  the  prisoner  when  he  came.  They  occupied  the 
same  bedroom  that  night,  and  left  at  ten  o'clock  the  night 
following.  I  see  the  American  box  produced.  The  prisoner 
assisted  in  moving  the  box  downstairs  and  from  the  house. 
Since  the  prisoner  and  Mrs.  Burslem  left  I  have  had  a  letter 
asking  me  to  visit  them.  It  came  from  Belfast.  There  was 
only  one  bed  in  that  room. 

Edward  Gurn,  the  prosecutor,  recalled :  The  photograph 
now  produced  to  me  is  the  photograph  of  my  wife. 

Upon  this  evidence  the  counsel  for  the  prosecution  relied 
on  the  second  count  of  the  indictment,  and  contended  on  the 
authority  of  the  cases  of  Reg,  v.  i>eer{'\  and  Beg,  v.  Feath- 
er stone  ( ),  that  the  wife  by  adultery  with  the  prisoner  in 
August  at  Chester,  ''determined  her  quality  of  wife,"  and 
in  then  converting  her  husband's  goods  to  her  own  use  she 
was  guilty  of  larceny,  and  that  the  prisoner  consequently 
could  be  guilty  of  receiving. 

The  prisoner's  counsel  argued  that  a  wife  cannot  be  guilty 
of  larceny  of  her  husband's  goods,  and  that  there  is  no  de- 
cided cases  to  that  effect,  the  case  of  Reg.  v.  Deer(^)  being 
open  to  the  inference  that  the  receiving  was  from  some  per- 
son other  than  the  wife.  And  he  further  contended  that 
there  was  no  sufficient  distinct  possession  of  the  property 
310J  by  the  prisoner  (at  all  events  in  *the  city  of  Ches- 
ter and  within  the  iurisdiction  of  this  court  of  quarter 
sessions)  to  render  the  prisoner  liable  to  conviction  as  a 
receiver.  He  cited  Reg.  v.  Rosenberg  (")  and  Reg,  v. 
Prince  (*). 

Having  regard  to  the  statute  24  &  25  Vict.  c.  96,  s.  96, 
which  renders  a  receiver  liable  to  be  indicted  whenever  the 
principal  felon  might  be  indicted,  the  learned  recorder  left 

0)   L.   A  C.   Cr.   C,   240;    82  L.   J.        (»)  1  C.  &  H.,  238. 
(M.C.).  88.  (*)  11  Cox's  Cr.  C,  198. 

(«)  Dears.  Cr.  C,  869 ;   28  L.  J.  (M.C.), 
127. 
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the  case  to  the  jury,  adopting  the  view  taken  by  the  counsel 
for  the  prosecution. 

Under  these  circumstances  the  jury  found  the  prisoner 
guilty  of  felonious  receiving,  and  the  learned  recorder  post'- 
poned  the  sentence  until  the  opinion  of  the  court  for  the  con- 
sideration of  Crown  Cases  Reserved  could  be  taken. 

The  learned  recorder  referred  the  court  to  the  cases  enu- 
merated in  the  note  to  the  case  of  'Reg,  v.  Muttet^s  (*),  and 
requested  the  opinion  of  the  court  as  to  whether  the  convic- 
tion was  right. 

Marshall^  for  the  prisoner :  A  wife  cannot  steal  her 
husband's  goods,  and,  therefore,  no  one  receiving  them  from 
her  can  be  guilty  of  receiving.  (He  was  stopped  by  the 
court.) 

Jiose^  tor  the  prosecution:  Adultery  determines  the 
wife's  quality  as  such  with  refei'ence  to  the  husband's  goods. 
Her  dealing  with  them  after  such  adultery,  if  the  other 
necessary  ingredients  of  larceny  be  present,  is  stealing,  and 
the  adulterer  who  receives  them  from  her  may  be  guilty  of 
receiving.  Heff.  v.  Deer{*)  and  Meg.  v.  JFeathersione  {*)  are 
expressly  in  point. 

[Denman,  J. :  The  Law  Journal  Report  of  each  of  those 
cases  shows  the  real  ground  of  decision.  In  the  first  case 
the  goods  were  such  that  the  wife  could  not  have  been  the 
person  to  remove  the  whole  of  them  from  her  husband's 
house,  and,  therefore,  the  prisoner  received  them  from  some 
one  other  than  the  wife.  In  the  other  the  prisoner  was  him- 
self a  party  to  the  removal,  and  was  guilty  not  merely  of 
receiving  but  of  stealing.] 

Kelly,  C.B.  :  This  conviction  cannot  be  sustained.  Hus- 
band *and  wife  are  one  person  in  law,  and  the  wife  [311 
cannot  steal  her  husband's  goods,  whether  she  has  commit- 
ted adultery  or  not.  There  is  a  class  of  cases  in  which  the 
question  of  adultery  is  very  material.  Where  the  adulterer, 
acting  in  concert  with  the  wife,  takes  the  husband's  goods, 
the  fact  of  adultery,  if  established,  by  revoking  the  wife's 
authority  to  dispose  of  her  husband's  goods,  may  make  that 
larceny  on  the  part  of  the  adulterer  which  otherwise  would 
not  have  been  so.  But  here  the  prisoner  has  not  been  con- 
victed of  stealing,  and  probably  the  facts  would  not  have 
supported  such  a  conviction.  He  has  been  convicted  of  re- 
ceiving, and  that  conviction  cannot  be  sustained  without 

0)   L.   A  C.   Cr.  C,  611;    34  L.   J.        (»)  Dears.  Cr.  C,  869;  23  L.  J.  (M.C.), 
(M.C.),  64.  127. 

(»)  L.   <fe   C.  Cr.   C,   240 ;    32   L.    J. 
(M.C.),  83. 

20  Eng.  Rep.  47 
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Sroof  of  a  stealing  by  some  other  person.     There  is  no  evi- 
ence  of  any  such  stealing. 

Mellor,  Lush  and  Denman,  JJ.,  and  Huddleston,  B., 
concurred. 

Conviction  quashed. 

Solicitors  for  prosecution:  Chester  &  Co,^  for  E.  Tenant, 
Hanley. 

Solicitor  for  prisoner :  E.  W.  Hollingshead^  Tunstal. 

See  2  Eng.  Rep.,  176  note  ;   Regina  show  that  there  was  any  adalterous  in- 

V.  Taylor,  10  Eng.  Rep. ,  509.  tercourse,  actual  or  contemplated,  be- 

An  instruction,  according  to  the  facts,  tween  the  defendant  and  said  wife, 

was  held  to  be  correctly  given  "by  the  you  will  return  a  verdict  of  not  guilty:" 

court  to  the  jury,  on  the  trial  of  the  de-  State  v.  Banks,  48  Ind.,  197. 

fendant   for  larceny,  as  follows:  *'It  In  People  i>.  Stokes  (40Ckl.,  699),  it 

appearing  from  all  the  evidence  in  the  was  held  that  where  one  feloniously 

case  that  the  goods  were  taken  by  the  received  in  one  county  goods  stolen  in 

defendant  by  the  consent  of  the  owner's  another,  he  not  being  present  or  par- 

wife,   under  an  agreement  with   her  ticipating  therein,   he  oould  only   be 

that  he  was  to  dispose  of  the  same  and  indicted   and^  convicted  for  receiving 

account  for  the  proceeds  to  her,  and  stolen  goods  in  the  county  in  which 

there    being  no  evidence  tending  to  he  so  received  the  goods. 


[2  Queen's  Bench  Division,  811.] 
April  21,  1877. 

[crown  case  reserved.] 
The  Queen  v.  Richards. 

Accessory  after  the  Fact — Murder — Manslaughter — Indictment  as  aeeesory  to  Murder — 

Conviction  as  accessory  to  Manslauffhter, 

Several  persons  were  tried  upon  one  indictment^  some  as  principals  in  murder, 
others  as  accessories  after  the  fact.     The  principals  were  convicted  of  manslaughter  : 

Held,  that  those  charged  as  accessories  might  rightly  be  convicted  as  accessories 
to  manslaughter. 

Case  stated  by  Cockburn,  C.J. 

The  prisoners  were  tried  at  the  last  assizes  for  the  county 
of  Somerset  on  an  indictment  which,  after  charging  one 
George  Baker  and  three  persons,  named  George  Hutchings 
the  elder,  Giles  Hutchings,  and  George  Hutchings  the 
312]  younger,  with  the  *wilful  murder  of  one  Nathaniel 
Cox,  went  on  to  charge  the  two  prisoners  George  and  James 
Richards  with  having,  well  knowing  the  said  George  Hutch- 
ings the  elder,  Giles  Hutchings,  and  George  Hutchings  the 
younger,  to  have  committed  the  said  murder,  afterwards 
feloniously  received,  comforted,  harbored,  assisted,  and 
maintained  them. 

On  the  trial  the  prisoners  charged  with  murder  were  found 
guilty  of  manslaughter.     The  two-  Richards  were  found 
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guilty  as  accessories  after  the  fact,  whereupon  it  was  ob- 
jected in  arrest  of  judgment,  that  the  prisoners  being  charged 
in  the  indictment  as  accessories  after  the  fact  to  murder, 
could  not  be  found  guilty  of  having  been  accessories  after 
the  fact  to  manslaughter. 

The  learned  judge  was  of  opinion  that  as,  according  to 
the  established  law,  the  offence  of  manslaughter  is  involved 
in  that  of  murder,  and  a  person  indicted  For  murder  may- 
be convicted  under  such  an  indictment  of  manslauffhter, 
so  a  person  charged  as  accessory  to  murder  may  be  found 
guilty  on  such  an  indictment  of  having  been  accessory  to 
manslaughter.  But  as  the  point  appeared  to  have  never 
before  presented  itself  for  decision,  he  reserved  it  for  the 
consideration  of  this  court  and  requested  their  decision 
upon  it. 

Cole^  Q.C.,  for  the  prisoners:  The  question  whether  a 
person  indicted  as  accessory  to  murder  can  be  convicted  as 
accessory  to  manslaughter  has  never  been  decided.  The 
case  of  &off  v.  BibyQ)  was  the  case  of  an  appeal  of  ipurder, 
and  the  principles  applicable  to  an  appeal  and  an  indict- 
ment are  not  necessarily  the  same.  The  opinion  expressed 
by  Tindal,  C.  J.,  in  Jieg.  v.  OreenacreQ  is  a  mere  dictum. 
Great  practical  difficulties  might  arise  ir  the  present  convic- 
tion be  upheld.  A  man  mignt  at  one  and  the  same  time, 
and  by  one  and  the  same  act,  harbor  four  persons  who  had 
been  concerned  in  a  homicide.  Two  of  the  principals  might 
be  apprehended  and  tried  upon  such  facts  as  to  warrant 
only  a  conviction  for  manslaughter,  and  they  would  accord- 
ingly be  convicted  of  manslaughter,  and  the  harborer  as  an 
accessory.  Afterwards  the  other  two  might  be  apprehended 
and  charged  with  murder,  and  the  harborer  be  indicted  as 
accessory  to  murder.  He  would  *then  be  liable  to  [313 
be  convicted  a  second  time  of  the  same  offence,  that  is,  as 
accessory  to  manslaughter,  in  respect  of  the  very  same  act 
for  which  he  had  been  already  convicted.  Yet  he  could 
neither  plead  autrefois  acquit  nor  autrefois  convict. 

Hooper^  for  the  prosecution,  was  not  called  upon. 

CocKBURN,  C.J.:  We  are  all  agreed  that  this  conviction 
should  be  affirmed.  Mr.  Cole's  difficulty  as  to  pleading  is 
easily  answered.  One  who  harbors  several  felons,  though 
the  principals  may  have  committed  a  joint  crime,  is  guilty 
of  a  separate  offence  for  each  person  whom  "he  harbors. 
And,  therefore,  if  he  were  tried  with  some  of  the  principals 
and  convicted  as  an  accessory  in  harboring  them,  and  after- 
wards were  tried  with  the  other  principals  and  charged  as 

(»)  Cro.  EUz.,  640.  («)  8  C.  A  P.,  36. 


372  QUEEN'S  BENCH  DIVISION.  [Vol.  H. 

1877  The  Queen  v.  Richards. 

an  accessory  in  harboring  them,  he  would  be  tried,  not  a 
second  time  for  the  same  offence,  but  for  a  different  offence. 
As  to  the  main  point,  a  man  charged  with  murder  may  be 
convicted  of  manslaughter,  because  murder  involves  the  lesser 
charge  of  felonious  homicide ;  so,  for  the  same  reason,  one 
charged  as  accessory  to  murder  may  be  convicted  as  acces- 
sory to  manslaughter.     The  one  thing  follows  from  the  other. 

Mellor,  Grove,  Lindley  and  Hawkins,  JJ.,  concurred. 

Conviction  affirmed. 

Solicitors  for  prosecution:    Combe  &   WainwHgM^   for 
R.  N.  Howard,  Weymouth. 
Solicitors  for  prisoner :  Meed  &  Cooky  Bridgwater. 

See  12  £ng.  Rep.,  638  note ;  17  Alb.  twenty  minutes  after  he  saw  the  pris- 

L.  J. ,  420.  oner,  with  M.  and  another,  go  into  the 

A  woman  who  volantarilj  takes  a  vacant  lot  where  the  wood  pUe  was,  M. 

potion  administered  to  her  for  the  pur-  having  a  stick  in  his  hand,  and  heard 

pose  of  causing  an  abortion,  is  not  an  M.  say  to  the  others,  "Let  us  go  for 

accomplice  in  the  crime  of  the  person  him."    It  was  also  proved  by  others 

administering  it,  the  law  making  it  no  that  the  three  were  together  before  the 

crime  in  her  to  take  the  potion  :   State  affray,  and  in  a  saloon  together  about 

€.  Hyer,  39  N.  J.  Law  Rep.,  698  ;  State  nine  o'clock  afterwards. 

f>.  Owens,  22  Minn,,  288.  Held,  that  thei^  was  no  sufficient  evi- 

A  detective  who  joins  a  criminal  or-  dence  to  warrant  the  prisoner's  convic- 

^nization  for  the  purpose  of  exposing  tion,  for  there  was  no  direct  proof  that 

it  and   bringing  criminals  to  punish-  he  was  present  when  the  blow  was 

ment,  and  honestly  carries  out  that  de-  struck,  and  no  evidence  whatever  that 

sign,  is  not  an  accessory  before  the  he  and  the  others  were  together  with 

fact,  although  he  may  have  encouraged  any  common  unlawful  purpose  ;   and 

and  counselled  parties  who  were  about  tlie  words  spoken  were  in  themselves 

to  commit  crime,  if  in  so  doing  he  in-  unimportant :    Queen    t).    Curtley,    27 

tended  that  they  should  be  discovered  U.  C.  Q.  B.,  613. 

and  punished,  and  his  testimony,  there-  If  one  person  assaults  another,  and 

fore,  is  not  to  be  treated  as  that  of  an  others  are  present  acting  together  with 

infamous  witness  :    Campbell  v.  Com-  the  former,  or,  being  present  and  know- 

monwealth,  84  Penn.  St.  H.,  187.  ing  his  unlawful  intent,  aid  or  encour- 

The  prisoner  C.  was  indicted  for  aid-  age  him  in  the  commission  of  the 
ing  and  abetting  one  M.  in  a  murder,  offense,  all  are  principal  offenders,  and 
of  which  M.  was  convicted.  It  appeared  a  blow  by  one  is  a  blow  by  e^ch  and  all. 
that  about  six  in  the  evening  the  de-  Certain  women  and  adult  males  were 
ceased  was  with  R.  and  his  wife  on  the  jointly  indicted  for  an  aggravated  as- 
river  bank  at  Amherstburgh,  stand-  sault  and  battery  upon  a  female.  The 
ing  near  a  pile  of  wood.  She  saw  M.  court  below  charged  the  jury,  in  effect, 
standing  behind  the  pile,  who,  on  de-  that  though  the  offence  of  the  women 
ceased  going  up  to  him,  struck  deceased  may  have  been  only  a  simple  assault 
with  a  stick,  of  which  he  died  ;  deceased  and  battery,  yet  that  of  their  male  con- 
ran,  when  two  other  men  sprang  out  federates,  if  they  were  present,  aiding, 
and  followed  him,  but  in  a  few  seconds  etc.,  would  be  aggravated  assault  and 
two  of  them  returned  and  assaulted  her  battery.  Held,  that,  if  there  was  error 
audherhusban(!l.  She  could  not  identify  in  th4s  charge,  it  was  not  to  the  preju- 
tlie  prisoner.  Two  other  witnesses  saw  dice  of  any  of  the  defendants,  but  be- 
the  blow  struck,  and  identified  M. ;  and  cause  it  was  too  favorable  to  the  female 
one  witness,  B.,  swore  that  about  six  defendants,  who,  it  is  intimated,  may, 
on  that  evening  deceased  left  his  office  by  their  presence  and  participation, 
with  li.  and  his  wife,  and  that  about  have  been  equally  inculpated  with  their 
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male  confederates  :  Dunman  v.  State,  mutual  ill-will :   Com.  v,  Collberg,  119 

1  Tex.  App.,  593.  Mass.,  850. 

On  a  trial  for  theft  of  a  cow,  the  court  Assault  and  batterer  for  beating  plain- 
below  instructed  the  jury,  in  effect,  that  tiff.  Pleas,  not  guilty,  and  leave  and 
if  the  defendants  were  present  and  in  license.  On  the  argument,  defendant's 
any  way  participated  in  killing  the  cow,  counsel  contended  that  because  the 
then  it  devolved  on  them  to  prove  cir-  plaintiff  had  previously  challenged  de- 
cumstances  tending  to  excuse  or  justify  fendant  to  fight,  the  plea  of  leave  and 
their  participation,  unless  such  circum-  license  was  sustained,  and  that  plain- 
stances  appeared  from  the  evidence  ad-  tiff  should  have  replied  an  excess  or 
duced  by  the  state.  Held,  that  the  in-  unfair  advantage,  if  he  relied  thereon, 
struction  was  erroneous  in  two  respects  :  Held,  that  (admitting  the  general  prin- 
Ist,  because  it  pretermits  the  guilty  ciple)  the  facts  did  not  support  that 
knowledge  necessary  to  inculpate  the  view,  and  the  rule  was  discharged  : 
defendants  as  aiders  and  abettors  ;  and  St.  John  v.  Parr,  7  U.  C.  Com.  PI.,  142. 
2d,  because  it  ignores  the  presumption  An  accessory  must  be  indicted  as 
of  innocence  and  doctrine  of  reasonable  such.  He  cannot  be  convicted  if  in- 
doubt,  and  misdirected  the  jury  as  to  dieted  as  a  principal :  Reynolds  9.  State, 
the  burden  of  proof :  Chapman  v.  State,  88  Ills.,  479,  overruling  Toe  v.  People, 
1  Tex.  App. ,  728.  49  Dls. ,  410. 

Where  two  persons  go  out  to  fight  There  is  no  distinction  between  prin- 

with  their  fists  by  consent,  and  do  fight  cipals  in  first  and  second  degree.     All 

with  each  other,  each  is '  guilty  of  an  are  guilty  as  principals  :  State  v.  Hol- 

assault,  although  there  is  no  anger  or  lenacheit,  61  Missouri,  802. 
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[14  Cox's  CrimlDal  Cases,  81.] 

COURT  OF  CRIMINAL  APPEAL  (»). 

Saturday,  Jan.  19,  1878. 

(Before  Cockburn,  C.J.,  Cleasby,  B.,  Lindley,  J.,  Manisty,  J.,  and  Hawkins,  J.) 

31]  *Reg.  V.  Knight  (•). 

Debtors  Act  1869 — Indictment — Aider  by  verdict — Obtaining  eredU  by  false  preUneet 
and  fraudvdendy  disposing  of  goods  within  four  months  before  liqwdation — S2  db  33 
Viei.  c.  62,  s.  11,  sub-^ects,  14  and  16. 

An  indictment  charged  that  the  defendant,  a  trader,  "  did  within  fonr  months  next 
before  the  commencement  of  the  liquidation  by  arrangement  of  his  affairs  obtaiD 
from  W.  goods  upon  credit  under  the  false  pretence,  «&c.,  with  intent  to  defraud." 
And  in  another  cpunt  in  similar  terms  the  defendant  was  charged  with  unlawfully 
32]  disposing  of  the  goods  otherwise  than  in  the  ordinary*  *way  of  his  trade. 
Both  counts  were  framed  under  sect.  11,  sub-eects.  14  and  16  of  32  A  38  Vict.  c.  62. 

Held,  that  the  counts  were  good  after  verdict,  and  sufiicienUy  averred  that  the  de- 
fendant was  a  person  whose  affairs  were  liquidated  by  arrangement  within  the  mean- 
ing of  sect.  11. 

*  At  the  general  quarter  sessions  of  the  peace  for  the  borough 
of  Birmingham,  lield  at  Birmingham,  before  the  recorder,  on 
the  22d  day  of  October,  1877,  an  indictment,  of  which  the 
following  is  a  copy,  came  on  to  be  tried  against  the  defen- 
dant, framed  upon  sub- sects.  14  and  15  of  32  &  33  Vict, 
c.  62  (The  Debtors  Act,  1869). 

feorougli  of  Birmingham,  to  wit :  The  jurors  for  our  Lady 
the  Queen,  upon  their  oaths  present,  that  heretofore  and 
before  the  committing  of  the  onences  by  William  Augustus 
Knight  as  hereinafter  mentioned,  the  said  William  Augustus 
Knight  was  a  trader  within  the  true  intent  and  meaning  of 
the  Taws  then  and  now  in  force  relating  to  bankrupts.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  furtlier 
present,  that  afterwards,  and  whilst  the  said  William  Au- 
gustus Knight  was  such  trader  as  aforesaid  (to  wit),  on  or 
about  the  12th  day  of  April,  1877,  the  said  William  Augus- 
tus Knight  did, 'within  four  months  next  before  the  com- 
mencement of  the  liquidation  by  arrangement  of  his  aflFairs, 
obtain  from  West  wick  &  Co.,  spice  merchants  of  London, 
five  cases  of  Cochin  ginger  upon  credit,  under  the  false  pre- 

(')  As  the  Crown  Cases  Reserved  are  now  published  in  the  Queen's  Bench  Division, 
it  is  deemed  advisable  to  publish  criminal  cases  from  Cox's  Criminal  Coses  following 
tliat  Division.  n.  c.  m. 

(*)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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tence  of  carrying  on  business  and  dealing  in  the  ordinary- 
way  of  his  trade,  and  has  not  paid  for  the  same,  with  intent 
to  defraud,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

2d  count.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  whilst  the  said  William 
Augustus  Knight  was  such  trader  as  aforesaid  (to  wit),  on 
or  about  the  9tli  day  of  May,  1877,  the  said  William  Augus- 
tus Knight  did,  within  four  months  next  before  the  com- 
mencement of  the  liquidation  by  arrangement  of  his  affairs, 
unlawfully  dispose  of,  otherwise  than  in  the  ordinary  way 
of  his  trade,  certain  property  (to  wit),  five  cases  of  Cochin 
ginger,  which  he  had  obtained  on  credit,  and  had  not  paid 
for,  with  intent  then  and  there  to  defraud,  against  the  form 
of  the  statute  in  such  case  made  and  provided.  . 

3d  count.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  whilst  the  said  William 
Augustus  Knight  was  such  trader  as  aforesaid  (to  wit),  on 
or  about  the  3d  day  of  May,  1877,  the  said  William  Augus- 
tus Knight  did,  within  four  months  next  before  the  com- 
mencement of  the  liquidation  by  arrangement  of  his  affairs, 
obtain  from  Joseph  Brook  &  Co.,  of  JBirmingham,  twenty 
cads  (or  boxes)  oi  Caper  tea  upon  credit,  under  the  false 
pretence  of  carrying  on  business  and  dealing  in  the  ordinary 
way  of  his  trade,  and  has  not  paid  for  the  same,  with  intent 
to  defraud,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

*4th  count.  And  the  jurors  aforesaid,  upon  their  oath  [33 
aforesaid,  do  further  present,  that  whilst  the  said  William 
Augustus  Knight  was  such  trader  as  aforesaid  (to  wit),  on 
or  about  the  8th  day  of  May,  1877,  the  said  William  Augus- 
tus Knight  did,  within  four  months  next  before  the  com- 
mencement of  the  liquidation  by  arrangement  of.  his  affairs, 
unlawfully  dispone  of,  otherwise  than  in  the  ordinary  way 
of  his  trade,  certain  propertv  (to  wit),  twenty  cads  (or  boxes) 
of  Caper  tea  which  he  had  obtained  on  credit  and  had  not 
paid  for,  with  intent  then  and  there  to  defraud,  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

5th  count.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  whilst  the  said  William 
Augustus  Knight  was  such  trader  as  aforesaid  (to  wit),  on 
or  about  the  28th  da^  of  May,  1877,  the  said  William  Au- 
gustus Knight  did,  within  four  months  next  before  the  com- 
mencement of  the  liquidation  by  arrangement  of  his  affairs, 
obtain  from  William  Lloyd,  of  Birmingham  aforesaid,  three 
boxes  of  Toby  &  Booth's  bacon,  and  two  boxes  of  Toby  & 
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Booth's  hams,  upon  credit,  under  the  false  pretence  of  carry- 
ing on  business  and  dealing  in  the  ordinary  way  of  his  trade, 
and  has  not  paid  for  the  same,  with  intent  to  defraud,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

6th  count.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  whilst  the  said  William 
Augustus  Knight  was  such  trader  as  aforesaid  (to  wit),  on 
or  about  the  said  28th  day  of  May,  1877,  the  said  William 
Augustus  Knight  did,  within  four  months  next  before  the 
commencement  of  the  liquidation  by  arrangement  of  his 
affairs,  unlawfully  dispose  of,  otherwise  than  in  the  ordinary 
way  of  his  trade,  certain  property  (to  wit),  three  boxes  of 
Toby  &  Booth's  bacon,  and  two  boxes  of  Toby  &  Booth's 
hams,  which  he  had  obtained  upon  credit  and  had  not  paid 
for,  with  intent  then  and  there  to  defraud,  against  the  form 
of  the  statute  in  such  case  made  and  provided. 

7th  count.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  whilst  the  said  William 
Augustus  Knight  was  such  trader  as  aforesaid  (to  wit),  on 
or  about  the  1st  day  of  June,  1877,  the  said  William  Au- 
gustus Knight  did,  within  four  months  next  before  the 
commencement  of  the  liquidation  by  arrangement  of  his 
affairs,  obtain  from  H.  H.  and  S.  Budgett  &  Co.,  of  Bristol, 
five  boxes  of  bacon  upon  credit,  under  the  false  pretence  of 
carrjdng  on  business  and  dealing  in  the  ordinary  way  of  his 
trade,  and  has  not  paid  for  the  same,  with  intent  to  defraud, 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided. 

8th  count.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  whilst  the  said  William 
Augustus  Knight  was  such  trader  as  aforesaid  (to  wit),  on 
the  said  1st  day  of  June,  1877,  the  said  William  Augustus 
Knight  did,  within  four  months  next  before  the  commence- 
34]  ment  of  the  liquidation  by  arrangement  *of  his  affairs, 
unlawfully  dispose  of,  otherwise  than  m  the  ordinary  way  of 
his  trade,  certain  property  (to  wit),  five  boxes  of  bacon  which 
he  had  obtained  upon  credit  and  had  not  paid  for,  with 
intent  then  and  there  to  defraud,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

9th  count.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  whilst  the  said  William 
Augustus  Knight  was  such  trader  as  aforesaid  (to  wit),  on 
or  about  the  7th  day  of  June,  1877,  the  said  William  Au- 
gustus Knight  did,  within  four  months  next  before  the  com- 
mencement of  the  liquidation  by  arrangement  of  his  affairs, 
obtain  fi'om  'Charles  Wood  &  Co.,  of  Liverpool,  ten  boxes 
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of  cheese  upon  credit,  under  the  false  pretence  of  carrying 
on  business  and  dealing  in  the  ordinary  way  of  his  trade, 
and  has  not  paid  for  the  same,  with  intent  to  defraud, 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided. 

10th  count.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  whilst  the  said  William 
Augustus  Knight  was  such  trader  as  aforesaid  (to  wit),  on 
or  about  the  said  7th  day  of  June,  1877,  the  said  William 
Augustus  Knight  did,  within  four  months  next  before  the 
commencement  of  the  liquidation  by  arrangement  of  his 
affairs,  unlawfully  dispose  of,  otherwise  than  in  the  ordinary 
way  of  his  trade,  certain  property  (to  wit),  a  large  quantity 
of  cheese  which  he  had  obtained  upon  credit,  and  had  not 
paid  for,  with  intent  then  and  there  to  defraud,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  Crown  and 
diffnity. 

In  the  course  of  the  trial  proof  was  duly  made,  by  the 
production  by  an  officiaLof  the  County  Court  of  Warwick- 
shire, holden  at  Birmingham,  of  the  proceedings  under  the 
seal  of  the  said  court  relating  thereto : 

1.  That  the  said  William  Augustus  Knight  had,  upon  the 
19th  of  June,  1877,  tiled  in  the  said  court  his  petition  for  the 
liquidation  of  his  affairs  by  arrangement  under  the  pro- 
visions of  32  &  33  Vict.  c.  71  (The  Bankruptcy  Act,  1869). 

2.  That  trustees  under  the  said  liquidation  had  been  sub- 
sequently duly  appointed. 

3.  That  the  liquidation  proceedings  under  the  said  peti- 
tion were  still  pending. 

The  defendant  was  acquitted  on  the  third  and  fourth 
counts  of  the  said  indictment,  and  convicted  on  the  remain- 
ing eight  counts. 

After  the  verdict  was  returned  by  the  jury,  but  before 
sentence  was  passed,  a  motion  was  made  by  the  counsel  for 
the  defendant  in  arrest  of  judgment  to  quash  the  counts  of 
the  said  indictment  on  which  the  defendant  had  been  con- 
victed, on  the  ground  that  they  were  bad  on  the  face  of 
them,  and  were  not  cured  by  the  verdict,  inasmuch  as — 

1.  The  above-mentioned  counts  of  the  said  indictment 
♦contained  no  averment  of  any  offence  under  the  [35 
Debtors  Act,  1869. 

2.  There  was  no  averment  in  any  of  the  above-mentioned 
counts  of  the  said  indictment  that  the  defendant  was  a  per- 
son adjudged  bankrupt,  or  was  a  person  whose  affairs  were 

20  Eng.  Rep.  48 
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or  had  been  liquidated  by  arrangement  in  pursuance  of  the 
Bankruptcy  Act,  1869. 

3.  There  was  no  averment  in  any  of  the  above-mentioned 
counts  of  the  said  indictment  of  the  filing  of  any  petition  for 
liquidation  of  his  affairs  by  arrangement  pursuant  to  the 
Bankruptcy  Act,  1869,  by  the  said  defendant  or  the  ap- 
pointment of  a  trustee  under  any  such  liquidation  pro- 
ceedings. 

4.  There  was  no  substantive  or  certain  averment  of  any 
liquidation  proceedings  whatever  under  the  Bankruptcy 
Act,  1859,  in  any  of  the  above-mentioned  counts  of  the  said 
indictment. 

Upon  hearing  counsel  on  both  sides  I  overruled  the  objec- 
tion, but  on  the  application  of  the  counsel  for  the  defendant 
I  stated  my  intention  to  send  up  a  case  for  the  decision  of 
the  Court  for  Crown  Cases  Reserved ;  and  I  therefore  post- 
poned judgment  on  the  conviction,  and  discharg;ed  the  defen- 
dant on  recognizance  of  bail  to  appear  and  receive  judgment 
if  called  upon. 

If  the  court  should  be  of  opinion  that  all  the  above- 
mentioned  counts  of  the  said  indictment  are  bad  after  ver- 
dict, then  they  are  to  be  quashed ;  but  if  the  court  should 
be  of  opinion  that  any  of  the  said  counts  are  good,  then  the 
verdict  on  those  counts  is  to  stand,  and  the  defendant  is  to 
come  up  for  judgment  accordingly. 

a.  Harris  {T.  M.  Culmore  with  him),  for  the  defendant : 
It  is  submitted  that  the  indictment  is  bad  after  verdict. 
The  32  &  33  Vict.  c.  62,  s.  11,  begins  thus:  *'Any  person 
adjudged  bankrupt,  and  any  person  whose  affairs  are  liqui- 
dated by  arrangement  in  pursuance  of  the  Bankruptcy  Act, 
3869,  shall  in  each  of  the  cases  following  be  deemed  guilty 
of  a  misdemeanor."  Then  sub-sects.  14  and  15,  on  which 
the  indictment  is  framed,  enact:  "If  within  four  months 
next  before  the  presentation  of  a  bankruptcy  petition  against 
him,  or  the  commencement  of  the  liquidation,  he  being  a 
trader,  obtains,  upon  the  false  pretence  of  carrying  on  busi- 
ness and  dealing  in  the  ordinary  way  of  his  trade,  any 
property  on  credit, and  has  not  paid  for  the  same,  unless 
the  jury  is  satisfied  that  he  had  no  intent  to  defraud." 
Sub-sect.  15:  "If  within  four  months  next  before  the  pre- 
sentation of  a  bankruptcy  petition  against  him,  or  the  com- 
mencement of  the  liquidation,  he  being  a  trader,  pawns, 
pledges,  or  disposes  of,  otherwise  than  in  the  ordinary  way 
of  his  trade,  any  property  which  he  has  obtained  on  credit 
and  has  not  paid  for,  unless  the  jury  is  satisfied  that  he  had 
no  intent  to  defraud."     In  order  to  convict  a  person  under 
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those  sab-sections  it  mast  appear  either  that  he  has  been 
adjudicated  a  bankrupt,  or  that  his  affairs  have  been  liqui- 
dated by  arrangement ;  and  the  indictment  must  show 
*on  the  face  of  it  that  the  defendant  is  a  person  on  [36 
whom  those  sub-sections  can  operate.  A  man  may  file  a 
petition  for  liquidation,  but  if  the  liquidation  is  not  carried 
out  and  goes  off,  he  is  not  within  the  purview  of  sect.  11 
{Reg.  V.  Oliver  and  Austin^  13  Cox's  C.  C.,  588).  The  prin- 
ciple of  that  case  is  applicable  to  this  case.  [Cock3URN, 
C.J.:  You  must  read  tne  indictment  with  reference  to  sect. 
19  of  the  Debtors  Act,  which  seems  to  me  to  set  at  naught 
the  rules  of  criminal  pleading:  ''In  an  indictment  for  an 
offence  under  this  act  it  shall  be  sufficient  to  set  forth  the 
substance  of  the  offence  charged  in  the  words  of  this  act ; 
specifying  the  offence,  or  as  near  thereto  as  circumstances 
admit,  without  alleging  or  setting  forth  any  debt,  act  of 
bankruptcy,  trading,  adjudication,  or  any  proceedings  in, 
or  order,  warrant,  or  document  of  any  court  under,  the 
Bankruptcy  Act,  1869."]  In  Reg,  v.  Oliver  and  Austin^ 
Lush,  J.,  said  that  sect.  19  only  makes  an  indictment  good 
when  it  states  the  offence  in  substance.  This  indictment 
does  not  state  the  offence  in  substance,  for  it  nowhere  avers 
that  the  defendant's  affairs  were  liquidated  by  arrangement, 
which  is  a  necessary  ingredient  to  bring  the  defendant  within 
th(B  operation  of  sect.  11.  The  only  difference  between  the 
present  case  and  Reg,  v.  Oliver  and  Austin  is,  that  that 
was  a  bankruptcy  and  the  present  a  liquidation  by  arrange- 
ment. [Manisty,  J.:  No;  the  indictment  was  very  differ- 
ent. In  that  case  Kelly,  C.B.,  said:  "I  am  of  opinion  that 
no  such  amendment  or  intendment  as  suggested  can  be 
made,  when  the  contrary  is  alleged  as  here."  We  have  not 
that  difficulty  to  get  over  in  this  case.  Lindley,  J. :  Do 
you  contend  that  the  words  '*are  liquidated,"  in  sect.  11, 
mean  "have  been  liquidated,"  and  that  no  offence  can  be 
committed  by  a  person  when  the  liquidation  turns  out  abor- 
tive ?]  Yes.  Again,  the  indictment  does  not  show  that  the 
liquidation  ever  commenced,  for  by  sect.  125,  sub-sect.  4,  of 
the  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71),  a  liquida- 
tion by  arrangement  shall  be  deemed  to  commence  from  the 
date  of  the  appointment  of  the  trustee.  It  does  not  appear 
on  the  face  or  the  indictment  that  a  trustee  was  ever  ap- 
pointed. So  that  the  most  that  can  be  inferred  from  the 
indictment  is  that  at  some  time  proceedings  for  a  liquida- 
tion had  commenced,  but  what  became  of  them  does  not  ap- 
pear ;  -they  may  have  dropped^  or  the  defendant  may  have 
paid  20^.  in  the  pound. 
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RosheTy  for  the  prosecution :  The  indictment  is  good  after 
verdict.  In  Reg,  v.  Oliver  and  Austin  the  motion  to  quash 
the  indictment  was  expressly  made  on  the  ground  that  it 
was  bad  on  the  face  of  it,  and .  repugnant ;  and  the  repug- 
nancy was  the  chief  difficulty  in  that  case.  Here  there  is  no 
repugnancy,  and  according  to  sect.  19  of  the  Debtors  Act, 
it  is  sufficient,  for  it  contains  all  the  requisites  to  constitute 
the  offences  charged ;  it  follows  the  words  of  sect.  11,  and 
shows  substantially  the  offence  charged.  Secondly,  the  ob- 
jection was  made  too  late.  If  it  had  been  taken  before  ver- 
37]  diet,  an  amendment  might  have  *been  made.  Again, 
this,  if  a  defect  at  all,  is  one  that  is  cured  by  the  7  Geo.  4,  c.  64, 
s.  21,  which  enacts  that,  where  the  offence  charged  has  been 
created  by  any  statute,  the  indictment  shall,  after  verdict, 
be  held  sufficient  if  it  describe  the  offence  in  the  words  of 
the  statute.  Cases  cited:  Nash  v.  The  Queen  (4  Best  & 
Sm.,  935;  33  L.  J.,  94,  M.  C);  Hayman  v.  The  Queen 
(8  L.  Rep.,  Q.B.,  102;  12  Cox's  C.  C,  383) ;  Reg.  v.  Gold- 
smith  (L.  Rep.,  2  C.  C.  R.,  74 ;  12  Cox's  C.  C,  479), 

Harris^  in  reply :  No  doubt  a  defective  averment,  as  in 
the  cases  cited,  may  be  cured  by  proof,  and  the  objection  is 
too  late  after  verdict ;  but  in  the  present  case  it  is  contended 
there  was  no  averment  at  all  of  any  offence.  It  is  not 
enough  to  show  that  there  has  been  a  commencement  of  a 
liquidation,  which  is  the  utmost  that  can  be  inferred  in  the 
present  case. 

CocKBURN,  C.J.:  I  am  of  opinion  that  this  indictment 
should  be  upheld  and  that  the  conviction  should  stand.  In 
the  first  place,  as  to  the  case  of  Reg,  v.  Oliver  and  Austin^ 
that  is  not  an  authority  in  point  in  this  case.  The  indict- 
ment in  that  case  contained  an  allegation  not  to  be  found 
in  this  indictment,  viz.,  ^'that  before  the  committing  of  the 
offence  next  hereinafter  mentioned,  to  wit,  on,  &c.,  L  Oliver 
and  T.  Austin  were  adjudicated  bankrupts,  and  that  they 
afterwards,  with  intent  to  defraud,  Ac,  within  four  months 
next  before  the  presentation  of  a  bankruptcy  petition  against 
them,"  committed  the  offence  charged.  The  objection  was 
that  it  was  not  stated  in  that  indictment  in  a  form  sufficient 
to  satisfy  the  statute,  that  there  was  any  adjudication  of 
bankruptcy  upon  the  petition  within  four  months  of  which 
it  was  alleged  that  the  bankrupts  had  committed  the 
offence — the  adjudication  of  bankruptcy  being  the  status  d 
quo  the  offence  proceeds.  It  cannot  be  disputed  that  an 
adjudication  in  bankruptcy,  or  a  liquidation  by  arrange- 
ment in  pursuance  of  the  Bankruptcy  Act,  1869,  is  essential 
to  the  completion  of  the  offences  created  by  sect.  11  of  the 
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Debtors  Act,  1869,  and,  as  in  this  indictment,  there  is  no 
express  allegation  that  the  defendant's  affairs  were  being 
liquidated,  the  indictment  would  be  defective  unless  the 
defect  is  cured  by  sect.  19  of  the  act,  which  uses  strong 
terms,  or  is  aided  by  verdict.  There  is  a  difficulty  in  get- 
ting over  that  enactment,  framed  as  it  is  in  such  general 
terms  ;  but  at  the  same  time  I  am  reluctant  to  disregard  the 
rule  of  criminal  pleading  that  an  indictment  must  state  all 
the  matters  that  are  essential  to  the  charge  contained  in  it. 
Sect.  19  may  be  construed,  I  think,  not  to  do  away  with  the 
necessity  of  the  allegation  of  the  essential  matters  which 
constitute  the  offence,  but  to  prevent  the  necessity  of  alleging 
the  details  of  the  adfudication  of  bankruptcy  or  liquidation 
by  arrangement ;  and  I  think  it  is  sufficient  to  allege  in  the 
indictment  that  the  defendant  was  adjudicated  a  bankrupt, 
or  that  his  affairs  were  liquidated  by  arrangement,  and  that 
lie  committed  the  offenge  within  four  months  before  the  pre- 
sentation of  the  bankruptcy  petition  or  the  commencement 
of  the  liq  nidation.  It  is  not  necessary  in  the  *present  [38 
case  to  decide  whether  the  allegation  in  this  indictment  is 
sufficient  upon  demurrer,  for  we  are  dealing  with  an  objec- 
tion made  to  the  indictment  after  verdict.  Now,  I  think 
that,  though  it  is  informally  stated  in  the  indictment,  yet 
that  it  may  be  implied  by  reasonable  intendment  from  the 
indictmejit  that  the  defendant's  affairs  were  being  liqui- 
dated by  arrangement,  and  if  so  the  indictment  may  be  sus- 
tained. Now,  the  indictment  states  that  the  defendant  did, 
within  four  months  before  the  commencement  of  the  liqui- 
dation by  arrangement  of  his  affairs,  obtain,  &c.,  which, 
seems  to  me  to  amount,  by  necessary  implication,  to  an 
allegation  that  there  *was  a  liquidation  by  arrangement  of 
the  defendant's  affairs  under  the  statute.  That  being  so,  I 
am  of  opinion  that  the  averment  may,  after  verdict,  be  treated 
as  an  informal  one,  and  cured  by  necessary  intendment.  I 
give  no  opinion  whether  it  was  an  objection  or  not  which 
might  have  been  taken  before  verdict. 

Cleasby,  B.  :  I  also  think  that  the  conviction  should  bo 
affirmed.  It  appears  to  me  that  there  was  nothing  in  the 
objection  to  the  indictment  after  it  was  proved,  that  trustees 
were  duly  appointed,  for  by  sect.  125,  sub-sect.  7,  of  the 
Bankruptcy  Act,  1869,  the  appointment  of  a  trustee  under 
a  liquidation  is  to  be  deemed  to  be  equivalent  to  and  a  sub- 
stitute for  the  {)resentation  of  a  petition  in  bankruptcy,  or 
the  service  of  such  petition,  or  an  order  of  adjudication  in 
.bankruptcy,  so  that  at  no  time  can  there  be  a  liquidation 
by  arrangement  unless  a  trustee  is  duly  appointed.     Then 
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as  to  the  goodness  of  the  indictment,  we  must  look  at  sect. 
19  of  the  Debtors  Act,  1869,  which  enacts  that  ''in  an  in- 
dictment for  an  offence  under  this  act,  it  shall  be- sufficient 
to  set  forth  the  substance  of  the  offence  charged  in  the 
words  of  the  act," — very  general  words.  In  the  present  in- 
dictment the  words  of  the  act  are  followed,  and  the  defect 
alleged  is  the  want  of  a  distinct  allegation  that  there  was  a 
liquidation  by  arrangement  of  the  defendant' s  affairs.  Now, 
sect.  19  says  that  it  shall  not  be  necessary  to  allege  or  set 
forth  any  adjudication  under  the  Bankruptcy  Act,  1869,  or, 
what  is  the  same  thing,  any  liquidation  by  arrangement 
of  the  defendant's  affairs.  The  words  of  the  indictment 
"within  four  months  next  before  the  commencement  of  the 
liquidation  by  arrangement"  are  equivalent  to  within  four 
months  next  before  flie  appointment  of  trustees,  which,  by 
sect.  126,  sub-sect.  7,  of  the  bankruptcy  Act,  1869,  are  "to  be 
deemed  equivalent,  and  a  substitute  for  the  presentation  of 
a  petition  in  bankruptcy,  or  the  service  of  such  petition,  or 
an  order  of  adjudication  in  bankruptcy."  I  think,  there- 
fore, that  the  averment  was  sufficient  after  verdict. 

LiNDLEY,  J.:  I  also  think  that  the  conviction  ought  to 
be  affirmed. .  After  verdict  it  is  unnecessary  to  say  whether 
the  indictment  might  or  might  not  have  been  quashed  if  the 
objection  had  been  taken  by  demurrer.  It  appears  to  me, 
I  must  confess,  to  be  drawn  in  a  lax  form.  There  is  a 
marked  distinction  between  this  indictment  and  tha\  in  Reg. 
39]  V.  Oliver  and  Austin^  *and  that  case,  to  my  mind,  ap- 
pears to  support  our  decision  in  this  case.  It  is  necessarily 
implied  in  the  words  "within  four  months  next  before  the 
commencement  of  the  liquidation  by  arrangement  of  the 
defendant's  affairs,"  that  the  defendant  had  presented  a 
petition  for  the  liquidation  of  his  affairs  by  arrangement, 
which  must  mean  that  the  defendant  was  a  person  who  had 
presented  a  petition  for  the  liquidation  of  his  affairs  by 
arrangement,  and  that  a  trustee  had  been  appointed.  In 
correct  legal  language  no  proceedings  for  a  liquidation  of  a 
debtor's  affairs  by  arrangement  do  commence  until  a  trustee 
has  been  appointed.  Therefore  the  averment  must  mean 
that  the  liquidation  proceedings  had  commenced  and  a 
trustee  been  appointed.  In  Reg.  v.  Oliver  and  Austin  the 
indictment  said  that  the  "defendants  were  adjudicated  bank- 
rupts, and  that  afterwards,  with  intent  to  defraud,  &c., 
within  four  months  next  before  the  presentation  of  a  bank- 
ruptcy petition  against  them,"  they  committed  the  offence 
charged,  and  the  court  held  that  they  were  unable  to  say. 
whether  the, defendants  had  been  adjudicated  bankrupts  at 
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all  upon  the  presentation  of  the  petition  mentioned.  In  the 
present  case  the  averment  necessarily  involves  that  there 
was  a  liquidation  by  arrangement.  The  only  other  point 
material  to  be  noticed  is  that  the  statute  (sect.  11)  does  not 
mean  a  person  whose  affairs  have  been  liquidated  by 
arrangement,  but  are  being  liquidated  by  arrangement. 
Construing  it  after  verdict  I  thiuK  that  this  indictment  does 
sufficiently  set  forth  the  subtance  of  the  offence  charged. 

Manisty,  J. :  I  also  think  that  the  conviction  should  be 
upheld.  Liquidation  of  the  affairs  of  a  debtor  by  arrange- 
ment is  the  creation  of  the  Bankruptcy  Act,  1869,  s.  135 ; 
and  it  does  not  commence  by  the  presentation  of  a  petition, 
but  by  a  meeting  of  creditors  passing  a  special  resolution, 
and  appointing  a  trustee.  Tne  offence  charged  in  this 
indictment  is  that  the  defendant,  being  a  trader  within  the 
meaning  of  the  bankrupt  laws,  ''did  within  four  months 
next  before  the  commencement  of  the  liquidation  by  arrange- 
ment of  his  affairs,"  commit  the  offence  charged.  All  that 
is  neccessary  to  set  out  according  to  sect.  19  is  the  substance 
of  the  offence  charged  in  the  words  of  the  act  specifying  the 
offence.  I  agree  with  my  Brother  Lindley  that  sect.  11  means 
a  person  whose  affairs  are  being  liquidated  by  arrangement. 
Then  how  could  the  offence  be  committed  within  four  months 
next  before  the  commencement  of  the  liquidation,  unless 
the  act  which  constitutes  the  commencement  had  been  done. 
As  at  present  advised,  I  think  the  indictment  is  good  upon 
the  face  of  it,  but  after  verdict  I  think  it  was  clearly  sufficient. 

Hawkins,  J.:  I  also  think  that  the  conviction  should 
be  affirmed.  I  base  my  judgment  on  the  ground  that  the 
objection  to  the  indictment  was  not  taken  until  after  verdict. 
If  the  objection  had  been  taken  in  time  I  doubt  whether  the 
indictment  could  be  considered  good.  I  find  the  rule  on 
this  subject  thus  *laid  down:  ''Where  there  is  any  [40 
defect,  imperfection,  or  omission  in  any  pleading,  whether 
in  substance  or  form,  which  would  have  been  a  fatal  objec- 
tion on  demurrer,  yet  if  the  issue  joined  be  such  as  necessa- 
rily required  on  the  trial  proof  of  the  facts  so  defectively  or 
imperfectly  stated  or  omitted,  and  \yithout  which  it  is  not 
to  be  presumed  that  either  the  judge  would  direct  the  jury 
to  give,  or  the  jury  would  haye  given,  the  verdict,  &uch 
defect,  imperfection,  or  omission  is  cured  by  the  verdict  by 
the  common  law"  {Siennell  v.  Ifogg,  1  Wms.  Saund.,  22). 
Now  what  facts  would  it  have  been  necessary  to  prove  in 
support  of  the  charge  in  the  indictment  1  It  would  be 
necessary  to  prove,  first,  that  the  defendant  was  a  trader ; 
secondly,  that  his  affairs  wefe  being  liquidated  by  arrange- 
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ment ;  thirdly,  that  he  obtained  goods  on  credit  with  intent 
to  defraud ;  lonrthly,  within  four  months  before  the  com- 
mencement of  the  liquidation.  After  virdict  it  must  be 
taken  that  all  these  matters  were  found  by  the  jury,  and 
therefore  I  think  that  this  indictment  is  sufficient  after 
verdict. 

Conviction  affirmed. 


[14  Coxe*8  Criminal  Cases,  40.] 

NORTH  AND  SOUTH  WALES  CIRCUIT. 

Chester  Winter  Assizes.    Feb.  1,  6  and  6,  1878. 

XBefore  Mr.  Justice  Lush.) 

Reg.  v.'  Ellen  Heesom  (*). 

Murder — Poiaaninff — Pat^ponememi  be/ore  bill  sent  up — Evidence — Depotition — Prep- 
nancy  of  wilnen — Evidence — Subsequent  and  previous  deaths  by  poison — Motive  in 
each  case  admissible, 

1.  Upon  a  charge  of  miirder,  by  poison,  the  presentment  of  a  bill  to  the  gTAod  jnry 
cannot  be  postponed  to  the  next  assizes,  on  the  ground  that  other  and  like  charges 
may  before  that  time  be  brought  against  the  prisoner,  and  if  no  bill  ts  so  presented 
the  prisoner  is  entitled  to  be  aischarged. 

2.  It  was  proposed  to  read,  on  the  trial  at  the  assizes,  the  deposition  of  a  witness 
called  before  the  magistrates,  on  the  same  charge,  now  absent  by  reason  of  pr^- 
nancy.  Evidence  given  by  a  doctor  on  February  the  6th,  that  he  had  last  seen  the 
witness  on  the  29th  day  of  January,  and  that  she  then  was  daily  expecting  her  con- 
41]  finement,  *but  which  had  not  yet  taken  place,  was  held  to  be  suflficieDt  to  en- 
title the  deposition  to  be  read  at  the  trial  on  the  .5th  of  February. 

3.  Upon  an  indictment  for  murder  by  poison  of  S.  in  OctoMr,  1877,  evidence  is 
admissible  of  the  previous  and  subsequent  deaths  of  J.  and  L.,  under  like  circum- 
stances and  from  similar  symptoms,  to  show  that  the  poisoning  was  not  accidental : 
and  where  it  is  proved  that  a  motive  for  the  death  of  8.  might  exist,  by  the  fact  of 
the  prisoner  having  insured  the  life  of  S.  in  a  benefit  and  insurance  society,  evidence 
may  also  be  given  upon  the  same  indictment  that  there  might  be  an  eaual  motive  for 
the  deaths  of  J.  and  L.,  by  showing  that  they  also  were  each  of  them  msured  by  the 
prisoner  in  the  same  or  kindred  societies. 

Ellen  Heesom,  otherwise  Ellen  Johnson,  was  charged 
before  the  magistrates  with  the  murder  of  her  infant  child 
Sarah  Heesom,  by  poison,  at  Lower  Walton,  on  the  3d  day 
of  October,  1877,  and  also  with  a  like  murder  of  her  mother 
Lydia  Sykes,  at  the  same  place,  on  the  5th  day  of  November, 
1877,  and  committed  for  trial  on  those  two  charges. 

J.  W.  Bowen,  Q.C.,  and  B.  July  an  Dunn  were  instructed 
to  prosecute  on  behalf  of  the  treasury. 

-fe  Swetenham^  for  the  prisoner.     . 

The  prisoner  having  been  committed  on  or  about  the  22d 
day  of  January,  1878,  by  the  magistrates  and  coroner  for 

(')  Reported  by  E.  July  an  Dunn,  Esq.  (with  the  approval  and  concurrence  of  Mr. . 
Justice  Lush). 
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trial  for  these  murders,  at  the  winter  assizes  held  at  Chester 
on  February  the  Ist  and  following  days,  before  a  bill  was 
sent  up  to  the  grand  jury,  Bcmen^  Q.C.  applied  to  the  court 
to  allow  the  cases  against  the  prisoner  to  be  postponed  to 
the  next  assizes.  His  reasons  for  so  applying  were  as  fol- 
lows :  Between  the  22d  day  of  January  and  the  commission 
day  certain  evidence  had  been  obtained  implicating  the 
prisoner  in  a  third  charge  of  murder  under  like  facts,  which 
would  be  included  in  the  investigations  of  the  two  cases  on 
which  the  prisoner  had  already  been  committed  for  trial. 
But  the  chemical  analysis  was  not  yet  completed  in  this 
third  death,  and,  as  this  class  of  evidence  would  be  an  im- 
portant element  in  the  case,  he  did  not  wish  to  proceed, 
even  at  this  early  stage,  and  to  the  prejudice  of  the  prisoner. 
[Lush,  J.:  How  can  I  postpone  the  trial  until  a  bill  is 
found  ?  If  one  is  not  found  at  these  assizes,  the  prisoner 
will  be  entitled  to  her  discharge,  on  bail,  though  oi  course 
she  may  be  arrested  immediately  afterwards  on  the  new 
charge,  j 

Bowen,  Q.C,  cited  Beg.  v.  Palmer  (6  C.  &  P.,  652). 

Lush,  J.:  That  case  will  not  help  you,  it  being  an  appli- 
cation founded  on  the  absence  of  a  material  witness  for  the 
Crown,  which  is. provided  for  by  the  Habeas  Corpus  Act  (31 
Chas.  2,  c.  2,  s.  7).  If,  after  a  bill  is  found,  you  renew  your 
application,  I  will  then  consider  the  matter ;  but,  unless  the 
prisoner  consents,  I  cannot  say  that  at  present  I  see  any 
ground  for  a  postponement. 

A  bill  having  been  found  and  the  prisoner  wishing  the 
*case  to  proceed,  the  trial  commenced  on  the  6th  of  [42 
February,  the  indictment  for  murdering  Sarah  Heesom 
being  the  one  taken. 

During  its  progress  counsel  for  the  Crown  proposed  to 
put  in  the  deposition  of  Mary  Owen,  a  witness  who  had  been 
called  before  the  magistrates  and  who  was  unable  to  attend 
to  give  evidence  at  Chester.  They  called  a  doctor,  who  testi- 
*  fied  that  he  had  seen  the  witness  Mrs.  Owen  on  the  29th  day 
of  January  last  and  that  she  was  then  daily  expecting  her 
confinement,  but  he  did  not  know  if  she  had  yet  been  actu- 
ally confined;  she  lived  about  an  hour's  journey  from 
Chester,  but  it  would  be  dangerous  for  her  to  travel  that 
distance. 

^  Smetenham  thereupon  contended  that  this  was  not  suffi- 
cient to  entitle  the  deposition  to  be  read,  and  referred  to 
Archbold's  Criminal  Pleading,  p.  250, 17th  ed.,  and  the  cases 
therein  cited :  jB.  v.  Parker  (York  Summer  Assizes,  1862) ; 
and  R.  v.  Orrtant  (6  Cox's  C.  C,  466). 
20  Eng.  Rep.  49 
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Lush,  J. :  Pregnancy  of  a  witness  is  not  of  itself  suflScient 
to  enable  the  deposition  to  be  read ;  but,  the  question  here 
is  whether  the  witness  is  too  ill  to  travel.  I  think  upon  the 
evidence  that  she  is,  and  shall  therefore  admit  the  deposi- 
tion in  evidence. 

The  case  for  the  prosecution  was  as  follows :  The  prisoner 
in  the  year  1870  was  working  at  some  glass  works  near 
Warrington,  where  they  were  in  the  habit  of  using  white 
arsenic.  She  married  a  man  named  Johnson,  and  had  a 
child  by  him  named  Lydia.  She  afterwards  became  ac- 
quainted with  another  man  called  Edward  Heesom,  with 
whom  she  had  lived  for  about  four  years — up  to  in  fact  the 
institution  of  the  present  proceedings,  they  had  lived  to- 
gether as  man  and  wife,  and  were  beneved  by  the  neighbors 
to  be  married.  The  result  of  her  connection  with  Heesom 
was  the  birth  of  two  children,  Elizabeth  and  Sarah.  In 
1876  they  went  to  live  at  Lower  Walton,  nearer  Warring- 
ton, and  at  that  time  the  family  consisted  of  Edward  Hee- 
som, the  prisoner,  Lydia  Johnson,  and  Elizabeth  Heesom. 
The  child  Sarah  Heesom  was  born  on  the  2d  day  of  October, 
1876,  and  after  the  removal  to  Walton.  Neighbors  were 
called,  as- witnesses,  who  proved  that  up  to  3d  day  of  Octo- 
ber, 1877,  this  child  Sarah  was  a  healthy  one,  though  unable 
to  walk.  On  that  day,  about  half-past  twelve,  the  child 
was  seen  in  its  usual  condition ;  but  between  one  and  two 
Mrs.  Moss,  one  of  the  neighbors,  found  her  very  ill,  vomit- 
ing and  purging  most  violently.  As  the  child  was  teething, 
the  doctor  who  was  called  in  believed  that  the  convulsions 
it  also  suffered  from  were  thus  produced,  aqd  when  the  death 
of  the  child  followed,  on  the  next  day,  he  gave  a  certificate 
to  that  effect.  No  suspicion  df  foul  play  had  then  arisen, 
but  afterwards  the  body  was  exhumed  by  order  of  the 
Secretary  of  State,  and  on  the  stomach  being  analyzed, 
three  grains  of  arsenic  were  found  in  it,  half  that  quantity 
being  quite  sufficient  to  cause  the  death  of  an  infant.  It 
was  also  proved  that  in  1870  the  prisoner  might  possibly 
43]  have  got  at  the  white  arsenic  in  the  glass  works  *where 
she  worked,  no  coloring  matter,  such  as  chemists  are 
obliged  to  mix  with  arsenic  on  ordinary  sale,  being  found 
in  the  child's  stomach;  audit  was  further  proved  'that  in 
March,  1876,  the  prisoner  had  stated  to  two  neighbors  that 
she  had  been  cleaning  her  beds  with  arsenic,  and  in  one 
instance  had  offered  to  give  her  friend  some  she  had  then  in 
a  particular  cupboard  for  the  same  purpose.  It  was  also 
proved  that  in  November,  1876,  the  prisoner  had  effected  an 
insurance  on  the  child's  life  in  the  Prudential  Assurance 
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Society  throngh  one  of  its  agents  named  James  Whitaker. 
By  the  payment  of  a  penny  a  week  she  would  be  entitled  to 
about  30^.  if  the  child  lived  twelve  months ;  and  the  sum 
she  could  so  claim  she  applied  for  and  received  within  a 
few  days  after  the  child's  death.  Moreover,  Edward  Hee- 
som, the  prisoner's  alleged  husband,  was  insured  in  a 
benefit  club,  and  would  therefore  be  entitled  to  some  small 
sum  (about  20^.)  on  the  death  of  any  of  his  children ;  the 
sum  to  be  paid  varying  with  the  age  of  the  child  at  its 
decease. 

In  order  to  show  that  the  poisoning  was  not  accidental, 
it  was  proposed  to  prove,  on  the  authority  of  Reg.  v.  Cot- 
ton (12  Cox's  C.  C,  400),  and  Reg.  v.  Roden  (Idem,  630),  and 
Reg.  V.  Oarner  (4  F.  &  F.,  346),  that  Lydia  Johnson  had 
died  in  March,  1876,  in  the  prisoner's  house,  and  had  imme- 
diately before  her  death  unaccountably  suffered  from  violent 
vomitmgs,  purgings,  cramps,  convulsions,  and  other  similar 
symptoms  to  those  noticed  in  Sarah  Heesom' s  illness  on' the 
3d  day  of  October  and  just  preceding  her  death — and  also 
that  Lydia  in  fact  died  from  arsenical  poisoning.  To  this  no 
objection  was  raised  by  the  court  or  counsel  when  the  above 
caseshad  been  cited,  and  evidence  to  this  effect  was  there- 
fore given. 

It  was  also  proposed  to  further  strengthen  the  theory  for 
the  prosecution,  by  showing  that  the  prisoner's  mother, 
Lydia  Sykes,  came  to  visit  me  Heesoms  on  the  3d  day  of 
Kovemhler,  1877,  and  that  the  next  day  she,  also,  was  inex- 
plicably seized  in  exactly  the  same  way  as  the  two  children 
who  had  died  by  poison  had  been  taken, — and  that  Mrs. 
Sykes,  in  fact,  also  died  from  it. 

;^iUSH,  J. :  Can  you  ^ve  evidence  of  a  subsequent  })oison- 
ing  as  well  as  of  a  previous  one  ? 

Dunn  submitted  that  such  evidence  could  be  given  upon 
the  authority  of  Reg.  v.  Oecuring  (18  L.  J.,  M.  C,  215), 
where  Pollock,  C.B.,  after  consultation  with  Alderson,  B., 
and  Talfourd,  J.,  said:  "I  think  such  evidence,  i.e.,  of  a 
subsequent  poisoning,  may  be  given.  The  tendency  of  it  is 
to  prove  and  confirm  that  the  proof  of  the  death  of  the  hus- 
band already  given,  whether  felonious  or  not,  was  occa- 
sioned by  arsenic ;  in  this  view  of  the  case,  I  think  it  is 
wholly  immaterial  whether  the  deaths  of  the  two  sons  took 
place  before  or  after  the  husband's  death  (which  was  the 
subject  of  the  indictment).  The  domestic  history  of  the 
family  during  the  period  in  which  all  the  deaths  occurred  is 
also  receivable  in  evidence,  to  show  that  during  that  time 
arsenic  had  been  taken  by  four  members  of  it,  with  a  view  to 
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44]  enable  *the  jury  to  determine  whether  such  taking  was 
accidental  or  not.  rfor  is  such  evidence  inadmissible  as 
having  a  tendency  to  prove  or  create  a  suspicion  of  a  sub- 
sequent felonv."     See  also  Reg.  v.  I>ossett{2G,  &  K.,  306). 

Lush,  J.:  Very  well,  then,  I  shall  follow  that  case,  and 
admit  evidence  relating  to  Mrs^  Sykes'  death,  in  November, 
1877.     Such  evidence  was  therefore  given. 

2d  day.  Feb.  6.  It  was  still  further  proposed  to  show, 
not  only  that  Sarah  Heesom' s  life  was  insured,  by  the 
prisoner  in  the  Prudential  and  another  society,  but  also  that 
by  the  death  of  both  Lydia  Johnson  and  Mrs.  Sykes,  the 
prisoner  would  benefit  pecuniarily,  she  having  insured  and 
paid  premiums  on  their  lives.     To  do  this,  the  Crown  called 

The  Rev.  Richard  Greenall,  vicar  of  St.  Thomas,  Stock- 
ton Heath,  who  testified  that  the  books  of  that  Church 
Sunday  School  Sick  and  Burial  Club  showed  that  Lydia 
Johnson  entered  the  club  in  1874. 

Sioetenham  here  interposed,  saying  that  this  was  extending 
the  doctrine,  accepted  on  the  previous  day,  as  to  evidence 
being  admissible  of  other  poisonings,  if  the  Crown  were 
allowed  to  show  motives  for  those  deaths.  Would  his  Lord- 
ship reserve  the  point? 

Lush,  J.,  said:  I  cannot  do  that;  it  might  defeat  the 
whole  proceedings.  If  I  entertained  any  doubt,  I  should 
reject  the  evidence.  I  cannot  help  thinking  it  is  within  the 
principle  of  JSeg.  v.  Gearing^  namely,  that  evidence  of  the 
domestic  history  of  the  family  during  a  period  of  four 
deaths  in  that  family  by  poison  can  be  received  to  enable 
the  jury  to  decide  under  what  circumstances  the  poison  had 
been  taken.  If  there  had  been  no  case  on  the  point  I  would 
have  paused  to  consider  (continued  his  Lordship)  whether 
the  evidence  could  be  received ;  but,  after  the  decision 
quoted,  and  with  which  I  am  quite  satisfied,  I  have  no 
doubt  that  it;is  competent  to  show  that  the  death  of  the 
child  Lydia  Johnson  was  not  due  to  the  accidental  taking 
of  arsenic.  To  prove  the  intention  you  may  show  the  motive, 
and  this  is  a  link  in  the  chain  of  evidence.  Though  I  feel 
satisfied  the  point  is  involved  in  the  Chief  Baron's  judgment, 
I  will  consult  my  colleagues  on  my  return  to  town  ('). 

Whereupon  Mr.  Greenall  proved  that  the  prisoner  received 
from  the  cfub  £5  on  the  death  of  Lydia  Johnson. 

Evidence  was  also  given  that  she  received  £6  from  the 
Prudential  Assurance  Society  on  the  happening  of  the  same 
event,  and  it  was  also  proved  that  the  prisoner  had  insured 
her  mother's  life  in,  and,  on  the  death  of  her  mother,  received 

«  (')  April  24,  1878.    No  case  has  beei^  reserved  upon  the  point    i.  J.  d. 
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a  somewhat  larger  sum  from,  the  same  society ;  the  policies 
in  each  case  having  been  effected  by  the  prisoner,  and  hav- 
ing been  severally  running  but  a  short  time  before  the 
deaths  of  tlie  respective  insured. 

Verdict^  guilty.    Sentence^  death;  but  execution  was 
respited  owing  to  the  prisonef  s  pregnancy. 

See  10  Eng.  Rep.,  512  note.  in  evidence  the  declarations  of  the  de- 
Proof  of  a  distinct  offence  is  not  fendant  concerning  his  misconduct  with 
admissible  apon  a  trial  for  another  females,  other  than  the  one  he  is 
offence  :  Wiley  «.  State,  3 Cold.  (Tenn.),  charged  with  having  attempted  to  vio- 
873;  Wilcox  «.  State,  3  Heisk.  (Tenn.),  late:  The  People  i).  Bo  wen,  48  Cal., 
116.  654. 

As  a  general  role,  a  distinct  crime  Evidence  of  taking  other  property 

unconnected  with  that  in  the  indict-  than  that  alleged  in  the  indictment  to 

ment,  cannot    be    given    in  evidence  have  been  stolen  is  inadmissible,  un- 

against  the  defendant.     That  one  crime  less  necessary  to  establish  identity,  in 

may  be  evidence  of  another,  there  must  developing  the  rea  gesUB,  or  in  making 

have  been  a  connection  between,  them  out  the  guilt  of  the  accosed  by  circum- 

in  the  mind  of  the  criminal,  or  the  per-  stances    connected    with    the    alleged 

son  must  be  so  identified  as  to  snow  theft,  or  to  explain  the  intent  with 

that  one  committed  both.  which  the  accused  may  have  acted  : 

Should  the  judge  not  clearly  see  the  Jim  Gilbraith  o.  The  State,  41  Texas 

connection,  the  defendant  should  have  Rep.,  567. 

the  benefit  of  the  doubt,  and  the  jury  The  fundamental  rule  that  evidence 

not  be  prejudiced  by  an  independent  must  correspond  with  allegations,  and 

fact,   not  evidence  of   the  particular  be  confined  to  the  issue,  excludes  proof 

guilt.    Defendant  was  indicted  for  mur-  of  collateral  facts  which  afford  no  rea- 

ering  his  wife  by  poison ;  there  was  sonable  presumption  or  inference  per- 

evidence  of  his  criminal  intimacy  with  tinent  to  the  issue  joined.    To  this  rule, 

the  wife  of  another  man,  on  whose  life  however,  there  is  an  apparent  excep- 

was  an  insurance,  the  proceeds  of  which  tion  when  knowledge  or  intent  is  a  ma- 

on  his  death  the  defendant  endeavored  terial  inquiry. 

to  procure.  On  a  trial  for  wilful  burning,  a  wit- 
Ueld,  that  evidence  that  the  husband  ness  was  allowed,  over  objection  by  the 
died  with  the  same  symptoms  asdefen-  accused,  to  prove  that  accused  had  pre< 
dant's  wife,  and  that  he  had  been  at-  viously  been  incarcerated  as  a  pick- 
tended  by  the  defendant,  was  inadmis-  pocket.  Held,  error  ;  such  proof  was 
sible :  Shaffner  «.  Commonwealth,  72  not  only  incompetent  under  the  fore- 
Penn.  St.  R.,  60.  going  rule  of  evidence,  but  was  calcu- 
The  plaintiff  in  error  was  tried  and  lated  to  deprive  the  accused  of  a  fair 
convicted  of  petit  larceny,  the  offence  trial  of  the  case  at  bar :  Cesure  v.  The 
having  been  committed  while  the  com-  State,  1  Texas  Ct.  of  App.,  19. 
plainant  was  changing  a  ten  dollar  bill  On  the  trial  of  a  person  charged  with 
for  him  on  January  20,  1876.  Upon  a  crime,  it  is  error  to  admit,  for  the 
the  trial  the  prosecution  was  allowed  purpose  of  showing  that  he  was  proba- 
te prove  that  he  had  attempted  to  com-  bly  guilty  of  the  offence  charged,  evi- 
mit  the  like  crime  in  the  same  manner  dence  of  facts  tending  to  show  that  ho 
on  the  29th  of  February,  1876,  in  order  was  guilty  at  another  time  of  some 
to  ^rove  intent.     Held,  that  the  evi-  other  crime. 

dence  was  inadmissible:  Peoples.  Jus-  Trial  for  arson.     A  witness  for  the 

tices,  10  Hun,  158,  distinguishing  Wey-  state,  on  his  direct  examination,  testi- 

man  v.  People  (4  Hun,  511);    Biele-  fied  that  in  a  conversation  with  him  on 

shofsky  V.  People  (3  id.,  40).  a  certain  occasion,  the  accused  said  to 

On  a  trial  for  an  assault  with  intent  him,  "  1  suppose  you  are  going  to  send 

to   commit   a  .rape,    the   prosecution  me  up  on  that  buggy  scrape."    On  his 

should  not  be  permitted  to  introduce  cross-examination  the  witness  explained 
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that  the  words  "  buggy  scrape "  refer-  some  week  or  ten  days  prior  to*  the 

red  to  a  buggy  which  one  L.  had  had  homicide,  proposed  to  a  witness  to  rob 

the  accused  arrested  for  stealing,  a  few  an  old  man  and  woman,  who  lived  on 

days  before  ;  and  that  witness  had  been  the  edge  of  town,  and  who  had  money 

employed  by  L.  to  look  it  up,  and  had  "  piled  up  :"  Stafford  t>.  State,  55  Geo., 

recovered  it.     On  his  i^e-direct  examina-  591. 

tion,  the  witness  was  permitted,  against  Testimony  is  admissible  that  tends 
objection,  to  testify  **  what  he  knew  directly  to  prove  the  defendant  guilty 
and  what  he  did  in  regard  to  that  of  the  crime  charged,  although  it  may 
buggy  scrape,"  and  to  detail  facts  hav-  also  tend  to  prove  a  distinct  felony, 
ing  a  strong  tendency  to  show  that  the  and  thus  prejudice  the  accused  :  State 
accused  had  stolen  the  biiggy.  Held,  v.  Folwell,  14  Kans.,  105. 
that  this  was  new  matter,  not  admissi-  To  show  the  motive  for  murder  and 
ble  within  the  rule  for  re-direct  exam-  to  explain  the  prisoner's  connection 
ination  ;  and  its  admission  was  fatal  therewith,  it  is  competent  for  the  Oom- 
error  :  Schaser  v.  State,  86  Wise.,  429.  mon wealth  to  give  evidence  of  the  pur- 
No  proof  of  the  admission,  by  the  poses,  practices  and  objects  of  a  society 
defendant,  of  one  distinct,  substantive  organized  for  the  commission  of  crime, 
offence,  is  admissible  upon  his  trial  for  and  to  prove  that  those  who  committed 
the  commission  of  another  and  a  for-  the  murder  were  members  of  said  or- 
tioH  of  an  intention  to  commit  such  an  ganization,  and  that  through  its  instru- 
offence  :  Kincheton  v.  State,  5  Humph,  mentality  it  was  committed  ;  Campbell 
(Tenn.),  9.  v.  Com..  84  Penn.  St.  R.,  187. 

The  prosecution  cannot  show  in  the  Evidence  of  a  subsequent  distinct 
prisoner  a  tendency  or  disposition  to  criminal  act,  but  connected  in  char- 
commit  the  crime  with  which  he  is  acter  and  purpose  with  the  offence 
charged.  charged,  is  admissible  at  the  trial  of  an 

The  prosecution  cannot  give  in  evi-  indictment  for  the  principal  offence, 

dence  other  criminal  acts  of  the  pris-  A.  was  indicted  for  arson,  alleged  to 

oner,  unless  they  are  so  connected  by  have  been  committed  May  23,   1877. 

circumstances  with  the  particular  crime  After  slight  evidence  had  been  offered 

in  issue  as  that  the  proof  of  one  fact,  connecting  the  prisoner  with  the  incen- 

with  its  circumstances,  has  some  bear-  diary  act,  the  Commonwealth  offered 

ing  upon  the  issue  on  trial  other  than  to  prove  a  subsequent  attempt  by  the 

such  as  is  expressed  in  the  foregoing  prisoner  to  burn  the  same  property,  on 

three  propositions  :   State  v.  La  Page,  the  25 th  of  the  same  month  :    Held, 

67  N.  H.,  245.  that  the  evidence  was  properly  admit- 
Upon  the  trial  of  an  indictment  for  ted  as  tending  to  show  a  guilty  pur- 
burglary,  evidence-  that  an  article  not  pose,  such  as  would  make  it  probable 
laid  in  the  indictment  as  part  of  the  that  the  same  person  had  made  the 
property  stolen,  was  taken  with  the  ar-  former  attempt :  Kramer  v.  Com.,  6 
tides  specified,  and  evidence  tending  Weekly  Notes  Cases,  Penn.,  185. 

to  identify  it  with  a  similar  article  seen  Where  two  persons  are  murdered  at 

thereafter  in  the  possession  of  the  ac-  the  same  time  and  place,  and  under  cir- 

cused,  is  competent :  Foster  9.  People,  cumstances  evidencing  that  both  acts 

68  N.    Y.,   619 »    Brown  v.   State,  26  were  committed  by  the  same  person  or 
Ohio  St.,  176.  persons,  and  were  part  of  one  and  the 

Where*  guilty  knowledge  is  an  ele-  same  transaction  or  re8  gesUe,  the  death 

ment  of  the  offence,  the  rule  that  proof  of  the  one  and  surrounding  circum- 

of  a  distinct  offence  is  not  admissible  stances  may  be  given  in  evidence  upon 

upon  a  trial  for  another  offence  does  not  the  trial  of  the  prisoner  for  the  murder 

obtain  :    Whiteside   v.   State,  4  Cold,  of  the  other,  not  as  an  independent 

(Tenn.),  180  ;   Graves  «.  Fitzgerald,  6  crime,  but  as  tending  to  show  that  the 

Cold.,  644  ;  Hackett  v.  Brown,  2  Heisk.  motive  was  one  Und  the  same  which  led 

(Tenn.),  271.  to  the  murder  of  both  at  the  same  time  : 

Upon  a  trial  for  the  offence  of  mur-  Brown  t.  Commonwealth,  76  Penn.  St. 
der,  where  the  only  incentive  to  the  act  R.,  819,  2  Leg.  Chron.  Rep.,  198,  dis- 
appears to  have  been  robbery,  it  was  tinguishing  Shaffner  v.  Conmionwealth 
competent  to  show  that  the  defendant,  (72  Penn.  St.  R.,  60). 
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On  the    trial  of  a  criminal  cause,  be  separated,  but  the  juiy  should  be 

Tv'here  a  conversation,  part  of  which  is  instructed  that  the  admissions  should 

admissible  in  evidence,  contains  admis-  not  be  considered  for  any  purpose  con- 

sions  tending  to  show  that  the  defen-  nected  with  the  guilt  or  innocence  of 

dant  was  charged  with,  or  was  guilty  the  defendant,  or  the  extent  of  pun- 

of ,  a  similar  offence  before,  the  whole  ishment,  if  found  guilty :    Fletcher  v. 

conversation  may  be  given,  if  it  cannot  State,  49  Ind.,  124. 


[14  Cox's  Criminal  Cases,  45.] 

NORTH  AND  SOUTH  WALES  CIRCUIT. 

Chester  Summer  Assizes,  1877. 

(Before  Lord  Justice  Bramwell). 

*REa.  V.  James  Chappell  Bennett  (*)  (■).        [45 

£igatny — Ahaence  for  leu  than  teven  yean — Bona  fide  belief  of  deaih. 

In  an  indictment  for  bigamy  evidence  is  not  admissible  to  show  that  the  prisoner 
honestly  believed  that  his  first  wife  was  dead,  when  'he  married  a  second,  within 
seven  years  of  his  last  having  heard  of  or  seen  the  first  vrife. 

SembUf  however  reasonable  such  a  belief  may  be,  it  can  only  be  used  in  mitigation 
of  punishment  after  conviction. 

James  Chappell  Bennett,  described  as  an  auctioneer, 
was  indicted  for  bigamy  bv  going  through  the  ceremony  of 
marriage  with  Margaret  Ann  Dobbin  at  Walton,  Lanca- 
shire, on  the  30th  day  of  April,  1876,  his  former  wife  being 
then  alive. 

E,  J,  Dunn  prosecuted ;  B.  F.  Williams  defended. 

It  was  provea  that  the  prisoner  married  a  lady  named 
Serjeant,  at  Norwood,  in  November,  1869,  and  that  he  lived 
with  her  some  little  time  and  then  left  her.  He  afterwards 
went  through  the  form  of  marriage  with  Miss  Dobbin,  on 
the  30th  day  of  April,  1876,  at  Booth,  Walton,  Lancashire, 
representing  himself  to  be  a  widower.  Miss  Dobbin,  on 
being  cross-examined,  stated  that  the  prisoner  while  with 
her  treated  her  very  well,  but,  upon  re-examination,  she  ad- 
mitted that  he  had  only  lived  with  her  a  short  time  after  the 
ceremony,  and,  although  he  occasionally  corresponded  with 
her  from  Ireland,  for  twelve  months  he  had  sent  her  but  £5 
or  so,  to  live  on  during  that  period,  and  that  out  of  her 
fortune  of  £100  he  had  had  £90,  which  he  had  entirely  spent 
on  himself. 

Williams  proposed  to  ask  a  witness  if  she  had  not  told 
the  prisoner  oefore  his  second  marriage  that  his  first  wife 
was  dead,  and  also  to  give  evidence  that  the  prisoner  said 
he  had  made  inquiries  in  1875,  and  found  her  reported  to 
be  dead. 

(')  Reported  by  E.  Julyan  Dxjnn,  Esq.,  (')  See  Retina  v.  Moore,  19  Eng.  Rep., 
Barrister-at-Law.  667  contra. 
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No  evidence  was  given  by  the  prosecution  that  the  pris- 
oner had  seen  or  heard  of  his  wife  oetween  1870  and  the  date 
of  his  second  marriage. 

46]    "^Williams  cited  Heg.  v.  Turner  {9  Cox's  C.  C,  145), 
and  Eeg.  v.  Hbrton  (11  Cox's  C.  C,  670). 

Dunriy  in  reply :  lieg,  v.  Turner  has  been  overruled  by 
Heff,  v.  Gibbons  (12  Cox's  C.  Cas.),  which  was  the  joint 
opinion  of  Willes  and  Brett,  JJ.,  and  that  supposing  Heg.  v. 
Morton  to  be  correct  it  would  only  help  the  aefence  if  the 
jury  were  of  opinion  that  the  prisoner  honestly  believed  his 
first  wife  was  aead,  which,  from  the  evidence  as  to  his  char- 
acter, they  would  hardly  do.  He  contended  that  such  evi- 
dence could  only  go  in  mitigation  of  punishment. 

Bra>£WLLL,  L.J.,  said:  And  if  it  were  necessary  to  de- 
cide that  point,  I  think  so  too.  The  statute,  moreover, 
seemed  to  me  express,  and  the  words  are  perfectly  clear ;  and 
I  cannot,  and  never  do,  recognize  as  a  defence  such  a  ruling 
as  my  Brother  Martin  laid  down  in  Reg,  v.  Turner.  I  shall, 
therefore,  follow  ^eg^.  v.  Gibbons^  nor  will  I  grant  a  case,  but 
will  ask  the  jury  to  convict  the  prisoner  upon  the  evidence 
before  them. 

This  was  accordingly  done,  and,  having  also  been  found 
guilty  of  forgery  and  false  pretences,  the  prisoner  was  sen- 

^  ^^     ^  Ten  years^  penal  servitude. 

See  Reg.  ▼.  Moore,  18  Cox's  C.  C,  stances  did  not  grant  a  case  for  consid- 

544;  19  £ng.  Rep.,  567  (not  then  re-  eration,  the  facts  therein  not  meriting 

ported),  when  Denman,  J.,  after  con-  a  severe  punishment.     His  Lordship's 

suiting  with  Amphlett,  L.  J.,  followed  judgment  was  not,  however,  to  be  taken 

Meg.  V.  Turner,  and  under  the  circum-  as  a  final  one. 

Seo  1  Eng.  Rep. ,  408  note  ;  4  Eng.  be  guilty  of  the  crime  of  bigamy  who, 

Rep.,   223  note  ;   12  Eng.    Rep.,   284  in  good  faith,  believed  he  or  she  had 

note  ;  15  Eng.  Rep.,  160  note  ;  12  Am.  been  lawfully  divorced :  Davis  t>.  Com., 

Law  Rev.,   469;    Spooner's  Trial  by  13  Bush  (Ky.),  318. 

Jury,  178,  et  seq.  It  .is  no  excuse  or  justification  to 

The  violation  of  a  prescribed  public  one  who    solemnizes  a  marriage   be- 

duty  by  a  ministerial  officer  is  indict-  tween  minors,  without  the  consent  of 

able  without  being  made  so  in  terms  by  the  parent  or  guardian,  that  the  parties 

a  statute.    In  the  absence  of  express  to  the  marriage    informed    him   that 

words  in  the  statute,  making  the  act  they  were  of  age  ;  he  acts  at  his  peril, 

criminal,  the  indictment  must  charge  and  must  ascertain  the  facts  :   Sikes  v. 

that  the  offence  was  committed  with  State,  80  Ark. ,  496. 

an  evil  intent,  or  wilfully  :   State  v.  By  the  Rev.  Stat.  c.  147,  any  person 

Startup,  39  N.  J.  Law,  423.  who  shall  unlawfully  and  maliciousUf 

Ignorance  of  the  law  is  no  excuse  for  pull    down  or  destroy  any  building, 

a  crime:  State «.  Halsted,  89  N.  J.  Law,  bridge,    or    other    erection,    shaU    be 

408,  distinguishing  State  v.  Cotter,  86  guilty  of  felony : 

N.  J.  Law,  125.  Held,  1.  That  it  was  not  necessary  to 

In  bigamy  the  felonious  intent  is  not  allege  in  an  indictment  under  this  act 

an  element  in  the  crime  which  may  be  for  pulling  down  a  house  that  it  was 

rebutted  by  evidence.     A  person  may  done  riotously. 
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2,  That  if  the  house  was  palled  down  parents  who  were  not  present:  these 

unlawf  ally  and  withoat  any  bona  fide  facts  tended  to  show  that  he  knew  the 

belief  by  the  defendant  that  he  had  a  marriage  was  anlawful. 

right  to  do  it,  the  jury  might  infer  sach  The  rule  requiring  the  prosecution 

malice  as  would  support  the  indictment,  to  call  every  attainable  witness  where 

The  act  done  need  not  proceed  from  testimony  is  needed  to   disclose  any 

personal  malice  towards  the  owner  of  part  of  the  transaction,  is  to  prevent 

the  property  ;  but  may  be  inferred  from  the  suppression  of  evidence,  and  does 

the  commission  of  wrongful  acts,  for-  not  make  it  always  necessary  to  call 

bidden  by  law  :   Queen  v.   Elston,   5  all  witnesses,  particularly  where  their 

Allen,  New  Brunswick  Rep.,  2.  testimony  would  be  only  cumulative, 

The    Michigan    statute  (Comp.    L.,  and    the    offence  is    not  a  crime    of 

§  4729)  makes  it  a  misdemeanor  for  one  violence. 

to  solemnize  a  marriage,  knowing  that  Where  guilty  knowledge  is  an  ingre- 

he  is  not  lawfully  authorized  to  do  so,  dient  of  the  offence,   there  need  not 

or  that  there  Is  a  legal  impediment  usually  be  direct  proof  of  actual,  posi- 

tliereto.     Held  to  apply  to  marriages  tive  knowledge,  but  the  jury  may  infer 

not  authorized  by  law,  as  where  the  it  from  suspicious  circumstances,  such 

girl  is  under  the  age  of  consent.  as   apparently    intentional  neglect  to 

Where  a  justice  joined  in  marriage  a  make    inquiry  before   engaging  in  a 

girl  who  professed  to  be  of  the  age  of  doubtful  transaction, 

consent  although  she  was  apparently  The  fact  of  guilty  knowledge  should 

not,  it  was  held  competent  to  show  that  be  l^ft  to  the  jury  to  determine,  from  all 

his  family  and  her  father's  were  neigh-  the  circumstances :  Bouker  v.  People, 

boTs  and  acquaintances,  and  that  at  the  87  Mich.,  4. 
marriage  he  did  not  inquire  for  her 


[14  Cox*s  Criminal  Cases,  46.] 

NORTH  AND  SOUTH  WALES  CIRCUIT. 

Chester  Summer  Assizes,  1877. 

(Before  Lord  Justice  BramwelL) 

Reg.  v.  Frederick  Wood  (*). 

Hape — Complaint  made  in  the  aheenee  of  the  aeeueed — Admiseibiliy  of. 

Where  a  raan  is  charged  with  committing  a  rape  upon  a  female,  the  full  particulars 
of  the  complaint  she  made  against  him  to  other  persons  in  his  absence  some  time 
after  the  alleged  offence  may  be  given  in  evidence. 

Frederick  Wood,  a  striker,  at  Saltney,  was  indicted  for 
rape  upon  Amelia  Wild,  at  Chester,  on  the  4th  day  of 
March,  1877. 

JS.  J.  Dunn  prosecuted ;  Swetenham  defended. 

Miss  Wild  was  barmaid  at  the  Elephant  and  Castle  Inn, 
*Northgate  street,  Chester.  On  a  Sunday  evening,  [47 
when  the  rest  of  the  establishment  were  away,  she  was  left 
about  six  o'clock  alone  in  charge  of  the  house.  She  stated 
that,  when  there  by  herself,  the  prisoner  came  in  through 
the  front  door,  which  was  not  locked,  found  her  in  the  par- 
lor, and  then  committed  the  offence  upon  her  in  spite  of  her 

(*)  Reported  by  E.  July  an  Dunn,  Esq.,  Barrister-at-Law. 

20  Eng.  Rkp.  60 
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endeavors  to  prevent  him.  The  prisoner  then  left  the  house 
and  she  at  once  went  to  the  door  to  see  for  a  policeman,  but 
none  was  forthcoming.  She  stayed  alone  in  the  house  till 
eight  o'clock,  about  an  hour  and  a  half  after  the  alleged 
rape,  when  a  customer,  Samuel  Wainwright,  came  in,  and 
to  him  she  made  a  complaint  mentioning  Wood's  name  in 
connection  with  it. 

Dunn  then  proposed  to  ask  the  witness  what  she  said  to 
Wainwright,  as  nearly  as  she  could  remember,  and  what 
he  said  in  reply,  citing  JR.  v.  JSyre,  2  P.  &  P.,  579,  and  Pitz- 
james  Stephen  on  Evidence,  p.  146. 

Bramwell,  L.J.:  I  shall  admit  the  conversation:  you 
give  evidence  of  a  complaint  being  made  and  use  the  name 
of  the  prisoner,  leaving  it  to  the  mrj  to  i7{fer  that  the  girl 
said  that  he  had  committed  the  onence  that  we  are  now  try- 
ing him  for.  I  do  not  see  why  you  should  not  give  in  evi- 
dence all  she  said  when  she  did  so  complain,  leaving  it  to 
the  jury  to  judge  of  the  value  of  such  testimony. 

The  witness  then  stated  to  the  court  all  that  she  had  told 
Wainwright,  how  that  Wood  had  come  into  the  house,  had 
committed  this  assault  upon  her  by  insertion  of  his  person, 
&c.,  having  first  thrown  her  down,  torn -and  lifted  up  her 
clothes,  and  that  she  had  screamed,  &c.,  just  as  she  had 
given  the  details  in  examination  in  chief.  She  also  stated 
what  replies  Wainwright  had  made  to  her  story.  Se  also 
was  called  and  corroborated  the  prosecutrix  as  to  the  mak- 
ing of  the  complaint,  saying  that  she  told  him  Wood  had 
committed  an  indecent  assault  upon  her  and  the  words  of  it. 

Another  witness,  who  saw  Miss  Wild,  also  in  the  absence 
of  the  prisoner,  at  10  p.m.  the  same  night,  gave  similar  evi- 
dence as  to  receiving  tne  same  complaint,  and  the  words  of 
it  from  her  about  Wood.  In  the  result,  in  consequence  of 
certain  other  evidence  (called  by  the  defence),  the  verdict 
was  I^ot  guilt  J/. 

3  Grcenl.    Ev. ,  §    213  ;    People  v.  after  the  commission  of  the  offence,  is 

McGeo,  1  Den. ,  19  ;  Uoscoe's  Grim.  Ev.  competent,  yet  evidence  of  the  particu- 

(7th  Am.  ed.),  25,  880  ;  2  Bish.  Crim.  lai^s  of  such  complaint  are  inadmissible 

Proc.  (2d  ed.),  §g  963,  972  ;  2  Whart.  on  behalf  of  the  prosecution  :  Baccio  v. 

Cr.  Law  (7th  ed.),  §  1150.                       .  People,  41  N.  Y..  265  ;   State  tj.  Niles, 

The  complaints  of  the  prosecutrix,  47  Verm.,  82  ;   State  v.  (vins.  36  N.  J. 

made  soon  after  the  alleged  offence,  are  Law,  233  ;    People  v.  Lynch,  29  Mich. , 

admissible,  not  as  confirmatory  of  the  274  ;    State  v.  Richards,  33  Iowa,  420  ; 

truth  or  fahtUy  oi  her  evidence,  but  as  Thompson   t).  State,  38  Ind.,  39,  and 

affecting  the  credibility  of  her  testi-  cases  cited,  p.  40 ;  Burt  t).  State,  23 

mony:  People  v.  McGee,  1  Denio,  22.  Ohio  St.  R.,  394  ;   Pefferling  «.  State, 

On  the  trial  of  an  indictment  for  40  Tex.,  486  ;   Quigly's  Case,  6  Circuit 

rape,  although  proof  of  the  fact,  that  Cases  (Irish),  677. 
the  prosecutrix  made  complaint  recently 
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See  Thompson  v.  State,  88  Ind.,  40,  made  to  the  first  peison  seen  :  Higgins 

as  to  the  method  of  examination  and  v.  The  People,  58  N.  Y.,  877. 

questions  which  are  competent:    see  See  also  State  v.  Niles,  47  Verm. ,  82, 

also  Rerina  v.  Langfield,  56  Law  Times  where  it  was  held  that  the  lapse  of  time 

(folio),  127.  between  the  alleged  offence  and  the 

Accordingly,  where  the  mother  of  complaint  souffht  to  be  proved  goes  to 
the  prosecutrix  was  permitted  to  tes-  the  weight  of  the  testimony  of  the  com- 
tify,  in  detail,  on  her  direct  examina-  plainant,  and  not  its  competency : 
tion,  to  the  statements  of  the  latter.  See  Topolanck  v.  State,  40  Tex. ,  160. 
made  to  her,  of  the  time  and  manner  In  some  of  the  states  it  is  held  that 
of  the  commission  of  the  offence  by  the  where  recent  complaints  of  the  prose- 
prisoner  :  Held,  error :  Baccio  v.  Peo-  cutrix  are  admissible,  that  it  may  be 
pie,  41  N.  T.,  265.  shown  she  charged  the  crime  upon  the 

It  has'  been  doubted  whether  even  defendant :  Burt  v.  State,  28  Ohio,  804. 

the  fact  of  a  complaint  having  been  In    others    the   contrary    is   held : 

made  three  weeks  after  the  alleged  Thompsom  v.  State,  88  Ind.,  40. 

rape,  id  competent,  in  the  absence  of  Mr.  Roscoe  (Roscoe's  Crim.  £v.,  7th 

any  explanation  of  so  long  a  delay:  Am.  ed.,  880)  lays  down  the  rule,  on 

Baccio  V,  People,  41  N.  Y.,  265.  the  authority  of  Rex  v,  Osbom,  Carr.  & 

See  also  Topolanck  v.  State,  40  Tex.,  Marsh.,  622,  that  the  prosecutrix  may 

IBO.  be  asked  whether  she  named  a  person 

It  seems,  that  the  evidence  of  the  as  having  committed  the  offence,  but 

mother  of   the  prosecutrix,   that  the  not  whose  name  she  mentioned, 

prosecutrix  stated  to  her,  in  explana-  In  the  trial  of  an  indictment  for  rape, 

tion  of  an  omission  to  make  complaint,  evidence  that  bruises  were  found  upon 

sooner  than  three  weeks,  of  the  alleged  the  person  of  the  prosecuting  witness 

offence,  that  she  was  deterred  from  so  two  or  three  weekis  after  the  offence 

doing  by  threats  of  the  prisoner,  is  for  was  alleged  to  have  been  committed, 

no  purpose  admissible  :    Baccio  v.  Peo-  was  held  proper  to  be  submitted  to  the 

pie,  41  N.  Y.,  265.  i^^>  ^^^  should    give    it   whatever 

Upon    the   trial  of   indlctiaient  for  weight   they    deem^    it   entitled    to 

rape,  the  effect  of  the  fact  of  delay  on  receive :     State    v,    McLaughlin,    44 

the  part  of  the  prosecutrix  in  making  Iowa,  82. 

.complaint  of  the  outrage,  as  a  cifcum-  In  a  note  to  Regina  9.  Langfield,  56 

stance  tending  to  her  discredit,  depends  Law  Times  (folio),  127,  it  is  said  that 

upon  the  surrounding  circumstances.  Mr.  Justice  Willes  had  repeatedly  set- 

The  law  requires  promptness,  but  a  tied  the  form  of  question  to  be  put  to 

failure  to  make   an  immediate   com-  the  prosecutrix  as  follows :  "  Did  you 

plaint,  may  be  excused  or  justified.     It    complain  to of  what  the  prisoner 

is  not,  as  matter  of  law,  required  to  be  had  done  T 


IRELAND. 


[14  Cox's  Oimlnal  Case«,  48.] 

COURT  FOR  CROWN  CASES  RESERVED. 

Dec.  22,  1877. 

(Before  May,  C.J,,  O'Brien,  J.,  Fitzgerald,  B.,  Fitzgerald,  J.,  Deasy,  B., 

and  Barry,  J.) 

*Reg.  V.  Michael  Kelleher(*).  [48 

Indictment— False  pretences — Statements  of  false  pretences  not  negoHved — Effect  of  verdict. 

Where  K.  was  indicted  In  the  following  form,  that  he  did  falsely  pretend  that  he 
the  said  E.  was  one  6.,  who  had  moneys  deposited  in  the  Cork  Savings  Bank,  and 
who  had  a  book  of  the  said  bank  with  a  statement  of  his  account  in  it,  which  book 

(')  Reported  by  Cecil  R.  Roche,  Esq.,  Barrister-at-Law. 
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be  the  said  K.  presented  to  the  cashier  of  the  bank  at  Uie  time  he  represented  him- 
self to  be  the  said  G.,  by  means  of  which  said  false  pretence  the  said  K.  obtained 
moneys,  dc,  whereas  in  truth  K.  was  not  the  person  so  named  in  the  said  savings 
bank  book,  nor  had  he  any  authority  then  or  at  any  other  time  from  the  said  6.  to 
present  the  said  book  at  the  savings  bank  for  the  purpose  of  drawing  out  money, 
neither  bad  he,  the  said  K.,  any  authority  from  G.  to  draw  money  &om  the  said 
bank,  it  was  held  that  the  subsequent  portion  of  this  indictment  did  not  negative  the 
previous  averments,  and  in  consequence  the  indictment  was  quashed. 

.Case  reserved  for  the  opinion  of  the  court  by  the  recorder 
of  Cork.  The  prisoner,  Michael  Kelleher,  was  indicted  as 
follows  :  That  he  "  unlawfully,  knowingly,  and  designedly 
did  falsely  pretend  to  one  Edmond  James  Julian,  casFiier  in 
the  Cork  Savings  Bank,  that  he  the  said  Michael  Kelleher 
was  one  James  Goulding,  who  had  moneys  deposited  in  the 
said  savings  bank,  and  who  [blank]  a  book  of  the  said  bank 
with  a  statement  of  his  account  in  it,  which  said  book  he, 
the  said  Michael  Kelleher,  presented  to  the  said  Edmond  Ju- 
lian at  the  time  he  represented  himself  to  be  the  said  James 
49]  Goulding,  by  *means  of  which  said  false  pretence  he, 
the  said  Michael  Kelleher,  did  then  and  there  unlawfully 
obtain  from  the  said  Edmond  James  Julian  the  sum  of  £10 
of  the  moneys  of  the  said  James  Goulding  with  intent  there- 
by them  to  defraud ;  whereas  in  truth  and  in  fact  the  said 
Michael  Kelleher  was  not  the  person  so  named  in  the  said 
savings  bank  book,  nor  had  he  any  authority  then  or  at  any 
other  time  from  the  said  James  Goulding  to  present  the  said 
book  at  the  savings  bank  for  the  purpose  of  drawing  out 
money,  neither  had  he,  the  said  Michael  Kelleher,  any  au- 
thority from  the  said  James  Goulding  to  draw  money  from 
the  said  bank  to  the  great  damage  and  deception  of  the  said 
[blank]  to  the  evil  example,"  &c.  The  evidence,  as  appeared 
from  the  report  of  the  learned  recorder,  which  for  tne  pur- 

{)oses  of  the  present  report  it  is  not  necessary  to  set  out  at 
ength,  went  to  show  that  the  prisoner  obtained  possession 
of  tne  bank  book  of  James  Goulding  who  had  money  lodged 
in  the  Cork  Savings  Bank,  that  he  passed  himself  oir  as 
James  Goulding  to  thci  book-keeper,  who  gave  him  a  ticket 
which  he  presented  to  Mr.  Julian,  the  cashier  of  the  bank, 
who  thereupon  paid  him  £10.  The  jury  convicted  the  pris- 
oner. Counsel  for  the  prisoner  moved  in  arrest  of  judgment, 
first,  that  the  pretences  were  according  to  the  evidence  in- 
correctly stated  in  the  indictment ;  secondly,  that  the  sum 
of  £10  was  not  paid  by  E.  J.  Julian  because  of  the  false  pre- 
tence alleged,  but  because  the  book-keeper  issued  a  ticket 
entitling  the  bearer  to  receive  that  sum"  from  E.  J.  Julian  ; 
thirdly,  that  the  money  alleged  to  have  been  paid  by  the 
s(iid  E.  J.  Julian  to  the  prisoner  was  not  the  money  of  Jamea 
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Goulding,  but  was  the  money  of  the  trustees  of  the  Cork 
Savings  Bank ;  fourthly,  that  the  averment  of  the  false  pre- 
tence in  the  indictment  is  uncertain,  obscure,  and  unintel- 
ligible; fifthly,  that  the  indictment  does  not  contain  a 
special  averment  showing  in  what  respect  the  alleged  false 
•pretence  or  any  part  thereof  is  false,  and  that  the  special 
averment  in  the  indictment  does  not  negative  the  pretence 
as  laid.  The  learned  recorder  declined  to  arrest  judgment, 
but  stated  a  case  for  this  court,  virtually  asking  the  court  to 
decide  on  the  questions  above  stated. 

Lawrence^  for  the  prisoner :  The  law  on  the  subject  of 
what  the  indictment  must  contain  is  thus  laid  down  by  Lord 
EUenborough  in  Rex  v.  P^tM  (2  M.  &  S.,  379) :  "The  con- 
venience also  of  mankind  demands,  and  in  furtherance  of 
that  convenience,  it  is  part  of  the  duty  of  those  who  admin- 
ister justice  to  require,  that  the  charge  should  be  specific,  in 
order  to  give  notice  to  the  party  of  what  he  is  to  come  pre- 
pared to  defend  and  to  prevent  his  being  distracted  amidst 
the  confusion  of  a  multifarious  and  complicated  transac- 
tion, parts  of  which  only  are  to  be  impeached  for  falsehood." 
The  strict  way  in  which  these  indictments  are  construed  will 
be  seen  in  Reg.  v.  Rouse  (4  Cox's  C.  £!.,  7),  and  Rex  v.  Hill 
(R.  &  R.,  190).  The  indictment  here  is  bad,  as  the  false 
pretences  alleged  have  not  been  negatived.  The  prisoner 
might  have  had  an  account  in  the  bank  under  the  name  of 
James  *Gouldin^,  that  is  perfectly  consistent  with  the  [50 
indictment,  and  its  falseness  has  not  been  alleged. 

Holmes^  Q.C.,  with  him  John  O.  Gibson^  for  the  Crown: 
It  must  be  remembered  that  this  is  a  case  after  verdict. 
There  is  a  sufficient  false  pretence  stated  on  the  face  of  the 
indictment  in  its  first  portion.  The  defect,  if  any,  has  been 
cured  by  verdict  {Heymann  v.  The  Qtceen,  L.  Rep.,  8  Q.  B., 
102;  The  Queen  v.  Goldsmith,  12  Cox's  C.  C,  694).  It  is 
necessary  to  look  at  the  entire  indictment.  The  reason  for 
setting  out  these  false  pretences  is  to  enable  the  prisoner  to 
raise  the  question  on  demurrer  if  the  false  pretence  is  in- 
sufficient in  point  of  law.  There  are  many  statements  of 
false  pretences  which  do  not  require  a  subsequent  denial,  as 
if  a  man  pretends  he  is  another  person. 

The  judgment  of  the  Court  was  delivered  by 

May,  C.J.:  The  court  are  of  opinion  that  the  indictment 
cannot  be  sustained.  The  indictment  states  that  '^  the  pris- 
oner knowingly  and  designedly  did  falsely  pretend  that  he 
the  said  Michael  Kelleher  was  one  James  Goulding,  who  had 
iDonevs  deposited  in  the  Cork  Savings  Bank  and  who  had 
a  book  of  the  said  bank  with  a  statement  of  his  account  in 
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it,  which  said  book  he,  the  said  Michael  Kelleher,  presented 
to  Eward  Julian,  the  cashier  of  the  bank,  at  the  time  he 
represented  himself  to  be  the  said  James  Goulding,  by 
means  of  which  said  false  pretence  the  said  Michael  Kelleher 
obtained  £10  of  the  moneys  of  the  said  James  Goulding, 
with  intent  to  defraad ;  whereas  in  truth  and  in  fact  the 
said  Michael  Kelleher  was  not  the  person  so  named  in  the 
said  savings  bank  book,  nor  had  he  any  authority  then  or 
at  any  other  time  from  the  said  James  Goulding  to  present 
the  said  book  at  the  savings  bank,  npr  had  he  any  authority 
then  or  at  any  other  time  from  the  said  James  Goulding  to 
present  the  said  book  at  the  savings  bank  for  the  purpose 
of  drawing  out  money,  neither  had  he,  the  said  Micnael 
Kelleher,  any  authority  from  the  said  James  Goulding  to 
draw  money  from  the  said  bank."  There  is  no  averment 
in  the  indictment  as  to  the  person  named  in  the  bank  book. 
It  is  clearly  established  that  an  indictment  for  obtaining 
money  by  false  pretences  should  state'  the  pretence,  and 
should  negative  the  truth  of  the  matter  so  pretended  with 
precision,  so  as  to  inform  the  prisoner  with  certainty  of  the 
charge  made  against  him.  The  indictment  does  not  contain 
any  allegation  that  the  prisoner  pretended  he  was  the  person 
named  in  the  bank  book,  nor  that  he  pretended  he  had  au- 
thority from  Goulding  to  present  the  book  or  to  draw 
money  from  the  bank ;  and  having  omitted  to  allege  any 
such  pretences,  as  having  been  made  by  the  prisoner,  the 
indictment  proceeds  to  negative  their  truth.  The  indict- 
ment does  not  negative  the  truth  of  averments  which  the 
prisoner  is  alleged  to  have  made,  but  of  others  which  he  is 
not  alleged  to  have  made.  It  has  been  contended  that  these 
defects  were  cured  by  the  verdict.  But  this  is  not  a  case  of 
matters  of  fact  imperfectly  stated,  but  which  must  have 
been  sufSciently  established  in  evidence  in  order  to  warrant 
51]  a  conviction,  in  which  *case  the  defect  would  be  cured 
by  verdict.  But  the  matters  alleged  in  the  indictment  are 
substantially  insufficient,  and  if  assumed  to  be  true  do  not 
disclose  a  criminal  offence.  The  court,  therefore,  is  of 
opinion  that  the  indictment  cannot  be  sustained;  and  the 
conviction  must  be  set  aside. 

Conviction  quashed. 
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[14  Cox's  Criminiil  Casee,  59.] 

NORTH   WALES  CIRCUIT. 

Carnarvon  Spring  Assizes. 

(Before  Mr.  Justice  Mellor.) 

*Reg.  V.  Peter  Williams  (').  [59 

NiglU  poiuihing — Offensive  weapons — Intention — 9  Oeo.  4,  e.  69,  s.  9. 

Three  men  in  company  were  seen  hunting  game  in  the  night  time  with  does. 

It  was  not  proved  that  two  of  the  men  were  in  any  way  armed.  The  third  (the 
prisouer),  who  was  lame,  only  carried  the  stick  with  which  he  usually  walked. 

The  jurv  should  not  find  the  prisoner  guilty  unless  satisfied  that  this  walking-stick 
was  an  ofilensive  weapon,  and  that  the  prisoner  had  carried  it  with  the  intention  of 
using  it  as  an  offensive  weapon  should  occasion  arise. 

The  indictment  charged  that  Peter  Williams,  together 
with  divers  other  persons  to  the  number  of  three  and  more 
together  on  the  22d  day  of  October,  1877,  about  the  hour  of 
eleven  in  the  night  of  the  same  day,  being  then  by  night  as 
aforesaid  armed  with  bludgeons,  sticks  and  other  offensive 
weapons,  did  then  together,  by  night  as  aforesaid,  and  armed 
as  aforesaid,  unlawfully  enter  certain  land  in  the  occupa- 
tion of  John  Jones,  situate  in  the  township  of  L.,  in  the 
county  of  Carnarvon,  for  the  purpose  therein  of  taking  and 
destroving  game  and  rabbits,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of 
our  Lady  the  Queen,  her  Crown  and  dignity. 

2d  count.  That  the  said  Peter  Williams,  with  divers  other 
persons  to  the  number  of  three  and  more  together,  on  the 
day  and  year  aforesaid,  about  the  hour  of  eleven  in  the  night 
of  the  same  day,  being  then  by  niffht  as  aforesaid  respect- 
ively armed  with  bludgeons,  sticks,  and  other  offensive 
weapons,  were  then  together  by  night  as  aforesaid,  and 
armed  as  foresaid,  unlawfully  m  certain  land  in  the  occu- 
pation of  the  said  John  Jones,  situate  in  the  township  afore- 
said, in  the  county  aforesaid,  *for  the  purpose  therein  [60 
of  taking  and  destroying  game  and  rabbits,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  Crown  and 
dignity. 

There  were  also  counts'for  resisting  his  lawful  apprehen- 
sion, and  for  a  common  assault. 

Evidence  was  given  at  the  trial  that  the  prisoner,  in  com- 
pany with  two  other  men,  was  seen  to  come  from  a  tield  in 
the  occupation  of  John  Jones  into  the  road,  where  the  game- 

Q)  Reported  by  C.  Higoins,  Esq.,  Barrister-at-Law. 
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keeper  was  watching.  After  crossing  the  road  the  three 
men  with  the  same  two  dogs  were  seen  apparently  in  search 
of  game. 

Two  of  the  men  escaped,  but  the  prisoner  was  collared  by 
the  game-keeper  and  a  struggle  ensued  in  the  wood.  It  was 
given  in  evidence  by  the  defence  that  the  prisoner  was  lame 
and  was  accustomed  to  walk  with  a  stick.  On  the  night  of 
the  alleged  poaching  affray,  the  prisoner  was  armed  only 
with  the  stick  with  which  he  usually  walked,  and  there  was 
no  evidence  that  the  other  men  were  armed  at  all.  The 
game-keeper  was  armed  with  a  similar  walking-stick. 

Ignatius  Williams  appeared  for  the  prosecution ;  and  the 
prisoner  was  defended  by  Swetenham. 

It  was  contended  for  the  defence  that  there  was  no  evi- 
dence that  would  justify  the  jury  in  coming  to  the  conclu- 
sion that  the  prisoner  was  armed  with  an  offensive  weapon, 
or  that  he  took  it  with  him  for  the  purpose  of  offence. 

Mellor,  J.,  in  charging  the  jury,  said  :  It  is  provided  by 
the  9th  section  of  the  9  (Jeo.  4,  c.  69,  that  if  any  persons  to 
the  number  of  three  or  more  together  shall  by  night  unlaw- 
fully enter  or  be  in  any  land,  whether  open  or  inclosed,  for 
the  purpose  of  taking  or  destroying  game  or  rabbits,  any 
such  persons  being  armed  with  any  gun,  cross-bow,  fire- 
arms, bludgeon,  or  any  other  offensive  weapon,  each  and 
every  of  such  persons  shall  be  guilty  of  a  misdemeanor.  In 
order  to  bring  the  prisoner  witnih  this  statute  you  must  be 
satisfied,  first,  that  three  or  more  men  entered  upon  land  for 
the  purpose  of  taking  game.  Now  of  course,  if  the  keeper 
is  to  be  relied  upon,  there  can  be  no  doubt  about  that  in 
this  case.  He  saw  three  persons  and  two  dogs,  and  saw 
them  beating  the  field  just  as  people  do  who  go  out  for  the 
purpose  of  catching  hares  or  anything  else  they  can  get. 
The  only  point  made  by  Mr.  Swetenham  for  the  defence  was 
this — the  prisoner  was  not  armed  with  any  bludgeon  or 
offensive  weapon,  but  with  a  stick,  which  he  ordinarily  used  in 
walking,  and  therefore  we  cannot  assume  he  took  that  stick 
out  on  that  particular  night  for  the  purpose  of  hunting  game 
in  these  fields.  You  see  that  everything  depends  upon  the 
wording  of  the  act  of  Parliament.  Suppose  the  men  had 
nothing  but  nets  with  them,  that  would  not  be  within  the 
statute.  There  is  the  stick  before  you,  judge  for  yourselves, 
for  there  is  no  doubt  that  it  is  the  stick  of  the  prisoner. 
With  regard  to  the  statute,  it  seems  to  have  been  the 
61]  opinion — a  rather  varying  opinion — of  the  judges,  *that 
it  may  be  a  question  for  the  jury  whether  or  not  they  think 
the  stick  is  of  a  character  to  be  called  a  bludgeon,  or  an 
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offensive  weapon  in  the  nature  of  a  bludgeon,  so  that  it  is 
carried  for  the  purpose  of  assisting  in  the  poaching,  or,  if 
occasion  arises,  of  resisting  a  lawful  apprehension.  If  you 
tbink  the  prisoner  was  using  this  stick  and  intended  it,  not 
for  the  mere  purpose  of  assisting  him  in  walking,  but  took 
it  for  the  purpose  of  assisting  in  the  infraction  of  the  game 
laws,  then  he  will  have  to  be  found  guilty.  On  the  other 
hand,  if  you  think  he  only  used  it  as  a  walking-stick  and 
had  no  intention  to  use  it  for  offensive  purposes,  you  ought 
to  acquit  him.  Referring  to  the  count  for  common  assault, 
his  Lordship  said — If  you  think  the  man  used  more  violence 
than  was  necessary  to  free  himself  from  being  laid  hold  of 
by  the  collar,  you  must  find  him  guilty ;  but  if  only  force 
enough  to  prevent  himself  from  being  collared  and  taken  by 
the  gamekeeper,  he  must  be  acquitted. 

The  jury  found  the  prisoner  not  guiUy. 
20  Eng.  Rep.  61 
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[in  the  court  of  appeal,] 

125]     *  Jackson  v.  The  Metropolitan  Railwa* 

Company  (*). 

Negligence — Evidence — AccidetU — Raiheag — Dieodrerlg  Penone — Order, 

The  plaintiff  was  a  passeneer  by  the  defendants'  railway,  and  at  one  station, 
though  all  the  seats  in  the  carnage  in  which  this  plaintiff  was  were  filled,  three  more 
persons  g^t  in  and  stood  np.  There  was  no  eyidence  that  the  defendants'  serrants 
were  aware  of  this,  but  the  plaintiff  remonstrated  with  the  persons  who  had  so  got 
in.  At  the  next  station,  the  door  of  the  carriage  was  opened  by  persons  who  tned 
to  get  in,  and  the  plaintiff  rose  and  held  up  his  hand  to  prevent  them.  After  the 
train  had  started,  a  porter  pushed  awa;|^  the  persons  who  were  trying  to  get  in  and 
slammed  the  door,  which  caught  and  injured  the  hand  of  the  plainti^  who  had  been 
thrown  forward  by  the  motion  of  the  train  : 

Held,  by  Cockbum,  C.J.,  and  Amphlett,  J. A.  (Kelly,  C.B.,  and  Bramwell,  J.  A.,  dis- 
senting), affirming  the  decision  of  the  Court  of  Common  Pleas,  that  there  was  evi- 
dence from  which  the  jury  might  infer  negligence  on  the  part  of  the  defendants  so 
as  to  entitle  the  plaintiff  to  recover  damages. 

The  plaintiff  had  brought  an  action  against  the  defendants 
to  recover  damages  for  an  injury  done  to  his  hand  by  the 
negligence  of  the  defendants'  servants,  and  at  the  trial  he 
obtained  a  verdict. 

(1)  Affirming  11  Eng.  Rep.,  244. 
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The  defendants,  pursuant  to  leave  reserved,  moved  for  and 
obtained  a  rule  nisi  to  enter  a  nonsuit  or  a  verdict  for  the 
defendants,  which  was,  after  argument,  discharged  by  the 
Court  of  Comnion  Pleas  (*). 

Notice  of  appeal  to  the  Exchequer  Chamber  was  given  by 
the  defendants,  according  to  the  Common  Law  Procedure 
Act,  1864,  and  the  following  are  the  facts  as  stated  in  the 
case  on  appeal. 

1.  The  j)laintiff,  upon  the  18th  of  July,  1872,  about  8  p.m., 
took  a  third  class  ticket  from  Moorgate  Street  to  West- 
bourne  Park,  and  entered  a  third  class  carriage  upon  the 
defendants'  milway.  2.  The  compartment  in  which  the 
plaintiff  travelled  was  gradually  filled  up  as  the  train  pro- 
ceeded, and  when  it  left  the  King's  Cross  Station  all  the 
seats  were  occupied.  At  Gower  Street  Station  three  more 
persons  got  in,  and  they  were  obliged  to  stand  up.  3.  There 
was  no  evidence  to  show  that  the  attention  of  the  company's 
servants  was  drawn  to  the  fact  of  the  extra  number  being  in 
the  compartment,  but  there  was  evidence  that  the  plaintiflE 
*remonstrated  at  their  getting  in  with  the  persons  so  [126 
getting  in,  and  it  was  stated  by  a  witness .  named  Under- 
wood, who  travelled  in  the  same  compartment,  that  he  did 
not  s^  a  guard  or  porter  at  Gower  Street.  4.  At  Portland 
Road,  the  next  station,  the  three  extra  passengers  still  re- 
mained standing  up  in  the  compartment.  The  door  of  the 
compartment  was  opened  and  then  shut,  but  there  was  no 
evidence  to  show  by  whom  either  of  these  acts  was  done. 

5.  Jusl  after  the  train  had  started  there  was  a  rush,  and  the 
door  of  the  compartment  in  whic'h  the  plaintiff  was  seated 
was  opened  a  second  time  by  persons  trying  to  get  in: 

6.  The  plaintiff,  who  had  up  to  this  time  kept  his  seat, 
partly  rose  and  held  up  his  hand  to  prevent  any  more  pas- 
sengers coming  in.  7.  After  the  train  had  started,  a  porter 
pushed  away  the  people  who  were  trying  to  get  in,  and 
slammed  the  door  to  just  as  the  train  was  entering  the  tun- 
nel. At  the  same  moment  the  plaintiff,  by  the  motion  of 
the  train,  fell  forward  and  put  his  hand  upon  one  of  the 
hinges  of  the  carriage  door  to  save  himself ;  and  at  this  mo- 
ment, by  the  door  being  slammed  to,  the  plaintiff's  thumb 
was  caught  and  injured. 

The  question  for  the  decision  of  the  Court  of  Appeal  was, 
whether  there  was  any  evidence  of  negligence  on  the  part  of 
defendants'  company  to  entitle  the  plaintiff  to  recover. 

(•)  Law  Rep.,  10  C.  P.,  49;  11  Eng.  Rep.,  244. 
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Dec.  13,  1876.  Mclntyre^  Q.C.,  and  Kemp^  for  the  defen- 
dants :  This  accident  happened,  in  fact,  because  the  porter 
did  his  duty,  and  if  the  plaintiff  had  kept  his  seat  it  would 
not  have  happened..  No  one  was  at  that  time  trying  to  get 
into  the  carriage,  and  the  presence  of  the  three  extra  passen- 
gers had  nothing  to  do  with  it.  The  company  ought  not  to 
be  made  liable  for  an  accident  caused,  if  it  was  so  caused, 
by  the  acts  of  disorderly  persons. 

[CocKBURN,  C.  J. :  if  there  had  been  any  one  in  authority 
present,  the  disorder  would  probably  have  been  prevented.] 

Macrae  Moir^  and  Olyn^  for  the  plaintiff:  The  question 
is  not  whether  the  jury  were  right,  but  whether  there  was 
evidence  to  go  to  them:  Bridges  v.  North  London  Ry. 
Co,  (*) ;  Hobson  v.  North  Eastern  Ry,  Co,  (*) ;  Rose  v.  North 
127]  Eastern  Ry,  Co,  Q  It  is  clear  *that  there  was  a 
crowd,  and  the  porter  ought  to  have  been  more  careful  in 
shutting  the  door. 

Mclntyre^  Q.C.,  in  reply :  From  the  nature  of  the  traffic 
on  the  Mjetropolitan  Railway,  it  must  be  conducted  quickly, 
and  it  would  be  impossible  to  inspect  every  carriage  at  every 
station.  Nothing  stated  amounts  to  negligence  on  the  part 
of  the  defendants. 

Cur.  adv.  tvlt. 

Feb.  16,  1877.  The  following  judgments  were  deliv- 
ered (*) : 

Amphlett,  J. a.:  The  question  we  have  to  determine  is, 
whether  there  was  evidence  before  the  jury  from  whioh  they 
might  reasonably  infer  that  negligence  on  the  part  of  the 
company  caused  or  contributed  to  the  injury  for  which  the 
plaintiff  seeks  compensation.  In  considering  this  question, 
we  must  bear  in  mind  that  it  is  now  settled  by  the  case 
of  Bridges  v.  North  London  Ry.  Co.  (')  (though  pre- 
viously doubted  by  many  eminent  judges)  that  the  question 
whether  in  cases  of  this  sort  negligence  can  be  inferred  from 
a  given  state  of  facts,  is  itself  a  question  of  fact  for  the 
jury,  and  not  a  question  of  law  for  the  court  or  the  presid- 
ing judge. 

The  facts  in  the  present  instance  were,  in  contemplation 
of  an  appeal  to  the  Exchequer  Chamber,  embodied  in  the 
case  before  us,  and  it  was  contended  before  us  by  the  coun- 
sel for  the  company  that  we  could  not,  any  more  than  the 
Exchequer  Chamber  under  the  old  practice  could,  look  at 
anything  beyond  the  case.     We  felt  obliged  to  yield  assent 

(M  Law  Rep.,  7  H.  L.,  213.  {*)  These  judgments  were  read  by  Bag- 

(«)  2  a  B.  D.,  85.  gaUay,  J.A. 

(8)  2  Ex.  D.,  248. 
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to  that  contention,  though,  speaking  for  myself,  with  regret, 
because  I  have  found  it  rather  embarrassing  to  review  the 
decision  of  the  learned  judges  in  the  court  below  in  a  case  of 
this  sort,  when  they  had  the  advantage,  which  we  have  not, 
of  seeing  the  evidence  in  extenso. 

Confining  myself,  however,  strictly  to  the  statements  in 
the  case,  I  am  of  opinion  that  the  first  four  paragraphs  do 
not  disclose  any  evidence  of  negligence  on  the  part  of  the  com- 
pany. They  would  have  done  so  if  the  three  extra  passen- 
gers had  entered  or  continued  in  the  plaintiflf  s  compartment 
■with  the  knowledge  of  any  of  the  officers  of  the  company, 
but  it  is  expressly  found  that  there  was  no  evidence  to 
show  that  the  attention  of  the  company's  ^servants  [128 
was  drawn  to  the  fact;  and  I  myself  do  not  think  that 
there  was  any  negligence  in  the  servants  not  discovering  it 
for  themselves,  in  the  absence  of  any  complaint  or  remon- 
strance from  the  passengers  aggrieved ;  for  I  think  it  would 
be  unreasonable  to  expect  that  every  compartment  in  a  long 
ti-ain  should  be  visited  at  each  station  to  see  whether  it  was 
overcrowded.  I  think,  therefore,  that  the  presence  of  these 
three  extra  persons  in  the  plaintiff's  compartment  was  im- 
material for  the  purposes  of  this  inquiry,  except  so  far  as  it 
would  aggravate  the  inconvenience,  and,  possibly,  injury, 
which  would  have  resulted  to  the  plaintiff,  if  still  morepas- 
sengers  had  got  into  the  compartment  at  the  Portland  Road 
Station,  and  consequently  tend  to  justify  him,  if  any  justifi- 
cation were  wanted,  in  taking  energetic  measures  to  prevent 
it.  I  need  not,  however,  dwell  upon  this,  because  it  was 
not  argued  before  us,  nor,  I  believe,  in  the  court  below,  that 
there  was  any  contributory  negligence  on  the  part  of  the 
plaintiff. 

It  remains,  to  be  considered  whether  there  was  any  evi- 
dence of  negligence  on  the  part  of  the  company  with  respect 
to  the  subsequent  events  at  the  Portland  Koad  Station. 
They  were  as  follows :  Just  after  the  train  had  started  from 
that  station  there  was  a  rush,  and  the  door  of  the  plaintiff) s 
compartment  (which  had  been  before  opened  and  then  shut 
by  some  unknown  persons  at  the  station)  was  opened  a 
second  time  by  persons  trying  to  get  in.  This  was  obviously 
a  gross  invasion  of  the  plaintiff's  rights  as  a  passenger,  and 
fully  justified  him  in  rising,  as  he  did,  partly  from  his  seat 
and  holding  up  his  hand  to  prevent  any  more  passengers 
from  coming  in.  After  the  train  had  started,  a  porter 
pushed  away  the  .people  who  were  trying  to  get  in,  and 
slammed  the  door  to,  just  as  the  train  was  entering  the  tun- 
nel, which  I  understood  was  close  to  one  end  of  the  plat- 
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form.  This  was,  of  course,  after  the  door  had  been  opened 
a  second  time ;  how  long  after  is  not  stated  in  the  case,  bat 
I  think  it  maybe  presumed  that  the  interval  was  somewhere 
about  the  time  that  the  train  took  to  pass  from  the  place 
where  it  was  stationary  to  the  end  of  the  platform  next  to 
the  tunnel.  What  that  distance  was  is  not  stated  in  the 
case,  but  it  may  obviously  have  been  nearly  the  whole 
length  of  the  platform,  which  seems  to  have  iJeen  the  view 
of  my  Brother  Grove,  according  to  the  note  of  his  judgment. 
129]  *Now,  the  slamming  the  door  to  by  their  porter — 
who,  it  may  be  observed  in  passing,  is  the  only  officer  of 
the  company  on  the  platform  of  whom  any  mention  is  made 
in  the  case — was  very  probably  the  most  prudent  thing  he 
could  do  for  the  safety  of  the  passengers ;  but  unfortunately 
at  the  same  moment  the  plaintiff,  by  the  motion  of  the  car- 
riage, fell  forward,  and,  putting  his  hand  upon  one  of  the 
hinges  of  the  door  to  save  himself,  received  by  the  slamming 
of  the  door  the  injury  complained  of. 

This  being  the  history  of  the  accident,  there  are  two  prin- 
cipal acts  of  negligence  imputed  to  the  company  or  their 
servants.  First,  it  is  said  that  although  the  slamming  to  of 
the  door  may  have  been  proper  and  even  necessary  in  itself, 
yet  that,  under  the  circumstances,  since  the  porter  from  his 
position  must  have  seen  that  the  compartment  was  unusu- 
ally crowded,  he  ought  to  have  given  some  special  warning 
before  he  slammed  the  door,  and  that  the  omission  to  do  so 
was  negligence.  Without  myself  expressing  any  opinion 
upon  this,  I  think  it  was  eminently  a  proper  question  to  be 
left  to  the  jury.  Secondly,  it  was  said  that  even  if  there 
was  no  negligence  in  the  slamming  the  door,  which  was  the 
immediate  cause  of  the  accident,  there  was  negligence  on  the 
part  of  the  company  in  not  preventing  the  "  rush"'  of  people 
on  the  platform,  who  opened  the  door  for  the  purpose  of 
illegally  forcing  an  entrance  into  the  compartment.  1  think 
this  also  was  a  proper  question  to  be  submitted  to  a  jury, 
for  I  take  it  to  be  clear  that  it  was  the  duty  of  the  company 
to  provide  such  a  staff  of  officers  on  their  platforms  as,  upon 
ordinary  occasions,  and  when  there  was  no  sudden  and  un- 
foreseen influx  of  people,  would  secure  their  passengers 
from  such  an  outrage  as  has  been  described.  There  was  no 
evidence  that  on  this  occasion  there  was  any  unusual  num- 
ber of  passengers  or  others  on  the  platform,  or  that  there 
were  any  extraordinary  circumstances  which  made  it  unrea- 
sonable to  expect  that  the  company  should  be  able  by  its 
ordinary  staff,  however  efficient,  to  control  the  movements 
of  the  people,  and  I  think,  therefore,  that  a  jury  might  rea- 
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Bonably  come  to  the  conclusion  that  the  state  of  things  was 
on  the  evening  in  question  normal  and  ordinary,  and  that  it 
was  the  deficiency  of  the  staff  which  made  the  commission 
of  the  outrage  possible,  and  thus  caused  or  contributed  to 
the  accident.  It  was  said,  indeed,  that  as  the  plaintiff 
^must  make  out  his  case,  he  ought  to  have  given  [130 
some  evidence  to  negative  the  existence  of  any  such  extra- 
ordiDary  circumstances  as  might  have  excused  the  company. 
I  do  not  agree  with  that  proposition.  The  real  state  of  things 
on  the  platform  could  only  be  proved  by  calling  some  of  the 
officers  of  the  company,  which  it  would  be  unreasonable  to 
expect  the  plaintiff  to  do. 

Upon  the  whole,  I  am  of  opinion  that  the  case  was  prop- 
erly left  to  the  jury,  and  as  the  presiding  judge  is  not  dis- 
satisfied with  the  verdict,  I  agree  with  the  decision  x)f  the 
court  below  that  it  ought  not  to  be  disturbed. 

Brahwell,  J. a.:  I  am  of  opinion  that  this  judgment 
should  be  reversed ;  that  there  is  no  evidence  of  anv  negli- 
gence in  the  defendants  or  their  servants,  and  that  the  sup- 
Sosed  or  surmised  or  inferred  neglig^ice  did  not  cause  the 
amage  of  which  the  plaintiff  complains. 
It  is  contended  that  Bridges  v.  iTorth  London  Ry.  Co.  (') 
shows  that  such  cases  as  the  present  ought  to  be  left  to  the 
jury.  This  would  be  so,  if  that  case  established  that  all 
complaints  arising  out  of  accidents  in  or  on  a  railway  ought 
to  be  so  left.  It  has  established  nothing  so  absurd.  It 
does  not  show  that  if  a  man  dies  in  a  fit  in  a  railway  car- 
riage there  is  a  prima  facie  case  for  his  widow  and  children, 
nor  that  if  he  has  a  ^lass  in  his  pocket  and  sits  on  it  and 
hurts  himself,  there  is  something  which  calls  for  an  answer 
or  explanation  from  the  company.  But  as  it  does  not 
establish  this,  it  furnishes  no  guide  in  these  cases.  For  I 
agree  with  the  Chief'  Baron  (who  has  favored  me  with  his 
judgment)  that  it  lays  down  no  principle.  Lord  Cairns 
says:  '^I  trust  the  case  may  be  found  useful  in  future  as 
negativing  the  idea  that  under  circumstances  such  as  I  have 
described  a  case  is  to  be  withdrawn  from  the  jury."  (")  Lord 
Hatherley  says:  '^In  this  state  of  circumstances  I  think  it 
"would  be  very  strong  to  say  there  was  not  evidence  to  go  to 
the  jury  in  this  case."  (M  I  sincerely  wish  this  case  was 
governed  by  that,  so  that  I  might  be  spared  the  irksome  and 
profitless  task  I  have  now  before  me.  No  doubt  it  is  a  guide 
m  some,  but  cannot  help  us  in  all  cases.  I  mav  observe, 
moreover,  *that  the  arguments  in  favor  of  the  defen-    [131 

<i)  Law  Rep.,  7  H.  L.,  218.  (>)  Law  Rep,  1  H.  L.,  at  p.  240. 
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dants  are  not  noticed  in  the  judgments,  possibly  because 
though  they  satisfied  seven  judges,  they  are  not  worthy  of 
notice ;  also,  that  it  is  somewhat  remarkable  by  what  differ- 
ent roads  the  same  conclusion  in  favor  of  the  plaintiff  was 
arrived  at. 

Deriving,  then,  no  assistance  from  that  case,  I  must  pro- 
ceed humbly  by  my  own  unaided  faculties  to  examine  the 
present  case.  It  is  impossible,  as  I  have  said,  that  wherever 
a  passenger  meets  with  an  accident  in  a  railway  carriage  the 
case  must  be  left  to  the  jury  to  find  negligence  or  not. 
Sometimes  it  must  be  the  duty  of  the  judge  to  tell  the  jury 
they  cannot  find  for  the  plaintiff,  and  sometimes  to  tell  them 
that  they  must  do  so  if  they  believed  the  witnesses.  Suppose 
an  expert  is  called,  who  proves  that  the  accident  arose  from 
an  a^e  breaking,  and  that  it  broke  from  a  defect  in  the 
casting  against  which  no  skill  in  the  manufacturer  could 
cuard,  and  which  no  care  in  the  railway  people  could  detect. 
Surely  the  judge  must  say  there  is  no  evidence  of  negligence 
or  wrongful  conduct  in  the  railway  company.  On  the  other 
hand,  if  the  expert  proves  that  the  defect  was  from  careless 
casting,  and  that  ordinary  care  in  the  railway  people  would 
have  detected  it,  the  judge  must  not  leave  that  to  the  jury 
as  a  question  for  them,  but  tell  them  they  are  bound  to  find 
for  the  y)laintiff,  if  they  believe  the  witnesses.  So  in  cases 
not  requiring  scientific  knowledge,  but  depending  on  com- 
mon knowledge  and  common  sense,  the  principle  is  the 
same.  Suppose  it  is  proved  that,  ar\  express  train  being  due, 
the  station  master  had  a  carriage  shunted,  trusting  that  the 
train  might  be  a  minute  late.  In  such  a  case  the  jury  ought 
to  be  told  that  negligence  or  misconduct  is  proved,  and  they 
must  find  for  the  plaintiff.  On  the  other  hand,  suppose  the 
accident  was  caused  by  a  person  maliciously  dropping  from 
a  bridge  over  which  there  was  a  public  footway,  a  piece  of 
iron  on  the  rails ;  equally  in  tnat  case  the  jury  ought  to 
be  directed  to  find  for  the  defendants.  I  nave  hitherto 
supposed  cases  where  the  thing  itself  is  proved  which  causes 
the  damage,  and  which  is  or  is  not  negligence  or  a  wrong- 
ful act  in  the  company.  •  But  there  are  other  cases  where 
the  negligence  is  not  proved  or  attempted  to  be  proved 
directly,  but  where  evidence  is  given  from  which  it  may  be 
inferred.  That  was  the  case  in  Bi'idges  v.  North  London 
132]  *^2/-  Go.  (*).  There  the  negligence  of  the  driver,  as 
some  thought,  was  inferred  from  his  not  drawing  up  at  the 
proper  place.  There  was  no  evidence  that  he  was  not  attend- 
ing to  his  engine,  that  he  was  drunk,  or  was  reading  or 
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looking  at  Bomething  as  he  passed,  or  was  inattentive  from 
some  other  cause  or  indifference ;  the  evidence  was  of  that 
nature  from  which  such  a  cause  might  be  inferred.  In  like 
manner  it  was  inferred  that  it  was  n-om  negligence  that  the 
porters  called  out  the  name  of  the  station,  and  then  allowed 
some  time  to  elapse  before  they  called  out  "Keep  your  seats." 
It  was  not  shown  or  proved  that  they  were  inattentive. 
But  the  principle  is  the  same.  If  what  is  to  be  inferred  is 
what  is  proved  from  the  facte  proved,  the  judge  may  say  so. 
This  is  a  case  of  that  description.  It  was  not  proved  that 
the  train  was  too  short  or  too  long,  the  passengers  too  few 
or  too  many,  the  porters  too  few  or  too  numerous,  too  inat- 
tentive or  too  attentive  and  eager  in  slamming  the  doors. 
All  that  is  said  is  that  there  must  have  been  or  perhaps  was 
some  thing  or  things  wrong.  Now  let  us  see  what.  The 
train  may  have  been  too  small  so  that  there  was  no  room 
for  the  three  intruders ;  or  too  large,  so  that  the  three  had 
not  time  to  get  beyond  the  ^rst  third  class  carriage.  Or  it 
may  have  started  too  soon,  giving  not  time  enough  to  get 
in ;  or  too  late,  and  so  people  got  out  of  the  carriages,  and 
had  not  time  to  get  in  again.  Or  there  may  have  been  too 
few  porters  to  prevent  wnat  happened,  or  too  many,  and  so 
they  got  in  each  other's  way.  In  short,  as  the  thing  did 
not  necessarily  happen,  it  was  preventible,  and  as  the  de- 
fendants did  not  prevent  it  they  caused  and  permitted  it. 
But  it  does  not  follow  that  they  are  guilty  of  negligence. 
No  doubt  by  doubling  the  number  of  carriages,  by  letting 
passengers  go  on  to  tne  platform  one  by  one,  by  stopping 
at  each  station  five  minutes,  by  having  a  porter  for  every 
carriage  or  two  or  ten  porters  for  every  carriage,  it  would 
be  possible  to  prevent  persons  getting  into  the  carriages 
where  there  were  no  seats  for  them.  But  with  precautions  to 
insure  this,  and  to  make  it  absolutely  certain,  the  traffic 
must  stop.  It  would  not  pay  the  defendants  to  carry  it  on, 
nor  be  worth  while  for  the  public  to  make  use  of  it.  All 
that  the  public  has  a  right  to  expect,  all  that  the  defendants 
undertake  for,  is  that  which  is  consistent  *with  prac-  [133 
ticall^  working  the  railway.  Does  the  intrusion  of  three 
men  in  a  carriage  already  full  afford  any  evidence  that  there 
is  any  failure  of  what  is  practically  possible  in  the  manage- 
ment of  the  railway?  I  say,  no — 1  do  not  believe  that  any 
one  in  his  conscience  would  say  that  he  would  censure  or 
reprimand  either  the  directora  or  manager  of  the  company, 
or  the  porters  at  a  particular  station,  on  its  being  proved 
that  three  persons  at  that  station  had  got  into  a  carriage 
already  full.  How  is  it  to  be  avoided  ?  How  can  the  porters 
20  Eng.  Rep.  62 
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see  that  a  carriage  into  which  people  are  getting  is  full )  It 
would  be  very  desirable  that  the  jury  at  least  should  be  put 
to  do  the  porters'  work  for  a  week.  But  further,  assume 
there  was  negligence,  or  something  wrong  shown  by  the  fact 
that  these  men  got  in.  I  say  the  plaintiff  has  no  right  to 
complain  of  it.  Because,  had  they  got  out  again,  it  could 
not  nave  been  suggested,  at  least  I  suppose  not,  but  per- 
haps it  might,  that  their  getting  in  had  anything  to  do  with 
the  accident.  But  the  plaintiff  suffei-ed  them  to  be  there 
without  complaint.  He  probably  found,  as  is  often  the 
case,  that  their  presence  was  not  inconvenient,  and  was  not 
churlish  enough  to  try  and  get  them  turned  out.  Now,  as 
to  the  other  negligence.  Somebody  opened  the  door  and 
shut  it,  and  some  others  made  a  rush  at  the  door  and 
opened  it,  but  were  pushed  away  by  the  porter.  These 
things  are  not  negligence  in  the  defendants'  servants,  but 
are,  it  is  said,  evidence  of  it.  That  is  to  say,  they  show 
that  the  train  was  not  large  enough,  and  did  not  stop  long 
enough,  and  that  there  were  not  porters  enough  to  prevent 
what  happened.  I  shall  not  repeat  what  I  have  said  on  this 
point.  Then  the  porter  *' slammed"  the  door.  That  is  to 
say,  he  shut  it  very  quickly.  What  was  the  man  to  do  t 
It  had  been  improperly  opened.  Was  he  to  leave  it  open, 
or  hang  on  and  be  taken  through  the  tunnel  outside,  leav- 
ing his  post  ?  I  am  of  opinion  that  there  is  no  evidence  of. 
any  negligence  or  improper  conduct — no  evidence  of  any- 
thing censurable  or  blamable — no  evidence  of  anything  that 
care  and  diligence  could  practically  prevent — no  evidence 
of  any  want  of  what  the  defendants  undertake  for  and  hold 
out  to  their  customers — no  evidence  which  would  be  allowed 
to  make  anybody  or  person  liable,  but  a  railway,  or  per- 
haps a  tramway,  or  may  be  a  steamboat  company.  And  I 
134]  ^suppose  it  will  hardly  be  said  to  be  law  that  there 
is  a  special  railway  negligence.  Supposing  the  evidence  to 
be  consistent  with  negligence,  i.e.,  that  negligence  may  have 
caused  the  matters,  it  is  equally  consistent  with  no  negli- 
gence, i.e.,  that  the  matters  proved  may  have  been  caused 
otherwise  than  by  negligence,  and  it  is  an  elementary  rule 
that  where  the  evidence  is  consistent  as  much  with  one  state 
of  facts  as  with  another  it  proves  neither. 

As  to  the  other  question.  Did  these  matters,  or  any  of 
them,  cause  the  accident }  Let  us  examine  the  train  of 
causation :  1.  Negligence  caused  or  allowed  the  intrusion 
of  the  three  and  their  continuance  in  the  carriage.  2.  That 
caused  an  uneasy  feeling  in  the  plaintiff,  making  him  more 
disposed  to  resist  a  further  intrusion  than  he  otherwise  would 
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have  been.  Now  we  begin  a  fresh  train  of  causation — call 
it  la.  Nef^ligence  caused  or  allowed  the  people  at  Portland 
Road  Station  to  open  the  door  and  to  rush.  Now  the  two 
causes  combine.  3.  This  rushing,  aud  the  uneasy*  feeling  so 
created,  caused  the  plaintiff  to  rise  to  resist  the  coming  in 
of  the  rushers.  4.  His  rising,  coupled  with  the  motion  of 
the  carriage,  caused  him  to  lose  his  oalance.  6.  That  caused 
him  to  put  his  hand  out  to  save  himself.  6.  That,  and  the 
slamming  of  the  door,  caused  his  thumb  to  be  hurt.  Mr. 
Justice  Grove  says  it  is  not  easy  to  lay  down  a  rule  in  such 
a  matter ;  but  does  any  rule,  any  definition  ever  yet  at- 
tempted, include  such  a  case?  Is  what  happened  in  any 
sense  the  natural  consequence  of  its  alleged  cause?  Was  it 
causa  proxiTna  or  remotissiTna  f  Suppose  the  plaintiff  had 
fallen  on  an  open  knife  held  by  a  passenger  opposite,  and 
been  killed,  would  that  have  been  caused  by  the  defendants, 
and  so  a  priina  facie  case  of  manslaughter?  Suppose  the 
plaintiff  sued  the  rushers,  and  said,  ^^  You  caused  my  thumb 
to  be  pinched."  I  do  not  say  such  an  action  would  not  be 
maintainable,*  but  could  he  prove  such  causing? 

I  am  of  opinion  that  this  appeal  should  be  allowed.  The 
plaintiff  might  as  well  rely  on  a  crowding  when  he  was  a 
passenger  a  month  before,  and  say  that  a  then  crowding 
caused  an  uneasy  feeling  which  made  him  get  up  to  resist 
the  rushers.  Or  if  crowded  in  railway  A,  and  hurt  by 
rushers  in  railway  B,  he  might  say  that  A  caused  it.  As  to 
the  judgments  of  the  court  below,  I  say  it  with  all  respect, 
I  rely  on  them.  It  is  impossible  that  *tho8e  who  [135 
delivered  them  could  have  delivered  such  judgments  had 
the  case  been  well-founded.  It  is  manifest  to  me  that  they 
considered  that  Bridges^  Case  (')  set  them  the  task  of  find- 
ing an  excuse  for  a  foolish  and  unjust  verdict.  That  task, 
of  course,  they  performed  with  the  greatest  ability,  but  very 
differentlv  to  what,  it  would  have  been  done  had  they 
thought  their  duty  was  to  find  reasons  the  other  way. 

Kelly,  G.B.:  I  confine  myself,  as  I  conceive  I  am  bound 
to  do,  to  the  printed  case  before  us,  upon  which  the  ques- 
tion arises,  whether  there  was  any  evidence  of  negligence 
by  the  company  to  go  to  the  jury,  arid  if  so,  whether  the 
injury  sustained  by  the  plaintiff  was  caused  by  such  negli- 
gence. It  is  necessary  to  consider  the  facts  of  the  case  in 
the  order  of  time  in  which  they  occurred.  And,  first,  the 
plaintiff  being  a  third  class  passenger  from  Moorgate  Street 
to  Westbourne  Park;  and  having  arrived  at  the  Gower 
Street  Station,  and  all  the  seats  in  his  compartment  being 

0)  Law  Rep.,  7  H.  L.,  218. 


412  COMMON  PLEAS  DIVISION.  [Vol  IL 

1877  Jackson  v.  Metropolitaa  Railway  Go. 

filled,  "three  more  persons  got  in,  and  they  were  obliged  to 
stand  Ttp."  "There  was  no  evidence  to  show  that  the 
attention  of  the  company's  servants  was  drawn  to  the  fact 
of  the  extra  number  being  in  the  compartment."  This  fact 
appears  to  me  to  be  of  itself  no  evidence  of  negligence.  If 
the  intruders  entered  the  carriage  unseen  and  unknown  to 
the  company's  servants,  their  act  can  be  no  evidence  of 
negligence  on  the  part  of  the  company,  unless  it  were  also 
proved  that  the  number  of  company's  servants  upon  the 
platform  was  insufficient,  or  that  something  else  occurred 
which  made  it  negligence  in  the  company's  servants  that 
these  three  persons  entered  the  carriage.  And  if  any  such 
fact  existed  it  was  incumbent  upon  the  plaintiff  to  prove  it, 
as  the  plaintiff  is  bound  to  make  out  his  case,  and  to  adduce 
evidence  of  any  fact  which  would  render  another  fact,  not 
evidence  in  itself,  when  the  two  facts  are  taken  together, 
some  evidence  of  negligence  for  a  jury. 

It  was  well  observed  by  the  Lord  Chief  Justice  during  the 
argument,  that  although  it  would  be  difficult  for  any  of  the 
company's  servants  to  prevent  by  force  three  men  from  en- 
tering a  compartment,  yet  if  a  policeman  or  one  in  authority 
136]  had  requested  them  *to  desist,  he  would  probably 
have  been  obeyed.  But  there  was  no  evidence,  and,  indeed, 
the  contrary  is  found  upon  the  case,  that  either  the  com- 
pany's servants  or  any  one  else  noticed  the  entry  of  the 
three  men  into  the  carriage ;  and,  as  before  observed,  there 
was  no  evidence  of  insufficiency  in  the  number  of  servants 
in  attendance. 

The  next  fact  is,  that  upon  the  arrival  of  the  train  at 
Portland  Koad,  the  next  station,  the  door  of  the  compart- 
ment was  opened  and  then  shut,  but  with  no  evidence  to 
show  by  whom  either  act  was  done.  This  is  clearly  no  evi- 
dence of  anything  done  or  omitted  to  be  done  by  the  com- 
pany, and  was  probably  the  act  of  some  one  who  wished  to 
enter  the  compartment,  but  finding  it  full  shut  the  door  and 
went  elsewhere.  But  "just  after  the  train  had  started 
there  was  a  rush,  and  the  door  of  the  compartment  in  which 
the  plaintiff  was  seated  was  opened  a  second  time  by  persons 
trying  to  get  in."  This  fact  is  contended  to  be  evidence  of 
negligence  on  the  part  of  the  company,  but  upon  the  as- 
sumption, which  is  entirely  unsupported  by  the  printed 
case,  that  the  "rush"  was  made  by  a  multitude  of  persons, 
who  had  come  upon  the  platform,  and  whom  the  company 
ought  not  to  have  permitted  to  assemble  there  in  such  num- 
bers: and  so  that  they  were  guilty  of  negligence.  But 
there  is  no  evidence  at  all  that  there  were  any  greater  num- 
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ber  of  persons  upon  the  platform  than  those  who  attempted 
to  enter  the  compartment,  and  this  cannot  have  exceeded 
two  or  three  in  number,  because  they  were  effectually  pre- 
vented from  entering  the  compartment  by  a  single  porter, 
who  pushed  them  away  and  then  closed  the  door.  Thus 
far,  then,  I  see  no  evidence  at  all  of  any  negligence  either 
by  act  or  omission  on  the  part  of  the  company  or  their  ser- 
vants. But  we  now  come  to  the  act  of  the  plaintiff  himself, 
and  to  the  evidence  touching  the  inflicting  of  the  injury  of 
which  he  complains.  And  tne  evidence  stands  thus :  Just 
after  the  train  had  started,  and  when  the  '^rush"  was  made, 
the  door  was  opened  by  the  persons  who  tried  to  get  in. 
Then  the  plaintiff,  who  had  up  to  this  time  kept  his  seat, 
partly  rose  and  held  up  his  hand  to  prevent  any  more  pas- 
sengers coming  in.  At  the  same  moment  the  plaintiff,  bv 
the  motion  of  the  train,  fell  forward,  and  to  save  himself 
placed  his  hand  upon  one  of  the  hinges,  and  his  thumb  was 
caught  and  injured  upon  the  slamming  of  the  door  by  the 
porter.  Now,  here  the  rising  from  his  seat  *when  the  [1 37 
train  was  in  motion,  and  the  putting  of  his  hand  upon  one 
of  the  hinges,  were  the  acts  of  the  plaintiff,  and  of  the  plain- 
tiff alone ;  and  not  only  were  these  acts  of  the  plaintiff  him- 
self no  evidence  against  the  company,  but  they  might,  if  it 
were  necessary  to  raise  such  a  question,  be  evidence  of  con- 
tributory negligence  by  the  plaintiff  himself.  And  the  only 
act  done  by  the  company  or  their  servants,  which  in  any 
way  conduced  to  the  inflicting  of  the  injury,  was  the  slam- 
ming of  the  door  by  the  porter.  Now,  is  tne  slamming  by 
the  porter  of  the  door  which  had  been  opened  by  some 
wrongdoer  while  the  train  was  in  motion,  and  when  it  was 
about  to  enter  a  tunnel,  any  evidence  bt  negligence  against 
him  or  the  company  ?  It  is  not  pretended  that  he  knew,  or 
had  any  reason  to  suspect,  that  plaintiff's  thumb  was  be- 
tween the  door  and  the  body  of  the  carriage ;  and  I  am, 
therefore,  clearly  of  opinion  that  not  only  is  it  no  evidence 
of  negligence,  but  that  he  would  have  been  guilty  of  negli- 
gence if  he  had  acted  otherwise,  an^  omitted  or  failed  to 
have  shut  a  door  which  had  been  improperly  opened  while 
the  train  was  in  motion :  especially  when  the  train  was  about 
to  enter  a  tunnel,  where,  if  any  one  had  fallen  out  in  conse- 
quence of  the  door  being  left  open,  the  company  would  have 
been  justly  charged  with  negligence  by  reason  of  the  porter, 
their  servant,  having  failed  to  shut  the  door.  When,  there- 
fore, we  consider  attentively  the  several  facts  stated  in  the 
printed  case  as  they  occurred  in  succession  down  to  the  in- 
fliction of  the  injury,  no  one  of  them  appears,  nor  do  the 
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whole  of  them  taken  together  appear,  to  affect  the  company 
with  negligence ;  but,  on  the  contrary,  the  only  act  done 
throughout  by  any  servant  of  the  company  was  the  shutting 
of  the  door  when  the  train  was  about  to  enter  the  tunnel — 
an  act  which  it  was  clearly  the  duty  of  the  porter  to  do. 

It  may  be  added  that,  even  if  it  be  possible  to  impute 
negligence  to  the  company  in  all  or  any  of  the  acts  enumer- 
ate, it  seems  to  me  impossible  to  contend  with  effect  that 
any  one  or  all  of  those  acts  taken  together  was  or  were  the 
cause  of  the  injuiy  sustained  by  the  plaintiff.  The  injury 
was  clearly  caused  solely  by  the  act  of  the  plaintiff  himself, 
in  imprudently  rising  while  the  train  was  in  motion  and 
attempting  to  prevent  the  entry  of  the  intruders ;  and  all 
that  conduced  to  it  on  the  part  of  the  company  was  the  act 
138]  *of  the  porter  in  closing  the  door — ^an  act  which,  as 
I  have  observed,  appears  to  me  to  have  been  incontestably 
his  duty  to  do. 

The  case  of  Bridges  v.  North  London  Ry.  Co.  (')  in  which 
no  principle  whatever  affecting  cases  of  negligence  in  gene- 
ral was  laid  down  either  in  the  Exchequer  Chamber  or  in 
the  House  of  Lords,  and  which  turned  altogether  upon  a 
number  of  totally  different  facts,  seems  to  me  to  have  no 
application  to  the  present  case.  There  the  company  had 
left  a  large  and  hara  heap  of  rubbish  in  a  dark  tunnel,  upon 
a  spot'  at  which  the  person  who  was  mortally  injured  had 
alignted,  and  inasmuch  as  it  was  known  to  the  company 
that  (the  train  in  question  being  much  longer  than  the  plat- 
form) some  of  the  carriages  must  be  left  behind  within  the 
tunnel,  I  cannot  conceive  how  the  company  could  escape 
the  charge  of  negligence,  unless  they  had  provided  some 
means  by  which  the  passengers  in  the  two  carriages  left  in 
the  tunnel  might  have  alighted  in  safety,  or  unless  they  had 
given  some  warning  to  them  not  to  alight  at  all,  but  to  keep 
their  seats.  On  the  contrary,  however,  the  evidence  was 
clear  and  positive  that  when  the  train  stopped  the  cry  was 
heard  upon  the  platform  *' Highbury  I"  by  which  a  passen- 
ger in  another  compartment  within  the  tunnel  was  induced 
to  alight,  and  by  which  it  can  scarcely  be  doubted  tHat  the 
sufferer  in  the  other  carriage  was  also  induced  to  alight ; 
and  it  was  not  until  after  both  must  have  alighted,  and  the 
person  injured  had  alighted  against  or  upon  the  heap  of 
rubbish  by  which  his  death  was  occasioned,  that  the  second 
cry  was  heard,  *'Keep  your  seats  I*'  Neither  this  case  nor 
any  other  case  that  I  am  aware  of  at  all  resembles  that 
which  is  now  before  the  court;  and,  upon  these  grounds,  I 

(»)  Law  Rep.,  7  H.  L.,  218. 
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am  of  opinion  that  the  judgment  of  the  Gonrt  of  Common 
Pleas  should  be  reversed,  and  that  a  nonsuit  should  be 
entered. 

CooKBUEN,  C.J.:  lam  of  opinion  that  the  judgment  of 
the  Court  of  Common  Pleas  in  this  case  should  be  upheld, 
and  this  appeal  dismissed. 

The  only  question  for  our  decision  is  that  on  which  leave 
to  move  was  reserved  at  the  trial,  namelv,  whether  there 
was  any  evidence  of  negligence  to  go  to  the  jury.  In  the 
court  below  there  *was  the  further  question  on  the  [139 
rule  nisi^  whether  the  verdict  was  or  was  not  against  the 
weight  of  evidence ;  and  the  decision  was  in  favor  of  the 
plaintiff.  But  with  this  part  of  the  case  we  have  no  concern 
beyond  this,  that  if  the  evidence  is  sufficient  to  support  the 
verdict,  d  fortiori  it  must  have  been  such  as  should  be  sub- 
mitted to  the  jury.  The  two  questions  however  must  not  be 
confounded.  Even  if  we  should  be  led  to  think  that  the 
yerdict  should  have  been  for  the  defendants,  we  must  not 
allow  that  opinion  to  sway  our  judgment  on  the  only  ques- 
tion submitted  to  us,  namely,  whether  there  was  any  evi- 
dence to  be  left  to  the  jury.  And  there  is  the  greater  rea- 
son for  saying  so  since  the  law  on  this  subject  was  finally 
settled  by  the  judgment  of  the  House  of  Lords  in  the  case 
of  Bridges  v.  North  London  Ry,  Co.  (*).  Prior  to  this  de- 
cision, judges  were  sometimes  in  the  habit  of  dealing  with 
the  question  of  negligence  as  one  in  which  it  was  competent 
to  the  judge  at  the  trial,  and  therefore  to  the  court  in  banc, 
to  determine  whether  the  facts  proved  constituted  negli- 
gence or  not.  The  decision  of  the  House  of  Lords  has 
placed  the  matter  on  what  I  cannot  but  think  is  the  right 
footing.  The  question  of  negligence  is  one,  not  of  law  but 
of  fact,  and,  like  every  other  question  of  fact,  is  for  the 
jury  and  not  for  the  iudge.  Not  that  the  proper  functions 
of  the  judge  are  at  all  infringed  on  by  the  decision  just  re- 
ferred to.  It  still  remains  with  the  judge  on  this,  as  on 
any  other  issue  of  fact,  to  determine  whether  there  is  evi- 
dence to  go  to  the  jury.  It  is  still  the  province  of  the  court  in 
banc  fo  determine,  on  motion  for  a  new  trial,  whether  the 
verdict  is  according  to  the  weight  of  the  evidence,  and  if  it  be 
not,  to  order  a  new  trial  and  submit  the  question  to  another 
jury.  But  this  is  the  only  course  open.  The  question  of 
negligence,  if  there  be  any  evidence  to  be  submitted  to  the 
jury,  is  for  the  jury  alone,  and  must  be  decided  by  the  jury 
as  a  question  of  fact.  Judges  must  therefore  now  be  care- 
ful both  in  deciding  whether  there  is  evidence  to  be  left  to 

(»)  Law  Rep.,  7  H.  L.,  218. 
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the  jury,  and  whether  the  verdict  is  in  accordance  with  the 
evidence ;  as  also  that  in  so  deciding  they  do  not  permit 
their  individual  views  on  the  subject  of  negligence  to  control 
or  supersede  the  decision  of  the  jury,  on  a  matter  which  it 
is  exclusively  the  province  of  the  jury  to  determine  as  a 
question  of  fact. 

As  set  forth  in  the  statement  of  the  case  before  us,  the  . 
140]  facts  are  *these :  The  plaintiff  was  a  passenger  by  a 
train  of  the  defendants,  which  was  proceeding  to  the  west- 
ward. On  the  arrival  of  the  train  at  the  Gower  Street  Sta- 
tion three  persons  forced  their  way  into  the  compartment  in 
which  the  plaintiff  was  riding,  and  which  was  already  full. 
The  intruders  had  therefore  to  stand  upright  in  the  carriage 
as  the  train  went  on,  which  of  course  they  could  not  do 
without  occasioning  discomfort  and  annoyance  to  the  other 
passengers.  On  the  train  arriving  at  the  Portland  Road  Sta- 
tion (the  next  in  order),  not  only  were  these  supernumerary 
passengers  not  removed,  but  just  as  the  train  was  starting 
several  othel*  persons  made  a  rush  towards  the  carriage, 
opened  the  door,  and  tried  to  get  in.  The  plaintiff  then 
partly  rose  from  his  seat,  and  holding  up  his  hand  endeav- 
ored to  prevent  them.  In  this  state  of  things  a  porter  came 
up,  pushed  away  the  people  who  were  trying  to  get  into  the 
carriage,  and  slammed  to  the  door.  At  this  moment  the 
onward  movement  of  the  train  caused  the  plaintiff,  who  was 
partly  standing,  to  fall  forward,  when,  to  save  himself  from 
railing,  he  put  his  hand  upon  one  of  the  hinges  of  the  door. 
This  happening  at  the  moment  when  the  porter  slammed  the 
door,  the  plaintiff's  thumb  was  caught  m  the  door  and  se- 
verely injured.  ^ 

In  dealing  with  the  facts,  on  reviewing  the  judgments 
delivered  in  the  Court  of  Common  Pleas,  I  nnd  myself  some- 
what hampered  by  the  circumstance  that  that  court,  in  form- 
ing its  judgment,  appears  to  have  had  facts  before  it  which 
are  not  before  us.  In  that  court  the  knowledge  of  the  facts 
was  derived  from  the  judge's  notes  of  the  evidence,  whereas, 
in  conformity  with  the  procedure  which  existed  at  the  time 
when  this  appeal  was  entered,  we  are  confined  to  the  case 
stated  by  the  learned  judge  who  tried  the  cause.  On  reading 
the  judgments  delivered  in  the  court  below,  I  find  the  judges, 
and  among  them  Mr.  Justice  Brett  himself,  by  whom  tne  case 
before  us  has  been  stated,  adverting  to  facts  which  appear 
to  me  very  material,  but  which  are  not  mentioned  in  the 
case  as  stated.  There  the  presence  of  a  crowd  on  the  plat- 
form at  the  Portland  Road  Station,  and  the  inadequacy  of 
the  staff  to  maintain  order,  are  dwelt  upon  by  the  judges, 
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but  are  omitted  in  the  case  as  stated.  Nevertheless  it  seems 
to  me  that  enough  is  stated  to  warrant  the  conclusion  that 
a  case  was  made  out  by  the  plaintiff,  which  he  was  entitled 
to  have  submitted  to  the  jury.  Moreover,  I  am  led  to  think 
that  the  facts,  the  omission  of  which  *I  regret,  may  [141 
be  gathered  inferentially  from  those  expressly  stated  in  the 
.  case  itself. 

In  dealing  with  the  facts,  I  must  begin  by  saying  that,  in 
my  opinion,  the  intrusion  of  the  three  unauthorized  persons 
into  the  compartment  at  the  Gower  Street  Station  affords^i- 
ma  facie  evidence  of  negligence  on  the  part  of  the  company's 
seivants.  I  take  it  to  be  part  of  the  duty  of  a  railway  com- 
pany which  invites  persons  to  resort  to  its  stations  and  to 
travel  by  its  trains  {inter  alia)  to  provide  two  things :  j&rst, 
sufficient  accommodation  to  meet  the  ordinary  requirements 
of  the  traffic ;  secondly,  a  sufficient  staff  to  maintain  order 
and  prevent  irregularity  and  confusion,  and  to  protect  pas- 
sengers from  annoyance,  inconvenience,  or  injury  from  trav- 
ellers who  set  not  only  the  regulations  of  the  company  but 
also  decency  and  order  at  defiance.  But  the  intrusion  of 
persons  into  a  carriage  already  full  implies  the  absence  both 
of  carriage  accommodation  and  of  a  sufficient  number  of 
officers  to  maintain  order,  or,  what  comes  to  the  same  thing, 
a  neglect  of  their  duty  in  this  respect.  Such  an  occurrence 
as  that  of  persons  forcing  their  way  into  a  compartment  al- 
ready full,  and  travelling  standing,  to  the  unavoidable  dis- 
comfort and  inconvenience  of  the  rest  of  the  passengers, 
does  not,  so  far  as  my  experience  goes,  occur  on  well  con- 
ducted lines  of  railway.  It  cannot  be  doubted  that  if  such 
a  thing  were  of  frequent  occurrence  it  would  give  rise  to 
loud  expostulation  and  complaint ;  and  if  an  injury  were  to 
arise  from  an  instance  of  it  on  a  line  on  which  it  was  of  fre- 
quent occurrence,  a  company  would  be  deemed  guilty  of 
neglect  <rf  duty  for  leaving  such  a  state  of  things  to  exist. 
But  that  which  would  undoubtedly  be  reprehensible  as  a 
general  practice  should  be  prevented  in  the  particular  in- 
stance, if  this  can  be  done  by  reasonable  care.  It  appears 
to  me,  subject  to  an  observation  I  shall  have  to  make  pres- 
ently, that  the  suffering  three  persons  to  make  their  way 
into  a  carriage  in  which  there  was  no  room,  and  allowing 
the  train  to  proceed  while  such  was  the  case,  affords,  to  say 
the  least  of  it^ prima/a^e  evidence  of  negligence  which  calls 
for  an  answer.  Nor,  as  I  shall  explain  presently,  does  their 
negligence,  inasmuch  as  it  has,  I  think,  contributed  to  the 
accident,  appear  to  me  to  be  too  remote  to  make  the  com- 
pany liable. 

20  Eng.  Rep.  53 


418  COMMON  PLEAS  DIVISION.  [VoL  IL 

1877  Jackson  v.  Metropolitan  Railway  Co. 

But  the  negligence  becomes  more  aggravated,  as  also  more 
142]  *immediately  proximate,  as  we  advance.  The  train 
arrives  at  the  Portland  Road  Station,  the  three  supernu- 
merary i)assengers  still  remaining  standing  upright  in  the 
compartment,  and  with  things  in  this  condition  it  is  again 
allowed  to  proceed  on  its  way,  leaving  the  plaintiff  and  his 
fellow  travelers  subject  to  a  continuance  of  the  discomfort . 
and  annoyance  whicn  the  presence  of  persons  standing  up- 
right in  the  carriage  would  necessarily  occasion.  This  fact 
seems  to  me  to  imply  the  absence  of  such  a  superintendence 
and  supervision  of  the  carriages  composing  the  train  as 
a  railway  company  is,  in  my  opinion,  bound  to  exercise. 
Moreover,  the  discomfort  and  inconvenience  to  which  the 
plaintiff  and  his  fellow  travellers  were  exposed  was  such  as 
no  one  would  submit  to  longer  than  he  could  help ;  and  the 
fact  that  the  train  was  dispatched  before  any  complaint  was 
made  leads  to  the  inference  either  that  the  train  was  sent  on 
with  undue  haste,  as  well  as  without  attention  being  directed 
to  see  that  all  was  in  order,  or  that  there  was  no  official  on 
the  platforni  to  whom  complaint  might  be  addressed.  We 
now  arrive  at  the  climax.  As  the  train  is  just  getting  into 
motion  several  persons  run  after  it,  and  having  opened  the 
door  of  the  compartment  in  which  the  plaintiff  was,  endeav- 
ored to  scramble  in.  The  plaintiff  thinking,  as  well  he 
might,  that  the  presence  of  any  more  supernumeraries  would 
be  an  intolerable  nuisance,  rises  to  prevent  their  entrance. 
He  falls  forward,  just  as  the  porter,  having  pushed  aside  the 
intruders,  closed  the  door  in  naste,  and  so  the  accident  hap- 

{)ens.  From  these  facts,  as  it  seems  to  me,  two  or  three  in- 
erences  may  be  drawn.  In  the  first  place,  I  infer  from  the 
rash  effort  of  the  people  to  get  into  the  train  when  in  motion 
that  there  was  here  again  an  absence  of  suflicient  carriage 
accommodation,  or  that  more  tickets  had  been  issued  than 
an  ordinary  train  could  accommodate,  in  which  case  there 
would  most  likely  be  an  accumulation  of  persons  on  the 
platform,  and  some  confusion  and  disorder  among  them. 
The  rush  of  the  persons  after  the  train,  and  the  pursuit  of 
them  by  the  porter,  seem  to  point  to  riotous  and  disorderly 
conduct,  and  to  the  absence  of  a  suficient  force  to  maintain 
order  and  to  protect  persons  on  the  platform  or  in  the  train 
from  annoyance  or  injury.  A  jury  might,  I  think,  fairly 
infer  that  the  arrangements  of  the  company  were  defective: 
143]  that  either  they  had  failed  to  provide  *accommoda- 
tion  to  the  extent  which  the  traffic  might  reasonably  be 
expected  to  require,  or  had  inconsiderately  issued  a  larger 
number  of  tickets  than  was  consistent  with  the  accommoda- 
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tion  provided,  and  hence  had  led  to  an  accumulation  of  per- 
sons on  the  platform  larger  than  their  staff  was  competent 
to  keep  in  order ;  or,  as  only  a  single  porter  appears  to  have 
been  seen,  the  jury  might  have  considered  the  staff  insuffi- 
cient even  for  ordinary  purposes,  and,  ascribing  the  accident 
to  the  insufficiency  of  force  to  prevent  those  persons  from 
their  attempt  to  get  into  the  train,  might  have  considered 
this  insufficiency  as  the  proximate  cause  of  the  accident 
which  ensued. 

I  am  far  from  saying  that  the  inferences  to  be  drawn  from 
these  facts  might  not  have  been  rebutted.  It  may  have  been 
that  the  accommodation  afforded  may  not  have  been  inade- 

?uate  to  the  ordinary  and  average  requirements  of  the  traffic, 
t  may  have  been  that  the  number  oi  persons  to  be  conveyed 
and  the  crowd  accumulated  on  the  platform  may  have  been 
due  to  exceptional  and  unforeseen  circumstances.  It  may 
have  been  that  the  supernumerary  passengers  eluded  the 
vigilance  of  the  company's  servants  at  the  Gower  Street  Sta- 
tion, or  made  their  way  into  the  carriage  when  the  train  was 
in  motion  and  when  it  was  too  late  to  stop  them.  It  may 
have  been  that  the  undue  accumulation  of  persons  on  the 

Slatform  at  the  Portland  Road  Station  arose  from  the  nuia- 
er  of  persons  holding  return  tickets,  and  that,  though  the 
ordinary  staff  was  sufficient  for  the  ordinary  traffic,  it  was 
insufficient  to  cope  with  the  exceptional  circumstances  which 
presented  themselves  on  this  occasion.  But  the  question  is, 
whether  it  was  not  for  the  defendants  to  show  any  such  un- 
usual and  exceptional  state  of  things.  No  explanatory  evi- 
dence was  adduced  on  their  part  to  rebut  the  presumption 
arising  from  the  facts  proved  by  the  plaintiff ;  and,  in  the 
entire  absence  of  any  such  evidence,  it  seems  to  me  impos- 
sible to  say  that  the  admitted  facts  were  not  such  as  that 
from  them  the  jury  might  infer,  though,  of  course,  it  was 
open  to  them  to  take  the  opposite  view,  that  there  had  been 
negligence  on  the  part  of  the  company's  servants.  In  the 
absence  of  any  rebutting  or  explanatory  evidence,  I  cannot 
think  it  is  open  to  us  to  speculate  on  possible  circumstances 
which  might  thus  have  aflforded  an  answer  to  the  plaintiff's 
*case,  or  which,  as  matter  of  speculative  possibility,  it  [144 
was  open  to  the  jury,  even  in  the  absence  of  such  evidence,  to 
take  into  account.  In  the  absence  of  all  explanation  on  the 
part  of  the  defendants,  I  am  decidedly  of  opinion  that  it 
would  not  have  been  consistent  with  the  duty  of  the  judge 
to  withdraw  the  question  of  negligence  from  the  jury. 
Whether  the  negligence,  of  which  prima  facie  evidence  was 
thus  given,  can  be  deemed  to  have  led  to  the  accident  for 


420  COMMON  PLEAS  DIVISION.  _  [Vol  tt 

1877  Jacksoa  v.  Metropolitan  Railway  Co. 

which  it  is  sought  to  make  the  company  responsible,  is  a 
different  matter,  which  remains  to  be  considered. 

But  I  must  advert  to  a  strange  argument  which  was  urged 
upon  us  on  behalf  of  the  defendants.  It  was  said  that  this 
was  a  line  of  railway  the  business  of  .which  was  carried  on 
upon  peculiar  and  exceptional  principles,  and  on  which,  in 
the  interest  of  those  usually  travelling  on  it,  dispatch  and 
the  saving  of  time  were  the  paramount  and  sole  considera- 
tion, to  which  comfort,  and  even  safety,  were  to  be  made 
subordinate,  and  that  hence  it  was  impossible,  as  those  using 
the  line  must  be  aware,  to  exercise  tne  superintendence  and 
control  which  could  be  exercised  on  other  lines  of  railway. 
Of  all  this  no  evidence  was  given,  but  it  was  alleged  to  be 
matter  of  notoriety.  Assuming  it  to  be  so,  more  than  one 
answer  can,  as  it  seems  to  me,  be  given  to  the  argument. 
In  the  first  place,  any  such  departure  from  the  principles  on 
which  all  well  conducted  lines  of  railway  are  managed  is  not 
to  be  presumed  to  be  known  to,  or  acquiesced  in  by,  the 
individual  passenger  who  complains  of  an  injury  through 
negligence.  To  make  good  such  a  defence  it  must  be  shown 
that  he  was  aware  of,  and  acquiesced  in,  so  exceptional  a 
mode  of  conducting  the  traffic  of  the  line,  which  perhaps 
might  be  inferred  from  his  frequently  having  travelled  by- 
it.  In  the  second  place,  it  may  be  answered  that  if  the  com- 
pany so  regulate  the  movement  of  their  trains  as  to  allow, 
at  each  station  at  which  their  trails  stop,  no  more  than 
sufficient  time  to  enable  one  set  of  passengers  to  scramble 
out  of,  and  another  set  of  passengers  to  scramble  into,  the 
carriages  as  best  they  may,  it  behoves  them  to  have  an  ad- 
ditional number  of  servants  to  superintend  the  carriages,  and 
see  to  the  safety  and  accommodation  of  the  persons  travel- 
ling by  the  train.  But  the  final  and  conclusive  answer  is, 
that  ii  the  system  thus  pursued  affords  any  excuse  for  so 
striking  a  departure  from  the  safer  rules  on  which  all  other 
145]  railways  are  conducted,  this  was  *matter  for  the  con- 
sideration of  the  jury.  It  was  either  submitted  to  them  or 
it  was  not.  If  it  was,  it  was  for  the  jury  to  judge  of  its 
effect,  and  we  are  not  called  upon  to  decide  on  the  propri- 
ety of  their  verdict.  If  it  was  not,  still  less  should  we  be 
warranted  in  giving. effect  to  it,  our  sole  province  being  to 
say  whether  there  was  evidence  to  be  left  to  the  jury,  not  to 
take  into  account  what  might  have  been  said  in  answer,  but 
was  not. 

All  that  remains  is  to  consider  whether  it  was  reasonably 
competent  to  the  jury,  if  they  thought  that  negligence  was 
proved,  to  connect  the  accident  to  the  plaintiff  with  that  neg- 
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ligence  as  its  cause,  or  as  materially  contributing  thereto. 
I  cannot  doubt^  especially  after  the  decision  of  the  House  of 
Lords  in  Bridges  v.  North  London  By,  Co.  (*),  that  this  was 
a  matter  of  which  the  jury  were  the  proper  judges,  and  which 
it  was  incumbent  on  the  presiding  judge  to  leave  to  their  de- 
cision. The  continued  presence  of  the  supernumerary  pas- 
sengers, which  in  the  absence  of  explanation  might  well  be 
attributed  to  negligence,  probably  led  to  the  resistance  of 
the  plaintiff  to  the  intrusion  of  others  which  he  might  other- 
wise have  tolerated  without  resistance,  as  he  did  the  entrance 
of  those  at  Gower  Street,  and  may  thus  have  materially  con- 
tributed to  the  result.  The  attempt  of  the  persons  at  the 
Portland  Road  Station,  if  the  jury  were  of  opinion  that  their 
being  enabled  to  make  the  attempt  was  attributable  to  negli- 
gence in  the  company's  servants,  was  the  immediate  occasion 
of  the  closing  of  the  door  by  the  porter,  to  whom,  I  think,  no 
blame  can  properly  be  attached  for  so  doing,  and  thus  was 
the  proximate  cause  of  the  injury  of  which  the  plaintiff  com- 
plains. I  am  wholly  at  a  loss  to  see  how  it  can  be  said 
that  this  was  a  question  which,  upon  the  evidence  before 
them,  it  was  not  within  the  competency  of  the  jury  to  de- 
cide, or  which  would  proi)erly  have  been  withdrawn  from 
their  consideration. 

I  am  therefore  of  opinion  that  the  decision  of  the  Court  of 
Common  Pleas  was  right,  and  that  the  appeal  must  conse- 
quently be  dismissed. 

Judgmefnt  affirmed. 


Solicitor  for  plaintiff :   TF.  W.  King. 
Solicitors  for  defendants :  BurcTiells. 

Q)  Law  Rep.,  7  H.  L,  218. 


[2  Common  Pleas  Dinsion,  146.] 
Jan.  11,  1877. 

*Hart  and  Another  v.  Wall.  [146 

lAbdy  in  the  Nature  of  Slander  of  Tiile — Special  Damage, 

The  plaintififi,  vocaUsts,  advertifled  in  a  theatrical  newspaper,  as  follows :  **  The 
Sisters  Hartridge  have  great  pleasure  in  thanking  Messrs.  Chappell  &  Co.,  Messrs. 
Metzler  ^  Co."  (music  publishers),  "  and  others,  for  their  kind  unhesitating  permis- 
sion to  sing  any  morceaux  from  their  musical  publications."  The  defendant,  who 
was  interested  as  agent  for  the  proprietors  of  the  "  stage-right"  of  certain  song^  pub- 
lished by  the  firms  mentioned,  wrote  to  the  proprietors  of  two  music  halls  at  which 
the  plaintiffs  were  engaged  to  sing,  to  the  effect  that  the  advertisement^  if  relied  upon 
in  every  particular,  was  calculated  to  lead  them  to  incur  penalties  under  the  Copy- 
right Act,  inasmuch  as  the  publishers  named  had  in  some  instances  no  power  to  give 
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the  alleged  permissioii,  and  insinuating  that  music  hall  singing  was  not  calculated 
to  create  a  aemand  for  their  musical  publications.  Upon  a  motion  to  set  aside  a 
nonsuit : 

Held,  that,  inasmuch  as  the  letters  were  reasonably  susceptible  of  a  construction 
which  would  make  them  libellous,  the  opinion  of  the  jury  ought  to  have  been  taken 
upon  their  meaning. 

Claim.  1.  The  plain tiflPs  were  at  the  times  hereinafter 
mentioned,  and  still  are,  vocalists^  and  had  been  and  were 
engaged  to  sing  at  the  Sun  Music  Hall,  Knightsbridge, 
and  also  at  the  London  Pavilion  Music  Hall,  for  reward 
payable  to  the  plaintiffs  for  their  services,  and  they  ap- 

g eared  and  sang  in  public  under  the  name  of  The  Sisters 
[artridge. 

2.  On  the  16th  of  January,  1876,  the  defendant  falsely  and 
maliciously  wrote  and  published  of  the  plaintiflfs,  in  the 
form  of  a  letter  addressed  to  E.  Williams,  EJsq.,  the  proprie- 
tor of  the  Sun  Music  Hall,  of  the  plaintiffs  and  of  them  as 
such  vocalists,  and  of  their  engagement  at  the  Sun  Music 
Hall,  the  words  following,  that  is  to  say, — "January  16th, 
1876.  E.  Williams,  Esq.  My  dear  Sir,— Although  I  know 
it  is  quite  unintentional  on  the  part  of  the  lady  advertisers 
(meaning  the  plaintiffs),  the  advertisement  attached  at  foot, 
if  relied  upon  in  every  particular  by  proprietors  engaging 
them,  is  calculated  to  lead  such  proprietors  to  incur  the 
penalties  under  the  Copyright  Act  in  certain  cases,  as  I  hold 
the  power  of  attorney  over  the  performing  rights  of  certain 
musical  publications  belonging  to  two  houses  therein  named, 
who  only  have  the  copyrights  vested  in  them,  and  a  sepa- 
147]  rate  and  distinct  ^property  never  held  by  them.  If 
all  proprietors  knew  this,  it  would  be  best ;  but  I  have  not 
time  to  apprise  them.  I.  remain,  yours  truly,  H.  Wall;" 
meaning  that  the  plaintiffs  had  no  right  to  sing  certain  songs 
which  they  advertised  themselves  as  about  to  sing  at  the 
said  music  hall. 

3.  In  consequence  thereof,  and  by  the  publication  of  the 
said  words,  E.  Williams  dismissed  the  plaintiffs  from  his 
service  and  terminated  the  said  engagement  at  the  Sun 
Music  Hall. 

4.  On  the  19th  of  January,  1876,  the  defendant  falsely 
and  maliciously  wrote  and  published  of  the  plaintiffs,  in  the 
form  of  a  letter  addressed  to  B.  Loibl,  Esq.,  the  proprietor 
of  the  Pavilion  Music  Hall,  of  the  plaintiffs,  and  of  them  as 
such  vocalists,  and  their  engagements  at  the  said  music 
hall,  the  words  following,  that  is  to  say, — "January  19th, 
1876.  E.  Loibl,  Esq.  Dear  Sir, — That  you  may  not  be  mis- 
led, I  beg  to  State,  that,  with  reference  to  an  advertisement 
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in  the  last  Era^  where  the  Misses  Hartridge  (meaning  the 
plaintiffs)  give  notice  that  they  have  received  unhesitating 
permission  to  perform  any  morceaux  from  any  publication 
of  certain  publishers  therein  mentioned,  it  would  be  as  well 
for  you  to  know  that,  if  two  of  the  firms  really  had  pre- 
tended to  have  given  such  unqualified  sanction,  that  I  hold 
powers  of  attorney  over  certain  publications  issued  by  them 
as  to  the  sole  liberty  of  public  performance,  which  right 
they  never  possessed.  But  Messrs.  Chappell  &  Co.'s  rep- 
resentative to-day  informed  me  that  they  only  granted  per- 
mission for  two  songs  in  particular  (which  were  named),  and 
they  were  not  aware  it  was  for  music  hall  singing,  as  the^ 
have  a  poor  opinion  of  such  creating  any  demand  for  their 
publications ;  and  moreover  that  they  require  the  advertise- 
ment, to  be  altered.  And  Messrs.  Metzler  &  Co.'s  repre- 
sentative, in  the  presence  and  hearing  of  Mr.  Brown  (the 
head  man  of  Mr.  Cunningham  Boosey)  yesterday  stated  to 
me  that  he  had  granted  no  permission  whatever,  but,  on  the 
contrary,  that  they  had  iniormed  the  ladies  (meaning  the 
plaintiffs)  their  charge  for  such  permission  would  be  7^.  per 
night  (£2  2^.  per  week),  as  much  again  as  Messrs.  Boosey 
named"  (meaning  that  the  plaintiffs  had  advertised  them- 
selves to  sin^  at  the  said  music  hall  songs  which  they  had 
no  right  to  sing). 

6.  In  consequence  of  the  publication  of  these  words,  E. 
Loibl  ^dismissed  the  plaintiffs  from  his  service,  and  [148 
dispensed  with  their  services  and  refused  to  employ  them  to 
sing  at  the  said  music  hall ;  and  the  plaintiffs  were  and  are 
by  means  of  the  premises  otherwise  injured. 
'Claim  £100  damages. 

Defence.  1.  The  defendant  denies  the  whole  of  the  alle- 
gations contained  in  the  first  paragraph  of  the  statement  of 
claim. 

2.  The  defendant  denies  the  allegations  contained  in  para- 
graphs 2,  3,  4,  and  5  of  the  said  statement  of  claim. 

8.  The  defendant  further  denies  that  the  alleged  libels  and 
each  of  them  as  disclosed  in  paragraphs  2  and  4  respect- 
ively were  written  and  published  as  therein  alleged. 

4.  The  defendant  further  says  that  the  alleged  libels  and 
each  or  either  of  them  were  privileged  communications 
written  by  the  defendant  under  the  protection  of  privilege. 

5.  The  defendant  further  says  that  the  alleged  libels  and 
each  or  either  of  them,  and  each  and  certain  part  or  parts 
thereof,  were  true  in  substance  and  in  fact. 

Joinder  of  issue. 
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The  cause  was  tried  before  Archibald,  J.,  at  the  last  Trin- 
ity Sittings  in  London.  It  appeared  that  the  defendant  was 
agent  for  the  proprietors  of  various  musical  and  dramatic 
copyrights,  receiving  (generally  under  powers  of  attorney) 
the  fees  or  allowances  usually  paid  to  the  authors  or  pro- 
prietors of  such  copyrights  for  tneir  representation  in  thea- 
tres or  concert  rooms.  Seeing  an  advertisement  of  the 
plaintiflFs  in  the  Era  newspaper  of  the  16th  of  January,  1876, 
to  the  following  effect, — "  The  Sisters  Hartridge  have  great 

{)leasure  in  thanking  Messrs.  Chappell  &  Co.,  Messrs.  Metz- 
er  &  Co.,  and  others,  for  their  kind  unhesitating  permis-, 
sion  so  sing  any  morceaux  from  their  musical  publica- 
tions,"— the  defendant  addressed  the  letters  set  out  in  the 
statement  of  claim  to  the  two  gentlemen  therein  mentioned 
respectively. 

It  was  admitted  on  the  part  of  the  plaintiffs  that  the  de- 
fendant had  not  written  anything  untrue  to  his  knowledge ; 
and  on  the  part  of  the  defendant  it  was  submitted  that  the 
letters  were  not  libellous. 

The  learned  judge,  after  consulting  Quain,  J.,  nonsuited 
the  plaintiffs. 

149]  *July  24.  Olynn  obtained  an  order  nisi  for  a  new 
trial,  on  the  ground  that  "the  statement  of  claim  disclosed 
a  libel.'' 

Jan.  11,  1877.  PhilhricTc,  Q.C.,  showed  cause :  The  let- 
ters contain  nothing  which  is  at  all  derogatory  to  the  plain- 
tiffs, no  reflection  upon  their  characters,  moral  or  professional. 
Nor  can  they  be  relied  on  as  being  in  the  nature  of  slan- 
der of  title:  that  sort  of  action  can  only  be  maintained 
where  there  is  malice  ;  damage  only  is  not  enough :  Brook 
V.  Bawl  (*).  The  first  letter  amounts  only  to  a  caution : 
and  the  second  was  meant  as  a  warning  to  the  proprie- 
tors of  places  of  public  entertainment  that  the  advertise- 
ment of  the  Sisters  Hartridge  was  not  to  be  implicitly  relied 
on.  [Toung  v.  Macrae {)  and  Wren  v.  Weild{*)  were  also 
cited.] 

Talfourd  Salter^  Q.C.,  and  G.  Scott^  contra,  were  not 
called  upon. 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  this  rule 
should  be  made  absolute.  The  two  letters  in  question  were 
addressed  by  the  defendant  to  the  proprietors  of  two  places 
of  musical  entertainment  with  whom  the  plaintiffs  had  pro- 

(»)  4  Ex.,  521 ;  19  L.  J.  (Ex.),  114.  («)  8  B.  A  S.,  264;  82  L.  J.  (aB.),  6. 

(»)  Law  Rep.,  4  Q.  B.,  730. 
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fessional  engagements.  The  cause  of  the  writing  of  the  let-, 
ters  was  an  advertisement  published  by  the  plaintiffs  in  the 
Era  newspaper,  to  the  following  effect, — ''  The  Sisters  Hart- 
ridge  have  great  pleasure  in  tlianking  Messrs.  Chappell  & 
Co.,  Messrs.  Metzler  &  Co.,  and  others,  for  their  kind  un- 
hesitating permission  to  sing  any  morceaux  from  their 
musical  publications."  It  is  not  denied  that  the  fair  con- 
struction of  that  advertisement  mav  be,  that  the  plaintiff^ 
think  they  have  permission  from  the  publishers  named  to 
sing  in  public  any  songs  published  by  them,  as  to  which 
they  have  authority  to  give  them  such  permission,  and  not 
songs  as  to  which  they  have  no  such  authority.  The  ques- 
tion is  not  whether  the  letters  are  susceptible  of  an  innocent 
interpretation,  out  whether  no  libellous  construction  can 
reasonably  be  put  upon  them  ;  for,  if  such  a  construction 
may  reasonably  be  given  to  them,  it  is  for  the  jury  to  say 
whether  or  not  that  is  the  true  interpretation  of  them ;  and 
that  c^uestion  should  not  have  been  withheld  from  them. 
Now,  it  appears  to  me  that  both  letters  are  susceptible  of 
two  constructions,  the  one  *an  innocent  the  other  a  [150 
libellous  construction.  If  it  had  been  left  to  the  jury  and 
they  had  found  that  the  construction  put  upon  the  letters 
by  Mr.  Philbrick  was  the  proper  one,  I  am  not  prepared  to 
say  that  I  should  not  have  assented  to  it.  But  it  is  not  un- 
reasonable to  say  that  the  letters  are  also  open  to  this  con- 
struction,— ^These  ladies  have  stated  in  their  advertisement 
that  which  is  not  true.  They  have  vouched  Messrs.  Chap- 
pell &  Co.  and  Messrs.  Metzler  &  Co.  as  having  given  them 
permission  to  sing  any  songs  published  by  them,  whereas 
those  gentlemen  have  no  right  to  give  such  permission  ;  and, 
if  you  rely  upon  the  advertisement  and  act  upon  that  state- 
ment, you  (the  persons  to  whom  the  letters  are  addressed) 
may  get  into  difficulties.  It  was  clearly  matter  for  a  jury. 
I  quite  agree  that  the  fact  of  damage  having  followed  from 
the  publication  of  the  letters  is  immaterial  in  considering 
what  is  the  construction  of  them.  If  the  letters  are  capable 
of  the  construction  I  have  put  upon  them,  they  should  have 
been  left  to  the  jury.  This  was  not  done,  and  consequently 
there  must  be  a  new  trial. 

LiNDLEY,  J. :  I  am  of  the  same  opinion,  and  for  the  same 
reasons.  The  letters  in  question  are  reasonably  susceptible 
of  two  constructions,  one  of  which  would  be  libellous,  the 
other  not.  It  is  quite  consistent  with  the.  letters,  coupled 
with  the  advertisement,  that  the  defendant  was  not  acting 
honafide^  but  in  writing  the  letters  was  prompted  by  mali- 
20  Eng.  Rep.  54 
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cious  motives.  If  he  really  had  in  view  only  the  protection 
of  his  own  rights,  or  the  rights  of  others  on  whose  behalf  he 
was  acting,  he  should  have  stated  what  particular  songs  he 
wished  to  protect. 

Order  dbsoliUe. 

Solicitors  for  plaintiffs :  Thomas  Beard  &  Son. 
Solicitor  for  defendant :  T.  L.  Allen. 


[2  Common  Pleas  Division,  161.]  * 

Feb.  6,  1877. 
[IN  THE  COURT  OP  APPEAL.]    , 

151]    *Charles  and  Another  v.  Blackwell  and 

Another  (*). 

Check — Banker — Order — Ifidonement  by  Agent — Payment — Authority — 16  <fe  17  VteL 

c.  69,  8.  19. 

An  indorsement  of  a  check  payable  to  order,  purporting  to  be  by  the  agent  of  the 
person  to  whose  order  the  check  is  payable,  is,  within  16  <&  17  Vict.  c.  69,'  s.  19,  a 
sufficient  authority  to  the  banker  to  pay  the  amount  of  such  check,  though  the  per- 
son who  indorsed  the  check  had  no  authority  to  indorse. 

S.  K.,  an  agedt  of  S.  &  Co.,  the  plaintiffs,  having  authority  to  sell  goods  for  them 
and  to  receive  payment  by  cash  or  check,  but  not  having  authority  to  indorse  checks, 
received  from  the  defendants,  in  payment  for  goods  supplied,  a  check  on  their  bank- 
el's  drawn  payable  to  S.  A  Co.,  or  order.  S.  K.  indorsed  it  "  8.  A  Co.,  per  S.  K., 
agent,"  received  tlie  money  from  the  bankers,  and  misappropriated  part  of  it.  The 
bankers  returned  the  check  to  the  defendants,  and  the  amount  was  allowed  in  account 
by  the  defendants : . 

Heldt  affirming  the  decision  of  the  Common  Pleas  Division,  that  such  payment  by 
the  bankers  was  within  the  protectioii  of  16  <&  17  Vict  c.  69,  s.  19;  and  that  the 
plaintiffs  could  not  maintain  an  action  against  the  defendants,  either  for  the  price  of 
the  goods  or  for  the  check. 

Appeal  from  the  decision  of  the  Common  Pleas  Division 
discharging  an  order  for  a  new  trial. 

The  action  was  for  the  conversion  of  a  check,  with  a  count 
upon  the  check  and  a  count  for  goods  sold,  &c. 

Plea,  amongst  others,  not  guilty. 

The  cause  was  tried  before  Lord  Coleridge,  C.  J.,  at  the 
Michaelmas  London  Sittings,  1876,  and  the  facts,  according 
to  the  evidence  for  the  plaintiflfs,  were  as  follows:  The 
plaintiffs  carried  on  business  in  Milk  Street,  London,  under 
the  name  of  Charles  &  Co.  They  had  started  a  separate  busi- 
ness in  Jewin  Street,  under  the  name  of  Smith  &  Co.,  which 
was  managed  by  one  Samuel  Kingsford  as  their  agent.  In 
November,  1874,  the  defendants  had  bought  goods  from 
Smith  &  Co.,  and  the  invoices  were  sent  to  the  defendants 
through  Kingsford.    The  defendants  paid  for  the  goods  by 

(•)  Affirming  18  Eng.  Rep.,  184. 
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two  checks,  one  for  £360,  and  one  for  £160,  drawn  by  the 
defendants  on  the  London  and  Connty  Bank,  and  made 
payable  to  *' Smith  &  Cp.,  or  order."  "Kingsford  indorsed 
them  "Smith  &  Co.,  per  S.  Kingsford,  agent,"  and  obtained 
payment  of  the  money  from  the  London  and  County  Bank. 
The  check  was  returned  *by  the  bankers  to  the  de-  [152 
fendants,  and  the  amount  was  allowed  in  account  by  the 
defendants.  Kingsford  became  a  defaulter  to  the  plaintiffs 
to  the  extent  of  £262,  which  sum  this  action  was  in  fact 
brought  to  recover.  Mr.  Charles,  one  of  the  plaintiffs,  ad- 
mitted that  Kingsford  had  authority  to  receive  payment  for 
goods  on  their  account  in  cash  or  by  check,  but  denied  that 
he  had  authority  to  indorse  checks. 

The  evidence  is  stated  in  detail  in  the  judgment  of  the 
court. 

After  the  first  witness  for  the  plaintiffs  had  been*  exam- 
ined, Lord  Coleridge,  C.  J.,  expressed  his  opinion  that  even 
if  all  the  witness  had  stated  was  true,  the  plaintiffs  had  no 
case.  The  counsel  for  the  plaintiffs  admitted  that  their  other 
•witnesses  would  not  carry  the  case  further.  The  counsel 
for  the  defendants  said  thev  had  a  complete  answer,  and 
would  not  consent  to  any  leave  being  reserved  to  enter  a 
verdict,  but  would  accept  a  nonsuit.  The  Chief  Justice 
thereupon  directed  a  nonsuit,  some  admissions  being  made 
on  both  sides,  amongst  which  was  an  admission  by  the  de- 
fendants that  Kingsford  had  no  authority  to  indorse  checks. 
The  plaintiffs  obtained  an  order  nisi  for  a  new  trial,  which 
order  was  discharged  by  the  Common  Pleas  Division  ('). 

The  plaintiffs  appealed. 

Jan.  30.  Her  Schelly  Q.C.,  and  Lumley  Smithy  for  the 
plaintiffs :  If  this  indorsement  is  suflBcient,  there  is  no  pro- 
tection in  making  a  check  payable  to  order.  But  for  the 
Stamp  Act,  16  &  17  Vict.  c.  69,  s.  19(*),  the  case  would  be 

Slain,  and  the  bankers  would  clearly  be  liable.  The  act 
oes  not  protect  the  bankers,  for  the  check  does  not  purport 
to  be  indorsed  bjr  the  payee.  It  is  not  true  that  the  act 
meant  merely  to  give  the  protection  of  the  fear  of  punishment 
for  forgery.  When  the  act  was  passed  such  an  indorse- 
ment was  not  a  forgery,  and  it  was  only  made  so  by  a  sub- 
sequent statute,  24  &  25  Vict.  c.  98,  s.  24.  The  banter  was 
not  bound  to  pay  on  such  an  indorsement,  and  might  have 
required  time  for  inquiry  to  be  given. 

[CocKBURN,  C.  J.:  Would  not  the  banker  have  been  liable 
to  an  action?] 

(')  1  C.  p.  D.,  548 ;  18  Eng.  Rep.,  184. 
(')  The  section  is  set  out  in  the  judgment,  post^  p.  166. 
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Not  if  he  only  waited  till  he  could  inquire ;  on  any  other 
153]  *doctrine  a  most  unfair  liability  would  be  imposed 
on  the  banker.  Besides,  the  Stamp  Act  only  applies  as  be- 
tween the  banker  and  his  customer,  and  does  not  affect  any 
one  else.  This  check  has,  in  fact,  not  been  paid ;  it  still 
belongs  to  the  plaintiffs,  and  can  be  recovered  in  trover. 
The  plaintiffs  can  then  sue  upon  it,  and  the  bankers  have 
their  remedy  against  Kingsford.  The  plaintiffs  can  also 
recover  for  the  price  of  their  goods.  Money  paid  6n  a  forged 
indorsement  can  be  followed :  Ogden  v.  Beruis  (*).  Cookson 
V.  Bank  of  England  (*)  can  scarcely  be  relied  on,  and  has 
been  disapproved  of.  The  act  cannot  have  meant  that  a 
check  made  payable  to  the  order  of  one  person  will,  when 
indorsed  by  any  person,  become  payable  to  bearer.  No 
doubt  Kingsford  was  the  plaintiffs'  agent,  but  that  does  not 
signify-,  unless  he  had  authoritv  to  indorse  checks. 

Murphy^  Q.C.,  and  Chan7ie%  for  the  defendants:  The 
plaintiffs  by  their  conduct  invited  the  defendants  to  trust 
Kingsford ;  if  the  defendants  had  not  been  stopped  by  the 
judge  at  the  trial  they  could  have  shown  that  tnere  was  a 
perfect  answer  to  the  action,  and  that  they  were  fully 
authorized  by  the  plaintiffs  to  pay  in  this  manner.  If  the 
plaintiffs  think  that  they  can  recover  on  the  check,  let  them 
Dring  their  action  against  the  bankers,  and  give  secondary 
evidence  as  to  the  check.  The  statute  was  not  intended  to 
give  any  additional  protection  to  the  seller  of  goods,  and 
was  merely  for  the  protraction  of  the  banker.  At  all  events, 
the  plaintiffs'  agent  has  received  the  money  for  the  check, 
and  has  carried  it  to  account,  exactly  as  he  would  have 
done  if  the  defendants  had  paid  in  cash  or  by  a  check  pay- 
able to  bearer.  The  defendants  might  have  paid  in  that 
way,  and  only  made  the  check  in  this  form  in  order  to  ^et 
a  receipt  and  as  a  precaution.  The  statute  must  have  in- 
tended to  include  indorsements  by  agents ;  for  firms  and 
corporations  cannot  indorse  in  any  other  way.  To  come  to 
any  other  decision  would  throw  a  heavy  onus  on  bankers, 
whereas  by  holding  the  indorsement  good,  the  plaintiffs 
only  bear  the  ordinary  penalty  of  having  a  dishonest  ser- 
vant. The  defendants  had  nothing  to  do  with  any  one  but 
Kingsford,  and  when  once  by  any  means  their  money  got 
into  his  hands,  the  goods  were  paid  for.  If  the  bankers  had 
154]  come  to  the  defendants,  ^and  had  asked  whether 
they  were  to  pay  on  that  indorsement,  they  would  have 
been  told  to  pay,  and  surely  that  would  have  been  a  good 
payment. 

(')  Law  Rep.,  9  C.  P.,  613.  («)  18  Ir.  C.  L.  Rep.,  at  p.  488.  • 
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HerscheU^  Q.C.,  in  reply,  oMiidL  Alexander  ;f.  Mackenzie  {'). 

Cur.  adv.  vuU. 

Feb.  16.  The  judgment  of  the  Court  (Cockburn,  C.J., 
Hellish,  L.J.,  and  Baggallay  and  Bramwell,  J  J.  A.)  was 
delivered  by 

Cockburn,  C.J.:  This  is  a  case  of  considerable  impor- 
tance to  the  mercantile  world,  And  especially  to  bankers, 
and  it  is  one  of  some  nicety.     The  facts  are  as  follows : 

The  plaintiffs  in  the  court  b^low,  the  appellants  here, 
carried  on  business  in  Milk  Street.  Apart  from  their  proper 
establishment,  they  also  carried  on,  under  the  style  of  Smith 
&  Co.,  a  separate  business  in  Jewin  Street,  through  the 
agency  of  one  Kin^sford,  who  had  the  general  management 
of  this  business,  with  authority  to  sell  goods  and  to  receive 
payment  for  them,  not  only  in  cash,  but  also  in  checks ;  but 
who,  it  was  admitted,  had  no  authority  to  indorse  checks 
made  payable  to  the  order  of  Smith  &  Co.  The  defendants 
having  been  supplied  with  goods  by  Kingsford,  on  behalf 
of  Smith  &  Co.,  invoices  were  prepared  by  Smith  &  Co.,  in 
the  following  form :  *'  Bought  of  Smith  &  Co.,  merchants, 
London,"  and  in  the  margin,  ''Agent,  S.  Kingsford,  Jewin 
Street."  These  invoices  were  sent  to  Kingsford,  and  were 
forwarded  by  him  to  the  defendants.  The  latter  delivered 
to  Kingsford  in  payment  a  check  on  their  bankers,  payable 
to  "Smith  &  Co.,  or  order."  Kingsford  having,  as  has  been 
already  stated,  no  authority  to  indorse  checks,  indorsed  this 
check,  not  indeed  with  the  name  of  the  firm  simpliciter^  but 
in  the  following  form:  "Smith  &  Co.,  per  S.  Kingsford, 
agent."  The  defendants'  bankers  paid  the  check  so  in- 
dorsed on  presentment,  and  the  money  was  received  by 
Kingsford:  Kingsford  having  failed  to  account  to  his  em- 
ployers for  a  sum  of  £262  out  of  the  moneys  received 
by  him  on  their  account,  the  plaintiflfs  claimed  payment 
of  this  as  part  of  the  proceeds  of  this  check,  on  the  ground 
that  Kingsford  having  no  authority  to  indorse  the  check, 
they  were  not  bound  by  the  ^unauthorized  payment  [155 
of  it  to  him  by  the  bankers.  This  demand  being  resisted 
by  the  defendants,  the  present  action  was  brought  to  re- 
cover so  much  of  the  proceeds  of  the  check  as  had  not  been 
accounted  for  by  Kingsford,  or,  at  all  events,  to  recover  the 
check  itself  as  still  remaining  their  property,  in  order  that 
they  might  duly  indorse  it,  and  present  it  to  the  bankers 
for  payment.  The  Lord  Chief  Justice  of  the  Common  Pleas 
having,  on  these  facts,  nonsuited  the  plaintiffs  on  the  trial 

(»)  6  0.  B.,  766. 
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at  Nisi  Prius^  |l  rule  nisi  for  a  new  trial,  on  the  ground  of 
misdirection,  was  granted,  but  that  rule  was,  after  argument, 
discharged  by  the  Divisional  Court  of  Common  Pleas,  and 
the  question  is,  whether  the  order  discharging  it  was  right. 

The  first  question  which  presents  itself  (its  bearing  on  the  ' 
case  will  be  seen  further  on)  is  whether,  as  between  them- 
selves and  their  customers,  the  defendants  in  the  action  and 
the  respondents  here,  the  bankers  were  justified  in  paving 
the  check.  By  16  &  17  Vict.  c.  59,  s.  19,  "Any  draft  or 
order  drawn  upon  a  banker  for  a  sum  of  money  payable  to 
order  on  demand,  which  shall  when  presented  for  payment 
purport  to  be  indorsed  by  the  person  to  whom  the  same 
shall  be  drawn  payable,  shall  be  a  sufficient  authority  to 
such  banker  to  pay  the  amount  of  such  dmft  or  order  to  the 
bearer  thereof,  and  it  shall  not  be  incumbent  on  such  banker 
to  prove  that  such  indorsement  or  any  subsequent  indorse- 
ment was  made  by  or  under  the  direction  or  authority  of 
the  person  to  whom  the  said  draft  or  order  was  or  is  made 
payable  either  by  the  drawer  or  any  indorser  thereof." 

It  is  under  this  enactment  that  the  payment  of  this  check' 
by  the  defendants'  bankers  is  said  to  have  been  warranted, 
and  the  contention  on  the  part  of  the  defendants  is  that,  the 
check  having  been  taken  in  payment,  and  paid  by  the  defen- 
dants' bankers  on  presentment,  under  circumstances  which 
made  it  under  the  statute  a  good  payment  against  them, 
there  has  been  no  default  on  their  part,  so  as  to  render  them 
liable  to  make  good  the  loss  to  tne  plaintiff's,  or  to  restore 
the  check,  which  as  soon  as  it  was  paid  became  theirs,  and 
which  they  are  therefore  entitled  to  retain.  But  it  is  said 
on  the  other  side  that  the  present  case  is  not  within  the  fore- 
going enactment,  because  the  indorsement  does  not  purport 
to  be  that  of  the  persons  to  whom  the  check  is  made  paya- 
156]  ble  *but  that  of  the  payees,  "by  S.  Kingsford,  affent.'* 
In  dealing  with  this  objection,  let  us  first  see  what  before 
the  statute  would  have  been  the  position  of  the  parties,  with 
reference  to  a  check  on  demand  made  payable  to  order  and 
therefore  requiring  indorsement.  The  only  reason  why 
checks  were  not  so  drawn  before  the  passing  of  16  &  17 
Vict.  c.  69  was  that  they  required  the  same  stamp  as  a  bill 
of  exchange  of  the  like  amount.  With  the  necessary  stamp 
such  a  check  would  have  been  perfectly  valid.  And  first 
let  us  consider  it  with  reference  to  an  agent  indorsing  bV 
procuration,  having  an  authority  so  to  indorse.  A  check 
on  a  banker  being  for  the  most  part,  in  effect,  an  inland  bill 
of  exchange,  and  there  being  nothing  in  point  of  law  to  pre- 
vent a  check  from  being  drawn  to  order,  as  well  ^s  a  bill  of 
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exchange,  whatever  indorsement  would  have  been  a  sufficient 
indorsement  of  a  bill  of  exchange  made  payable  to  order 
would  have  been  a  sufficient  indorsement  of  such  a  check. 
Therefore,  inasmuch  as  a  bill  of  exchange  payable  to  a 

given  person  might  be  indorsed  by  procuration  by  an  agent 
aving  authority  to  indorse,  if  an  agent  having  such  authority 
had  indorsed  such  a  check  on  behalf  of  the  payees,  there 
can  be  no  doubt  that  the  payment  of  the  check  by  the  banker 
would  have  been  a  good,  payment  as  between  him  and  his 
customer,  the  drawer,  and  a  good  payment  likewise  as  be- 
tween the  drawer  and  the  payees,  though  the  agent  should 
have  embezzled  the  proceeds  of  the  check. 

Now  the  purpose  of  the  enactment  we  are  dealing  with 
was,  when  checks  payable  to  order  were  exi>ected  to  become 
general,  to  protect  bankers  against  the  possibility  of  forged 
indorsements.  The  only  reason  why  cnecks  had  not  been 
drawn  payable  to  order  before  being,  as  I  have  stated,  the 
expense  of  the  stamp,  when  the  Stamp  Act  of  16  &  17  Vict, 
included  these  checks  among  those  which  should  be  subject 
to  the  penny  stamp,  it  was  of  course  foreseen  that  the  great 
convenience  arising  from  the  use  of  such  checks  would  make 
them  of  constant  recurrence.  It  was  equally  certain  that 
the  use  of  checks  drawn  to  order  would  expose  bankers  to 
serious  danger  from  forged  indorsements,  payment  upon 
which,  as  the  law  then  stood,  would  have  been  to  their  own 
loss.  It  was  against  this  danger  that  the  19th  section  of 
the  act  was  intended  to  protect  them.  Against  forgery  of 
the  writing  of  *his  own  customers  the  banker  must  [157 
be  assumed  to  be  capable  of  protecting  himself.  He  is,  or 
ought  to  make  himself  acquainted  with  the  signatures  of  his 
own  customers.  He  cannot  be  acquainted  with  the  signa- 
tures of  the  multitude  of  payees  or  agents  who  may  have  to 
indorse  checks  drawn  upon  him,  and  made  payable  to  order. 
It  was  not  unreasonable,  therefore,  that  wnile  the  customer 
obtained  the  advantage  of  being  able  to  draw  checks  payable 
to  order,  the  possibility  of  forged  indorsements  should  be, 
as  between  him  and  the  banker,  at  his  risk.  By  making  a 
check  payable  to  order,  the  drawer  obtained  the  advantage 
that  if  the  check  is  stolen  or  lost  before  it  reaches  the  payee, 
it  cannot  be  paid  without  a  forged  indorsement,  the  risk  of 
which  many  persons,  who  would  not  scruple  to  present  a 
check  payable  to  bearer,  in  fraud  of  the  true  owner,  and 
pocket  the  proceeds,  might  yet  be  unwilling  to  run.  Fur- 
thermore, he  obtains  through  the  indorsement  of  the  payee 
an  acknowledgment  of  the  receipt  of  the  check  and  of  its 
payment.    Obtaining  this  benefit,  it  was  but  reasonable  that 
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the  possibility  of  a  forged  indorsement  should  be  at  his  risk, 
or  at  all  events  be  a  question  between  him  and  the  payee, 
leaving  the  banker  free  from  liability.  But  the  danger  to 
which  the  banker  is  thus  exposed,  from  his  ignorance  of  the 
handwriting  of  the  indorsement,  exists  as  much  where  the 
indorsement  purports  to  be  by  an  agent,  as  where  it  purports 
to  be  that  of  a  payee.  The  form  of  indorsement  by  procura- 
tion, though  not  so  common  as  the  immediate  indorsement 
of  the  payee,  is  yet  sufficiently  so  to  expose  the  banker  to 
danger  from  spurious  indorsements  in  this  form,  and  we  can- 
not doubt  that  it  was  the  intention  of  the  Legislature  to 
protect  him  from  the  liability  he  could  not  guard  against, 
whatever  the  form  which  the  indorsement  might  assume. 
The  enactment  must  have  been  intended  to  apply  to  both 
fQrms  of  indorsement — to  that  purporting  to  be  oy  procura- 
tioUy  as  well  a^  to  that  purporting  to  be  the  indorsement  of 
the  payee. 

The  payment  being  thus  good  as  between  the  banker  and 
his  customer,  the  ditiwer,  we  have  next  to  consider  what 
under  these  circumstances  is  the  position  of  the  payee.  Of 
course,  before  the  check  has  reached  him  no  such  question 
can  arise.  If  it  is  abstracted  from  a  letter,  or  is  lost  by  a 
clerk  or  messenger  while  on  its  way  to  the  payee,  and  a 
158]  forged  indorsement  is  put  on  it  by  *some  one  into 
whose  hands  it  has  fallen,  and  the  check  is  paid,  the  loss 
must  fall  on  the  drawer.  It  is  as  though  the  debtor  had 
sent  so  much  cash  by  an  agent  or  messenger,  and  the  money 
had  been  lost  or  stolen  on  the  way,  and  had  never  reached 
the  creditor's  hands. 

But  suppose  the  check  to  have  been  delivered  in  payment 
to  the  payee,  or  to  his  authorized  agent.  The  check  then 
operates  as  payment,  and  extinguishes  the  debt,  subject 
only  to  the  condition  that,  if  upon  due  presentment  the 
check  is  not  paid,  the  original  debt  revives.  But  if  the 
check  is  stolen  or  lost  by  the  payee,  and,  on  its  presentment 
by  a  party  into  whose  hands  it  has  fallen,  is  paid  before  the 
payee  has  had  time  to  give  notice  of  the  loss  to  the  banker, 
or  while  he  delays  giving  such  notice,  the  loss  must  fall  on 
him.  He  has  taken  the  check  in  payment,  and  cannot  call 
upon  his  debtor  for  a  second  payment  so  long  as  the  latter 
is  in  no  default  as  regards  payment  of  the  check  on  pre- 
sentation. Such  is  the  practical  effect  of  the  decisions  in 
the  cases  of  Hansard  v.  Robinson  (*)  and  Crowe  v.  Clay  (•) 
with  reference  to  checks  payable  to  bearer,  as,  practically, 
all  checks  were  payable  before  16  &  17  Vict.  c.  59.     And  the 

(»)  '7  B.  A  a,  90.*  («)  9  Ex.,  604  ;  23  L.  J.  (Ex.),  160. 
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matter  is  equally  clear  on  principle ;  for  where  the  banker 
Lid  the  bearer  of  such  a  check,  he  obeyed  the  mandate  of 
lis  customer,  the  drawer,  and  could  charge  him  accordingly ; 
while,  on  the  other  hand,  the  customer  was  protected,  and 
this  even  though  the  bearer  so  paid  had  no  property  in  the 
check,  but  was  himself  a  thief  who  had  stolen  it.  Tlie  drawer 
was  entitled  to  say  to  the  payee :  '*  I  gave  you  an  instrument 
which  you  were  willing  to  take  in  satisfaction  of  your  debt 
if  the  drawee  paid  its  amount  to  the  bearer,  and  this  the 
drawee  has  done." 

The  present,  however,  is  not  a  check  payable  to  bearer, 
but  to  order ;  but  can  there  be  any  difference  in  this  respect 
between  a  check  payable  to  bearer  and  one  payable  to  order  I 
Did  not  the  statute  mean  that  the  same  result  should,  and 
does  it  not,  follow  io  a  case  like  the  present!  The  plaintiffs 
were  content  to  take  in  satisfaction  of  their  debt  an  instru- 
ment drawn  on  a  banker,  provided  the  banker  paid  it  to 
their  order,  or  what  purported  to  be  their  order.  Let  us 
try  it  in  this  ^ay.  The  action  included  a  *claim  for  [159 
the  conversion  or  detention  of  the  check.  Suppose  the  de- 
fendant had  delivered  it  back  to  the  plaintiffs,  what  could 
the  latter  have  done!  They  could  maintain  no  action  on 
the  check,  or  for  the  goods  in  payment  of  which  it  was  given, 
unless  they  presented  the  check,  and  it  was  dishonored,  and 
notice  thereof  given.  But  on  refusing  to  pay  it  a  second 
time,  the  bankers  would  not  dishonor  it.  They  would  indeed 
refuse  to  jjay  it,  but  only  because  they  had  paid  it  already. 
If  the  plaintiff  should  say,  *' Yes,  but  to  one  who  had  no 
title  to  the  check,"  the  answer  would  be  that  it  had  been 

Eaid  to  one  to  wh(tm  the  banker  was  authorized  to  pay  it 
y  operation  of  the  statute.  A  check  payable  to  order, 
when  taken  in  payment,  operates,  like  a  check  payable  to 
bearer,  as  payment  till  such  time  as  default  is  made  by  the 
drawee  on  ]3resentment  of  the  check.  Unless,  therefore,  the 
payees  are  in  a  position  to  show  such  default,  how  can  they 
maintain  an  action  in  respect  of  the  original  debt? 

Thus  far  we  have  been  considering  the  19th  section  with 
reference  to  a  case  in  which,  an  agent  having  authority  to 
indorse  by  procuration,  the  indorsement  of  the  agent  has 
been  forged.  But  in  the  present  instance  we  have  to  deal 
with  a  case  in  which  the  handwriting  of  the  indorsement  is 
not  forged  or  spurious,  but  genuine.  It  is  what  it  pur- 
ports to  be,  an  indorsement  in  the  name  of  the  payees  by  an 
agent ;  but  the  agent,  tliough  he  had  authority  for  other 
purposes,  had  no  authority  to  indorse.  Is  the  19th  section 
applicable  to  such  a  case  i  The  enactment  was  intended  to 
20  Eng.  Rep.  65 
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relieve  the  banker  from  liability,  when  paying  on  indorse- 
ments the  genuineness  of  which  he  had  no  means  of  testing ; 
but  was  it  intended  to  relieve  him  from  the  ordinary  duty 
of  looking  to  see,  before  he  pays  a  check  made  payable  to 
order,  that  the  indorsement  is  that  of  the  proper  indorser, 
as  he  would  have  had  to  do  in  the  case  of  a  Dill  of  exchange 
accepted  by  his  customer?  If  it  was  incumbent  on  him  to 
do  so,  it  may  be  said  that  the  form  of  this  indorsement, 
purporting  to  be  that  of  an  agent,  would  have  made  it  in- 
cumbent on  him  to  ascertain,  before  he  paid  the  check,  that 
the  agent  had  authority  to  indorse ;  the  effect  of  an  indorse- 
ment by  procuration  being,  according  to  the  authority  of 
the  cases  of  Alexander  v.  Mackenzie  (*)  and  Stagg  v. 
160]  Elliott  C),  to  give  *notice  to  whoever  takes  a  bill  (and 
the  same  principle  must  apply  to  a  check),  that  the  agent 
has  only  a  limited  authority,  so  as  to  put  an  indorsee  to  the 
necessity  of  ascertaining  that  the  agent  had  authority  be- 
fore he  took  the  bill.  It  is  true  those  were  cases  in  which 
the  indorsee  sought  to  hold  an  acceptor  or  indorser  liable, 
but  the  reasoning  would  equally  apply  where  the  drawee  is 
paying  on  an  acceptance,  or  a  check  on  which,  if  payment 
is  made  to  a  party  not  entitled  as  the  proper  transferee  of 
the  bill  or  check,  the  acceptor  of  the  former  or  the  drawer 
of  the  latter  may  still  remain  liable.  On  the  other  hand,  it 
may  be  said  that,  though  an  individual  or  a  company, 
taking  a  negotiable  instrument  by  indorsement,  may  well 
be  expected  to  ascertain  the  authority  of  the  agent  before 
they  consent  to  take  such  an  instrument  on  his  indorse- 
ment, it  would  be  a  most  serious  hindrance  to  the  dispatch 
so  essential  in  banking  business,  and  woilld  create  so  serious 
an  impediment  to  the  negotiability  of  checks  drawn  to 
order,  if  a  banker,  paying  on  such  an  indorsement,  were  not 
to  be  protected,  and  were  obliged  in  every  instance  first  to 
satisfy  himself  of  the  agent's  authority,  that  it  may  reason- 
ably be  assumed  that  the  statutory  immunity  given  to 
bankers  was  intended  to  include  such  a  case.  A  confirma- 
tion of  this  view  may  be  found  in  the  second  branch  of  the 
19th  section,  which  provides  that  it  shall  not  be  incumbent 
on  any  such  banker  to  prove  that  such  indorsement  or  any 
subsequent  indorsement  was  made  by,  or  under  the  direc- 
tion or  authority  of,  the  person  to  whom  the  said  draft  or 
order  was  or  is  made  payable  either  by  the  drawer  or  any 
indorser  thereof.  The  purpose  seems  to  have  been  to  make 
the  banker  free  of  all  responsibiH^y  in  respect  either  of  the 
genuineness  or  validity  of  the  indorsement,  whether  pur- 

(')  6  C.  B.,  766.  (»)  12  C.  B.  (N.S.),  373;  81  L.  J.  (Ex.),  260. 
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porting  to  be  that  of  the  payee  or  subsequent  indorser  on 
the  one  hand,  or  of  an  authorized  agent  on  the  other. 

If  this  be  the  effect  of  the  section,  the  reasoning  just  now 
applied  to  the  indorsement  of  an  agent  having  authority  to 
indorse  applies  also  here.  The  check  has  been  given  and 
taken  in  payment.  It  has  been  paid.  A  portion  of  the 
proceeds  has  been  lost  to  the  payees,  but  by  no  default  of 
the  drawers.  The  check  was  paid  on  presentment,  under 
circumstances  which  made  the  payment  by  the  bankers  law- 
ful. The  wrongful  act,  by  which  *the  loss  to  the  [161 
appellants  has  been  brought  about,  was  the  act  of  their  own 
servant.  The  act  was  done  by  that  servant  not  in  fraud  of 
the  drawers  or  their  bankers,  but  in  fraud  of  his  principals. 
Upon  what  principle,  then,  if  the  position  holds  good  that 
a  check  operates  as  payment  if  paid  on  presentment,  can  it 
be  said,  after  the  payment  of  this  check  without  knowledge 
on  the  part  of  the  drawers  or  their  drawees,  that  the  party 
indorsing  and  presenting  it  was  not  entitled  to  the  proceeds, 
that  the  respondents,  the  drawers,  are  bound  to  pay  the 
amount  a  second  time  ? 

If  this  reasoning  were  not  satisfactory  to  our  minds,  we 
should  be  of  opinion  that  this  case  should  go  to  a  new  trial, 
as,  in  one  view  of  it,  which  was  not  submitted  to  the  jury 
on  the  trial  (a  circumstance,  we  think,  to  be  regretted),  the 
payment  to  Kingsford  was  a  valid  payment  independently 
of  the  statute.  It  appears  to  us  that  there  was  evidence, 
which  might  well  have  been  submitted  to  the  jury,  not  only 
that  the  appellants  had  so  held  out  Kingsford  as  their  gen- 
eral agent,  as  to  justify  persons  dealing  with  them  through 
him  in  treating  him  as  such,  but  also  to  establish  the  posi- 
tion, notwithstanding  the  denial  of  the  principals,  that  he 
was  possessed  of  plenary  authority  to  the  extent  of  indorsing 
checks  payable  to  the  order  of  Smith  &  Co.  The  business 
in  Jewin  Street  was  earned  on  exclusively  by  Kingsford, 
whose  name  was  printed  on  the  invoices  as  carrying  on  the 
business  th.ere  for  Smith  &  Co.  He  conducted  the  business, 
not  as  a  manager  or  foreman  acting  under  the  superintend- 
ence and  direction  of  his  principals,  but  apparently  as  au- 
.thorized  to  do  whatever  was  necessary  in  the  business. 
Smith  &  Co.,  the  principals,  were  not  known  in  Jewin 
Street,  nor  was  there  any  other  place  where  they  carried  on 
business  or  could  be  found  in  that  name.  The  respondents, 
ih  their  dealings  with  Kingsford,  do  not  appear  ever  to  have 
been  brought  into  contact  with  his  principals.  Ostensibly, 
the  business  was  entirely  in  his  hands.  It  is  admitted  that 
Kingsford  was  authorized  to  receive  payments  iii  cash,  and 
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also  by  checks,  which,  we  presume,  if  payable  to  bearer,  he 
would  get  cashed  at  the  bankers'  and  would  carry  into  ac- 
count with  his  principals.  Had  this  payment  been  made 
in  cash  or  by  a  checTk  payable  to  bearer,  it  would,  as  I 

fither  from  the  evidence,  have  been  within  the  competency 
62]  of  Kingsford  to  accept  payment  in  either  form,  *and 
to  give  a  valid  receipt.  I  very  much  question  whether,  if 
Kingsford  had  accounted  to  his  principals  for  the  whole  of 
the  proceeds  of  this  check,  any  exception  would  have  been 
taken  by  them  to  his  proceeding  in  indorsing  it.  Upon  this 
state  of  facts,  if  the  question  had  been  left  to  the  jury,  they 
would  have  been  well  warranted,  I  think,  in  finding  possibly 
that  Kingsford  had  implied  authority  to  indorse,  though 
none  may  have  been  given  him  expressly;  at  all  events,  that 
he  was  held  out  to  the  world  as  an  agent  invested  with 

Elenary  authority,  so  that  a  check  payable  to  the  order  of 
i^  principals  might  well  be  paid  on  his  indorsement  a^ 
their  agent.  Such  a  finding  by  the  jury,  had  the  trial  not 
been  cut  short  by  the  summary  process  of  a  nonsuit,  might 
have  prevented  all  subsequent  litigation  (*), 

Moreover,  as  far  as  I  can  make  out,  the  proceeds  of  this 
very  check  may  have  found  their  way  to  the  appellants. 
There  is  nothing,  as  I  read  the  evidence,  to  show  that  Kings- 
ford actually  misappropriated  any  of  the  money  received 
upon  the  check.  The  check,  as  it  is  exhibited  among  the 
documents,  appears  to  have  been  crossed  to  the  London  and 
County  Bank,  Aldersgate  Street — we  presume  the  appel- 
lants' bankers.  All  that  appears  from  the  statement  of  the 
plaintiff  Charles  is,  that  a  sum  of  £262  odd  remains  due  to 
omith  &  Co.  from  Kingsford  on  the  account.  It  does  not 
follow  that  the  deficiency  is  of  part  of  the  money  received 
on  this  check. 

But  thouffh  we  should  have  thought  it  better  that  the 
question  of  Kingsford' s  authority  should  have  been  submit- 
ted to  the  jury,  yet  being  of  opinion  that  the  nonsuit  may 
be  upheld  m  point  of  law,  we  d!o  not  think  it  neoessary  that 
the  case  should  go  to  a  new  trial. 

The  question  whether  the  plaintiffs  could  maintain  trover 
for  the  check  is  neither  more  nor  less  than  the  question  we 
have  been  before  considering  under  another  form,  and  has, 
in  fact,  incidentally  to  that  question,  been  already  disposed 
of.  A  check  taken  in  j)ayment  remains  the  property  of  the 
payee  only  so  long  as  it  remains  unpaid.  When  paid  the 
banker  is  entitled  to 'keep  it  as  a  voucher  till  his  account 

(*)  The  defendants  at  the  trial  admitted  that  Kingsford  had  no  authority  to 
iadorse:  see  p.  152, 
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with  his  customer  is  settled.  After  *that  the  drawer  [163 
is  entitled  to  it  as  a  voucher  between  him  and  the  payee. 
If  the  check  was  duly  paid,  so  as  to  deprive  the  payees  of  a 
right  of  action,  either  on  it  or  in  respect  of  the  goods  in 
payment  for  which  it  was  given,  they  no  longer  have  any 
property  in  it. 

For  these  reasons  we  are  of  opinion  that  the  judgment  of 
the  Divisional  Court  should  be  upheld  and  this  appeal 
dismissed. 

JudgToent  affirmed. 

Solicitor  for  plaintiffs :  C  Sawbridge. 
Solicitors  for  defendants :  Allen  &  Son. 


[2  Common  Pleas  Diyisioii,  163.] 

Feb.  6,  1877. 

[IN  THE  COURT  OF  APPEAL.] 

Keith  and  Another  v.  Burrows  and  Another  (*). 

Amount  of  Frtight — Mortg<igee  of  Ship — Cargo— lAen. 

On  the  Ist  of  December,  1874,  M.,  the  owner  of  a  ship,  then  at  San  Francisco, 
mortgaged  it  to  the  plaintiffs  for  £7,600  and  further  advances.  On  the  2d  of  De- 
cern wr,  the  captain  procured  a  cargo  of  wheat  "  on  account  of  the  ship,"  which  cargo 
was  consigned  to  the  order  of  the  shippers  under  bills  of  lading  stating  the  freight 
(MtyabLe  on  delivery  to  be  1«.  per  ton,  and  the  shippers  drew  bills  on  M.  for  the  price 
at  sixty  days'  sight,  which  were  attached  to  the  biUs  of  lading,  and  were  accepted  by 
M.  The  ordinary  freight  at  this  time  was  558.  per  ton.  In  pursuance  of  previous 
arrangements,  the  defendants  advanced  to  M.,  on  the  4th  of  January,  1876,  £8,000, 
«nd  on  the  22d  of  February  a  further  sum  of  £9,000,  on  the  security  of, the  cargo,  to 
meet  the  bills  of  exchange,  it  being  arranged  that  they  should  sell  the  cargo  and  re- 
ceive the  proceeds  on  M/s  account.  On  the  19th  of  February  the  defendants  and  M. 
sold  the  cargo  to  J.  ife  Co.  for  4S«.  6<f.  a  quarter,  the  contract  stating,  "  as  cargo  is 
coming  on  ship's  account,  freight  is  to  be  computed  at  668.  per  ton.  The  biUs  of 
exchange  were  met  by  M.  with  the  money  advanced  by  the  defendants,  and  on  the 
26th  of  February  M.  handed  to  them  the  bills  of  lading  (indorsed  by  the  shippers), 
and  assigned  to  them  the  freight  as  at  558.  per  ton.  When  the  ship  arrived,  the 
plaintiffs  took  possession  of  her,  and  claimed  payment  of  freight  at  668.  per  ton : 

Held^  that  as  the  property  in  the  goods  remained  in  the  shippers,  the  contract  for 
l8.  freight  was  valid ;  but  that  there  was  no  contract  for  freight  at  568.,  and  that  the 
668.,  though  called  freight,  was,  in  fact,  part  of  the  purchase-money ;  and,  therefore 
(reversing  the  iudgment  of  the  Common  Pleas  Division),  that  the  plaintiffs,  as  mort- 
gagees of  the  ship,  were  entitled  to  l8.  freight  only,  and  not  to  658. 

The  question  argued  before  the  Court  of  Appeal  in  this 
case  was,  whether  the  plaintiffs,  as  mortgagees  of  a  ship, 
Were  entitled  *as  against  the  defendants,  the  owners  [164 
of  the  cargo,  to  freight  at  1^.  or  at  55^.  a  ton.  There  was 
another  question  as  to  the  effect  of  an  unregistered  mort- 

\    (')  Affirmed,  anie^  p.  146. 
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gage,  which  it  became  unnecessary  to  argue  before  the  Court 
of  Appeal. 

The  facts  of  the  case  are  stated  at  length  in  the  report 
in  the  court  below  (*),  and  are  sufficiently  given  in  the 
head-note. 

The  Common  Pleas  Division  gave  judgment  for  the  plain- 
tiffs on  both  questions,  holding  the  plaintiffs  entitled  to  the 
B5s.  freight. 

The  defendants  appealed. 

•  •  

Feb.  5,  6.  Webster  (with  him  Thesiger^  Q.C.),  for  the 
defendants :  This  money  is  not  freight,  as  the  goods  carried 
belonged  to  the  owners  of  the  ship.  A  mortgagee  is  not  the 
owner  until  he  takes  possession :  17  &  18  Vict.  c.  104,  s.  70. 
Brown  v.  Tanner  {*)  does  not  affect  this  case.  The  contract 
of  sale  is  not  a  contract  to  carry  goods,  and  creates  no 
freight.  The  655.,  though  called  freight,  is  merely  part  of 
the  price  of  the  cargo :  Howard  v.  Tucker  ('\  In  Gumm  v. 
Tyrie{*)  the  goods  were  not  the  property  oi  the  shipowner. 
The  real  contract  for  freight  was  at  1^.  a  ton,  and  it  could 
not  be  altered. 

Her  Schelly  Q.C.,  and  (7.  /81  C.  Bowen^  for  the  plaintiffs: 
A  ship,  though  carrying  ffoods  for  her  owner,  is  earning 
freight  which  belongs  to  tne  mortgagee.  As  between  the 
mortgagor's  assignees  and  the  mortgagees,  the  assignees 
could  not  have  claimed  this  cargo  and  have  refused  to  pay 
the  proper  freight.  Why  should  there  not  be  an  implied 
contract  to  pay  555.,  which  was  the  regular  freight?  The 
master  cannot  by  giving  bills  of  lading  in  this  shape  affect 
the  rights  of  the  mortgagees.  The  reason  why  a  nominal 
freight  was  charged  was  that  the  master  could  not  tell  what 
ouglit  to  be»  the  freight,  and  so  left  it  to  be  fixed  by  his 
owner,  who  has  fixed  it  at  555.  The  purchasers  knew  that 
freight  was  due,  and  made  their  contract  in  that  shape,  as 
did  the  defendants.  If  the  ship  completed  her  voyage,  655. 
freight  would  be  due,  and  the  mortgagees  must  have  it.  All 
parties  called  it  freight,  and  it  is  freight,  and  belonged  to 
165]  the  mortgagees  when  tliey  had  enforced  *their  claim 
by  taking  possession  of  the  ship  and  cargo  :  Liverpool  Ma- 
rine Credit  Company  v.  Wilson  {*).  Such  freight  caji  be 
earned  :  Flint  v.  Flemyng  (•) ;   Weguelin  v.  Cellier  ('). 

Q)  1  C.  p.  D.;  722.  (»)  Law  Rep.,  7  Ch.,  607. 

(«)  Law  Rep.,  3  Cb.,  597.  (•)  \B.  &  Ad.,  46. 

(»)  I  B.  &  Ad.,  712.  (')  Law  Rep.,  6  H.  L.,  286. 
{*)  4  B.  <fe  S.,  «80;    6  B.  <fe  S.,  298;  33 

L,  J.  (aB.),  97;  34  L.  J.  (Q.B.),  124.  . 
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Webster^  in  reply,  cited  Devaux  v.  J^  Anson  {')  as  to  the 
meaning  of  the  word  ''  freight." 

Mellisii,  L.  J.:  As  we  have  not  heard  the  argument  on 
the  second  point  in  this  case,  we  are  bound  to  assume  that 
the  plaintiffs  have  all  the  rights  of  a*  mortgagee  of  a  ship 
who  has  taken  possession  of  the  ship  ;  and  amongst  those 
rights  is,  as  is  well  settled,  a  right  to  all  the  freight  which 
he  tinds  accruing  at  the  time  when  he  takes  possession  ;  and 
if  he  finds  any  cargo  on  board  in  respect  of  which  the  freight 
has  accrued,  and  on  which  the  mortgagor  has  a  lien  for  the 
freight,  the  mortgagee  succeeds  to  that  lien,  and  can  enforce' 
it  in  a  court  of  law.  The  question  to  be  determined  in  this 
case  is  whether  there  was  any  accruing  freight  to  which  the 
mortgagee  was  so  entitled.  It  was  argued  by  Mr.  Herschell, 
as  the  foundation  of  his  case,  that  the  mortgagee  had  a 
greater  right,  and  that  if  the  mortgagor  had  carried  a  cargo 
on  his  own  account,  which  cargo  the  mortgagee  found  on 
board  when  he  took  possession,  he  would  be  entitled  to  a 
lien  on  it  for  freight  as  against  the  mortgagor,  although  it  is 
obvious  -that  in  that  case  there  would  be  no  contract  for 
freight.  Now  I  am  clearly  of  opinion  that  the  mortgagee 
lias  no  such  right.  The  mortgagee  does  not  become  the 
owner  of  the  snip  until  he  takes  possession.  There  is  a 
clause  in  the  Merchant  Shipping  Act  (17  &  18  Vict.  c.  104, 
s.  70)  to  that  efiFect.  Mr.  Herschell  seemed  to  argue  that  he 
ought  to  have  that  right ;  as  if  the  goods  had,  in  fact,  been 
carried  in  the  mortgagees'  ship.  But  even  if  the  mortgage 
in  this  case  had  been  made  before  the  voyage  commenced, 
the  rights  of  the  mortgagees  to  the  accruing  freight  would 
be  exactly  the  same,  and  it  would  make  no  diflference 
whether  the  mortgage  happened  to  have  been  created  prior 
to  the  commencement  of  the  voyage  or  the  very  day  before 
they  took  possession  of  the  ship.  Therefore  it  is  not  true 
that  the  goods  have  been  carried  in  the  mortgagees'  ship, 
for  the  ship  was  the  mortgagor's  *ship  until  the  mort-  [166 
gagees  took  possession.  The  purchaser  takes  the  right  to 
all  accruing  freight  from  the  time  of  assignment,  the  mort- 
gagee only  from  the  time  of  his  taking  possession.  Now  if 
the  owner,  whilst  carrying  goods  in  his  own  ship,  were  to 
sell  the  ship,  it  cannot  be  contended  that  there  would  be  any 
freight  to  be  paid  to  the  purchaser  in  respect  of  a  voyage 
that  had  been  then  already  performed.  Therefore  i  am 
clear  that  the  mortgagees  have  no  right  to  what  they  con- 
tend is  accruing  freight,  unless  they  can  find  in  existence  at 

0)  6  Bing.  N.  C,  519. 
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the  time  when  they  take  possession  a  contract  by  which 
freight  was  to  be  paid  to  the  mortgagor. 

Now  in  this  case,  although  the  goods  were  shipped  on  ac- 
count of  the  owner,  of  the  ship,  yet  Parrott  &  Co.  did  not 
part  with  the  property  in  them,  because  they  were  to  be 
paid  for  by  bills  drawn  by  the  master  on  London,  and  Par- 
rott &  Co.  took  a  bill  of  lading  making  the  goods  delivera- 
ble to  their  own  order.  Therefore  the  property  did  not  pass 
to  Morison,  the  shipowner,  until  the  bills  of  exchange  were 
paid,  and  in  the  meantime  there  was  a  good  contract  to 
carry  as  between  Parrott  &  Co.  and  Morison  at  1^.  per  ton. 
And  it  is  obvious  why  the  1^.  freight  was  charged  :  If  the 
ordinary  freight  had  been  charged  and  the  price  of  wheat 
had  fallen,  Parrott  &  Co.  might  oe  losers,  whereas  by  charg- 
ing a  nominal  freight  they  could  be  losers  only  if  wheat  fell 
so  much  as  to  be  cheaper  in  England  than  in  California.  It 
was  admitted  that  this  contract  was  perfectly  valid,  and  that 
the  security  of  Parrott  &  Co.  could  not  be  interfered  with  by 
the  mortgagees,  and  that  if  the  bills  were  dishonored  Par- 
rott &  Co.  would  have  had  the  goods  on  payment  of  the  Is. 
freight.  Then  whilst  the  goods  were  on  tne  voyage  Morison 
had  to  provide  for  the  bills,  and  he  entered  into  the  conlract 
with  the  defendants,  the  substance  of  which  was  that  in  con- 
sideration of  the  defendants  advancing  the  money  they  were 
to  receive  the  security  of  Parrott  &  Co.  No  doubt  it  was 
perfectly  competent  for  Morison  to  make  that  contract,  and 
to  put  the  persons  who  advanced  the  money  in  the  same 
position  as  Parrott  &  Co.  were,  namely,  that  they  should 
have  a  security  upon  the  entire  price  of  the  goods,. subject 
only  to  the  nominal  freight.  But  then  we  find  that  the  de- 
fendants advanced  a  further  sum  upon  the  same  security; 
and  the  whole  case  for  the  plaintiffs  depends  upon  the  con- 
tention that  by  the  blundering  mode  in  which  the  parties 
167J  carried  out  that  *contract  the  defendants  failed  in 
getting  the  full  security,  and  without  the  smallest  necessity 
have  enabled  the  mortgagees  to  say  that  this  large  sum 
called  freight  belongs  to  them.  Now,  whether  the  defen- 
dants are  to  suffer  for  that  blunder  depends  entirely  upon 
the  construction  to  be  put  on  the  contract  of  the  19th  of 
February,  1875.  It  was  part  of  the  arrangement  that  the 
defendants  were  to  sell  tne  goods,  and  to  appropriate  part 
of  the  money  to  the  payment  of  the  bills,  and  accordingly 
the  defendants  sold  the  goods  in  the  ordinary  way.  [The 
Lord  Justice  read  the  material  parts  of  the  contract  set  out 
in  par.  16  of  the  case  (').]    If  the  contract  had  stopped  short 

(')  1  C.  p.  D.,  at  p.  725. 
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of  the  last  clause,  it  would  be  an  ordinarv  contract  for  the 
•sale  of  ^oods,  freight,  and  insurance,  and  the  onlv  freight 
to  be  paid  would  have  been  the  nominal  freight.  Of  course 
in  the  ordinary  case  the  price  is  all  purchase-money^as  be- 
tween the  vendor  and  the  purchaser,  though  a  part  of  the 
purchase-money  has  to  be  applied  in  payment  of  the  freight 
which  would  be  due  to  the  shipowner.  But  as  the  pur- 
chaser would  expect  to  pay  the  freight  only  on  the  ship's 
arrival,  and  on  the  delivery  of  the  goods,  this  last  clause, 
on  which  the  whole  case  turns,  has  been  inserted :  ^^  A^ 
cargo  is  coming  on  ship's  account,  freight  is  to  be  computed 
at  56^.  per  ton,"  the  object  being  that  the  purchaser  might 
have  the  advantage  of  keeping  back  a  sDm  equal  in  amount 
to  the  freight  until  the  arrival  of  the  ship.  No  doubt  the 
parties  call  it  "freight,"  because  that  is  the  only  word  by 
which  it  could  properly  be  described,  but  the  question  is, 
whether  it  is  really  freight.  In  my  opinion,  nothing  is 
freight  unless  there  is  involved  in  it  a  contract  to  carry;  for 
freight  is  a  sum  payable  in  respect  of  a  contract  to  carry, 
and  if  there  is  no  contract  to  carry,  then,  although  the  sum 
to  be  paid  may  be  called  freight,  it  is  not  in  point  of  law 
freight  within  the  ruie  that  the  mortgagee  is  entitled  to  the 
accruing  freight. 

Mr.  Herschell  argued  with  great  ingenuity  and  ability  that 
there  was  a  contract  for  freight,  and  for  this  reason :  He 
said,  the  goods  are  shipped  on  the  shipowner's  account,  and 
there  is,  therefore,  so  far,  no  contract  for  carriage;  but 
whilst  the  goods  are  at  sea,  if  the  shipowner  chooses  to  sell; 
there  is  nothing  to  prevent  him  from  selling  the  goods  and 
from  charging  lor  the  freight.  But  that  ^argument  [168 
seems  altogether  to  overlook  the  fact  that  it  is  quite  incor- 
rect to  say  that  in  this  case  there  was  no  previous  contract 
of  carriage.  There  was  a  perfectly  good  contract  of  carriage 
contained  in  the  bill  of  lading,  and,  as  I  have  already  ob- 
served, it  was  not  a  mere  sham,  as  if  the  j^oods  had  been 
really  the  shipowner's  own  goods  at  the  time  when  they 
were  shipped.  A  bill  of  lading  is,  under  those  circum- 
stances, often  executed,  but  it  is  a  sham,  and  not  evidence 
of  any  real  contract ;  or,  if  it  did  operate  as  a  contract,  it 
would  be  only  by  way  of  estoppel.  That  was  not  the  case 
here.  There  was  a  perfectly  good,  contract  of  carriage,  and 
the  goods  were  not  to  be  delivered  until  the  bills  of  exchange 
had  been  paid  ;  and  if  it  had  become  necessary  for  Parrott 
&  Co.  to  Dring  an  action  on  account  of  the  goods  having 
been  damaged,  they  could  no  doubt  have  done  so.  Why 
should  there  be  a  second  contract  of  carriage,  one  assignable 
20  Eng.  Rep.  56 
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as  being  contained  in  the  bill  of  lading,  the  other  not  assign- 
able as  not  being  contained  in  the  bill  of  lading  or  in  a  nego- 
tiable instrument  ?  I  am  of  opinion  that  the  court  must  look 
at  what  the  55s.  really  is,  and  it  really  is  purchase-money. 
The  effect  of  the  contract  is  simply  this,  that  of  the  purchase- 
money  the  43^.  6d.  per  quarter  is  to  be  paid  at  once,  and  the 
residue,  namely,  what  is  called  freight  at  65^.  on  the  arrival 
of  the  ship.  That  was  the  only  object  they  had  to  effect, 
and  in  my  opinion  the  mere  fact  that  they  called  the  55*. 
freight  ought  not  to  prevent  the  carrying  out  their  contract, 
particularly  as  the  effect  of  not  construing  it  in  that  way 
would  be  that  We  should  deprive  the  defendants  of  the  per- 
fectly good  security  which  Morison  was  perfectly  entitled  to 
give  them.  That  being  the  true  construction  of  the  contract, 
Morison,  for  the  purpose  of  securing  the  defendants,  makes 
the  further  assignment  of  the  24th  of  February,  1875,  again 
no  doubt  calling  the  65^.  freight;  but  that  cannot  alter  its 
real  nature — it  was  still  part  of  the  purchase- money,  and  not 
anything  else.  The  defendants  had  sold  the  goods,  and  that 
part  of  the  money  which  they  were  to  receive  at  once  was  to 
Se  applied  towards  taking  up  the  bills ;  and  to  secure  the 
repayment  of  further  sums  advanced  they  were  to  receive 
the  rest  of  the  purchase- money.  This  further  appears  from 
the  fact  that  tbe  assignment  authorizes  them  to  receive 
from  the  purchasers  this  sum  which  they  ca}l  freight.  I  am, 
1691  therefore,  of  opinion  that,  though  there  *was  a  cargo 
on  board,  and  though  Morison  had  a  hen  on  that  cargo  for 
the  sum  to  be  paid  on  the  delivery  of  the  cargo,  he  had  that 
lien,  not  as  shipowner  for  freight,  but  as  vendor  for  unpaid 
purchase-money.  I  am  of  opinion  that,  except  the  nominal 
freight,  there  was  no  accruing  freight,  and  that  the  court  is 
not  bound  to  construe  this  as  being  a  contract  for  freight 
for  the  purpose  of  giving  the  mortgagees  of  the  ship  a  bet- 
ter security  to  the  prejudice  of  the  defendants,  who  have 
bona  fide  advanced  their  money,  with  notice  of  all  the  cir- 
cumstances in  "the  contract,  on  security  which  appeared  to 
be,  and  in  my  opinion  was,  a  perfectly  good  security. 

Baggallay,  J. a.:  I  am  entirely  of  the  same  opinion  as 
that  expressed  by  the  Lord  Justice  Mellish,  and  for  the 
same  reasons ;  and  I  have  nothing  to  add  to  what  he  has 
said. 

Bramwell,  J. a.:  I  am  entirely  of  the  same  opinion,  and 
the  Lord  Justice  has  so  entirely  expressed  the  view  I  take 
of  the  case,  that  if  this  were  a  small  amount,  or  a  case  which 
was  now  heard  for  the  first  time,  I  should  say  nothing,  be- 
cause I  do  not  think  I  can  add  to  the  reasoning  that  has 
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been  given.  But  considering  that  this  case  is  upon  appeal, 
and  possibly  may  go  further,  and  considering  the  largeness 
of  the  amount  involved,  I  think  it  is  desirable  to  say  in  my 
own  language  why  I  entertain  the  opinion  that  I  do  enter- 
tain. A  purchaser  or  a  mortgagee  taking  possession  of  a 
ship  before  the  voyage  is  ended,  and  iinding  goods  on  board 
which  have  been  carried  on  the  terms  that  freight  should  be 
paid,  and  on  which  there  is  a  lien,  is  entitled  to  that  freight, 
and  the  plaintiflEs  here  were  so  entitled.  The  question  is 
whether  they  were  entitled  to  1^.  or  56,9.  In  my  judgment 
they  were  entitled  to  Is.  only.  Mr.  Herschell  says  they 
were  entitled  to  55^.,  because  there  had  been  an  agreement 
to  pay  that  sum  as  freight.  But  freight  supposes  a  con- 
tract and  two  persons  parties  to  it,  the  one  wno  is  to  cariy 
the  goods,  and  the  other  who  is  tb  pay  freight  for  them.  Is 
that  the  case  here  ?  Mr.  Herschell  says  it  is,  and  that  there 
has  been  a  contmct  of  carriage  entered  into  between  these 
two  parties,  Morison,  the  shipowner,  and  Jump  &  Sons, 
the  buyers  of  the  goods,  and  he  says  that  the  contract  was 
this:  ''Whereas  my  ship  and  the  cargo  on  board  are  now 
in  mid-ocean,  I  will  undertake  *to  carry  the  goods  [170 
from  wherever  they  are  in  that  ship,  and  deliver  them  to 
you.  Jump  &  Sons,  at  a  freight  of  55^.,  putting  myself  in 
the  situation  of  a  carrier,  and  you  in  the  situation  of  the 
freighter,  the  voyage  commencing  wherever  the  ship  may  be 
at  the  time  when  the  contract  of  sale  is  entered  into."  That 
is  a  very  ingenious  argument,  but  in  reality  it  is  wholly  un- 
founded, and  it  results  from  looking  at  a  word  instead  of 
looking  at  the  substance  of  the  thing.  There  is  no  pretence 
for  saying  that  in  reality  there  was  a  contract  for  carriage 
between  these  two  parties,  so  that  the  buyer  would  be  enti- 
tled to  say,  "I  gave  you  55^.  a  ton  freight,  and  you  have 
not  performed  your  contract  of  caniage  because,  by  the 
fault  of  the  captain  or  the  sailors,  my  goods  have  been 
damaged."  There  was  no  such  intention  in  their  minds, 
but  they  have  used  the  word  "freight"  for  a  reason  which 
is  obvious :  When  a  person  buys  a  floating  cargo,  as  a  rule, 
if  it  is  not  the  cargo  of  the  shipowner,  he  does  not  pay  the 
freight  unless  the  cargo  arrives,  nor  until  the  cargo  arrives ; 
tlierefore  Jump  &  Sons,  when  they  were  purchasing — like 
any  one  else  who  was  purchasing  in  the  market — ^a  noating 
cargo,  desired  to  purchase  it  upon  the  same  terms  as  if  Mor- 
ison had  not  been  the  shipowner,  but  had  been  the  shipper 
of  the  cargo,  or  a  person  interested  in  the  cargo,  or  it  had 
been  shipped  upon  his  account  from  abroad.  That  is  thfe 
reason  why  this  term  is  used.     Suppose  that  instead  of  put- 
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ting  in  the  word  '* freight"  they  had  put  in  .*'a  sum  to  be 
in  the  nature  of  freight,"  or  some  sucn  expression  as  that, 
meaning  a  sum  not  to  be  payable  unless  the  ship  arrives, 
and  only  when  the  ship  does  arrive,  and  that  it  should  be 
taken  at  55^.,  what  would  have  been  the  result  ?  The  word 
''freight,"  which  has  given  rise  to  this  controversy,  would 
not  have  applied ;  but  here  they  used  the  word  as  is  com- 
monly done  by  people  who  do  not  foresee  the  mischievous 
consequences  which  may  arise  from  want  of  precision  in 
their  expressions. 

The  truth  is  that  this  is  a  contract  for  the  sale  of  goods. 
If,  as  the  Lord  Justice  says,  Jump  &  Sons  had  resold  the 
cargo  (which  they  did),  the  same  expression  would  have 
been  used,  and  yet  could  it  be  pretended  that  the  purchaser 
of  the  cargo  intended  to  enter  into  any  contr^ict  of  freight- 
ment  or  for  paying  freight  as  such  ?  And  what  diflference  is 
there  that  in  this  case  the  purchase  is  from  Morison,  and  why 
171]  should  we  put  a  diflferent  interpretation  *upon  this 
contract  to  that  which  we  should  put  upon  any  other  for  the 

Eurchase  of  goods  from  a  shipper  who  was  not  a  shipowner  ? 
et  us  test  it  in  this  way.  Supposing  an  action  had  to  be 
brought  by  Morison  against  the  defendants,  would  it  be  for 
goods  sold  and  delivered,  or  for  freight  ?  It  would  be  clearly 
an  action  for  goods  sold  and  delivered.  Any  lien  that  Morison 
would  have  had  in  this  case  would,  in  my  opinion,  have  been 
a  lien  for  freight  to  the  extent  of  Is.  only,  and  as  to  the  rest 
a  lien  as  an  unpaid  vendor.  And  it  should  be  remembered,  in 
considering  this  case  as  to  the  interpretation  to  be  put  upon 
this  contract  (to  which,  be  it  observed,  the  plaintiffs  were 
not  parties),  that  the  defendants'  title  had  already  accrued. 
The  sale  was  on  the  19th  of  February,  and  the  bills  were 
not  paid  until  the  22d  of  February  ;  but  the  a^greement  be- 
tween Morison  and  the  defendants,  under  which  their  title 
accrued,  was  made  at  some  time  in  December  or  in  the  be- 
ginning of  January.  [The  learned  judge  read  the  lltli  and 
18th  paragraphs  of  the  case.]  So  that  the  defendants'  title 
accrued  certainly  as  early  as  the  4th  of  January,  and  at  thAt 
time  they  of  course  would  have  been  entitled  to  say  to  Mor- 
ison, "You  shall  not  sell  upon  anv  terms  to  make  a  larger 
sum  than  1*.  payable  for  freight.''  Otherwise  they  would 
have  lost  their  full  security.  If  that  be  so,  the  suggestion 
is,  that  the  defendants  nevertheless  (I  will  not  say  with 
their  eyes  open,  but  through  forgetfulness  or  in  some  way) 
have  flung  away  security  to  the  extent  of  upwards  of  £3,000. 
I* am  of  opinion  that  that  is  not  so,  that  there  was  no  con- 
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tract  of  freight  herd  except  for  the  l5.,  and  that  the  plain- 
tiffs had  no  title  to  the  55^. 

And  it  is  a  convenient  thing  that  we  should  hold  this  to 
be  so,  because,  although  no  doubt  it  may  be  very  useful 
that  people  should  be  encouraged  to  lend  money  on  the 
mortgage  of  ships,  yet,  if  they  choose  to  leave  the  mort- 
gagors m  possession,  it  is  also  very  desirable  that  the  mort- 
gagors should  have  the  power  to  deal  wit^  the  ships  in  the 
most  advantageous  way ;  and  there  can  be  no  doubt  that 
occasionally  it  is  very  advantageous  that  shipowners  who 
cannot  get  a  freight  should  themselves  have  a  mercantile 
venture,  as  in  tliis  case.  Now  Parrott  &  Co.  would  not 
have  shipped  unless  there  had  been  this  margin,  and  the 
defendants  would  not  have  advanced  money  to  take  up 
these  bill8'*unless  they  knew  there  was  a  safe  mar-  [17^ 
gin.  They  knew  they  would  get  Californian  wheat  here 
freight  free,  which  was  a  guarantee  against  any  loss  unless 
there  was  a  very  extraordinary  fall.  But  suppose  these 
bills  had  been  dishonored,  what  freight  would  then  have 
been  payable  ?  guppose  the  defendants  had  not  advanced 
the  money  to  take  them  up,  though  the  contract  for  sale 
had  been  made  ?  The  shippers'  freight  agent  in  that  case 
would  have  been  only  held  liable  for  1^.:  and  why  should 
the  defendants  be  held  liable  for  more  1  Upon  these  grounds 
I  am  of  opinion  that  the  judgment  should  be  reversed. 

But  there  is  another  point  to  which  I  should  like  to  call 
attention.  It  is  respectful  to  the  court  below  to  say  that  in 
their  judgment  this  matter  was  almost  assumed,  and,  as  it 
seems  to  me,  without  adequate  reason  being  given,  it  was 
taken  as  a  thing  which  was  clear  and  certain  (*).  Another 
observation  is,  that  the  cases  show  that  freight  cannot  be 
assigned  as  against  the  mortgagee  of  the  ship ;  that  is  to  say, 
if  Morison  had  been  minded  to  raise  money  upon  his  right 
to  the  l5.,  he  could  not  have  done  so  to  the  injury  of  the 
mortgagees  when  they  took  possession,  so  as  to  give  any  one 
a  preference  over  the  mortgagees.  But  this  is  not  an  assign- 
ment of  freight,  and,  as  I  have  said  already,  this  is  no  cre- 
ation of  freight;  but,  assuming  that  freight  was  created, 
we  must  take  it  that  it  was  created  by  a  contract  between 
Morison  and  Jump  &  Sons,  by  which  Jump  &  Sons  are  to 
pay  freight,  not  to  Morison,  but  to  the  defendants.  It  is, 
therefore,  not  the  case  of  assigning  freight  and  giving  an 
equity,  but  it  is  a  case  of  making  a  sort  oi  trilateral  bargain, 
by  which  the  defendants  would  be  entitled  to  the  freight 
fi'om  Jump  &  Sons.  • 

0)  Seel  C.P.  D.;atp.  780. 
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I  am  of  opinion  that  there  was  no  contract  of  carriage  ex- 
cept for  Is,;  and  if  in  any  point  of  view  it  can  be  said  that 
there  was  such  a  contract,  then,  at  the  very  time  when  the 
freight  was  brought  into  existence,  it  was  brought  into  ex- 
istence as  a  thing  to  be  paid,  not  to  the  shipowner,  but  to 
the  defendants. 

Jvdgment  reversed. 

Solicitors  for  plaintiflPs :  Freshfields  &  Williams. 
Solicitors  for  aefendants :  Lawless  &  Co. 


[2  Common  Pleas  Division,  173.] 
Jan.  18,  1877. 

173]  *Mart  Ann  Harris,  Administratrix  of  J'ames  Sul- 
livan, deceased,  v.  The  Hamburg-Amerikanische 
Packetfahrt-Actien-Gesellschaft,  Owners  of  the 
Steamship  Franconia  (*). 

Practice — Service  of  Writ  upon  a  Foreigner  rending  Ahroad — Local  Limits  of  the 

CourCs  Jurisdiction — Qrder  Xi,  Ride  V 

Sect.  627  of  the  Merchant  Sliipping  Act,  1864,  17  A  18  Vict.  c.  104,  which  gives 
a  remedy  in  certain  cases  against  the  owner  of  a  foreign  ship  fqr  damage  done  to  a 
British  subject  in  any  part  of  the  world,  is  confined  to  damage  to  proptrty,  and  does 
not  extend  to  injury  to  the  person. 

The  ordinary  courts  of  this  country  have  no  jurisdiction  over  acts  done  by  for- 
eigners on  the  high  seas  below  low- water  mark:  consequently,  Order  xi.  Rule  1,  of 
the  Rules  of  1876,  does  not  warrant  an  order  for  the  service  of  a  writ  on  a  foreigner 
residing  abroad,  in  respect  of  a  cause  of  action  arising  at  sea  below  low- water  mark, 
though  within  three  miles  of  the  English  coast. 

Heg.  V.  Keyn  (2  Ex.  D.,  68)  held  binding  to  that  effect  on  all  the  courts. 

This  action  was  brought  by  the  plaintiff  as  administratrix 
of  James  Sullivan,  deceased,  to  recover  damages  (under 
Lord  Campbell's  A9t,  9  &  10  Vict.  c.  93)  sustained  by  her- 
self and  children  by  reason  of  the  death  of  the  intestate, 
which  was  caused  by  the  alleged  negligence  of  the  defen- 
dants' servants  in  navigating  their  steamship  Franconia, 
under  the  following  circumstances  : 

On  the  17th  of  February,  1876,  the  Franconia,  a  German 
vessel,  carrying  German  colors,  commanded  by  a  German 
master,  and  manned  by  a  German  crew,  being  bound  from 
Hamburg  to  St.  Thomas's,  in  the  West  Indies,  with  cargo, 
passengers,  and  mails,  being  then  within  three  miles  of  the 
coast  of  England,  south-south-east  of  Dover,  through  tlie 
negligence  of  her  commander  came  into  collision  with  and 
sank  the  Strathclyde,  a  British  steamship,  whereby  the 
deceased  and  several  other  persons  lost  their  lives. 

Q)  See  19  Bng.  Rep.,  367  note. 
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The  Franconia  having  been  arrested  at  the  suit  of  the 
owners  of  the  Strathclyde,  and  certain  actions  being  then 
pending  against  the  owners  of  the  Franconia  at  the  suit  of 
otiier  persons,  the  following  order  was  on  the  11th  of  April, 
1876,  made  in  the  suit  in  the  Admiralty  Court : 

The  judge,  after  hearing  and  by  consent  of  counsel  on  both  sides,  decreed  the 
vessel  Franconia  to  be  released  in  this  action  and  in  action  1876  D.  No.  222,  on 
payment  into  court  by  the  defendants  of  an  amount  equal  to  £8  per  ton  of  the 
*gross  tonnage  of  the  said  vessel,  with  a  sufficient  sum  to  cover  interest  [174 
and  costs  in  both  the  said  actions,  and  on  the  defendants  giving  bail  to  answer 
judgment  in  actions  1876  Q.  No.  258  and  1876  C.  No.  266,  and  undertaking 
through  their  solicitors  either  to  g^ve  bail  to  answer  judgment  in  any  further 
actions  for  loss  of  life  or  personal  injury  that  may  hereafter  be  instituted  by 
plaintiffs'  solicitors  against  the  said  vessel,  or  to  pay  into  court  a  further  sum 
of  £7  per  ton  of  her  gross  tonnage,  with  a  sufficient  sum  to  cover  interest  and 
costs  to  answer  such  further  fictions, — without  prejudice,  however,  to  any  ob- 
jection that  the  defendants  may  hereafter  raise  as  to  the  jurisdiction  of  this 
court  in  respect  to  any  claim  against  the  said  vessel  for  loss  of  life  and  personal 
injury. 

The  defendants  are  a  corporation  carrying  on  business  at 
Hamburg,  in  Germany. 

The  plaintiff  in  this  action  having  obtained  an  order  for 
service  of  the  writ  of  summons  on  tne  defendants  at  Ham- 
burg, a  summons  was  taken  out  calling  upon  the  plaintiff  to 
show  cause  why  that  order  should  not  be  rescinded,  on  the 
ground  that  the  cause  of  action  did  not  arise  within  the 
jurisdiction  of  the  courts  of  this  country.  The  summons 
was  referred  by  the  judge  to  the  court. 

Benjamin^  Q.C.  (with  whom  were  Cohen^  Q.C.,  O.  W, 
PhilliTnore  and  Stokes),  for  the  defendants :  The  courts  of 
this  country  have  no  -jurisdiction  in  a  personal  action  against 
a  foreigner  residing  abroad,  unless  the  cause  of  action  arises 
within  the  jurisdiction.  This  is  not  an  action  in  rem.  .The 
real  question  is  whether  the  point  is  not  determined  by  the 
decision  of  the  majority  of  the  judges  in  Heg,  v.  Keyn  ('). 

[Grove,  J.:  Although  all  tne  judges  of  this  court  were 
in  the  minority  on  that  occasion,  of  course  the  decision 
binds  us.] 

The  ratio  decidendi  there  was  that  the  Central  Criminal 
Court  had  no  jurisdiction  to  try  a  foreigner  for  an  offence 
committed  by  him  on  board  a  foreign  ship  below  low-water 
mark.  In  the  course  of  his  judgment  in  that  case.  Cock- 
burn,  C.J.,  saysf):  *' The  strongest  instance  of  legislation 
relating  to  foreign  shipping  is  the  provision  in  this  part  of 
the  act  ('),  which,  in  s.  627,  enacts  that,  'whenever  any  in- 
jury has,  in  ^ny  part  of  the  world,  been  caused  to  any 

(')  2  Ex.  D.,  68.  (*)  Part  iv  of  the  Merchant  Shipping 

(«)  2  Ex.  D.,  at  p.  218.  Act,  1854,  17  A  18  Vict.  c.  104. 
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property  belonging  to  Her  Majesty  or  to  anj^  of  Her  Majesty's 
subjects  by  any  foreign  ship,  if  at  any  time  thereafter  such 
ship  is  found  in  any  pott  or  river  of  tne  United  Kingdom  or 
17o]  *within  three  miles  of  the  coast  thereof,  it  shall  be 
lawful  to  the  judge  of  any  court  of  record  in  the  United 
Kingdom,  or  for  tne  judge  of  the  High  Court  of  Admiralty, 
or  in  Scotland  the  Court  of  Session  or  the  sheriff  of  the 
county  within  whose  jurisdiction  such  ship  may  be,  upon  it 
being  shown  to  him  by  any  person  applying  summarily  that 
such  injury  was  probably  caused  by  tne  misconduct  or  want 
of  skill  of  the  master  or  mariners  of  such  ship,  to  issue  an 
order  directed  to  any  officer  of  customs,  or  other  officer 
named  by  such  judge,  requiring  him  to  detain  such  ship 
until  such  time  as  the  owner,  master,  or  consignee  thereof 
has  made  satisfaction  in  respect  of  such  injury,  or  has  given 
security,  to  be  approved  by  the  judge,  to  abide  the  event  of 
any  action,  suit,  or  other  legal  proceeding  that  may  be  in- 
stituted in  respect  of  such  injury,  and  to  pay  all  costs  and 
damages  that  may  be  awarded  thereon ;  and  any  officer  of 
customs  or  oth.er  officer  to  whom  such  order  is  directed  shall 
detain  such  ship  accordingly.'  In  one  respect  this  enact- 
ment is  independent  of  the  three-mile  principle,  as  it  ex- 
tends the  liability  to  seizure  for  damage  done  to  British 
property  by  a  foreign  ship  in  every  part  of  the  world.  But 
It  is  undoubtedly  a  strong  assertion  of  dominion  over  for- 
eign ships,  and  is  a  st];iking  instance  of  the  adoption  of  the 
three- mile  principle.  It  may,  however,  be  doubted  whether 
the  enactment  would  apply  to  a  ship  on  a  foreign  voyage. 
The  authority  is  to  'detain,'  not  seize,  and  would  therefore 
seem  only  applicable  to  a  vessel  voluntarily  seeking  our 
waters  otherwise  than  for  the  purpose  of  passage,  and  so 
bringing  itself  withii\  our  jurisdiction."  That  gives  a  rem- 
edy in  rem  against  the  ship  for  damage  to  property :  the 
enactment  is  almost  conclusive  to  show  that  what  is  not  ex- 
pressed is  excluded  from  its  operation.  You  may  detain 
the  ship,  but  you  cannot  sue  the  owners.  Here,  the  ship 
has  been  detained.     The  fact  of  the  defendants  being  a  cor- 

S oration  is  not  relied  on,  seeing  that  it  was  decided  by  the 
ourt  of  Queen's  Bench  in  Scott  v.  Royal  Wax  Candle 
Co.  (*)  that  Order  xi.  Rule  1,  of  the  Rules  of  Court,  1875, 
which  provides  for  service  of  a  writ  of  summons  out  of  the  . 
jurisdiction,  applies  to  an  action  against  a  foreign  corpora- 
tion resident  out  of  the  jurisdiction, — a  decision  by  which 
this  court  will  no  doubt  hold  itself  bound. 

(0  1  Q.  B.  D.,  404. 
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• ' 

*[LoRD  Coleridge,  C.  J.:  Thfe  main  ground  of  my  [176 
;|udgment  in  Beg.  v.  Keyn{')  was,  that  it  was  admiralty 
jurisdiction,  and  admiralty  jurisdiction  only.  It  really 
comes  to  the  effect  of  this  single  section. 

Denman,  J.:  Sect.  527  of  the  Merchant  Shipping  Act, 
1854,  is  consistent  with  the  Legislature  supposing  that  an 
action  would  lie.  The  ship  is  to  be  detained  **to  abide  the 
event  of  any  action,  suit,  or  other  legal  proceeding  that 
may  be  instituted  in  regpect  of  such  injury," — that  is,  injury 
to  property.  If  this  had  been  an  action  for  injury  to  the 
ship,  vou  would  probably  not  have  denied  the  right  to  de- 
tain the  ship?] 

No,  because  the  owner  in  that  case  comes  into  court  and 
submits  to  the  jurisdiction,  in  order  to  obtain  the  release  of 
the  ship.  No  lurisdiction  is  given  in  personam  unless  the 
persona  is  within  the  limits  of  the  jurisdiction.  The  ship 
was  released  on  payment  into  court  of  a  sum  equal  to  £8 
per  ton  on  her  gross  registered  tonnage :  consequently,  the 
ship  and  her  owners  are  now  beyond  the  reach  of  English 
proceed.  The  24  Vict.  c.  10,  s.  7,  enacts  "that  the  High 
Court  of  Admiralty  shall  have  jurisdiction  over  any  claim 
for  damage  done  by  any  ship:"  in  Smith  v.  Brown {*)y  it 
was  held  by  Cdbkburn,  C.J.,  and  Hannen,  J.  (Blackburn, 
J.,  doubting),  that  personal  injury  occasioned  by  the  col- 
lision of  two  vessels  d!oes  not  come  under  the  term  *' damage" 
as  used  in  the  above  section ;  and  that  the  Court  of  Admi- 
ralty has  no  jurisdiction  to  entertain  a  suit  instituted  under 
Lord  Campbell's  Act  for  personal  injuries  resulting  in  death 
occasioned  by  the  collision  of  two  vessels.  Within  what 
jurisdiction,  then,  was  the  alleged  wrong  done  here  ?  Not 
within  that  of  the- common  law  courts  of  this  country,  for, 
not  one  of  the  judges  who  took  part  iti  Beg.  v.  Keyni^) 
doubted  that  the  courts  of  common  law  have  no  natural  or 
inherent  jurisdiction  below  low-water  mark ;  and  not  within 
the  admiralty  jurisdiction,  because  the  Admiralty  Court 
never  had  jurisdiction  in  a  case  of  this  sort.  Order  xi, 
Rule  1,  therefore,  gives  no  power  to  serve  the  writ  of  sum- 
mons in  this  case  at  Hamburgh.  [Scott  v.  Lord  SeyTnour  (*) 
was  also  referred  to.]  • 

Clarkson  {BvM^  Q.C.,  and  B.  E.  Webster  with  hini),  for 
the  *plain tiff :    Jurisdiction  in  the  order  means  ter-    |I77 
ritorial  jurisdiction,  i.e.,  the  jurisdiction  of  the  Queen  as- 
Queen  of  England.     The  collision  which  resulted  in  the 
death  of  the  intestate  having  taken  place  within  three  miles 

(»)  2  Ex.  D.,  63,  161.  (»)  2  Ex.  D.,  63. 

(*)  Law  Rep..  6  a  B.,  729.  {*)  1  H.  <&  C,  219;  82  L.  J.  (Ex.),  61. 

20  Eng.  Rep.  57 
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of  the  coast  of  England,  the  act  done  was  within  the  limit 
of  that  jurisdiction.  The  existence  of  this  territorial  juris- 
diction is  the  very  foundation  of  s.  527  of  the  Merchant 
Shipping  Act,  1854.  The  wrong  complained  of  having  been 
done  within  Her  Majesty's  dominion  for  any  purpose,  there 
can  be  no  reason  why  the  order  for  the  service  of  the  pro- 
cess upon  the  persons  who  did  it  should"  not  be  made  out  of 
the  territory. 

[Lord  Coleridge,  C.J.:  The  majority  of  the  judges  in 
Heg.  V.  Keyn(^)  Were  of  opinion  that  the  territory  of  Eng- 
land stopped  at  low- water  mark ;  and  the  Legislature  has 
nowhere  for  this  purpose  extended  it  beyond  that.] 

Lord  Coleridge,  C.J.:  This  is  a  motion  to  set  aside  an 
order  for  the  service  of  a  writ  upon  the  defendants,  a  for- 
eign corporation,  at  Hamburgh.  I  am  of  opinion  that  the 
order  must  be  set  aside.  It  seems  to  me  to  be  quite  plain 
that  the  decision  in  Reg,  v.  Keyn  (*)  is  binding  upon  all  the 
courts.  The  ratio  decidendi  of  that  judgment  is,  that,  for 
for  the  purpose  of  jurisdiction  (except  where  under  special 
circumstances  and  in  special  acts  Parliament  has  thought 
fit  to  extend  it),  the  territory  of  England  and  the  sovereignty 
of  the  Queen  stops  at  low-water  mark.  The  matter  in  re- 
spect of  which  this  action  is  brought,  thelrefore,  happened 
beyond  the  jurisdiction  of  the  Queen's  courts ;  and  therefore 
I  think  Order  xi.  Rule  1,  does  not  enable  a  judge  to  order 
service  of  the  writ  out  of  the  jurisdiction.  .  I  think  further 
that  s.  527  of  the  Merchant  Spipping  Act,  1854,  has  no  ap- 
plication here.  That  section  gives  a  special  remedy  under 
special  circumstances,  and  those  circumstances  are  absent 
in  this  case. 

Grove,  J.:  I  am  of  the  same  opinion.  The  real  ques- 
tion is  whether  this  case  is  within  s.  527  of  the  Merchant 
Shipping  Act,  1854,  or  within  Order  xi.  Rule  1,  of  the  Rules 
of  1875.    Now,  the  words  of  the  section  are  very  clear.    They 

five  power  to  certain  persons,  where  injury  has  in  any  part  of 
78J  the  world  been  caused  by  *a  foreign  ship  to  any  prop- 
erty belonging  to  any  of  the  Queen's  subjects,  to  detain  the 
ship  if  found  in  any  port  or  river  of  the  United  Kingdom, 
upon  its  being  shown  that  the  injury  was  probably  caused 
by  the  misconduct  or  want  of  skill  of  the  master  or  mari- 
ners, *until  the  owner  makes  satisfaction  or  gives  security  to 
abide  the  event  of  an  action  in  respect  of  such  injury.  It  is 
enough  to  say  that  this  is  not  an  action  brought'  in  respect 
of  an  injury  to  property  by  the  ship  in  question  ;  and  that 
alone  appears  to  me  to  put  this  case  out  of  that  enactment. 

(»)  2  Ex.  D.,  63. 
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We  cannot  extend  the  remedy  beyond  what  the  statute  gives. 
As  to  Order  xi,  Rule  1,  that  does  not  alter  or  extend  the 
jurisdiction  of  the  courts,  but  only  gives  them  power  to 
allow  service  of  process  abroad  in  respect  of  a  cause  of 
action  arising  in  this  country.  That  leaves  the  jurisdiction 
of  the  courts  of  law,  whether  High  Court  or  Court  of  Admi- 
ralty, just  as  it  was  before.  We  are  clearly  bound  by  the* 
decision  of  the  majority  in  Reg.  v.  Keyn  (*). 

Denman,  J. :  I  am  of  the  same  opinion.  My  only  reason 
for  referring  the  matter  to  the  court  was,  that  the  point  was 
an  important  one,  not  that  I  entertained  any  doubt  as  to 
what  the  decision  ought  to  be.  I  think  Mr.  Clarkson  failed  to 
point  out  any  such  distinction  between  a  case  of  manslaugh- 
ter and  that  of  a  civil  action  as  would  enable  us  to  say  that 
the  decision  of  the  majority  of  the  court  in  Reg.  v.  Keyn  (') 
is  not  a  binding  authority  against  him.  The  only  case  in 
which  the  courts  can  exercise  the  power  given  to  them  by 
Order  xi.  Rule  1,  of  the  Rules  of  1876,  is,  where  the  act  or 
thing  complained  of  is  done  within  the  jurisdiction.  The 
case  of  Reg.  v.  Keyni^)  clearly  goes  the  length  of  holding 
that,  for  all  purposes,  apart  from  any  express  statutory 
provision,  the  moment  you  get  beyond  low- water  mark  you 
get  beyond  the  jurisdiction  within  which  the  Queen's  writs 
run.     The  order  must  be  rescinded  with  costs. 

Order  rescinded. 

Solicitors  for  plaintiff :  Oellatly^  Son  &  War  ton. 
Solictors  for  defendants :  Stokes^  Saunders  &  Stokes. 

(>)  2  Ex.  D.,  63. 


[2  Common  Pleas  Division,  187.] 
Feb.  1,  1877. 

*The  Tunbridge  Wells  Local  Board,  Appellants  ;    [187 

BissHOPP,  Respondent. 

PubUe  Health  Act,  1875  (88  A  89  Viet.  c.  55>— WiZ/W/y  exposing  an  infected  Person 

in  a  Public  Street  or  jiace. 

Sect  126,  subs.  2,  of  the  Public  Health  Act,  1875  (38  <&  89  Vict  c,  55),  subjects 
to  a  penalty  any  person  who  while  suffering  from  an  infectious  disorder  wilfully  ex- 
poses himself,  without  proper  precautions  against  spreading  the  disorder,  .in  any 
street  or  public  place,  <kc.,  or  who,  being  in  charge  of  any  person  so  suffering,  so 
exposes  such  person. 

A  medical  man  in  practice  in  Tunbridge  sent  a  patient  who  was  suffering  from 
scarlet  fever  to  the  fever  hospital  there  with  a  certificate,  directing  him  to  walk  in 
the  middle  of  the  road,  and  not  to  talk  to  any  one,  but,  in  consequence  of  an  alleged 
informality  in  the  certificate,  the  patient  was  refused  admission;  whereupon  the 
medical  man  walked  with  him  through  the  streets  of  the  town  to  the  resideuce  of  the 
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chairman  of  the  local  board,  from  whom  after  some  delay  he  obtained  an  order  fjr  the 
man's  admission  to  the  hoepitaL  He  then  returned  with  the  patient  to  the  police 
station  to  procure  the  ambuLance  to  convey  him  thither. 

Upon  an  information  against  the  medical  man  for  an  alleged  infringement  of  the 
statate,  the  justices  were  of  opinion  that  it  was  not  proved  before  them  that  the  medical 
man  "had  charge  of"  the  patient,  that  he  had  not  wilfully  exposed  the  patient  in  any 
street  or  public  place  "  without  proper  precaution  "  and  that  he  had  made  the  best 
use  of  the  means  at  his  disposal  to  prevent  the  spread  of  the  fever;  and  they  refused 
to  convict  him  :  • 

ffeldt  that  their  decision  was  right. 

Case  stated  by  two  justices  of  the  peace  for  the  county  of 
Kent  under  20  &  21  Vict.  c.  43. 

At  a  petty  sessions  holden  at  Tunbridge.  Wells,  Kent,  a 
complaint  was  preferred  by  the  clerk  to  the  local  board 
(hereinafter  called  the  appellants),  being  the  local  board  of 
health  of  the  town  of  Tunoridge  Wells,  against  James  Bis- 
shopp  (hereinafter  called  the  respondent),  under  s.  126  of 
the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  for  that 
the  respondent,  on  the  24th  and  26th  days  of  June,  1876,  at 
Tunbridge  Wells,  being  a  person  in  charge  of  one  William 
Field,  who  was  suffering  from  a  dangerous  infectious  dis- 
order, did  unlawfully  and  wilfully  expose  the  said  William 
Field,  without  proper  precaution  against  spreading  the  said 
disorder,  in  certain  streets  and  public  places  there. 

On  the  hearing  of  such  complaint  the  appellants  appeared 
by  their  solicitor,  and  the  respondent  by  counsel ;  ana,  hav- 
188]  ing  heard  *the  evidence  adduced  in  support  of  the 
complaint  and  the  respondent's  defence  thereto,  the  justices 
dismissed  the  complaint,  stating  the  following  case  for  the 
opinion  of  the  court : — 

1.  It  was  proved  that,  on  the  morning  of  the  24th  of  June 
last,  one  W.  Field,  who  was  then  suffering  from  scarlet  fever, 
called  at  the  police  station  at  Tunbridge  W  ells,  and  produced 
to  the  constable  on  duty  there  a  certificate  signed  by  the 
respondent,  a  surgeon  in  practice  at  Tunbridge  Wells,  in  the 
following  form : 

''  I  hereby  certify  that  I  believe  W.  Field,  of  No.  7  Gastle 
Street,  High  ^reet,  Tunbridge  Wells,  to  be  suffering  from 
an  infectious  disease,  and  that  it  is  desirable  that  the  case 
should  be  isolated.  I  therefore  request  that  the  case  may 
be  removed  to  the  temporary  hospital  and  the  treatment 
continued  with  less  risk  to  others. 

"J.  Bisshopp." 

In  the  copy,  the  italic  alterations  correspond  with  the 
additions  to  and  alterations  made  by  the  respondent  in 
the  printed  form  of  certificate  issued  by  the  appellants  for 
the  use  of  the  medical  man  practising  in  the  district. 
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The  constable  thereupon  went  in  search  of  the  sub-in- 
spector of  nuisances,  who  had  charge  of  the  ambulance, 
leaving  Field  sitting  on  the  steps  leading  from  the  public 
footway  into  the  Town  Hall,  r^'ot  being  able  to  find  the 
sub-inspector,  the  constable  returned  to  the  station  and  sent 
an  assistant  clerk  from  the  appellants'  oflSce  with  Field  to 
the  residence  of  the  sub-inspector. 

2.  The  assistant  clerk  went  with  Field  to  the  sub-inspec- 
tor's residence,  but  the  latter  was  still  from  home ;  and  the  as- 
sistant clerk,  on  examining  the  certificate  produced  by  Field, 
declined  to  give  him  an  order  for  the  ambulance  or  for  his 
admission  into  the  hospital  erected  by  the  appellants  for 
the  reception  of  fever  cases  arising  in  the  town  of  Tunbridge 
Wells,  because  the  respondent  had  altered  the  printed  form 
of  certificate  (*).  The  assistant-clerk  then  advised  Field  to 
go  back  to  his  lodgings  until  he  got  a  proper  certificate; 
and  Field  went  away. 

*3.  On  the  evening  of  the  next  day,  the  25th  of  [189 
June,  a  constable  on  duty  at  the  police  station  saw  Field 
in  the  street,  and  the  respondent  at  the  same  time  came  into 
the  station  and  said  that  he  had  a  patient  there  very  bad 
with  the  scarlet  fever,  and  that,  after  waiting  an  hour  with 
him  on  Tunbridge  Wells  Common,  near  the  residence  of  the 
chairman  of  the  local  board,  he,  the  respondent,  had  procured 
from  the  chairman  a  letter  ordering  Field  to  be  admitted 
into  the  fever  hospital.  The  constable  thereupon  got  out 
the  ambulance,  ana  Field  was  placed  in  it  and  taken  to  the 
hospital. 

4.  It  was  further  proved  on  the  part  of  the  respondent 
that  Field  first  called  upon  him  on  the  24th  of  June  at  his 
surgery  at  Tunbridge  Wells,  and  the  respondent,  seeing 
that  field  was  suffering  from  scarlet  fever,  and  hearing  that 
he  was  lodging  in  a  house  in  which  were  other  lodgers,  gave 
him  the  certificate  above  mentioned,  and  directed  him  to 
take  it  to  the  police  station,  and  in  going  there  to  walk  in 
the  middle  of  tne  road,  and  not  to  talk  to  any  one. 

5.  On  the  refusal  of  the  assistant  clerk  of  the  appellants 
to  order  Field's  admission  into  the  fever  hospital,  Field  re- 
turned to  his  lodgings,  slept  there  that  night,  and  on  th^ 
next  day,  the  26tn  of  June,  went  partly  by  railway  and 
partly  by  road  to  May  field,  where  his  sister  was  living ;  and, 
nis  sister  having  refused  to  take  him  in.  Field  walked  back 

(*)  The  only  alteration  was  this, — In-  tinae  the  treatment  with   less  risk  to 

stead  of  the  words  "  that  I  may  continue  others,"  the  respondent  himself  not  pro- 

the  treatment  with  less  risk  to  others^"  posing  to  attend  the  case, 
the  certificate  as  altered  ran,  "  and  conr 
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to  Tunbridge  Wells  and  again  went  to  the  respondent's 
surgery. 

6.  The  respondent  then  asked  Field  to  go  with  him  to  the 
residence  of  the  chairman  of  the  local  board,  and  they  then 
walked  together  across  the  common  to  Mount  Ephraim,  and, 
after  waiting  an  hour  upon  the  common  for  the  return  of 
the  chairman,  the  respondent  went  into  the  chairman's 
house  and  shortly  afterwards  returned  to  Field  with  a  letter 
from  the  chairman  containing  an  order  for  Field's  admission 
into  the  hospital ;  and  the  respondent  then  walked  w^ith 
Field  to  the  police  station,  where  the  latter  was  placed  in 
an  ambulance  and  removed  to  the  hospital. 

7.  The  medical  officer  of  health  for  a  large  portion  of 
West  Kent,  and  the  medical  officer  of  health  for  East  Sussex, 
were  then  called  on  behalf  of  the  respondent,  and  stated 
that  in  their  opinion  the  respondent  had  taken  the  better 
.190]  course  in  sending  Field  to  *the  police  station  with  a 
certificate  for  his  admission  to  the  fever  hospital,  rather 
than  directing  him  to  return  to  his  lodgings. 

8.  Upon  these  facts,  the  magistrates  were  of  opinion, — 
1.  That  it  was  not  proved  before  them  that  the  respondent 
had  charge  of  Field  within  the  meaning  of  s.  126,  suds.  2,  of 
the  Public  Health  Act,  1875,-2.  That  the  respondent  had 
not  wilfully  exposed  Field  in  any  street  or  public  place 
without  proper  precaution  against  spreading  the  disorder, — 
3.  That,  in  all  the  respondent  had  done,  he  had  acted  to 
the  best  of  his  judgment,  and  had  made  the  best  use  of  the 
means  at  his  disposal  to  prevent  the  spread  of  the  fever  from 
which  Field  was  suffering.  They  therefore  dismissed  the 
complaint. 

The  question  of  law  arising  on  the  above  statement  was, 
whether  or  not,  upon  the  facts  proved,  the  magistrates  were 
bound  in  point  of  law  to  convict  the  respondent.  The  court 
was  solicited  to  remit  the  case  to  the  magistrates  with  the 
opinion  of  the  court  thereon,  or  to  make  such  other  order 
as  to  the  court  might  seem  fit. 

H,  Matthews^  Q.C.,  for  the  appellants:  The  question 
turns  upon  the  construction  to  be  put  upon  s.  126  of  the 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  66),.  which  enacts 
that  "Any  person  who  (1),  while  suffering  from  any  dan- 
gerous infectious  disorder,  wilfully  exposes  himself,  without 
proper  precautions  against  spreading  the  said  disorder,  in 
any  street,  public  place,  shop,  inn,  or  public  conveyance, 
or  enters  any  public  conveyance  without  previously  notify- 
ing to  the  owner,  conductor,  or  •driver  thereof  that  he  is  so 
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Buffering ;  or  (2),  being  in  charge  of  anv  person  so  suffering, 
BO  exposes  such  sufferer ;  or  (3),  gives,  lends,  sells,  transmits, 
or  exposes,  without  previous  disinfection,  any  bedding, 
clothing,  rags,  or  other  things  which  have  been  exposed  to 
infection  from  any  such  disorder ;  shall  be  liable  to  a  penalty 
not  exceeding  £5 ;  and  a  person  who,  while  suffering  from  any 
such  disorder,  enters  any  public  conveyance  without  pre- 
viously notifying  to  the  owner  or  driver  that  he  is  so  suner- 
ing,  shall  in  addition  be  ordered  by  the  court  to  pay  such 
owner  and  driver  the  amount  of  any  loss  or  expense  they 
may  incur  in  carrying  into  effect  the  provisions  of  this  act 
with  respect  to  disinfection  of  the  conveyance."  .The  ques- 
tion *i8  whether  a  medical  man  who  walks  through  [191 
the  streets  of  a  populous  town  with  a  patient  infected  with 
scarlet  fever,  is  a  person  "  in  charge"  or  the  infected  person 
within  the  meaning  of  the  act.  What  happened  on  the 
24th  of  June  may  be  disregarded:  but  that  which  took 
place  on  the  25th  clearly  amounts  to  an  offence  on  the  part 
of  the  respondent  He  walked  with  Field  from  his  surgery 
to  the  residence  of  the  local  board  on  Tunbridge  Wells  Com- 
mon and  thence  to  the  police  station,  after  waiting  on  the 
common  one  hour. 

[Denman,  J. :  We  will  assume  that  he  walked  with  him 
in  the  middleof  the  street,  as  he  had  desired  Field  to  do  the 
day  before.] 

In  Rex  V.  Burnett  (*),  it  was  held  that  it  is  an  indictable 
offence  in  an  apothecary  unlawfully  and  injuriously  (*)  to 
inoculate  children  with  the  small-pox,  and  while  they  are 
sick  of  it  unlawfully  and  injuriously  to  cause  them  to  be 
carried  along  a  public  street. 

[Denman,  J.:  To  bring  the  respondent  within  the  penal 
consequences  of  the  act,  it  must  be  shbwn  that  what  he  did 
was  done    "wilfully,   and   without   proper  precautions." 

(*)  4  M.  <b  S.,  272.  causing    patients    inoculated    with    tho 

(^)  That  is,  "  in  an  incautious  manner,  small-pox  to  be  brought  to  his  surgery 

and  likely  to  affect  the  health  of  the  pub-  whilst  infected  with  the  disease, 
lie  -r  per  Lord  EUcnborough.    In  pass-        And  see  Bwl  v.  Siapp,  in  a  note  in 

ing  sentence  in  that  case,  Le  Blanc,  J.,  Glen   on    Public  Healtn,    10th   ed..   98, 

observed  that  "the  introduction  of  vac-  where  a  lodging-house  keeper  at  East- 

cination  did  not  render  the  practice  of  bourne  recovered  (and  retained)  a  verdict 

inoculation  for   small-pox   unlawful,  but  for  £120  against  a  lodger  who  knowingly 

that  in  all  times  it  was  unlawful  and  an  introduced  into  ^he  plaintiff's  house  cnil- 

indictable  offence  to  expose  persons  in-  dren  infected  with  scarlet  fever,  in  con- 

fected   with    contagious    disorders,   and  sequence  of  which  the  plaintiff  lost  four 

therefore  liable  to  communicate  them  to  of  his  own  children,  and  was  put  to  ex- 

the  public,  in  a  public  place  of  resort."  pense  for  medical  attendence  and  their 

See  also  Rex  v.  Vantandillc  (4  M.  &  S.,  funerals. 
73),  where  the  defendant  was  indicted  for 
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What  precautions  has  this  gentleman  failed  in  ?  He  could 
not  have  taken  him  along  the  streets  in  a  cab.] 

He  might  have  taken  him  early  in  the  morning  or  late  at 
night,  ft  is  clear  the  patient  himself  would  be  liable :  and 
the  person  who  bids  him  go  or  goes  with  him,  and  therefore 
has  charge  of  him,  is  equally  liable. 

192]  *[Denman,  J.:  Can  a  man  be  said  to  ''expose" 
or  to  be  '*in  charge  of"  one  who  is  of  full  age  and  a  free 
agent  ?] 

A  man  weakened  by  disease  may  fairly  be  said  to  be  ex- 
posed by  the  person  who  is  attenaing  upon  him :  the  stat- 
ute cannot  be  limited  to  legal  control,  or  it  will  become  a 
dead  letter. 

Keogh^  contra,  was  not  called  upon. 

Grove,  J.:  I  am  of  opinion  that  the  justices  in  this  case 
^id  quite  right.  There  is  nothing  upon  the  face  of  the  case 
to  show  that  the  respondent  wilfully  exposed  the  sufferer  in 
a  public  street  or  place  without  proper  precautions  against* 
spreading  the  disorder,  within  the  meaning  of  the  statute. 
Tfiie  material  facts  are,  that  the  respondent,  a  surgeon  in 
practice  in  Tunbridge  Wells,  finding  a  man  suffering  from 
scarlet  fever,  sent  him  with  a  certificate  to  the  constable  on 
duty  at  the  police  station  in  order  that  he  might  be  conveyed 
in  the  ambulance  to  the  fever  hospital,  telling  him  to  walk 
in  the  middle  of  the  road,  and  not  to  speak  to  any  one. 
The  assistant  clerk  to  the  local  board  refused  to  give  an 
order  to  the  sub-inspector  of  nuisances  for  the  patient's  ad-  , 
mission  into  the  hospital,  on  the  ground  that  certain  blanks 
in  the  certificate  had  not  in  his  judgment  been  properly 
filled  up,  and  told  the  man  to  go  back  to  his  lodgings  until 
he  got  a  proper  certificate.  What  occurred  on  that  occasion 
was  clearly  not  the  fault  of  the  medical  man.  On  the  fol- 
lowing day  the  respondent  took  the  patient  to  the  house  of 
the  chairman  of  the  local  board,  who  after  considerable  de- 
lay-gave  him  a  letter  ordering  his  admittance  into  the  hos- 
pital, where  he  was  at  last  received.  The  medical  man 
seems  to  have  conducted  himself  with  great  humanity,  and 
I  am  at  a  loss  to  see  how  he  could  have  done  better  than  he 
did.  The  magistrates  were  of  opinion  that  it  was  not  proved 
before  them  that  the  respondent  "had  charge  of"  the  sick 
man  within  the  meaning  of  s.  126,  subs.  2,  of  the  Public 
Health  Act,'  1876.  That  might  possibly  be  arguable:  but  it 
is  immaterial,  because  I  am  of  opinion  that  the  magistrates 
were  quite  right  in  the  other  two  findings,  viz.,  that  the 
respondent  had  not  wilfully  exposed  the  sufferer  in  any 
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street  or  public  place  without  proper  precautions  against 
spreading  the  disorder ;  and  that  in  all  lie  had  done  he  had 
acted  to  the  best  of  his  judgment,  and  had  made  the  best 
use  *of  the  means  at  his  disposal  to  prevent  the  [193 
spread  of  the  fever.  It  seems  to  me  that  all  the  evidence 
points  that  way. 
Denman,  J. :    The  only  question  presented  to  us  by  the 

i'ustices  is,  whether  or  not,  upon  the  facts'  proved,  they  were 
)ound  to  convict  the  respondent.  I  must  say  I  entertain 
great  doubt  whether  any  question  of  law  is  raised  at  all.  In 
the  first  place,  the  justices  state  that  they  were  of  opinion 
that  it  was  not  proved  before  them  that  the  respondent  had 
charge  of  Field  within  the  meaning  of  s.  126,  subs.  2,  of  the 
statute.  Now,  there  may  be  cases  in  which  the  patient  may 
be  utterly  unable  to  take  care  of  himself,  and  wliere  a  mea- 
ical  man  may  so  conduct  himself  as  to  justify  the  justices 
in  finding  that  he  had  him  in  charge.  But  it  by  no  means 
follows  that  merely  walking  by  the  side  of  a  man  who  is 
able  to  walk  alone  will  bring  him  within  that  category.  I 
cannot  therefore  say  that  the  justices  were  bound  to  hold 
that  the  respondent  had  charge  of  Field ;  nor  am  I  prepared 
to  say  that  their  decision  upon  this  point  was  unreasonable. 
With  respect  to  the  exercise  of  proper  precautions,  I  think 
that  involves  a  question  of  fact.  The  clause  in  question 
refers  to  two  cases, — 1.  that  of  a  person  wilfully  exposing 
himself  without  proper  precautions  against  spreading  the 
disorder, — 2.  that  of  a  person  who,  being  in  cnarge  of  any 
person  so  suffering,  so  exposes  the  sufferer.  I  think  the 
magistrates  would  have  been  well  justified  in  finding  that 
there  had  been  no  exposure  at  all.  The  poor  man  having 
been  improperly  refused  admission  to  the  hospital  on  the 
first  occasion,  the  doctor  walked  with  him  the  next  day  to 
the  residence  of  the  chairman  of  the  local  board.  Whether 
or  not  he  did  so  without  proper  precautions  against  spread- 
ing the  contagion  was  a  question  of  fact.  It  appears  that 
on  the  first  day  he  gave  the  patient  good  advice ;  and  there 
is  nothing  to  show  that  he  was  guilty  of  any  want  of  caution 
when  he  himself  went  with  him.  The  justices  have  found 
that  the  respondent  did  not  expose  Field  without  proper  pre- 
caution against  spreading  the  disorder,  and  that  he  made  the 
best  use  of  the  means  at  his  disposal  to  prevent  the  spread 
of  the  fever.  That  is  a  finding  of  fact,  upon  which  I  entirely 
agree  with  them.  I  doubt  whether  any  question  of  law  is 
involved  in  the  case  at  all. 

*Keogh^  for  the  appellant^,  asked  for  the  costs  as    [194 
well  of  the  proceedings  below  as  of  the  appeal. 
20  Eng.  Rep.  .        58 
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Grove,  J.:  The  master  tells  us  that  we  have  no  jurisdic- 
tion over  the  costs  below.  We  can,  therefore,  only  deal 
with  the  costs  of  the  appeal. 

Decision  affirmed^  with  costs. 

Solicitors  for  appellants :  Halse,  Trustram  &  Co.^  for  W. 
C.  Cripps,  Tunbriage  Wells. 

Solicitors  for  respondent :  Hughes^  Hooker^  Buttanshaw 
&  Murton, 

As  to  criminally  exposing  an  infected  The    question    whether  vaccination 

person  so  as  to  endaneer  tne  health  of  would,  under  all  the  circumstances  of 

the  public,  see  1  Bish.  Cr.  Proc.  (2d  the  case,  have  been  a  proper  precaution 

ed.),  §  524  ;  1  Bish.  Cr.  Law  (6th  ed.),  for  the  lessor  to  have  taken  is  for  the 

t  489-494 ;  Bish.  St.  Crimes,  §  20  ;  2  jury:  Minor  tJ.  Sharon.  112  Mass.,  477. 

hart.  Cr.  Law  (7th  ed.),  §  288&-8.  A  person  has  no  right,  even  under 

As  to  the  powers  of  a  board  of  health  the  direction  of  the  president  of  a  board 
see  1  Dillon's  Munic.  Corp.,  (2d  ed.),  of  health,  to  place  a  family  infected 
gS  93-6,  303-328 ;  2  id.,  g^  757,  775  ;  2  with  small -pox  in  an  unoccupied  dwell- 
Monthly  Western  Jur.,  218;  Seavey  ing  house  belonging  to  another,  with- 
V.  Preble,  64  Maine,  120 ;  People  «.  out  the  consent  of  the  owner,  or  au- 
Hoff,  3  Parker,  216  ;  Health,  etc.,  t).  thority  from  the  hoard  of  health  of  the 
Knoll,  70  N.  Y.,  530,  4  Abb.  N.  C,  97  ;  town,  although  such  removal  of  the 
Metropolitan,  etc.,  «.  Heister,  87  N.  Y.,  family  may  be  necessary  to  prevent 
661  ;  Rider  d.  Fuller,  13  Hun,  669  ;  the  spread  of  the  disease  :  Beck  with  t. 
Gregory  v.  R.  R.  Co.,  40  N.  Y..  273  ;  Sturtevant,  42  Conn.,  158. 
Bates  t).  District  Columbia,  1  MacAr-  See  authorities  cited  by  counsel,  pp. 
thur,  433;   Salem  v.  Eastern,  etc.,  98  160-2. 

Mass.,  431;  Slotts  «.  Rockingham  Co.,  So  if  a  house  rtady  furnished,  be  at 

53  N.  H. ,  598  ;  Mclntyre  «.  Pembroke,  the  time  of  its  letting  greatly  infested 

53  N.  H.,  462 ;  State  «.  Street,  etc.,  36  with  bugs,  it  has  been  held  there  was 

N.  J.  Law,  283  ;  Hutton  t.  Camden,  39  an  implied  warranty 9A\xi  its  fitness  for 

N.  J.  Law.  122 ;  Yates  v.  Milwaukee,  habitation,  and  the  tenant  could  quit 

10  Wall.,  497 ;  Richmond  d.  Smith,  15  without  notice  :  Smith  «.  Marrable,  11 

Wall.,  429  ;  Slaughter  House  Cases,  16  Mees.  &  Welsh.,  5. 

Wall.,  86,  1  Wood's  C.  C.   Rep.,  21,  See,  however,  cases  cited  in  note  to 

Id,,  50;    Elais  a.  Pulford,  86  Wise.,  Johnson  &  Co.'s  Am.  ed.;    Forsyth's 

587  ;  Kollock  c.  City,  87  Wise.,  348.  Hortensius,  236  note. 

The  owner  of  a  dwelling  house  who.  The  rule  of  an  implied  warranty  of 

knowing  that  it  is  so  infected  with  the  fitness  does  not  applv  to  an  ordinary 

small -pox  as  to  endanger  the  health  of  letting  of  a  house  for  habitation  :  Kerr 

the  occuphnts,  leases  it,  for  the  purposes  on  Frauds  (1st  Am.  ed.),  104;  Hart  «. 

of  habitation,  without  disclosing  the  Windsor,  12  Mees.  &  Welsb.^  68 ;  Dy- 

fact,  to  one  who  is  ignorant  of  its  con-  ett  v,  Pendleton,  8  Cow.,  728,  reversing 

dition,  and  who,  witliout  contributory  4  id.,  581  ;    Etheridge  v.   Osbom,  12 

negligence  on  his  part,  by  reason  of  the  Wend.,  529  ;  Westlake  «.  De  Graw,  25 

state  of  the  house,  is  attacked  by  the  Wend.,  669;    Keates  v.  Cadogan,   10 

disease,  is  liable  to  an  action :  Minor  C.  B.,  591 ;   Chapman  v.  Gregory,  84 

V.  Sharon,  112  Mass.,  477;   Cesar  t).  Beav.,  250  ;  McGlashan  «.  Tallmadge, 

Kaurtz,  60  N.  Y.,  229.  87  Barb.,  314-5  ;  Dutton  «.  Gerrish,  9 

When  a  landlord  knows  that  a  cause  Cush.,  89. 

exists  which  renders  his  premises  un-  Nor  to  the  case  of  a  pasture  let  by  the 

fit  for  occupation,  it  is  a  wrongful  act  owner,  over  which  had  been  accident- 

on  his  part,  amounting  Ui  fraud,  to  rent  ally  spread,  without  his  knowledge,  a 

them  without  giving  notice  of  their  poisonous  substknce  which  kills  the 

condition:  Wallace  t).  Lent,  29  How.  cattle  feeding  in  the  pasture  :  Sutton  v. 

Pr..  289,  1  Daly,  481.  Temple.  12  Mees.  &  Welsh.,  52. 

See  also  Seavey  c.  Preble,  64  Maine,  It  has  been  held  to  be  sufficient  evi- 

120.  dence  to  justify  a  submission  of  the 
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question  of  eviction  to  a  jury  whether  house  is  not  an  eviction  of  another  ten- 

the  keeping  of   lewd   women  in.  an-  ant:  Dewitt  u.  Pierson,  112  Mass.,  8. 

other  part  of  a   house  leased  is  not  It  has  been  held  not  to  be  a  justifica- 

an  eviction:  Dyett  tJ.  Pendleton,  8 Cow-  tion  for  a  trespass  by  the  landlord  in 

en,  727.  forcibly  entering  and  dispossessing  a 

But  see  I)ewitt  v.  Pierson,  112  Mass.,  tenant  who  keeps  a  bawdy  house :  Mil- 

8  ;  Vanderbilt  v.  Persse,  3  E.  D.  Smith,  ler  v.  Ferpan,  37  N.  J.  Law,  55. 

428,  430  ;  Edgerton  r.>Page,  20  N.  Y.,  It  is  no  defence  to  an  action  for  rent 

281:  Greton  v.  Smith,  33  N.  Y.,  249;  that  a  house  had  been  occupied  as  a 

McGlashan   v.   Tallmadge,   37   Barb.,  bawdy  house,  and  that  the  landlord 

815.  knowing  the  fact  at  the  time  of  the 

But  the  mere  fact  that  one  tenant  renting  concealed  it :  Meeks  v.  Bower- 
keeps  a  bawdy  house  in  one  part  of  a  man,  1  Daly,  99. 


[2  Common  Pleas  Division,  194.] 

Dec.  7,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

Griffith  and  Wife  v.  Taylor. 
Thatcher  v.  Taylor. 

AeHonfor  FaUe  Imprisonment — JUffhZ  to  Notice  of  Action  under  as.  103,  113,  o/  24  <fc 
26  Vict.  c.  9^—** Found  eommiUing" — "Jmmediatdp  apprehended^ 

In  an  action  for  false  imprisonment,  defendant  set  up  as  a  defence  that  he  had  had 
no  notice  of  action,  to  which  he  was  entitled  under  s.  113  of  24  <fe  26  Vict,  c  96 :  for 
that  he  had  caused  plaintiff  to  be  arrested  under  s.  103,  believing  he  had  found  her 
committing  a  felony.  The  jury  found  that  plaintiff  had  not  committed  the  felony, 
but  that  defendant  bona  fide  believed,  and  on  reasonable  grounds,  in  the  existence  of 
facts  which  would  have  justified  him  in  acting  as  he  had  done.  On  this  findihg 
the  verdict  was  entered  for  defendant  Plaintiff  had  not  been  apprehended  on  the 
spot  where  defendant  believed  he  had  found  her  committing  the  felony,  and  the 
question,  whether  or  not  she  had  been  "  immediately  apprehended,"  had  not  been 
left  to  the  jury  : 

Held^  that  this  was  a  question  of  fact  for  the  jury  which  ought  to  have  been  left  to 
them,  and  that  there  must  therefore  be  a  new  triaL 

These  were  two  actions  tried  together,  arising  oat  of  the 
same  circumstances,  the  plaintiff  in  the  second  action  being 
the  sister  of  the  female  plaintiff  in  the  first  action ;  the  plead- 
ings in  the  two  actions  were  identical. 

First  count,  for  false  imprisonment,  in  giving  the  female 
plaintiff  into  custody  of  a  policeman  on  a  charge  of  felony, 
and  causing  her  to  be  imprisoned  at  a  police  station  until 
she  was  dismissed  by  the  inspector,  by  reason  of  the  defen- 
dant not  appearing  to  prosecute. 

*Second  count,  for  malicious  prosecution  of  the  [195 
female  plaintiff  before  justices,  on  a  charge  of  stealing  a  box 
of  eggs. 

Pleas.  To  the  first  count,  1..  Not  guilty  by  statute  (24  &  25 
Vict.  c.  96,  ss.  1-4,  91-99,  108,  113). 

2.  Setting  out  all  the  facts,  and  justifying  on  the  ground 
that  the  defendant  had  reasonable  and  probable  cause  for 
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suspecting  the  plaintiff  to  be  guilty  of  having  stolen  the  box 
of  eggs. 

3.  To  the  second  count,  not  guilty,  and  other  pleas  which 
it  ip  unnecessary  to  give, 

At  the  trial  before  Brett,  J.,  at  the  sittings  in  Middlesex 
after  Michaelmas  Term,  1874,  it  appearecj.  that  the  defen- 
dant lived  at  Reading.  On  an  evening  in  July,  1874,  he  was 
about  to  proceed  by  the  9  p.m.  train  from  Oxford  to  Read- 
ing, and  ne  left  a  small  deal  box  containing  eggs  on  the 
counter  of  the  book  stall  on  the  platform  at  the  railway  sta- 
tion, while  he  went  into  the  refreshment  room ;  on  his  return 
the  box  was  gone,  and  as  the  train  was  about  to  start,  he 
was  obliged  to  get  into  the  train  without  searching  for  it. 
The  first  place  at  which  the  train  stopped  was  Reading,  where 
he  got  out  and  went  along  the  train  with  the  guard,  and 
found  his  box  under  the  seat  in  a  third  class  carriage  in 
which  the  two  female  plaintiffs  were  seated.  The  guard 
went  for  the  station  master ;  while  he  was  gone,  the  plain- 
tiffs, as  the  defendant  swore,  moved  the  box  and  endeavored 
to  conceal  it  with  their  petticoats ;  he  took  the  box  away, 
charging  them  with  having  stolen  it,  and  requested  the  station 
master,  who  had  come  to  the  carriage  with  the  guard,  to  take 
them  into  custody.  The  station  master  declined  to  do  so  ; 
and  in  the  meantime  the  male  plaintiff  and  four  other  male 
companions  had  returned  from  the  refreshment  room  to  the 
carriage,  and  the  train  started,  carrying  theplaintiffs  to  Lon- 
don, the  defendant  remainingat  Reading.  He  communicated 
immediately  with  the  police  at  the  Reading  station,  and  they 
at  his  instigation  telegraphed  to  the  police  at  Paddington  sta- 
tion (the  train  not  stopping  between  Reading  and  radding- 
ton)  to  take  the  two  female  plaintiffs  into  custody,  describing 
them  and  the  carriage  they  were  in,  and  what  they  were 
charged  with,  and  saying  the  prosecutor  would  come  up  by 
the  ''fast"  train  in  the  morning;  this,  however,  was  reaa 
"first"  train.  The  plaintiffs  were  arrested  by  the  police  in 
196]  London,  and  kept  *in  the  police  station  till  the  first 
train,  the  mail  train,  arrived  from  Reading,  at  4.30  a.m.,  and 
the  defendant  not  being  in  it,  the  police  inspector  let  the  plain- 
tiffs go,  having  first  ascertained  that  they  had  given  a  true 
address.  They  were  a  day  or  two  afterwards  arrested  under 
warrants,  and  taken  before  the  magistrates  at  Oxford.  The 
charge  was  dismissed  bv  the  bench,  but  not  unanimously. 
No  notice  of  action  had  been  given. 

The  counts  for  false  imprisonment  were  abandoned  in  the 
course  of  the  trial. 

The  jury,  in  answer  to  questions  by  the  judge,  stated 
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that  they  were  unable  to  agree  as  to  whether  a  felony  had  been 
committed ;  but  they  found  that  the  plaintiffs  had  not  stolen 
the  box,  that  the  defendant  bona  fide  believed  that  the  plain- 
tiffs had  stolen  the  box,  and  believed  bona  fide^  on  reason- 
able grounds,  facts,  which,  if  true,  would  have  justified  him. 

A  verdict,  by  consent,  was  taken  in  each  action  for  the 
plaintiff  on  the  second  plea,  with  nominal  damages  ;  and  on 
the  first  plea  the  verdict  was  directed  to  be  entered  for  the 
defendant,  on  the  ground  that,  on  the  finding  of  the  jury, 
he  was  entitled  to  notice  of  action  (*). 

A  rule  for  new  trial  was  afterwards  obtained,  on  the 
ground,  inter  alia^  of  misdirection,  that  the  judge  did  not 
safficiently  direct  the  jury  as  to  the  meaning  of  the  words 
''found  committing,"  so  as  to  enable  them  to  decide  whether, 
upon  the  facts,  the  defendant  was  entitled  to  notice  of  action 
under  the  statute.  That  the  *judge  misdirected  the  [197 
jury  in  telling  them  that  '*  if  such  a  state  of  things  existed 
as  gave  the  defendant  reasonable  and  probable  cause  to  sus- 
pect and  believe,  and  if  he  did  honestly  and  bona  fide  believe, 
that  the  plaintiffs  had  stolen  the  box,  the  defendant  would 
be  entitled  to  the  verdict ;"  and  the  judge  ought  to  have  told 
the  jurj'^  that,  to  entitle  the  defendant  to  notice  of  action,  they 
must  find  that  he  honestly  and  bona  fide  believed  the  plain- 
tiffs were  found  committing  the  offence  for  which  he  gave 
them  into  custody. 

The  rule  was  argued  on  the  11th  of  Jan.,  1876,  before  Lord 
Coleridge,  C.J.,  and  Brett  and  Archibald,  J  J.,  who  took 
time  to  consider ;  and  on  the  28th  of  April,  1876,  the  judg- 
ment of  the  court  was  delivered  by  Lord  Coleridge,  C.J., 
making  the  rule  absolute  f). 

(})  24  &  25  Vict.  c.  do  (An  act  to  con-  six  months  after  tlie  fact  oommitted, 
solidate  and  amend  the  Statute  Law  of  and  not  otherwise ;  and  notice  in  writ- 
England  and  Ireland  relating  to  larceny  ing  of  such  action  and  of  the  cause 
and  other  similar  offences),  s.  103:  thereof  shall  be  given  to  the  defen- 
**An7  person  found  committing  any  dant  one  month  at  least  before  the  com- 
offence  punishable,  either  upon  indict-  mencement  of  the  action  ;  and  in  any 
ment  or  upon  summary  conviction,  by  such  action  the  defendant  may  plead 
virtue  of  this  act,  except  only  the  of-  the  general  issue,  and  give  this  act  and 
fence  of  angling  in  the  daytime,  may  the  special  matter  in  evidence  at  any 
be  immediately  apprehended  without  a  trial  to  be  had  thereupon  ;  .  .  ." 
warrant  by  any  person,  and  forthwith  (')  After  stating  the  pleadings,  the 
taken,  together  with  such  property,  if  facts,  and  the  findings  of  the  jury,  Lord 
any,  before  some  neighboring  justice  Coleridge,  C. J.,  proceeded  :  Tiil  almost 
of  the  peace,  to  be  dealt  with  according  the  very  end  of  the  argument  before  us, 
to  law  ;  .  .  ."  s.  113.  "All  actions  and  we  were  under  the  impression,  an  im- 
prosecutions  to  be  commenced  against  pression  shared  by  my  learned  Brother 
any  person  for  anything  done  in  pursu-  who  tried  the  case,  that  the  arrest  was 
ance  of  this  act  shall  be  laid  and  tried  a  continuing  one  ;  that  the  plaintiffs 
in  the  county  where  the  fact  was  com-  had  been  bailed  and  had  appeared  at 
mitted,  and  shall  be  commenced  within  Oxford* in  consequence  of  the  arrest 
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The  defendant  appealed. 

The  grounds  of  appeal  were :  That  there  was  no  misdi- 
198]  rection  by  *tne  judge  at  the  trial  leading  to  the  ver- 
dict for  defendant ;  and  that  the  Common  Pleas  Division 
were  in  error  in  holding  that  defendant  could  not  be  pro- 
tected by  s.  103  of  24  &  25  Vict.  c.  96,  and  the  other  sections 
relied  on  in  the  plea,  because  plaintiffs  were  not  kept  in 
arrest  until  they  were  brought  up  for  examination  before  a 
magistrate  under  the  circumstances  stated  in  the  evidence. 

Dec.  6.  Jelf  and  Bosanquet^  for  the  defendant :  It  can- 
not be  now  disputed,  that,  upon  the  latest  authorities,  in 
order  to  entitle  the  defendant  to  notice  of  action  under  s.  113 
of  24  &  25  Vict.  c.  96,  it  is  sufficient  that  he  acted  under  a 
hona  fide  belief  in  the  existence  of  circumstances  which,  if 
they  had  really  existed,  would  have  justified  him  in  arrest- 
ing the  plaintiffs  under  s.  103(*).  The  rule  was  originally 
obtained  in  the  Court  of  Common  Pleas  on  the  ground  that 
the  jury  had  not  found  that  the  defendant  believed  that  the 
plaintiffs  were  foilnd  committing  the  offence.  The  jury,  in 
consequence  of  the  way  the  judge  left  the  case  to  them,  found 
that  the  defendant  bond  j€«e  believed  that  the  plaintiffs  had 
stolen  the  box,  and  that  his  belief  was  founded  on  reason- 
able grounds.  This  was  more  than  was  necessary,  as  it  has 
been  determined  in  several  cases  that  the  bona  fide  belief  is 
sufficient.  But  if  the  defendant  bona  fide  believed  that  the 
plaintiffs  stole  the  box,  he  must  have  believed  that  they' 

which  took  place  at.Padding^n  on  the  which  the  plaintiffs  were  taken  to  Ox- 
arrival  of  the  plaintlfEs  from  Reading,  ford  ;  indeed  it  was  at  once,  when  men- 
This  gave  rise  to  a  lengthened  and  elab-  tioned,  properly  conceded  by  the  plain- 
orate  argument.on  the  true  construction  tiffs'  counsel.  It  is  indeed  unfortunate 
of  the  words  "found  committing"  in  that  the  attention  of  my  learned  Brother, 
8.  108  of  24  &  25  Vict.  c.  96,  whether  the  at  the  trial,  and  that  our  attention,  on 
conduct  of  the  defendant  was  within  the  argument,  was  not  called  to  the  true 
the  protection  of  that  section,  and  state  of  facts.  As  matters  now  stand, 
whether  therefore  he  was  entitled  to  however,  it  becomes  unnecssary,  and 
notice  of  action  under  s.  113  of  that  indeed  impossible,  for  us  to  discuss 
statute.  But  it  now  appears  that  the  questions  which  do  not  arise,  and  can- 
arrest  upon  which  the  plaintiffs  were  not  arise,  upon  the  facts  of  this  case, 
carried  to  Oxford  and  there  examined,  The  misapprehension  to  which  I  have 
and  in  respect  of  which  it  was  sug-  adverted,  in  point  of  fact  led  naturally, 
gested  that  the  provisions  of  s.  103  had  indeed  inevitably,  to  misdirection  in 
been  substantiaUy  followed,  was  en-  point  of  law.  No  such  justification  as 
tirely  distinct  from  and  unconnected  the  jury  have  in  fact  found,  and  no  such 
with  the  first  arrest  at  Paddington  and  considerations  as  they  were  directed  to 
the  detention  in  the  police  station  there,  entertain,  really  existed  on  the  facts  of 
for  which  the  action  was  brought,  and  the  case  ;  and  on  this  short  but  decisive 
to  which  alone  the  language  of  the  first  ground  the  rule  must  be  absolute  for  a 
count  of  the  declaration  is  applicable,  new  trial  in  both  cases. 
This  could  not  bo  denied  upon  refer-  (')  Ante,  p.  196. 
ence  to  the  dates  of  the  warrants  upon 
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were  found  committing  the  felony :  for  the  box  was  in  their 
possession  at  Reading,  and  consequently  if*  they  took  it  at 
Oxford,  as  the  defendant  must  have  believed,  there  was  a 
continuing  asportavit  at  Reading.  The  judgment  in  the 
court  below,  however,  did  not  proceed  on  any  such  ground 
as  this,  but  on  the  ground,  apparently,  that,  as  the  taking 
of  the  plaintiflfs  before  the  magistrates  at  Oxford  was  not  in 
consequence  of  their  apprehension  at  Paddington,  but  under 
warrants,  there  had  not  been  a  taking  ''forthwith"  before  a 
magistrate,  and  consequently  s.  103  had  not  been  pursued, 
and  the  defendant  could  not  be  entitled  to  the  verdict  on  the 
first  plea.  That,  it  is  submitted,  is  clearly  erroneous;  if 
the  defendant  did  all  he  could,  and  all  he-  ought,  up  to  the 
arrest,  it  was  not  his  fault  that  the  apprehension  proved 
abortive ;  that  was  .the  fault  of  the  police  in  allowing  the 
plaintiflfs  to  go  without  taking  bail. 

*[CocKBURN,  C.  J.:  It  is  difficult  to  understand  the  [199 
ground  of  the  judgment  of  the  Common  Pleas  Division,  but 
if  that  is  the  grounds  I  must  say  I  cannot  agree  with  it.  It 
was  the  defendant's  business  to  apprehend,  or  cause  the 
plaintiflfs  to  be  apprehended,  and  thti  business  of  the  police 
to  take  them  before  the  magistrates.  But  there  is  a  more 
formidable  objection,  to  my  mind,  in  the  defendant's  way — 
Was  the  apprehension  of  the  plaintiflfs  'Mmmediate?"] 

The  defendant  made^hot  pursuit,  which  is  all  that  "im- 
mediate" means.  It  is  sufficient  if  a  man  acts  reasonably 
within  the  statute ;  he  need  not  follow  it  to  its  very  letter: 
Mead  v.  Coker  (*).  The  station-master  refused  to  take  upon 
himself  to  arrest  the  plaintiflfs  at  Reading;  no  policeman 
was  on  the  spot,  and  the  defendant  could  not  have  arrested 
them  himself,  and  the  train  went  on.  He  immediately  tele- 
graphed to  Paddington,  the  train  not  stopping  at  any  pre- 
vious station  ;  which  is  precisely  as  if  he  nad  raised  a  nue 
and  cry,  and  pursued  the  plaintiffs.  The  pursuit  here  was 
commenced  immediately  on  the  commission  of  the  oflfence, 
not  as  in  Downing  v.  CapellC^. 

2>.  Seymour^  Q.C.,  and  Cidpepper^  for  the  plaintiffs: 
The  question  which  ought  to  have  been  left  to  the  jury  was 
whether  the  defendant  bona  fide  believed  that  the  plaintiffs 
were  found  committing  the  offence :  Hoberts  v.  Orchard  ('). 
"Found  committing"  must  be  construed  strictly:  Horley 
V.  Rogers  (*).  The  felony,  if  committed  at  all,  must  have 
been  committed  at  Oxford,  so  that  the  plaintiffs  could  not 
be  found  committing  it  at  Reading  ;  and  though  it  has  been 

(»)  IS  C.  B..  860;  22  L.  J.  (C.P.),  201.         (»)  2  H.  A  C,  769;  88  L.  J.  (Ex.).  66. 
(•)  Law  Rep.,  2  C.  P.,  461.  if)  2  E.  «fe  E.,  674 ;  29  L.  J.  (M.C.),  140. 
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held  that  there  need  not  be  a  reasonable  ground  for  the  be- 
lief, still  there  must  be  some  facts  on  which  the  belief  dkn  be 
founded :  (Jhamberlain  v.  King  ('). 

[CocKBURN,  C.  J.:  I  question  whether  the  finding  of  the 
lury  as  to  this  is  not  sufficient,  looking  at  the  facts.  The 
;  ury  have  found  that  the  defendant  believed  the  plaintiffs 
;o  have  stolen  the  box ;  and  if  they  stole  it  the  asportamt 
was  continuous,  and  amounted  to  a  fresh  taking  at  Beading 
(see  1  Hale's  P.  C,  507-8),  and  if  so,  the  <|efendant  migh( 
well  have  believed  that  they  were  found  committing  the 
offence.] 

200]  *But  then  there  was  no  immediate  arrest  at  Read- 
ing: and  there  the  box  was  taken  away  from  them.  It 
might  not  be  convenient  to  the  defendant  to  make  the  arrest 
himself,  and  possibly  he  acted  with  a  wise  discretion  in  not 
attempting  it;  but  the  offender  must  be  taken  ipso  facto 
committing  the  offence,  and  forthwith  taken  before  a  magis- 
trate. Rex  V.  Curran  {*) ;  neither  of  which  things  was  done 
in  the  present  case. 

Dec.  7.  Bosanquefy  in  reply :  It  is  sufficient  to  entitle 
the  defendant  to  notice  of  action  that  he  bona  fide  believed 
that  the  plaintiffs  were  committing  the  offence,  even  if  they 
really  were  not  guilty. 

[Bramwell,  J. a.:  The  old  case  of  Cann  v.  Clippertoni^) 
is  to  that  effect.] 

As  to  immediate  apprehension,  if  the  offender  escapes  and 
is  arrested  after  fresh  pursuit,  that  is  sufficient.  In  Han- 
wayy.  BovUhee{^\  Tindal,  C.J.,  said:  "The  words  of  the 
present  statute"  [7  &  8  Greo.  4,  c.  30,  s.  28,  which  are  essen- 
tially the  same  as  those  of  the  present  act]  "must  not  be 
taken  so  strictly  as  to  defeat  its  reasonable  operation.  Sup- 
pose a  party  seen  in  the  act  of  committing  the  crime  were  to 
run  away  and  immediate  and  fresh  pursuit  to  be  made :  I 
think  that  would  be  sufficient.  So  in  this  case,  the  party  is 
actually  seen  in  the  commission  of  the  act  complained  of; 
as  soon  as  possible  an  officer  is  sent  for,  and  he  is  taken  as 
soon  as  possible.  No  greater  diligence  could  be  required ; 
and  that  being  the  case,  I  think  it  must  be  treated  as  an  im- 
mediate apprehension."  .  .  So,  in  the  present  case,  as 
soon  as  possible  the  police  were  called  in  and  the  plaintiffs 
arrested. 

CocKBUjiN,  C.J.:  I  am  of  opinion  that  the  order  of  the 
Common  Pleas  Division  for  a  new  trial  should  be  affirmed, 
though  not  on  the  grounds  on  which  that  court  is  said  to 

(»)  Law  Rop.,  6  C.  P.,  474.  (»)  10  A.  A  E.,  582. 

(»)  8  C.  A  P.,  397.  O  1  Mood.  A  Rob.,  15,  18-19. 
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have  proceeded ;  I  confess,  however,  I  do  not  quite  under- 
stand the  judgment. 

The  question  turns  on  ss.  103  and  113  of  24  &  26  Vict.  c.  96. 
[The  Lord  Chief  Justice  read  the  two  sections.]  According 
to  the  latest  authorities  on  the  subject  of  notice  of  action  for 
*anything  done  in  pursuance  of  a  statute,  the  law  is  [201 
that  in  order  to  entitle  a  party  to  notice  he  must  have  acted 
under  the  bona  fide  belief  in  the  existence  of  circumstances 
which,  if  they  had  really  existed,  would  have  amounted  to 
a  justification.  The  decision  in  the  present  case  turns  on 
two  separate  and  distinct  parts  of  s.  103.  The  first  relates 
to  the  person  arrested  having  been  "found  committing''  an 
offence  against  the  statute  ;  and  as  to  that  part  of  the  case 
the  question  of  the  bona  fide  belief  of  the  defendant  is  essen- 
tial. The  second  part  relates  to  the  '*immediateness"  of 
the  apprehension,  and  there  the  question  turns,  not  on  what 
was  in  the  mind  of  the  defendant,  but  on  what  was  actually 
done  by  him.  •  On  the  one  question,  bona  fide  belief  in  a 
certain  state  of  facts  is  enough;  although  no  felony  was 
actually  committed ;  on  the  other,  it  is  necessary,  in  order 
to  obtain  the  statutory  protection,  to  show  that  the  defen- 
dant acted  in  conformity  with  the  act.  While  in  the  one  case 
misapprehension  of  fact,  if  bona  fide  entertained,  will  not 
disentitle  him  to  the  protection,  in  the  other  misapprehen- 
sion of  the  law,  that  is,  of  what  the  statute  enables  him  to 
do,  will  disentitle  him.  If  the  defendant  acted  under  a 
bonafide^  though  mistaken,  belief  that  the  persons  arrested 
had  been  found  committing  the  offence,  he  would  be  so  far 
within  the  protection  of  the  statute;  but  if  he  acted  un- 
der a  mistake  of  the  meaning  of  the  words  *'may  be  im- 
mediately apprehended,"  and  caused  the  plaintiffs  to  be 
arrested  under  circumstances  which  would  make  the  appre- 
hension not  immediate,  he  would  not  be  protected.  That 
the  •  defendant  bona  fide  believed  that  a  lelony  had  been 
committed  I  cannot  doubt,  and  the  circumstances  were  well 
calculated  to  engender  that  belief;  and  if  a  felony  had  been 
committed,  he  would  have  been  justified  in  apprehending 
the  plaintiffs;  but  the  question  is,  whether  wnat  he  did, 
acting  under  the  bonafiAe  but  mistaken  belief  that  they  had 
committed  a  felony,  was  within  the  statute.  IE  a  felony 
had  been  committed,  I  think  it  clear  the  plaintiffs  would 
have  been  found  committing  the  offence  at  Reading.  It 
was,  indeed,  argued  for  the  plaintiffs  that  the  offence  was 
committed,  if  anywhere,  at  Oxford,  as  the  box  was  left  by 
the  defendant  on  the  platform  there ;  that  it  was  taken 
thence  by  some  one  and  put  into  the  carriage  in  which  the 
20  Eng.  Rep.  59 
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202]  plaintiffs  were,  where  it  was  *found  at  Reading.  No 
doubt,  if  tlie  box  was  feloniously  taken  at  Oxford,  and  put 
into  the  carriage,  the  offence  was  complete  at  Oxford,  as 
then  there  must  have  been  an  asportavil  there,  any  removal 
however  slight  amounting  to  an  asportavit.  But  if  a  stolen 
chattel  is  carried  over  a  considerable  space  by  the  thief,  the 
asportavit  continues  so  long  as  the  removal  continues,  and 
the  taking,  in  point  of  law,  continues  too.  So  that,  if  the 
plaintiffs  did  steal  the  box  at  Oxford,  though  the  defendant 
would  have  been  justified  in  arresting  them  there,  yet,  as 
they  were  still  carrying  the  box  away,  the  defendant  would 
have  been  justified  in  arresting  them  at  Reading ;  for  in  law 
and  in  fact  they  would  have  been  there  found  committing 
the  offence  of  larceny.  The  jury,  however,  have  found  that 
the  plaintiffs  did  not  commit  the  offence,  so  that  their  actual 
guilt  was  negatived  ;  but  then,  as  the  jury  were  fullv  justi- 
fied in  finding  that  the  defendant  bona  fide  believed  (and  on 
reasonable  grounds)  that  the  plaintiffs  had  stolen  the  box, 
and  consequently  were  coirimitting  a  felony  at  Reading,  he 
was  so  far  within  the  protection  of  the  statute. 

But  then  we  come  to  what  the  defendant  actually  did ; 
and  on  this  part  of  the  case  it  becomes  necessary  to  say 
whether  the  apprehension  of  the  plaintiffs  was  immediate. 
Now  s.  103,  altliough  the  Legislature  may  have  had  cases  of 
misdemeanor  more  immediately  in  view,  is  large  enough  to 
include,  and  clearly  must  be  taken  to  include,  cases  of 
felony;  and  when  an  offence  within  the  statute  is  commit- 
ted, any  person  found  committing  the  offence  may  be  ap- 
prehended at  once  by  any  person  without  warrant, — if  it  be 
done  on  the  spot  or  ^'immediately," — and  at  once  taken 
before  a  magistrate.  But  although  'Mmmediately"  is  a 
strong  word,  and  must,  I  think,  be  taken  to  mean  'Hhen 
and  there,"  still  it  must  receive  a  reasonable  construction, 
and  if  arrest  on  the  spot  is  impossible,  and  can  only  be 
effected  by  pursuit,  if  the  pursuit  is  immediately  set  on  foot 
and  so  the  party  is  arrested,  then  I  think  he  would  be  ''im- 
mediately apprehended  "  within  the  meaning  of  the  section, 
although  the  apprehension  took  place  not  on  the  spot  but 
at  some  distance  from  it.  But  then,  in  every  case  it  must 
be  a  question  of  fact  whether  the  apprehension  is  immediate 
or  not.  In  the  present  case,  if  by  application  to  the  station- 
master  the  defendant  could  have  stopped  the  train,  and  the 
203J  police  would  have  *been  called  in,  and  the  plaintiffs 
arrested  at  once,  and  the  defendant  had  preferred  to  let 
them  go  on,  and  then  sent  after  them  and  had  them  appre- 
hended in  London,  merely  because  it  was  a  mode  of  pro- 
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ceeding  more  convenient  to  himself,  the  apprehension  would 
not  have  been  immediate.  On  the  other  hand,  if  the  appre- 
hension of  the  plaintiffs  at  Reading  was,  under  the  circum- 
stances, impossible,  and  the  defendant  had  himself  gone  in 
pursuit, — if,  for  instance,  he  had  got  into  the  same  train,  or 
gone  up  by  a  faster  train,  and  so  apprehended  the  plaintiffs 
on  their  arrival  in  London,  or  if  he  had  deputed  some  other 
person  to  go  and  do  this  for  him,  and  that  person  had 
arrested  the  plaintiffs,  I  am  far  from  saying  that  the  appre- 
hension would  not  have  been  immediate.  So  possibly  the 
use  of  what  may  be  called  the  equivalent  means,  which 
science  afforded  him,  of  the  electric  telegraph,  would  be 
sufficient,  provided  he  availed  himself  of  the  first  oppor- 
tunity to  effect  the  arrest.  I  am,  however,  far  from  wishing 
to  be  understood  as  laying  it  down  that  the  circumstances 
of  the  present  case  justified  the  course  which  the  defendant 
pursued.  We  are  not  called  upon  to  decide  whether  the 
arrest  was  immediate.  When  the  circumstances  are  intri- 
cate, the  question  becomes  one  of  degree,  and  must  be  de- 
termined as  a  question  of  fact,  and  as  such  is  clearly  for  the 
Jury.  We  therefore  cannot  take  upon  ourselves  to  say  the 
apprehension  was  immediate :  we  can  only  say  that  ^'  imme- 
diately "  ought  to  be  liberally  interpreted.  But  the  question 
was  not  left  to  the  jury,  and  we  are  therefore  agreed  that 
there  must  be  a  new  trial ;  not  on  the  ground  put  forward 
by  the  plaintiffs'  counsel,  that  the  jury  nave  not  found  that 
the  defendant  believed  that  the  plaintiffs  were  found  com- 
mitting the  larceny,  but  on  the  ground  that  it  is  left  uncer- 
tain whether  the  defendant  may  or  may  not  have  effected 
the  ''immediate"  apprehension  of  the  plaintiffs,  so  as  to 
bring  himself  within  tne  protection  of  the  statute. 

Bramwell,  J. a.:  I  also  think  th^t  this  appeal  ought  to 
be  dismissed,  and  on  the  same  grounds.  I  will  add  nothing 
to  what  the  Lord  Chief  Justice  has  said  as  to  the  plaintiffs 
having  been  found  committing  the  offence.  Supposing  a 
felony  was  committed  by  taking  the  box  at  Oxford,  the 
plaintiffs  were  still  committing  the  offence  at  Reading,  and 
were  found  committing  it. 

*0n  the  other  question,  it  is  extremely  difficult  to  [204 
lay  down  any  general  rule,  it  is  a  q  uestiou  of  degree,  whether 
the  pursuit  and  apprehension  of  the  offender  are  immediate 
or  not.  I  am  by  no  means  sure  whether  the  judge  ought 
not  to  have  told  the  jury  that  the  p^intiffs  were  not  imme- 
diately arrested :  for  the  offence  had  ceased  to  be  committed 
as  soon  as  the  box  was  taken  from  them  at  Reading.  I  am 
not  sure  that  it  makes  any  difference* in  point  of  law,  when 
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the  arrest  is  not  on  the  spot  at  which  the  person  is  found 
committing  the  offence,  whether  it  was  because  the  person 
arresting  could  not,  or  because  he  would  not,  make  the 
arrest  on  the  spot.  If  the  defendant  had  at  first  said  he 
would  not  arrest  the  plaintiffs,  and  then  had  changed  his 
mind  and  had  telegraphed  to  London  to  arrest  them,  that 
could  not  have  been  said  to  be  an  immediate  arrest.  But  I 
agree  with  the  Lord  Chief  Justice,  if  this  is  not  a  matter  of 
law  to  be  ruled  in  favor  of  the  plaintiffs,  it  is  certainly  not  a 
matter  of  law  to  be  ruled  in  favor  of  the  defendant.  The 
question  whether  there  was  an  immediate  apprehension  is  a 
question  for  the  jury,  which  was  not  left  to  them,  and  the 
consequence  is  inevitable.  There  must,  therefore,  be  a  new 
trial ;  and,  in  my  opinion,  the  proper  course  would  be  that 
it  should  be  left  to  the  jury  to  nnd  the  facts,  reserving  leave 
to  either  party  to  move  to  enter  judgment. 

Amphlett,  J. a.:  I  am  of  the  same  opinion,  and  am 
much  of  the  same  opinion  as  my  Brother  iBramwell  as  to 
the  question  to  be  left  to  the  jury ;  I  only  wish  to  say  that 
as  the  case  must  go  back  for  a  new  trial,  I  think  it  ought  to 
be  left  to  the  jury  to  find  the  exact  circumstances  as  to  what 
occurred  at  Keading,  and  as  to  the  apprehension  of  the 
plaintiffs  in  London.  If  there  could,  as  matter  of  law,  be 
an  immediate  apprehension  in  London  for  an  offence  com- 
mitted in  Reading,  I  do  not  think  the  facts  are  so  before  us 
as  to  enable  us  to  decide  this  point.  For  my  own  part,  as  a 
matter  of  law,  I  should  have  said  it  was  impossible  that 
there  should  be  an  apprehension  in  London  tor  an  offence 
committed  at  Reading,  so  as  to  enable  the  jury  to  say  that 
the  defendant  had  bona  fide  believed  that  the  plaintiffs  had 
been  found  committing  an  offence  and  had  had  them  imme- 
diately arrested.  I  think  the  intention  of  the  statute 
must  have  been  that  the  arrest  should  be  then  and  there ; 
205]  *and  if  the  offender  gets  awav,  or  is  not  taken  in 
immediate  and  hot  pursuit,  however  shortly  afterwards,  his 
arrest  cannot  be  considered  as  immediate  within  the  statute. 
As  I  have  said  before,  the  case  must  go  back,  and  I  think 
the  exact  facts  should  be  found. 

Order  affirmed. 

Solicitor  for  plaintiffs :  E,  M.  CJiuhh. 
Solicitor  for  defendant :    (7.  Mallam^  for  T.  &  G.  Mallam, 
Oxford. 

See  18  EDg.  Rep.,  358  note.  ing  a  citj  ordinance,  unless  expressly 

A  policeman  has  no  authority  to  ar-    authorized  so  to  do  by  the  city  cliarter, 

rest,  without  warrant,  a  person  violat-    or  unless  such  violation  of  the  ordi- 
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Dance  is  accompanied  hy  a  breach  of  paid  a  small  bill,  and  whose  character 

the  peace :  Hennessey  v.  Connelly,  13  is  good,  the  person  making  the  com- 

Uan,  178,  distinguishing  Buttolph  v.  plaint  and   causing  the  arrest  should 

Blast,  '5  Lansing,  84.  use  reasonable    efforts    to   learn    and 

See  20  Eng.  K.,  561  note.  know  the  true  character  of  the  person 

To  justify  a  complaint  against  one  charged  and  arrested,  and  if  he  does 

for  burglary  and  causing  his  arrest  on  not  this  may  be  considered  on  the  trial 

a  bare  suspicion,  from  the  fact  of  his  of  an  action  for  malicious  prosecution 

having  come  into  the  defendant's  store  growing  out  of  the  arrest :   Hirsch  v. 

the  evening  before  the  burglary  'and  Feeney,  83  Ills.,  548. 


[2  Common  Pleas  Division,  206.] 

Jan.  26,  1877. 

[IN  THE  COURT  OF  APPEAL.] 

RouRKE  V.  The  White  Moss  Colliery  Company  (*). 

Hosier  <wd  Senxint — A.  not  liable  for  the  Negligence  of  hut  Servant  while  employed 

under  the  Control  of  B. 

The  defendants,  having  begun  sinking  a  shaft  in  their  colliery,  for  which  purpose 
they  had  fixed  an  engine  near  the  mouth  of  the  shaft,  aereed  with  W.  to  do  the  sink- 
ing'and  excavating  at  a  certain  price  per  yard,  W.  to  find  all  labor,  the  defendants 
to  provide  and  place  at  the  disposal  of  Vf.  the  necessary  engine  power,  ropes,  and 
hoppets,  with  an  engineer  to  work  the  engine  (who  was  employed  and  paid  by  the 
defendants),  the  engine  and  engineer  to  be  under  the  control  of  W.  The  plaintiff, 
who  was  one  of  the  men  employed  and  paid  by  W.,  while  working  at  the  bottom  of 
the  8haft  was  injured  by  the  negligence  of  the  engineer  : 

Held,  affirming  the  judgment  of  the  Common  rleas  Division,  that  though  the  en- 
gineer remained  the  general  servant  of  defendants,  yet  being  under  the  orders  and 
control  of  W.  at  the  time  of  the  accident,  -he  was  acting  as  tlie  servant  of  W.,  and 
not  of  defendants,  who  were  therefore  not  liable  for  his  negligence. 

Appeal  from  the  decision  of  the  Common  Pleas  Di- 
vision, making  absolute  an  order  to  enter  judgment  for  de- 
fendants ('). 

The  action  was  for  injuries  caused  to  plaintiff  by  the 
negligence  of  defendants'  servants ;  and  was  tried  oefore 
Lush,  J.,  at  the  Liverpool  winter  assizes,  1876. 

The  defendants  were  the  owners  of  a  colliery,  and  had  be- 
gun sinking  a  pit  or  shaft,  for  which  purpose  they  employed 
workmen  (among  whom  was  the  plaintiff),  and  had  erected 
a  steam  engine  near  the  mouth  of  the  shaft,  and  employed 
men  to  drive  it.  Having  sunk  some  depth,  they  entered 
into  an  agreement  with  Roger  Whittle  to  carry  on  the  work 
for  them.  The  following  *were  the  terms  of  the  [206 
agreement,  &c.,  detailed  by  the  managing  director  of  the  de- 
fendant company  in  answer  to  interrogatories : — 

"3.  The  smking  and  excavating  were  executed  by  Roger 
Whittle,  contractor,  under  a  verbal  contract,  at  a  certain 
price  per  yard.  Whittle  to  find  and  provide  all  labor  neces- 

0)  Affirming  18  Eng.  Rep.,  191.  («)  1  C.  P.  D.,  566;  18  Eng.  R.,  191. 
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sary  for  such  sinking,  and  the  company  to  provide  and 
place  at  the  disposal  of  Whittle  the  necessary  engine  power, 
ropes,  and  hoppets,  with  two  engineers  to  workthe  engine, 
one  for  the  day  and  one  for  the  night,  such  engineers,  en- 
gine, and  hoppets  being  under  the  control  of  the  contractor. 

"4.  The  engine,  pulley,  and  hoppet  which  were  used  to 
bring  to  the  surface  the  stuff  excavated  in  the  shaft  were  the 
property  of  the  defendants,  but  were  at  the  time  of  the  acci- 
dent under  the  control  of  the  contractor. 

"5.  Ellis  Lawrence,  engineer,  was  in  charge  of  the  en- 
gine, pulley,  and  hoppet  on  the  27th  of  October,  1874, 
under  the  control  of  Whittle.  Lawrence  was  employed  by 
the  defendant  company,  who,  on  the  7th  of  November,  paid 
him  for  his  work  from  the  21st  of  October  to  the  3d  of  No- 
vember." 

On  the  27th  of  October,  1874,  the  plaintiff,  being  one  of 
the  men  employed  and  paid  by  Whittle,  was  working  at 
the  bottom  of  the  shaft,  when,  owing  to  Lawrence,  the  en- 
gineer, falling  asleep,  the  engine  was  not  stopped  at  the 
proper  time,  and  the  hoppet  was  overturned,  and  fell  with 
its  contents  on  the  plaintiff  below,  and  injured  him  severely. 

A  verdict  was  found  for  the  plaintiff  for  £300,  with  leave 
to  move  to  enter  judgment  for  the  defendants,  if  the  court 
should  be  of  opinion  that  the  defendants  were  not  liable  to 
the  plaintiff  for  Lawrence' s  negligence. 

The  Common  Pleas  Division  ordered  judgment  to  be  en- 
tered for  the  defendants  ('). 

The  plaintiff  appealed. 

L,  Tmiple^  Q.C.,  and  Gully ^  for  the  plaintiff :  The  Com- 
mon Pleas  Division  decided  this  case  on  the  ground  that  the 
§  lain  tiff  and  Lawrence  were  fellow  servants ;  but  that  is  not 
07]  so.  There  *must  be  not  only  a  common  employment 
but  a  common  employer.  The  plaintiff  was  clearly  the  ser- 
vant of  Whittle,  for  he  was  hired  and  paid  by  Whittle, 
whereas  the  engine-driver  was  as  clearly  the  servant  of  the 
defendants,  being  hired  and  paid  by  them.  Wiggett  v. 
Fox  (*)  was  the  case  chiefly  relied  on  by  the  Common  Pleas 
Division ;  but  there  the  defendants  had  the  control  of  the 
whole  work.  The  facts  are  within  the  principle  of  Abraham 
V.  Reynolds  (^\  in  which  case,  although  the  work  was  all 
done  "for  the  defendants,  yet  the  defendants  were  held  liable, 
as  the  plaintiff  was  not  either  hired  or  paid  by  the  defen- 
dants. Murray  v.  Currie  (*)  was  also  relied  on  for  the  de- 
fendants ;  but  tnere  the  plaintiff  was  in  the  employ  of  the 

{})  1  C.  p.  D..  666.  C)  6  II.  A  N.,  148. 

(•)  1 1  Ex.,  832;  25  L.  J.  (Ex.).  188.  {*)  Law  Rep..  6  C.  P.,  24. 
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stevedore,  and  the  defendant,  the  shipowner,  had  left  every- 
thing to  him ;  and,  though  the  person  guilty  of  the  negli- 
gence was  one  of  the  defendant's  crew,  yet  he  was  employed 
and  paid  for  the  particular  work  by  the  stevedore.  [They 
also  referred  to  BartonshilV  s  Coal  Co.  v.  HeidC),  Daly  ell 
V.  Tyrern,  and  Morgan  v.  Vale  qf  Neath  Ry.  Go,  (').] 

Herschell^  Q.C.,  and  M'Connell^  for  the  defendants: 
First,  the  plaintiff  and  Lawrence  were  in  the  common  em- 
ployment of  the  defendants  within  the  rule.  In  Wiggett  v. 
Fox  (*)  the  facts  were  very  similar  to  the  present,  and  that 
case  is  an  authority  that  the  plaintiff  and  Whittle  were  the 
servants  of  the  defendants. 

[CocKBUBN,  C.J.:  I  doubt  the  correctness  of  that  de- 
cision. Baron  Channell,  in  Abraham  v.  Reynolds  i^\  ex- 
plains tlie  facts  in  Wiggett  v.  Fox  (*).  If  the  facts  were  as 
the  learned  Baron  says,  they  may  support  the  decision.] 

If  the  work  is  not  to  be  considered  as  being  done  for  the 
defendants  as  employers  of  the  whole  body  of  persons  en- 
gaged in  the  work,  then,  secondly,  none  of  tne  persons 
engaged  were  in  their  employ,  and  Lawrence,  whose  negli- 
gence caused  the  injury  to  the  plaintiff,  though  hired  and 
paid  by  the  defendants,  was  at  the  time  of  the  accident  the 
servant  of  Whittle,  being  entirely  under  his  control.  The 
act  of  Lawrence  which  caused  the  injury  was  the  negligent 
carrying  out  of  Whittle's  orders!  it,  is  said  that  Whittle 
*could  not  dismiss  Lawrence ;  but  a  servant  may  be  the  [208 
general  servant  of  one  person,  and  yet  may  be  the  servant 
of  another  for  a  particular  purpose  :  Murray  v.  Currie  (•). 

L,  Temple^  Q.C.,  in  reply. 

CocKBURN,  C.J.:  I  am  of  opinion  that  the  judgment  of 
the  Common  Pleas  Division  should  be  affirmed.  My  mind 
has  fluctuated  during  the  argument ;  but  I  have  been  led  to 
the  opinion  I  have  formed  by  the  answers  given  to  the  inter- 
rogatories by  the  managing  "director  of  the  defendant  com- 
pany. It  is  quite  unnecessary  to  say  whether  the  case  of 
Wiggett  v.  Fox  (*),  which  was  relied  on  for  the  defendants, 
was  rightly  decided.  My  own  view  is  that  it  was  not ; 
though  I  might  agree  with  the  decision  if  I  could  come  to . 
the  conclusion  that  the  facts  were  what  Baron  Channell  ap- 
pears to  have  thought  they  were,  in  the  explanation  he  gives 
of  that  case  m  Abraham  v.  Reynolds  Q.  But  I  cannot 
agree  that  the  facts  were  as  the  learned  ioaron  states  them. 

(»)  3  Macq.  H.  L.,  266.  (»)  5  H.  A  N.,  148. 

(«)  E.  B.  <fe  E,.  899  ;  28  L.  J.  (Q.B.),  82.  (•)  Law  Rep.,  6  C.  P.,  24. 

(»)  5  B.  A  S.,  570 ;  88  L.  J.  (Q.B.),  260.  O  6  H.  &  N.,  at  pp.  149-160. 

{*)  11  Ex.,  832 ;  26  L.  J.  (Ex.),  188. 
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It  is,  however,  unnecessary  to  express  any  decided  opinion 
on  that  case,  because  it  does  not  apply  to  the  present,  the 
facts  being  different.  I  regret  that  our  decision  must  be 
against  the  plaintiff,  for  he  has  sustained  a  serious  injury 
owing  to  the  negligence  of  a  man  who  undoubtedly  was  at 
the  time  of  the  accident  the  general  servant  of  the  defen- 
dants, and  who  had  been  placed  by  them  in  the  position  he 
occupied.  But  these  circumstances  afford  no  ground,  in 
point  of  law,  for  visiting  the  defendants  with  the  result  of 
the  man's  negligence,  ir  he  was  not  in  point  of  fact  their 
servant  at  the  time,  in  the  sense  of  being  actually  employed 
to  do  their  work.  If  the  agreement  had  been  that,  whereas 
Whittle  was  to  sink  the  shaft  and  get  away  the  soil,  and  do 
all  the  necessary  work  to  make  a  proper  shaft,  yet  that  in- 
cidentally to  this  work  the  defendants  liad  undertaken  to  do 
part  of  it  themselves  by  means  of  their  machinery  and  ser- 
vants— so  that  this  part  of  the  work  would  have  been  car- 
ried on  independently  of  Whittle  and  not  under  his  control 
— then  the  defendants  would  have  been  liable.  For  in  that 
case  Lawrence,  the  engineman,  would  have  continued  to  be 
the  servant  of  the  company,  and  would  have  been  working 
209]  as  their  *servant  at  their  work.  But  when  we  look 
at  the  answers  to  the  interrogatories  the  facts  amount  to  no 
more  nor  less  than  this :  Whereas  Whittle  would  have  been 
obliged  to  hire  an  engine  and  engineers  in  order  to  carry  out 
the  excavation  which  he  had  undertaken,  the  company, 
having  already  an  engine  and  attendants  on  the  spot,  say  to 
the  contractor,  "We  have  got  an  engine  and  enginemen 
ready,  and  it  shall  be  part  of  .the  contract  that  we  will  let 
you  have  them  to  do  your  work  and  to  be  under  your  con- 
trol, and  we  will  pay  you  so  much  the  less  per  yard  than 
we  should  have  done  had  you  been  obliged  to  find  the  en- 
gine and  pay  the  engineer  yourself."  It  appears  to  me  that 
the  defendants  put  the  engine  and  this  man  Lawrence  at 
Whittle's  disposal  just  as  much  as  if  they  had  lent  both  to 
him.  But  when  one  person  lends  his  servant  to  another  for 
a  particular  employment,  the  servant  for  anything  done  ip. 
that  particular  employment  must  be  dealt  with  as  the  ser- 
vant of  the  man  to  whom  he  is  lent,  although  he  remains 
the  general  servant  of  the  person  who  lent  him.  Looking 
at  the  present  case,  I  think  we  must  arrive  at  the  conclusion 
that  Lawrence  was  practically  in  Whittle's  service  at  the 
time  he  was  guilty  of  the  negligence  complained  of ;  and 
this  bein^  so,  it  follows  that  Lawrence  became  the  fellow 
servant  ot  the  plaintiff ;  and  it  is  settled  law,  which  it  is  now 
too  late  to  disturb,  that  a  servant  cannot  recover  damages 
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from  his  employer  for  any  injury  he  may  have  sustained 
through  the  negligence  of  a  fellow  servant.  Therefore,  Law- 
rence and  the  plaintiff,  being  fellow  servants  in  the  employ 
of  Whittle,  it  follows  that  tne  plaintiff  cannot  maintain  an 
action  against  the  defendants.  The  judgment  must,  there- 
fore, be  affirmed. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  There  are 
two  questions:  First,  whether  Lawrence,  in  doing  the  act 
complained  of,  was  acting  as  the  servant  of  the  defendants, 
or  of  Whittle.  If  he  was  not  acting  as  the  defendants'  ser- 
vant, they  would  not  be  liable  ;  but  if  he  was  acting  as  the 
servant  of  the  defendants  they  might  be  liable.  But  then 
the  second  question  would  arise  whether  or  tiot  the  plaintiff 
was  his  fellow  servant.  In  the  result  at  which  I  have  arrived 
it  becomes  unnecessary  to  answer  the  second  question,  be- 
cause I  think  that  the  effect  of  the  *evidence  is  that  [210 
Lawrence  was  not  acting  as  the  servant  of  the  defendants  at 
the  time  the  injury  occurred  to  the  plaintiff. 

The  question  of  law  applicable  to  this  case  was  much 
considered  in  this  court  in  the  case  of  Purnell  v.  Oreat 
Western  Ry.  Co.  and  Harris  (*),  in  which  case  the  Master 
of  the  Rolls  very  clearly  pointed  out  that  A.'s  servant  might, 
for  a  particular  purpose  or  on  a  particular  occasion,  be  the 
servant  of  B.,  though  he  continued  the  servant  of  A.  and 
was  paid  by  him.  Iii  that  case  we  had  to  consider  whether, 
on  the  peculiar  facts,  the  persons  who  had  been  guilty  oiE 
negligence  were  at  the  time  acting  as  the  servants  of  the  com- 
pany, or  of  Harris,  in  whose  service  they  undoubtedly  were. 
And  though  the  particular  work  they  were  doing  was  for  the 
benefit  of  the  company,  as  it  was  part  of  the  work  which 
the  company  had  undertaken  to  do,  namely,  bringing  and 
unloading  the  timber  for  the  work,  yet  as  it  appeared  that 
they  were  acting  under  the  immediate  orders  of  their  master, 
we  thought,  on  that  ground,  that  they  still  remained  the 
servants  of  their  own  master,  Harris.  But  we  all  thought 
that,  if  they  had  been  acting  nnder  the  orders  of  the  Great 
Western  Company's  superintendent,  they  would  have  be-  • 
come  the  servants  of  the  company,  notwithstanding  they 
remained  the  general  servants  of  Harris  and  were  paid 
by  him. 

In  this  case  it  is  not  disputed  that  Lawrence  was  the  gen- 
eral servant  of  the  defendants,  being  hired  and  paid  by  them ; 
but  the  question  is,  whether  he  was  not  lent,  so  to  speak, 
to  Whittle,  so  as  to  become  his  servant  for  this  particular 
work.     It  appears  from  the  evidence,  and  more  particularly 

(')  Reported,  on  a  point  of  practice,  1  Q.  B.  D.,  686. 

20  Eno.  Kep.  60 
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from  the  answers  to  the  interrogatories,  that  Whittle  under- 
took, as  one  general  contract,  the  work  of  continuing  the 
making  the  shaft  which  the  defendants  had  begun,  includ- 
ing the  bringing  up  of  the  soil  excavated  and  the  letting 
down  and  bringing  up  the  workmen,  which  involved  the  use 
of  a  steam  engine  and  the  necessary  gear.  It  Haturally  hap- 
pened that  the  defendants  had  an  engine  on  the  spot  and 
engineers  already  engaged,  so  that  it  was  for  the  mutual 
benefit  of  both  parties  that  the  company's  engine  and  men 
should  do  the  work,  and  it  was  accordingly  agreed  that  the 
company  should  place  at  the  disposal  of  Whittle  the  neces- 
211]  sary  engine  power,  *ropes,  and  hoppets,  with  two 
engineers,  one  to  work  the  engine  by  day  and  the  other  by 
night,  such  engineers  being  under  the  control  of  the  contrac* 
tor.  The  effect  of  this  agreement  was  that  tl^e  whole  job 
was  let  out  to  Whittle,  but  the  engine  was  to  assist  him  in 
doing  the  work,  and  the  engineer,  though  remaining  the 
general  servant  of  the  defendants  and  paid  by  them,  was, 
while  working  at  this  shaft,  to  act  under  the  control  and 
orders  of  Whittle.  That,  in  my  opinion,  makes  the  acts  of 
Lawrence,  while  working  the  engine,  the  acts  of  Whittle 
and  not  of  the  defendants.  Lawrence's  duty,  according  to 
the  orders  of  Whittle,  was  to  have  stopped  his  engine  at  the 
proper  time,  and  not  doing  this,  he  was  negligent  4n  not 
obeying  the  orders  of  Whittle,  and  this  in  law  amounted  to 
the  negligent  act  of  Whittle.  It  follows  that  the  defendants 
are  not  liable ;  and  it  is  unnecessary  to  consider  whether 
the  plaintiff  was  the  fellow  servant  of  Lawrence  in  Whittle's 
employ. 

Baggallay,  J. a.:  It  is  immaterial  to  consider  whether 
Lawence  was  the  servant  of  Whittle  for  all  purposes ;  it  is 
sufficient  if  he  became  servant  of  the  contractor  for  the  pur- 

Eoses  of  the  work  in  which  he  was  engaged  at  the  time  of 
is  negligence.  The  contract  of  Whittle  was  to  make  the 
shaft  or  pit,  not  merely  to  sink  a  shaft ;  and  it  was  as  much 
part  of  the  work  to  bring  up  the  excavated  material  as  to 
•  sink.  But  the  company  were  to  put  at  his  disposal  the 
engine  and  engineman  in  order  to  enable  him  to  raise  and 
dispose  of  the  excavated  soil.  It  was  urged  that  it  was  the 
dut^  of  the  defendants  to  supply  the  engine  and  pay  the 
engineman  ;  and  no  doubt  it  was  so,  but  the  terms  were  that 
the  engineman  was  to  be  under  the  orders  and  control  of  the 
contractor  himself.  It  was  necessary  for  the  due  carrying 
on  of  the  works  that  the  man  regulating  the  sinking  and 
excavating  should  also  regulate  the  bringing  up  of  the  stuff 
excavated.      Tlierefore,  as  far  as  regards   this  particular 
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work,  Lawrence  was  acting  as  servant  of  the  contractor. 
This,  as  I  have  said,  renders  it  unnecessary  to  consider 
whether  the  plaintiff  and  Lawrence  were  in  one  common 
employment. 

BuAMWELL,  J. A.:  I  think  this  is  the  case  of  common 
employment;  and  I  think  it  most  undesirable  that  where 
two  men  are  in  *the  same  service  the  master  should  [212 
be  liable  to  the  one  for  damage  caused  by  the  negligence  of 
the  other.  I  can  see  no  reason  for  it,  except  that  it  may  be 
convenient  that  there  should  be  a  defendant  who  can  answer 
in  damages.  It  seems  to  me  to  be  a  suflScient  protection  to 
the  servant  that  the  master  is  under  the  obligation  to  pro- 
vide servants  competent  for  the  work  in  which  they  are  to 
be  employed.  If  the  plaintiff  and  Lawrence  had  been  in 
the  defendants'  service  and  Lawrence  had  been  proved  to  be 
unskilful,  and  the  accident  had  happened  through  his 
unskilfulness,  the  plaintiff  would  have  had  a  right  of  action 
against  the  defendants ;  so  if  the  engine  had  been  ill-con- 
structed. 

I  agree  that  the  judgment  must  be  affirmed,  on  the  ground 
that  Lawrence  was  not  the  defendants'  servant  at  the  time. 

Judgment  affirmed. 

Solicitors  for  plaintiff:  Torr,  Janeway,  Taggart  &  Co.^ 
for  Edwin  Hughes,  Liverpool. 

Solicitors  for  defendants :  Oregory  &  Co.j  for  H.  S.  Mal- 
ton,  Liverpool. 

See  f7  Eng.  Rep.,  SOO  note  ;  19  Eng.  Pepper,  ante,  p.  848,  and  to  Yenables  v. 
Rep.,   275  note ;  note  to  Whiteley  v.     Smith,  ante,  p.  849. 
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Feb.  2,  1877. 
[IN  THE  COURT  OF  APPEAL.] 

Brantom  v.  Griffits  and  Others  ('). 

Bill  of  Salt^BtOs  of  Sale  Act  (17  <]&  18   Vict,  c,  86).  w.  1,  1— Growing  Crops  not 
"Goods  or  other  Articles  capable  of  complete  Transfer  by  Delivery." 

A  docnment, — by  which  A  agrees  to  sell  to  B.  "  five  acres  of  wheat  now  8tandin{r 
in,  ^c,  at  £6  per  acre,  B.  to  cut  and  carry  the  corn  any  time  he  may  recjuire;  ana 
B.  agrees  to  purchase  the  said  five  acres  upon  the  above  conditions," — is  a  bill  of 
sale  within  the  Bills  of  Sale  Act,  17  <&  18  Vict.  c.  80,  s.  1,  as  the  intention  is  apparent 
to  pass  the  immediate  property. 

Growing  crops  are  not  "  personal  chattels  "  within -s.  1,  which  is  defined  by  s.  7  to 
"  mean  goods,  furnitnro,  fixtures,  and  other  articles  capable  of  complete  transfer  by 
delivery." 

<')  Affirming  17  Eng  R.,  801. 
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Appeal  from  the  decision  of  the  Common  Pleas  Division 
making  absolute  an  order  to  enter  judgment  for  the  plain- 
tiff H. 

Tliis  was  an  interpleader  issue,  in  which  the  defendants 
were  the  execution  creditors  of  the  Misses  Miles,  and  had 
seized  in  July,  1876,  inter  alia^  growing  crops  on  the  farm  oc- 
213]  cupied  by  them,  *and  tne  plaintiff  claimed  the  crops 
xmder  several  documents  which  had  been  executed  by  Miss  A. 
Miles  (acting  for  herself  and  sisters)  early  in  the  year,  in  the 
following  form : — 

"Miss  A.  Miles  hereby  agrees  to  sell  to  W.  Brantom  five 
acres  of  wheat,  now  standing  on  the  Beeches,  at  the  sura  of 
£6  per  acre ;  W.  B.  to  cut  and  carry  the  corn  any  time  he 
may  require ;  and  W.  B.  doth  hereby  agree  to  purchase  the 
said  five  acres  of  corn  as  mentioned  above  on  the  above  con- 
ditions. A.  Miles, 

''  W.  Brantom." 

The  documents  had  not  been  registered  as  bills  of  sale. 

Two  points  were  raised :  first,  whether  the  documents 
were  bills  of  sale;  secondly,  whether  growing  crops  were 
within  Bills  of  Sale  Act  (17  &  18  Vict.  c.  36),  ss.  1,  7. 

The  Common  Pleas  Division  decided  that  the  documents 
were  bills  of  sale  ;  but  that  growing  crops  were  not  within 
the  act;  and  that  the  plaintiff^ s  title  was  therefore  good 
against  the  defendants  (*). 

The  defendants  appealed. 

1876.  Nov.  30.  Metcalfe^  Q.C.,  and  GraJiam^  for  the  de- 
fendants. 

1877.  February  6.  Merewether  and  Glare^  for  the  plaintiff : 
The  arguments  were  the  same. as  in  the  court  below;  in 
addition  to  the  cases  there  cited,  t^e  following  authorities 
were  referred  to  for  the  plaintiff :  Washhourn  v.  Burrows  (") ; 
Ex  parte  Reynal{^)\  Boydell  v.  M' Michael  {^)\  Peacock  y. 
Purvis  (•) ;  Mefix  v.  Jacobs  (') ;   Hodgson  v.  Oa^coigne  ("). 

Oraharfhy  in  reply,  referred  to  Jones  v.  Flint  (*) ;  Crosby 
V.  Wadsworth  {'") ;  Godolphin's  Orph.  Leg.,  partiii,  ch.  21, 
§  13,  p.  418. 

CocKBURN,  C.  J.:  I  am  of  opinion  that  the  appeal  should 
be  dismissed.  The  sale  in  question  is  a  sale  of  growing 
crops ;  and  two  questions  are  presented :  first,  whether  the 


(')  1  C.  p.  D.,  849 ;  17  Eng  R.,  801. 

(*)  1  C.  P.  D.,  849. 

(»)  1  Ex.,  107;  16  L.  J.  (Ex.),  266. 

(*)  2  M.  D.  A  De  G.,  443. 

(5)  1  C.  M.  <fe  R.,  177. 


(•)  2  B.  A  B.,  862. 

O  LawRep.,7H.  L.,  481. 

(«)  6  B.  A  Aid..  88. 

(•)  10  Ad.  A  E.,  763. 

(•0)  6  East,  602. 
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document  bv  which  the  sale  was  effected  is  a  bill  of  sale ; 
secondly,  whether  standing  *crops,  which  were  the  [214 
subject-matter  of  this  sale,  are  within  the  statute,  so  as  to 
make  it  necessary  to  the  validity  of  the  bill  of  sale  that  it 
should  have  been  registered.  On  the  first  question  I  am 
of  opinion  that  this  was  a  bill  of  sale.  It  is  true  that,  in 
terms,  it  purports  to  be  only  an  agreement  to  sell,  but 
the  obvious  meaning  of  the  parties  is  that  the  one  actually 
sells  and  the  other  buys.  If  they  had  agreed  to  execute 
some  other  instrument  afterwards,  by  which  the  property 
should  be  transferred,  then  the  first  document  woula  not 
liave  been  a  bill  of  sale.  But  here  there  is  an  agreement  to 
sell  and  purchase,  amounting  to  a  transfer  in  prcBserUi, 
which  is  a  bill  of  sale. 

Secondly,  on  the  question  whether  growing  crops  are 
within  the  statute,  I  think  they  axe  not.  The  Bills  of  Sale 
Act,  s.  1,  relates  to  personal  chattels ;  but,  by  the  interpre- 
tation clause,  s.  7,  the  expression  "personal  chattels" 
means  "goods,  furniture,  fixtures,  and  other  articles  capa- 
ble of  complete  transfer  by  delivery."  I  agree  that  that 
clause  is  susceptible  of  two  readings,  and  it  is  possible  that 
"capable  of  complete  transfer  bv  deliverv  "  should  be  read 
with  the  words  "other  articles''  only;  but  even  assuming 
this  to  be  so,  the  expression  still  shows  what  the  intention 
of  the  statute  was,  and  leads  to  the  inference  that  it  was  in- 
tended that  only  such  goods  as  are  capable  of  present  de- 
livery should  be  included  in  the  term  "personal  chattels." 
Such  a  construction  would  clearly  meet  the  mischief  intended 
to  be  remedied  by  the  statute ;  it  having  been  notoriously 
the  habit  of  persons  to  obtain  fictitious  credit,  which  their 
real  circumstances  did  not  warrant,  by  retaining  apparent 
possession  of  goods,  the  ownership  of  which  they  had  parted 
^ith  to  others,  but  wliich  appeared  to  be  really  their  own 
by  remaining  in  their  possession, — a  course  of  proceeding 
calculated  to  prejudice  the  honest  creditor.  "Personal 
chattels"  is  confined  therefore,  in  my  opinion,  to  goods 
capable  of  present  delivery  and  removal.  Now  it  is  impos- 
sible that  there  can  be  present  delivery  of  growing  crops. 
A  growing  crop  is  valueless,  except  so  far  as  oy  its  continu- 
ing growth  it  may  hereafter  benefit  the  purchaser,  and  it  is 
only  when  it  reaches  maturity  that  it  can  be  removed  ;  nor  is 
it  intended  that  it  shall  be  removed  till  it  is  ripe.  It  is  not 
like  the  case  in  which  there  is  a  secret  transfer  of  movable 
property  which  can  be  at  once  removed,  and  *the  ap-  [215 
parent  possession  of  which  is  suffered  to  remain  in  a  person 
who  has  parted  with   the  ownership.     In  a  popular  and 
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practical  sense,  growing  crops  are  no  more  capable  of  re- 
moval than  the  land  itself. 
Mellish,  L.  J.,  and  Bbamwell,  J.  A.,  concurred. 

Judgment  affl/rmed. 

Solicitor  for  plaintiflf :  Mote. 
Solicitor  for  defendants :  SeJby. 

See  17  Eng.  Rep.,  808  note.  security  for  advances  to  be  made,  pro- 
A  debtor  cannot,  bj  a  fraudulent  sale  vided  he  had  not  agreed  to  pay  or  dis- 
of  the  land,  deprive  a  creditor  of  the  charge  the  mortgaKe  under  vrhich  the 
right  to  levy  upon  the  crops  planted  or  foreclosure  was  made:  Scriven  c.Moote, 
sowed  by  the  debtor  and  growing  at  36  Mich.,  64,  88  Mich.,  500. 
the  time  of  the  conveyance  :  Pierce  v.  Where,  upon  his  leasehold,  a  tenant 
Hill,  85  Mich.,  194.  is  raising  a  crop,  of  which,  by  the 
Otherwise  of  crops  planted  or  sowed  terms  of  the  tenancy,  his  landlord  is 
by  the  grantee  after  such  a  convey-  to  receive  as  rent  a  certain  portion,  yet 
anoe :  Garbutt  v.  Smith,  40  Barb.,  22 ;  to  be  designated,  as  it  stands  onhar- 
Jones  9.  Bryant,  18  N.  H. ,  58.  vested  in  the  field,  the  right  of  posses- 
Where  a  tenant,  at  a  time  whAi  no  sion  of  the  whole,  as  between  the  land- 
rent  was  due  from  him,  and  there  had  lord  and  tenant,  is  in  the  latter, 
been  no  breach  or  forfeiture  of  his  Where,  prior  to  a  division  of  such 
lease,  has  sold  to  a  third  person  a  grow-  crop,  in  accordance  with  the  terms  of 
ing  crop  of  wheat,  the  fact  that,  after-  such  tenancy,  the  landlord  unlawfully 
wards,  upon  the  rent  becoming  due,  and  negligently  suffers  breachy  ani- 
the  tenant  failed  to  pay,  abandoned  the  mals,  belonging  to  himself,  to  break 
premises  and  surrendered  possession  through  the  inclosure  surrounding 
thereof,  by  agreement,  to  his  landlord,  such  crop  and  injure  the  same,  he  is 
cannot  impair  the  title  of  such  pur-  liable  to  the  tenant  for  damages,  in  an 
chaser  in  the  crop :  Nye  v.  Patterson,  action  therefor. 

85  Mich.,  418.  .  On  the  trial  of  such  action,  evidence 

See  poaty  note  to  In  re  Eslick,  p.  728.  that  the  tenant,  in  dividing  the  residue 

The  purchaser  at  a  foreclosure  sale  of  such  crop,  had  retained  a  part  of  the 

in  Chancery  becomes  the  owner  of  the  portion  to  which  the  landlonl  was  en- 

crops  then  growing  upon  the  premises,  titled,  is  inadmissible  in  mitigation  of 

even  though  he  hold  the  legal  title  as  damages :  Front  v.  Hardin,  56  fnd.,  165. 


[2  Common  Pleas  Division,  215.] 
Feb.  8,  1877.  " 
[IN  THE  COURT  OF  APPEAL.] 

PuT^CELL  V.  Sowler  and  Others  ('). 

lAhd — Privilege  by  Reaeon  of  the  Oceanon — Publication  of  Mailers  of  Public  Intere$t 
— Jtfeeiiftffs  of  Poor4av>»  O-uardiane — Ex  parte  CKargee, 

The  administration  of  tho  poor-laws,  both  by  the  government  department  and  by 
the  local  authorities,  including  the  conduct  of  the  medical  ofHcers,  is  matter  of  ]mb- 
lic  interest ;  but  the  publication  of  a  report  of  proceedings  at  a  meeting  of  poor- 
law  guardians,  at  whicn  ex  parte  charges  of  misconduct  against  the  medical  officer  of 
the  union  were  made,  is  not  privileged  by  the  occasion. 

Action  for  libel.     The  libel  was  contained  in  a  report, 
published  in  a  Manchester  newspaper,  by  the  defendants,  the 

0)  Affirming  18  Eng.  Rep.,  882. 
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proprietors,  of  the  proceedings  at  a  meeting  of  the  board  of 
guardians  for  the  Altrincham  poor-law  union,  at  which  ex 
parte  charges  were  made  against  the  plaintiff,  the  medical 
oflScer  of  the  union  workhouse  at  Knutsford,  of  neglect  in 
not  attending  the  paui)er  patients  when  sent  for. 

At  the  trial  it  appeared  that  the  charges  were  unfounded 
in  fact,  but  it  was  admitted  that  the  report  was  accurate 
and  bona  fide.  A  verdict  was  taken  by  consent  for  the 
plaintiff,  with  nominal  damages  and  costs,  judgment  to  be 
entered  accordingly,  with  leave  to  move  to  enter  judgment 
for  the  defendants,  if  the  court  should  be  of  opinion  that 
the  publication  was  privileged. 

The  Common  Pleas  Division  refused  the  motion,  ordering 
judgment  to  stand  for  the  plaintiff  (*). 

*The  libel,  &c.,  are  set  out  at  length  in  the  report  [216 
in  the  court  below. 

The  defendants  appealed. 

J.  Edwards^  Q.C.,  for  the  defendants:  The  ground  on 
which  the  judgment  of  the  Common  Pleas  Division  is  based 
was  that  the  conduct  of  a  medical  officer  of  a  provincial 

Eoor-law  union  was  not  matter  of  general  public  interest, 
ut  surely  the  administration  of  the  poor-laws,  including 
medical  relief  to  the  paupers,  and  the  conduct  of  the  medical 
officer,  is  of  public  interest,  however  small  or  obscure  the 
union  may  be.  If  the  ground  taken  by  the  court  below 
were  tenable,  it  would  go  to  overrule  all  such  cases  as  Kelly 
V.  Tinling  ('),  Davis  v.  Duncan  {*)  and  Henwood  v.  Harri- 
son  (*).  Davison  v.  Duncan  (*)  is  to  the  contrary ;  but  th^ 
principle  of  Wason  v.  Walter  {*)  has  very  much  extended 
the  doctrine  of  privilege  in  favor  of  publicity,  on  account 
of  the  public  advantage  derived  from  fair  reports  of  all 
matters  of  general  interest ;  and  Davison  v.  Duncan  (*)  is 
inconsistent  with  the  later  cases  already  cited. 

[CocKBURN,  C.J.:  It  is  for  the  public  advantage  that  all 
matters  which  may  be  openly  discussed  should  be  fairly  com- 
municated to  all  the  public,  as  well  as  to  those  who  happen 
to  be  present ;  but  here  an  ex  parte  charge  against  a  public 
officer  in  his  absence,  although  of  public  interest,  ought  to 
be  discussed  in  camera  in  the  first  instance. 

MyxLiSH,  L.J.:  Concede  that  what  was  said  at  the  meet- 
ing was  privileged,  does  that 'privilege  extend  beyond  the 
room,  or  to  communicating  it  to  any  one  except  those  whose 
duty  it  was  to  investigate  the  charge?] 


(')  1  a  p.  D.,  781;  18  Eng,  R.,  382. 
(*)  Law  Repr.,  1  Q.  B.,  699. 
(«)  Law  Rep.,  9  C.  P.,  896. 


(*)  Law  Rep.,  7  C.  P.,  606. 

(»)  7  E.  A  B.,  229  ;  26  L.  J.  (Q.B.).  104. 

(•)  Law  Rep.,  4  Q.  B.,  78. 
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G.  Russell^  Q.C.,  and  Blgham^  for  the  plaintiff:  The  ar- 
gument attributed  by  the  judgment  of  the  Common  Pleas 
Division  to  the  counsel  for  the  plaintiff  is  not  the  ground 
that  was  really  submitted  to  the  court.  It  may  be  admitted 
that  the  plaintiff's  position  was  such  as  to  make  it  one  of 
public  interest,  so  that  his  conduct  might  be  made  the  sub- 
217]  j^ct  of  comment  on  a  proper  occasion.  But  *this  was 
a  preliminary  discussion,  no  facts  proved,  but  only  an  ex  . 
parte  statement,  and  was  a  matter  for  further  inquirv.  Such 
an  occasion,  except  perhaps  it  were  in  a  court  oi  law,  is 
not  privileged ;  or  if  it  took  place  in  Parliament,  according 
to  the  more  recent  decision  in  Wason  v.  Walter  {^),  But 
there  is  no  analogy  between  the  proceedings  at  a  meeting  of 
a  board  of  guardians  and  judicial  proceedings  in  a  court 
of  law  or  parliamentary  proceedings.  The  meeting  is  not 
public ;  the  public  are  generally  admitted  perhaps,  but 
there  is  nothing  in  the  statutes  requiring  that  the  public 
should  be  admitted.  Lastly,  this  is  not  a  case  of  comment, 
but  a  statement  of  facts,  of  charges  of  misconduct,  which 
were  not  true.     . 

[Bramwell,  J. a.:  In  Popham  \.  Pickburni^)  ihsit  dis- 
tinction was  taken  and  acted  upon  by  the  court.] 

Davison  v.  Duncan  {*)  is  directly  in  point.  Soon  after 
that  decision  Lord  Campbell,  in  1858,  brought  in  a  bill  to 
make  the  reports  of  the  proceedings  at  certain  public  meet- 
ings privileged,  but  the  House  of  Lords  threw  it  out ;  and 
the  debates  show  Ihat  all  the  Law  Lords  thought  that, 
without  the  protection  of  an  act  of  Parliament,  the  reports 
Of  such  meetings  would  not  be  privileged :  See  Hansard's 
Debates,  3d  series,  vol.  cxlix,  pp.  947-82.  A  passage  from 
the  judgment  of  Willes,  J.,  in  Jffenwood  v.  Harrison  {^)  was 
relied  on  for  the  defendants,  where  he  says :  "  The  principle 
upon  which  these  cases  are  founded  is  a  universal  one, 
that  the  public  convenience  is  to  be  preferred  to  private  in- 
terests, and  that  communications  which  the  interests  of 
society  require  to  be  unfettered  may  freely  be  made  by  per- 
sons acting  honestly  without  actual  malice*,  notwithstanding 
that  they  involve  relevant  comments  condemnatory  of  indi- 
viduals." But  that  principle  has  no  application  to  such  a 
case  as  the  present;  it  might  be  very  different  had  the 
charges  been  established  against  the  plaintiff,  and  the  de- 
fendants had  then  published  the  statement  without  any  com- 
ment, or  with  fair  comments. 

J,  Edwards^  Q.C.,  in  reply. 

(>)  Law  Rep..  4  Q.  B.,  73.  (»)  7  E.  A  B.,  229 ;  26  L.  J.  (Q.B.),  104. 

(«)  7  H.  A  N.,  891 ;  81  L.  J.  (Ex.),  133.         (*)  Law  Rep.,  7  C.  P.,  606,  622. 
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CocKBURN,  C.  J.:  I  am  of  opinion  that  the  judgment  must 
be  affirmed.  But  I  am  very  anxious  that  it  should  be  under- 
stood that  *my  opinion  is  not  based  on  the  grounds  on  [218 
which  the  judgment  of  the  Common  Pleas  Division  appears  to 
have  been  founded.  As  I  understand  it,  that  judgment  pro- 
ceeded on  the  ground  that  the  subject-matter  of  the  present 
action,  which  is  an  action  of  libel  for  a  report  in  the  defen- 
dants' newspaper  of  the  proceedings  of  a  board  of  guardians 
relating  to  the  conduct  of  a  medical  officer  of  the  poor-law- 
union,  was  not  a  matter  of  public  interest.  In  that  view  I 
am  unable  to  concur.  My  reasons  are  very  simple :  It  is 
impossible  to  doubt  that  the  administration  of  the  poor-law 
is  a  matter  of  national  concern.  The  court  below  seems  to 
have  distinguished  between  the  general  and  the  local  admin- 
istration of  the  poor-law,  holding  that  the  general  administra- 
tion was  a  matter  of  national  concern,  while  the  administration 
in  a  particular  district  was  not.  But  it  seems  to  me  that 
whatever  is  matter  of  public  concern  when  administered  in 
one  of  the  government  departments,  is  matter  of  public 
concern  when  administered  by  the  subordinate  authorities 
of  a  particular  district.  It  is  one  of  the  characteristic  fea- 
tures of  the  government  of  this  country  that,  instead  of 
being  centralized,  many  important  branches  of  it  are  com- 
mitted to  the  conduct  of  local  authorities.  Thus  the  busi- 
ness of  counties,  and  that  of  cities  and  boroughs,  is,  to  a 
great  extent,  conducted  by  local  and  municipal  goyenment. 
It  is  not,  therefore,  because  the  matter  under  consideration 
is  one  which  in  its  immediate  consequences  affects  only  a 
particular  neighborhood  that  it  is  not  a  matter  of  public 
concern.  The  management  of  the  poor  and  the  administra- 
tion of  the  poor-law  in  each  local  district  are  matters  of 
public  interest.  In  this  management  the  medical  attend- 
ance on  the  poor  is  matter  of  infinite  moment,  and  conse- 
quently the  conduct  of  a  medical  officer  of  the  district  may 
be  of  the  greatest  importance  in  that  particular  district,  and 
so  may  concern  the  public  in  general.  I  therefore  cannot 
concur  with  the  Common  Pleas  Division  in  thinking  that  the 
matter  to  which  the  present  libel  relates  was  not  a  naatter  of 
public  interest  within  the  rule  as  to  privileged  publications. 

The  true  question  in  the  present  case  is  whether,  though 
the  subiect-matter  was  of  general  interest,  the  occasion  on 
which  the  words  were  uttered  was  privileged,  so  as  to  pro- 
tect the  hona  fide  publication  of  the  report.  There  is  no 
doubt  that  the  report  of  ^proceedings  in  a  court  of  [219 
justice,  the  administration  of  the  law  being  of  public  interest 
20  Eng.  Rep.  61 
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and  concern,  if  the  report  is  fairly  made,  is  privileged. 
Again,  since  Wason  v.  Waller  (*),  there  can  be  no  question 
that  the  proceedings  of  Parliament  may  be  published, 
although  statements  may  have  been  made  in  the  course  of  a 
debate  prejudicially  affecting  the  character  of  private  indi- 
viduals, feut  those  cases  form  no  precedent  for  the  present. 
Many  intermediate  cases  may  be  put.  Take  the  meetings  of 
the  corporation  of  the  city  of  London — the  discussion  at  such 
meetings  might  involve  strong  observations  on  the  conduct  of 
particular  individuals :  so  also  as  to  the  municipal  councils 
of  other  cities  and  boroughs :  so  again  as  to  the  meetings  of 
magistrates  in  quarter  sessions,  not  as  courts  of  justice,  but 
for  transacting  the  business  of  their  countv.  In  all  these 
cases  I  should  be  sorry  to  lay  down  as  law  that  the  proceed- 
ings of  such  meetings  may  not  be  fully  reported,  although 
the  character  of  private  individuals  may  be  incidentally 
attacked.  But  it  is  unnecessary,  for  the  decision  of  the 
present  case,  to  lay  down  any  such  rule ;  and  I  wish  to  be 
understood  as  by  no  means  saying  that  the  proceedings  of 
diflferent  bodies  to  whom  part  of  the  administration  of  the 
public  business  of  the  country  is  committed  would  not  be 
matter  of  general  discussion  and  publication^  In  these  in- 
stances publicity  may  be  essential  to  good  administratioD. 
But  here  we  have  to  deal  with  the  case  of  a  body  of  very 
limited  jurisdiction,  and  as  to  which  it  cannot  be  asserted 
that  publicity  is  essentially  necessary  or  usual.  It  is  quite 
clear  that  the  meetings  of  poor-law  guardians  are  not  neces- 
sarily public :  they  have  full  right  to  close  their  doors,  and 
although  the  public  are  generally  admitted,  yet,  when 
charges  are  to  be  made  affecting  private  character,  the  more 
proper  course  would  be  to  close  the  doors  and  hold  the  dis- 
cussion in  cajnerd.  In  the  present  case  that  course  unfor- 
tunately was  not  adopted ;  the  reporter  of  a  newspaper  was 
admitted,  and  he  communicated  what  had  been  said  to  the 
newspaper,  and  so  the  libel  was  published.  Was  the  occa- 
sion privileged?  There  is  no  authority  for  holding  it  to  be 
so,  and  I  think  it  was  not.  Suppose  a  meeting  of  the  poor- 
law  board  in  London  (which  sits  with  closed  doors)  for  the 
discussion  of  matter  of  a  similar  nature  to  the  present,  and 
220]  some  one  thought  proper  to  send  a  report  of  it  *to  a 
newspaper,  it  is  quite  clear  that  an  action  would  lie  at  the 
suit  of  the  person  whose  character  was  so  assailed  by  the 
publication  of  the  proceedings.  The  same  may  be  said  of 
an  inquiry  at  the  Horse  Guards  or  Admiralty.     A  prelim- 

(»)  Law  Rep.,  4  Q.  B.,  78. 
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inary  inquiry,  which  might  be  and  ought  to  be  carried  on 
with  closed  doors,  is  not  the  proper  subject  of  a  public  re- 
port. This  is  one  of  the  cases  in  which  the  board  of  guar- 
dians are  not  called  upon  to  make  their  proceedings  public. 
They  were  clearly  not  bound  to  do  so,  and  they  ought  to 
exercise  proper  discretion  as  to  closing  their  doors.*  it  may 
be  said  that  although  a  board  of  guardians  have  a  discretion 
to  close  their  doors,  if  they  choose  to  admit  the  public,  what 
passes  should  be  open  to  publication.  But  there  is  no  au- 
thority for  thJfe  position  ;  and  the  effect  of  it  would  be  that 
an  unwise  exercise  of  the  discretion  might  expose  a  man  to 
a  publication  otherwise  libellous.  If  the  guardians  choose 
to  open  their  doors  when  they  ought  to  close  them,  and  a 
reporter  is  admitted,  the  editor  or  proprietor  of  the  news- 

f)aper  ought  to  exercise  his  discretion,  and  not  publish  \\\>el- 
ous  matter,  which  may  be  justified  by  the  occasion  so  far 
as  the  speaker  is  concerned,  but  not  so  far  as  affects  publi- 
cation. Therefore,  without  encroaching  on  the  general  prin- 
ciple which  is  now  established  as  applicable  to  other  public 
bodies,  I  do  not  think  that  principle  applicable  to  the  pres- 
ent case.  The  judgment  for  the  plaintiff  must  therefore  be 
affirmed. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  We  are 
asked  to  extend  the  law  of  privilege  as  to  tne  report  of  pro- 
ceedings of  a  public  body  to  an  extent  beyond  what  it  has 
as  yet  been  carried.  In  Lord  Campbell's  time  it  was  sup- 
posed that  the  privilege  only  extended  to  the  proceedings  in 
a  court  of  law.  A  report  of  such  proceedings  has  always 
been  held  privileged,  because  all  Her  Majesty's  subjects 
have  a  right  to  be  present,  and  there  would,  therefore,  be 
nothing  wrong  in  putting  the  rest  of  the  public  in  the  posi- 
tion of  those  who  were  actualljr  present.  The  privilege  has 
been  extended  to  the  publication  of  debates  in  Parliament, 
and  properly  extended,  as  they  stand  on  the  same  principle 
as  the  proceedings  in  courts  of  law.  There  is  no  doubt  this 
distinction:  that  as  to  courts  of  law  the  public  have  a 
right  to  be  present,  but  thejr  are  only  admitted  to  the  de- 
bates in  either  House  of  Parliament  *when  the  House  [221 
chooses  to  permit  them  to  be  present.  The  House  has  a 
discretion,  but  when  the  debates  are  held  in  public^  it  is 
clear  that  a  newspaper  ought  not  to  be  held  to  commit  an 
offence  by  putting  those  who  were  not  present  in  tlie  same 
position  as  those  who  were.  It  is  argued  that  this  privilege 
ought  to  be  extended  as  to  a  varietv  of  other  public  bodies. 
I  express  no  decided  opinion,  and  I  desire,  with  the  Lord 
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Chief  Justice,  to  be  understood  as  expressing  no  opinion ; 
but  at  the  same  time  I  am  clearly  of  opinion  that  the  privi- 
lege ought  not  to  be  extended  to  such  a  case  as  the  present. 
A  board  of  guardians  have  a  discretion  whether  or  not  they 
will  admit  tlie  public  to  their  meetings ;  and  whether  they 
choose  to  exclude  or  choose  to  admit,  the  public  have  no 
right  to  complain.  But  I  cannot  think  that  the* courts  of 
law  are  to  be  bound  by  the  mode  in  which  the  guardians 
exercise  their  discretion  in  admitting  or  excluding  strangers. 
Although  they  admit  the  public  on  an  occasion  when  ex 
parte  cliarges  are  made  against  a  public  oflScer,  which  may 
aflfect  his  character  and  injure  his  private  rights,  it  is  most 
material  that  there  should  be  no  further  publication  ;  there 
is  no  reason  why  the  charges  should  be  made  public  before 
the  person  charged  has  been  told  of  the  charges,  and  has 
had  an  opportunity  of  meeting  them  ;  and  I  cannot  see  anjr 
inconvenience  in  holding  that  the  publication  is  not  privi- 
leged ;  in  holding  otherwise  we  should  be  depriving  the  in- 
dividual of  his  rights  without  any  commensurate  advantage. 
The  law  on  the  subject  of  privilege  is  clearly  defined  by  uie 
authorities.  Such  a  communication  as  the  present  ought  to 
bo  confined  in  the  first  instance  to  those  whose  duty  it  is  to 
investigate  the  charges.  If  one  of  the  guardians  had  met  a 
person  not  a  rate-payer  or  parishioner,  and  had  told  him 
the  charge  against  the  plaintiflf,  surely  he  would  have  been 
liable  to  an  action  of  slander.  I  do  not  mean  to  say  that 
the  matter  was  not  of  such  public  interest  as  that  comments 
would  not  be  privileged  if  the  facts  had  been  ascertained. 
If  the  neglect  charged  agiainst  the  plaintiff  had  been  proved, 
then  fair  comments  on  his  conduct  might  have  been  justified. 
But  that  is  a  very  different  thing  from  publishing  ex  parte 
statements,  which  not  only  are  not  proved  but  turn  out  to 
be  unfounded  in  fact.  I  am,  therefore,  clearly  of  opinion 
222]  that  the  occasion  *of  the  publication  was  not  privi- 
leged, and  that  the  judgment  for  the  plaintiff  ought  to  be 
affirmed. 

Baggallay,  J. a.:  I  am  of  the  same  opinion,  and  will 
add  only  a  few  words.  I  cannot  draw  any  distinction  be- 
tween the  present  case  and  some  of  those  cited  for  the  plain- 
tiff. 'For  instance,  the  facts  of  Popham  v.  Pickhurn  (*) 
are  very  similar  to  the  present.  Here  statements  are  made 
to  a  meeting  of  the  guardians  by  the  master  of  the  work- 
house, charging  the  plaintiff,  the  medical  officer,  with  mis- 
conduct ;  in  Popham  v.  Pickburn  (')  there  was  a  report  to 

(»)  7  H.  A  N.,  891 ;  31  L.  J.  (Ex.),  183. 
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the  vestry  board  by  their  medical  oflScers  that  a  medical  man 
had  given  false  certificates,  it  was  held  that  the  publication 
was  not  privileged.  The  same  principle  must  apply  in  the 
present  case,     rfor  does  it  appear  to  me  that  the  decision  in 

Wason  v.  WaUei'  (*)  in  any  way  conflicts  with  the  previous 
decisions.  The  reports  of  debates  in  Parliament  were  held 
privileged  on  the  same  principle  as  reports  of  the  proceed- 
ings in  courts  of  law ;  viz.,  the  advantage  of  general  pub- 
licity. Ifc  is  not  material  to  consider  whether  the  privilege 
ought  to  be  extended  ;  I  am  satisfied  that  it  ought  not  to  be 
extended  to  such  a  case  as  the  present,  and  that  there  is 
nothing  in  Wason  v.  Walter  {')  inconsistent  with  our  de- 
cision o£  the  present  case. 

Bramwell,  J. a.:  I  am  of  the  same  opinion,  and  I  desire 
to  say  why.  It  is  not  because  I  am  insensible  to  the  advan- 
tage of  giving  full  eflfect  to  the  privileges  of  the  public  press. 
The  world  is  governed  by  public  opinion ;  and  public  opinion 
is  formed  chiefly  by  means  of  the  public  press,  and  of  the 
periodical  public  press  especially.  But  I  think  law  and 
reason  and  good  sense  are  against  the  privilege  extending  to 
the  present  case.  I  cannot,  as  the  Lord  Chief  Justice  has 
said,  agree  with  the  reasons  given  by  the  Common  Pleas 
Division.  If  this  had  been  a  discussion  on  the  plaintiff's 
conduct,  the  facts  not  being  in  controversy,  the  matter  was 
a  subject  of  such  general  public  interest  as  would  have  given 
a  right  to  comment  upon  it ;  and  fair  and  bona  fide  com- 
ments would  have  been  justified.  But  that  is  not  this  case. 
This  *is  a  case  in  which  the  defendants  have  pub-  [223 
lished  a  true  and  bona  fide  report  of  a  statement  of  facts 
charged  against  the  plaintiff,  but  a  statement  which  shows 
that  the  person  making  it  was  making  it  in  the  absence  of 
the  plaintiff  and  without  any  knowledge  on  the  part  of  the 
person  making  it.  There  was  no  dutv  to  report  such  ex 
parte  proceedings ;  if  the  guardians  did  not  exclude  stran- 
gers, as  they  might  well  have  done,  the  reporter  ought  to 
have  taken  care  what  he  was  about,  and  not  to  have  reported 
libellous  matter ;  and  the  defendants,  having  published  it, 
must  take  the  consequences.  Serious  and  grievous  harm 
has  resulted  to  the  plaintiff,  whose  character  has  been 
assailed,  and  for  no  public  good.  What  is  the  law  '^  Surely 
that  such  a  publication  is  not  privileged.  Mr.  Edwards,  in- 
deed, admitted  that  the  cases  were  against  him ;  but  he 
said  the  law  had  been  modified  since,  and  he  relied  on 

Wason  V.  Walter  ('),  but  that  case  is  clearly  distinguishable 

(>)  Law  Rep.,  4  Q.  B.,  78. 
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from  the  present,  for  the  reasons  already  given.     The  judg- 
ment must  be  affirmed. 

Judgment  affi/rmed. 

Solicitor  for  plaintiff:  (7.  W.  Dommett^  for  J.  R.  Barling, 
Manchester. 

Solicitors  for  defendants:  Johnson  <6  WeatJieralls^  for 
Stevenson,  Lycett  &  Co.,  Manchester. 


[2  Common  Pleas  Division,  224.] 
Fet.  18,  1877. 

224]  ^Johnson  v.  The  Credit  Lyonnais. 

Agent  or  Fcustor  itUruHed  otherwise  than  for  Sale  or  Deeding — JF'actort  Ads,  6  Oeo.  4, 

e.  94,  and  6  <fc  6  Vi4:t.  c.  89. 

The  plaintiff,  a  tobacco  manufacturer  at  Bolton,  bought  of  H.,  a  commission  mer- 
chant and  agent,  and  also  a  dealer  in  tobacco,  50  hhds.  of  tobacco  then  lying  in  bond 
in  the  name  of  H.  in  tlie  L.  Dock.  The  price  was  paid,  but  the  tobacco  was  to  re- 
main in  the  dock,  to  be  forwarded  to  the  plaintiff  as  he  might  want  it  for  the  purpjse 
of  his  business,  with  an  understanding  that  the  tobacco  was  to  be  cleared  by  U.  and 
dispatched  to  Bolton  free  of  any  charge  for  commission,  or,  should  the  plaintiff  sell 
any  portion  of  it,  to  be  delivered  to  his  vendees ;  the  plaintiff  remitting  to  H.  the 
amount  of'duty  and  dock  charges.  This  arrangement  was  one  so  usual  in  the  tobacco 
trade  that  any  other  arrangement  was  exceptional.  For  this  purpose  tlie  tobacco 
w«s  allowed  to  remain  in*  the  name  of  II.  in  the  dock  books,  and  he  retained  the  dock- 
warrants.  In  his  own  books,  however,  the  transaction  was  entered  as  a  sale  to  the 
plaintiff. 

H.,  representing  the  tobacco  to  be  his  own  property,  pledged  it  with  the  defen- 
dants as  security  for  a  loan,  handing  them  the  dock- warrants ;  and  be  caused  the 
tobacco  to  be  transferred  into  their  names  in  the  dock  books,  the  defendants  ha>nng 
no  knowledge  that  the  plaintiff  was  interested  in  it.  H.  shortly  afterwards  ab- 
sconded, and  was  adjudicated  bankrupt.  The  plaintiff  demanded  tlie  tobacco  of  the 
defendants,  but  they  claimed  to  retain  it,  either  on  the  ground  that  the  plaintiff  bad 
armed  U.  with  an  ostensible  authority  to  deal  with  the  goods  as  his  own,  or  tliat  he 
vras  intrusted  with  the  tobacco  or  the  documents  of  title  with  authority  to  pledge  or 
sell,  within  the  Factors  Acts  : 

Meld,  by  Denman,  J.,  on  motion  for  judgment,  the  judge  having  power  to  draw  in- 
ferences  of  fact,  that  H.  was  not  intrusted  with  the  tobacco  as  factor  or  agent  for 
sale,  but  only  to  clear  and  forward  it  to  the  plaintiff  or  to  his  vendees  as  and  when 
required,  and  consequently^  that  he  had  no  authority  to  sell  or  to  pledge  it 

Jleld,  also,  that,  looking  at  the  usage  of  the  trade,  the  plaintiff  had  not  given  any 
ostensible  authority  to  H.  to  pledge  the  tobacco. 

Claim.     1.  On  or  about  the  3d  of  December,  1875,  the 

Slaintiff,  who  is  a  tobacco  manufacturer,  bought  of  one  J.  A. 
[ofmann  and  became  the  absolute  owner  ana  entitled  to  the 
possession  of  D  G,  50  hhds.  of  tobacco  then  lying  in  bond  at 
the  London  and  St.  Katharine's  Dock. 

2.  Afterwards  Hofmann,  without  any  authority  from  and 
in  fraud  of  the  plaintiff,  affected  to  transfer  the  tobacco  to 
the  order  of  the  defendants,  and  delivered  to  the  defendants 
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the  dock- warrant  or  other  receipt  issued  by  the  dock  com- 
pany in  respect  of  the  goods,  or  the  defendants  otherwise 
Decame  possessed  of  the  *dock-warrant  and  tobacco  [225 
in  wrong  of  the  plaintiff.     Hofmann  afterwards  absconded. 

3.  The  plaintiff  applied  to  the  dock  company  for  delivery 
of  his  tobacco  ;  but  they,  following  the  ordinary  course  of 
business,  refused  to  comply  with  his  request  until  the  dock- 
warrant  should  be  produced  to  them  duly  signed  or  indorsed 
in  his,  the  plaintiff's,  favor. 

4.  Thereupon  the  plaintiff  applied  to  the  defendants  for 
the  dock- warrant  and  for  delivery  of  his  tobacco,  but  they 
refused  to  part  with  or  deliver  the  same  to  him,  and  claimed 
and  still  claim  to  retain  the  same  as  security  for  advances 
alleged  to  have  been  made  by  them  to  Hofmann  at  the  time 
of  the  delivery  to  them  of  the  dock- warrant,  as  in  the  second 
paragraph  mentioned. 

Defence.  1.  The  defendants  do  not  admit  that  on  or 
about  the  3d  of  December,  1875,  or  at  any  other  time,  the 
plaintiff  bought  of  Hofmann  or  became  the  absolute  owner 
and  entitled  to  the  possession  of  the  tobacco. 

2.  The  defendants  do  not  admit  that  the  transfer  of  the 
tobacco  and  delivery  of  the  said  dock-warrant  or  dock- war- 
rants by  Hofmann  to  them  was  without  any  authority  from 
or  in  fraud  or  wrong  of  the  plaintiff. 

3.  The  defendants  claim  to  be  entitled  to  retain  the  tobacco 
and  the  proceeds  thereof  in  satisfaction  or  part  satisfaction 
of  moneys  advanced  by  them,  and  they  say  that  the  tobacco 
was  transferred  and.delivered  to  them  under  the  following 
circumstances : 

4.  On  the  24th  of  January,  1876,  Hofmann,  who  was  then 
a  commission  merchant  and  factor  carrying  on  business  in 
London  under  the  name  of  J.  A.  Hofmann  &  Co.,  and  who 
was  also  a  large  dealer  in  tobacco,  applied  to  the  defendants 
for  an  advance  of  £3,500  on  the  security  of  a  pledge  of  to- 
bocco  stated  by  him  to  bo  his  property,  and  lying  at  the 
London  and  St.  Katharine's  Dock,  and  for  which  he  held 
dock- warrants  in  his  own  name.  He  produced  a  list  and 
valuation  of  the  tobacco,  being  the  memorandum  of  the  24th 
of  January,  1876,  hereinafter  set  forth,  and  in  that  list  were 
included  the  50  hhds.  of  tobacco,  erroneously  described  in 
the  statement  of  claim  as  marked  D  G,  but  really  marked 
D  Q.  The  whole  ot  the  tobacco  in  that  list  was  valued  at 
£4,200,  but  *the  valuation  of  the  50  hhds.  was  only  [226 
£1,250  or  thereabouts.  Hofmann  then  handed  the  defendants 
the  list  and  valuation,  of  which  the  following  is  a  copy  : 
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'  Memobandum. 

From  J.  A.  Hofmann  &  Co.,  1 6  Gresham  Street,  London,  to  Credit  Lyonnaia,  29 
Lombard  Street.     24th  January,  1876. 

CM<.  qri.  tbi. 

D  Q  1441/50  ..   10  hhds.^ 63  0  22 

1461/60  ..10   "   I 72  1  21 

1461/70  ..10   "   y  ex  Denmark  @  66  2  8 

1471/80  ..10   "  New  York  ..  69  2  12 

1481/90  . .  10   "  J 71  8  4  @  8rf.  £1272  11  0 

[Then  followed  an  enumeration  of  the  tobaccos,  the  value 
of  the  whole  being  stated  at  £4,200.] 

5.  The  defendants  consented  to  make  the  advance,  the 
terms  of  which  were  expressed  in  the  following  letter  from 
them  to  Hofmann : 

29  Mincing  Lane,  24  January,  1876. 
Messrs.  J.  A.  Hofmann  &  Co. 
Gentlemen, — By  this  we  beg  to  acknowledge  receipt  of 
the  following  warrants  for  tobacco : 
5  warrants,  60  hhds.  ex  Denmark. 

[Here  followed  an  enumeration  of  other  22  warrants.] 

27  warrants  valued  as  per  your  statement  at  £4,200,  against 
which  we  handed  you  our  cneck  £3,000,  being  part  of  £3,500 
that  we  have  agreed  to  lend  you  for  two  montns  on  deposit 
of  warrants  for  tobacco  of  a  sufficient  value.  Interest  to  be 
charged  at  5  per  cent,  per  annum,  plus  a  commission  of  J 

Ser  cent.     It  is  understood  that  the  warrants  will  be  at  your 
isposal  for  the  purpose  of  exchanging  them  for  others,  and 
that  all  valuations  will  be  subject  to  our  approval. 

(Signed)    A.  Bideleux. 

P.S.  In  regard  to  the  insurance,  please  hand  us  the  poli- 
cies at  your  convenience  to-morrow. 

The  50  hhds.  ex  Denmark  mentioned  in  the  foregoing  let- 
ter are  the  50  hhds.  marked  D  Q. 

6.  The  defendants  accordingly  advanced  to  Hofmann 
£3,000  on  the  24th  of  January,  1876  ;  and  on  the  9th  of  Feb- 
ruary, 1876,  they  advanced  to  Hofmann  on  the  same  terms 
and  under  the  same  circumstances  as  in  the  advance  of 
£3,000,  the  further  sum  of  £900  on  the  security  of  the  to- 
bacco already  pledged  and  of  50  other  hhds.  of  tobacco  then 
pledged  with  the  defendants  by  Hofmann,  and  valued  at 
£1,280;  and  on  the  19th  of  February,  1876,  they  advanced 
227]  *to  Hofmann  on  the  same  terms  and  under  the  same 
circumstances  the  further  sum  of  £800  on  the  security  of  the 
previous  pledges  and  of  certain  other  tobacco  then  pledged 
with  the  defendants  by  Hofmann,  and  valued  at  £1,KK). 
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Hofraann  paid  to  the  defendants  on  account  of  the  said 
pledges  sums  of  money  amounting  to  £700,  and  received 
back  from  the  defendants  tobacco  of  greater  value  than  the 
amount  so  paid  by  him ;  and  at  the  time  when  Hofmann 
absconded,  as  mentioned  in  the  statement  of  claim,  he  was 
indebted  and  still  is  indebted  to  the  defendants  in  respect 
of  the  advances  made  on  the  security  of  the  said  pledges  in 
the  sum  of  £4,000,  exclusive  of  interest,  commission,  and 
insurance. 

7.  Hofmann  on  the  24th  of  January,  1876,  transferred 
and  delivered  to  the  defendants  five  dock- warrants  for  the 
60  hhds.  of  tobacco,  each  warrant  being  for  10  hhds.,  in  the 
name  of  Hofmann.  At  the  time  when  the  advances  were 
made  on  the  security  of  the  pledge,  the  defendants  believed 
the  representation  made  to  them  by  Hofmann  that  the  60 
hhds.  1)  Q  were  his  property,  and  had  no  knowledge  or 
means  of  knowledge  of  the  plaintiffs  alleged  claim  to  them. 

8.  The  defendants  delivered  up  to  the  dock  company  the 
five  warrants  for  the  60  hhds.  D  Q  to  be  cancelled,  and  took 
instead  thereof  fresh  warrants  in  their  own  names.  The  five 
warrants  in  the  name  of  Hofmann  were  so  delivered  up  and 
cancelled  before  any  notice  to  the  defendants  and  before 
any  knowledge  by  the  defendants  that  the  50  hhds.  D  Q 
were  claimed  b^  the  plaintiff. 

9.  If  the  plaintiff  was,  as  alleged  by  him,  the  true  owner 
of  the  60  hhds.  of  tobacco  at  the  time  when  the  pledge 
thereof  was  made  to  the  defendants,  Hofmann  was  the  plain- 
tiff s  factor  or  agent  intrusted  with  the  possession  of  the 
goods  and  of  the  documents  of  title  thereto. 

10.  The  plaintiff  at  the  date  of  the  pledge  to  the  defen- 
dants by  Hofmann  had  given  him  actual  or  ostensible  au- 
thority to  deal  with  the  goods  as  owner  thereof  or  as  an 
agent  entitled  to  sell  or  pledge  the  same. 

11.  Under  the  circumstances  before  mentioned,  the  defen- 
dants admit  that  the  plaintiff  has  applied  to  the  dock  com- 
pany and  to  the  defendants  for  the  delivery  to  the  plaintiff 
of  the  dock- warrants  and  tobacco,  and  that  such  delivery 
has  been  refused. 

*Reply.  1.  The  plaintiff  joins  issue  on  the  defen-  [228 
dant's  statement  of  defence. 

2.  The  plaintiff  will  in  case  of  need  rely  upon  a  custom 
in  the  tobacco  trade  whereby  manufacturers  who  purchase 
tobacco  in  bond  leave  the  goods  in  the  possession  of  the 
selling  brokers  or  vendors  until  such  time  as  the  goods  are 
actually  required  for  manufacturing  purposes. 

The  case  was  argued,  on  motion  for  judgment,  before 
20  Eng.  Rep.  62 
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Denman,  J.,  on  the  31st  of  January,  1877.     The  facts  and 
arguments  are  fully  stated  in  the  jadgment. 

Thesiger^  Q.C.  {Bigham  with  him),  for  the  plaintiff,  re- 
referred  to  iPCombie  v.  Davies  (*),  Pickering  v.  Busk  ("), 
Fuentes  v.  Monies  ('),  and  Cole  v.  North  Western  Bank  (*). 

Benjamin^  Q.C.  {Waikin  Williams^  Q.C,  and  Woolf^ 
with  him),  commented  on  the  Factors  Acts,  6  Geo.  4,  c.  94, 
and  6  &  6  Vict.  c.  39,  and  upon  the  cases  cited  for  the 
plaintiff,  and  referred  to  Boy  son  v.  Coles  ('),  Monk  v.  Wittenr 
bury  (•),  Dyer  v.  Pearson  ('),  Vickers  v.  Hertz  ("),  and  Good- 
win V.  Robarts  (•). 

Cur,  adv,  vuU. 

Feb.  13.  Denman,  J.:  This  was  an  action  tried  before 
me  at  Westminster  on  the  25th  of  January  last.  The  facts 
were  taken  entirelj^  by  admission,  and  I  heard  the  arguments 
on  the  motion  for  judgment  on  the  Slst  of  January.  The  ac- 
tion was  for  £1,256  18.5.  Sd.,  the  value  of  50  hhds.  of  tobacco 
belonging  to  tlie  plaintiff,  and  pledged  with  the  defendants 
by  one  Hofmann  on  the  24th  of  January,  1876,  under  the 
circumstances  stated  by  admission  at  the  trial.  The  plain- 
tiffs also  contended  that,  if  not  entitled  to  the  whole  value, 
they  might  be  entitled  to  an  account :  but  no  question  now 
arises  on  this  head,  as  it  was  agreed  that  any  such  questions 
should  stand  over  to  be  decided,  if  necessary,  hereafter. 
The  admissions  made  at  the  trial  were  so  ably  and  briefly 
229]  stated  by  *counsel  on  both  sides  as  to  make  it  super- 
fl^uous  to  do  more  than  to  read  in  most  cases  the  very  words 
of  the  admissions  as  they  appear  upon  my  notes  (in  some 
cases,  however,  omitting  some  unnecessary  details),  and 
after  stating  what  conclusions  of  fact  I  draw  under  the 
power  given  by  agreement  at  the  trial,  to  explain  the  grounds 
of  the  judgment  I  have  arrived  at. 

It  appears  that  for  some  years  down  to  March,  1876,  one 
Hofmann  (whose  acts  were  relied  upon  under  the  circum- 
stances by  the  defendants  as  giving  them  a  title  to  the  goods) 
carried  on  business  in  London,  selling  goods  of  various  de- 
scriptions,— silks,  velvets,  and  ribbons,  as  well  as  tobaccos, 
— under  the  style  of  J.  A.  Hofmann  &  Co.  The  tobacco 
business  was  of  two  kinds,  partly  receiving  consignments 
from  foreign  houses  on  the  continent,  who  drew  on  J.  A. 

(1)  6  East,  638.  (»)  6  M.  <fe  S.,  14. 

(«)  16  East,  88.  (•)  2  B.  4k  Ad.,  484. 

(3)   Law  Rep,,  3  C.  P.,  268 ;    in  error.  C)  3  B.  4  C.-,  38. 

Law  Rep.,  4  C.  P.,  93.  (>*)  Law  Rep.,  2  H.  L.  Sc„  118. 

{*)    Law  Rep..  9  C.  P.,  470;   in  error  C')  1  App.  Cas.,  476. 
Law  Rep.,  10  C.  P.,  354. 
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Hofmann  &  Co.  for  the  value  of  goods  less  commission  del 
credere  and  agency,  partly  receiving  tobacco  owned  by  Hof- 
mann himself  and  his  brother  from  America.  The  brother 
was  not  a  partner  in  J.  A.  Hofmann  &  Co.  The  following 
was  the  course  of  business  as  regards  purchases  of  tobacco  : 
The  tobacco  on  arrival  being  consigned  to  Hofmann  &  .Co. 
would  be  placed  in  bond  in  the  warehouses  at  the  docks, 
standing  in  the  name  of  J.  A.  Hofmann  &  Co.  Their  agent, 
Kuschke,  would  then  take  samples  to  the  large  manufactur- 
ing houses,  who  would  make  purchases  from  time  to  time  in 
quantities  beyond  their  immediate  requirements.  Kuschko 
would  then  agree  with  the  purchasers  to  clear  the  goods 
when  required^  generally  charging  1^.  per  bale  for  his  ser- 
vices. In  the  case  of  the  plaintiff  no  commission  was  charged, 
in  consideration  of  the  distance  at  which  he  lived  (viz.  at 
Bolton)  and  the  expense  of  carriage.  Owing  to  the  large 
proportion  which  the  duty  bears  to  the  value  of  tobacco,  a 
practice  has  arisen  of  leaving  the  goods  in  the  warehouse  in 
the  name  of  the  seller^  which  is  not  invariable,  but  the  con- 
trary is  the  exception.  The  plaintiff  and  Hofmann  had  for 
many  years  dealt  with  one  another  through  Kuschke  as 
above  described,  Kuschke  selling  goods  from  time  to  time 
for  manufacture,  and  sending  an  invoice  for  the  amount  of 
the  purchase-money,  and  the  plaintiff  usually  paying  at 
once  and  obtaining  the  usual  discount,  and  from  time  to 
time,  as  he  required  the  tobacco,  sending  to  Hofmann  the 
amount  of  duty  and  dock-dues  in  respect  of  the  part  he 
wished  cleared,  *which  Hofmann  would  clear  and  [230 
forward  to  Bolton.  The  tobacco  would  sometimes  lie  at  the 
docks  uncleared  for  a  year  or  more.  The  plaintiff  was  not 
aware  of  what  happened  as  regards  the  entries  in  the  dock 
books.  In  fact  the  tobacco  was  left  there  in  Hofmann' s 
name,  but  entered  in  Hofmann's  books  as  a  sale  to  the 
plaintiff. 

As  regards  the  particular  transaction  in  question  in  the 
cause,  the  facts  admitted  were  as  follows:  On  the  3d  of 
December,  1875,  Kuschke  called  on  the  plaintiff  with  sam- 
ples of  the  50  hhds.  of  tobacco  in  question,  being  Maryland 
tobacco,  the  property  of  Hofmann  and  his  brother  (who 
resided  at  Algiers),  feuschke  offered  it  to  the  plaintiff  as 
suitable  to  his  trade  at  8^.  per  lb.,  stating  that  if  there  teas 
too  much  he  could  sell  it  at  a  profit.  The  plaintiff,  after  ex- 
amining the  samples,  agreed  to  take  the  50  hhds.,  and  said 
he  would  work  them  himself^  hut^  if  he  should  alter  his 
mind,  he  would  let  Kuschke  know,  adding  "If  you  have 
any  inquiries  for  Marylands,  let  me  know." 
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On  Knschke's  return  to  town,  an  invoice  was  sent,  dated 
the  3d  of  December,  1875,  headed  "  Charles  Johnson,  bought 
of  J.  A.  Hofraann  &  Co.,  50  hhds.  of  Marylands"  (and  other 
tobacco).  At  the  foot  of  the  invoice  was  written  *'  In  bond. 
Two  months  prompt,  or  cash  less  5  per  cent,  per  annum  for 
three  months.*'  It  was  agreed  that  £1,266  18^.  6d,  was  the 
price  of  the  50  hhds.  in  question,  and  that  the  whole  of  that 
price  was  paid  by  the  31  st  of  December,  1876. 

On  the  9th  of  March,  1876,  Hofmann  absconded.  X)n  the 
15th  a  petition  was  filed,  and  he  was  afterwards  aojudged 
bankrupt  on  an  adjudication  founded  on  the  absconding  as 
the  act  of  bankruptcy.  At  the  time  of  the  bankruptcjr  a 
largo  quantity  of  tobacco,  besides  the  tobacco  in  question 
purchased  by  the  plaintiff  of  Hofmann,  some  of  it  Mary- 
lands,  remained  undelivered,  most  of  which  was  still  stand- 
ing in  Hofmann^  s  name  at  the  bonded  warehouses. 

fey  an  order  of  the  Court  of  Bankruptcy  this  other  tobacco 
was  declared  to  be  the  plaintiff's  as  against  the  trustee  (i.e., 
not  to  come  within  the  reputed  ownership  clauses  of  the 
Bankrupt  Act) ;  but  the  defendants  were  no  parties  to  that 
decision.  It  was  discovered  by  the  plaintiff  that  the  50  hhds. 
in  question  had  before  the  bankruptcy  been  pledged  by 
231]  Hofmann  to  the  defendants  as  ^security  for  advances 
made  by  them  to  him  personally,  together  with  a  large 
quantity  of  tobacco  not  the  plaintiff's.  A  portion  of  42 
hhds.  of  the  plaintiff's  tobacco  had  also  been  pledged  to  one 
Bluinenthal,  which  formed  the  subject  of  an  action  tried 
before  Field,  J.,  in  which  judgment,  after  argument,  was 
given  for  the  plaintiff. 

The  defendants'  counsel,  having  admitted  all  the  above 
facts,  proposed  to  add  certain  facts  set  forth  in  his  statement 
of  defence,  which  were  admitted  as  follows :  The  defendants 
claimed  to  be  entitled  to  retain  the  tobacco  and  the  proceeds 
thereof  in  satisfaction  or  part  satisfaction  of  moneys  advanced 
by  them,  and  alleged  that  the  tobacco  was  transferred  and 
delivered  to  them  under  the  following  circumstances :  On  the 
24th  of  January,  1876,  Hofmann,  who  was  then  a  commission 
merchant  and  factor  carrying  on  business  in  London  under 
the  name  of  J.  A.  Hofmann  &  Co.,  and  who  was  also  a  large 
dealer  in  tobacco,  applied  to  the  defendants  for  an  advance 
of  £3,500  on  the  security  of  a  pledge  of  tobacco  stated  by 
him  to  be  his  property  and  lying  at  the  London  and  St. 
Katharine's  Dock,  and  for  which  he  held  dock- warrants  in 
his  own  name.  He  produced  a  list  and  valuation  of  the 
tobacco,  being  the  memorandum  of  the  24th  of  January, 
1876,  hereinafter  set  forth,  and  in  the  list  were  included  the 
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60  hhds.  of  tobacco  erroneously  described  in  the  statement 
of  claim  as  marked .  D  G,  but  really  marked  D  Q.  The 
whole  of  the  tobacco  in  the  list  was  valued  at  £4,200,  but 
the  valuation  of  the  50  hhds.  was  only  £1,250,  or  there-  . 
abouts.  Hofmann  then  handed  the  defendants  the  list  and 
valuation,  of  which  the  following  is  a  copy:  "Memoran- 
dum. Prom  J.  A.  Hofmann  and  Co.  to  Credit  Lyonnais. 
24th  January,  1876."  [Then  followed  an  enumeration  of 
the  50  hhds.  and  other  tobaccos.]  The  defendants  consented 
to  make  the  advance,  the  terms  of  which  were  expressed  in 
the  following  letter  from  them  to  Hofmann, — 

"29  Mincing  Lane,  Jan.  24,  1876. 
"  Messrs.  J.  A.  Hofmann  &  Co. 
"Gentlemen, — By  this  we  beg  to  acknowledge  receipt 
of  the  following  warrants  for  tobacco, — 
"5  warrants,  50  hhds.  ex  Denmark. 

[Here  followed  an  enumeration  of  other  tobaccos.] 

*27  warrants,  valued  as  per  your  statement  at  [232 
£4,200,  against  which  we  handed  you  our  check  £3,000,  be- 
ing part  of  £3,500  that  we  have  agreed  to  lend  you  for  two 
months  on  deposit  of  warrants  for  tobacco  of  a  sufficient 
value.  Interest  to  be  charged  at  5  per  cent,  per  annum, 
plus  a  commission  of  J  per  cent.  It  is  understood  that  the 
warrants  will  be  at  your  disposal  for  the  purpose  of  ex- 
changing them  for  others,  and  that  all  valuations  will  be 
subject  to  our  approval." 

The  50  hhds.  ex  Denmark  mentioned  in  the  foregoing  let- 
ter were  the  50  hhds.  marked  D  Q.  The  defendants  accord- 
ingly advanced  to  Hofmann  £3,000  on  the  24th  of  January, 
1876;  and  on  the  9th  of  February,  1876,  they  advanced  to 
Hofmann  on  the  same  terms  and  under  the  same  circum- 
stances as  in  the  advance  of  £3,000  the  farther  sum  of  £900 
on  the  security  of  the  tobacco  already  pledged  and  of  50 
other  hogsheads  of  tobacco  then  pledged  with  the  defen- 
dants by  Hofmann  and  valued  at  £1,280;  and  on  the  19th 
of  February,  1876,  they  advanced  to  Hofmann^  on  the  same 
terms  and  under  the  same  circumstances  the  further  sum  of 
£800  on  the  security  of  the  previous  pledges  and  of  certain 
other  tobacco  then  pledged  with  the  defendants  by  Hof- 
mann, and  valued  at  £1,680.  Hofmann  paid  to  the  defen- 
dants on  account  of  the  said  pledges  sums  of  money 
amounting  to  £700,  and  received  back  from  the  defendants 
tobacco  of  greater  value  than  the  amount  so  paid  by  him  ; 
and  at  the  time  when  Hofmann  absconded  he  was  indebted, 
and  still  is  indebted,  to  the  defendants  in  respect  of  the 
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advances  made  on  the  security  of  the  said  pledges  in  the 
sum  of  £4,000,  exclusive. of  interest,. commission,  and  in- 
surance. Hofmann  on  the  24th  of  Januarv,  1876,  transferred 
and  delivered  to  the  defendants  five  dock- warrants  for  tlio 
50  hhds.  of  tobacco,  each  warrant  being  for  ten  hogsheads, 
in  the  name  of  Hofmann.  At  the  time  when  the  advances 
were  made  on  the  security  of  the  pledge,  the  defendants  be- 
lieved the  representations  made  to  them  by  Hofmann  that  the 
50  hhds.  D  Q  were  his  property,  and  had  no  knowledge  of 
the  plaintiff^ s  claim  to  tnem. 

On  the  morning  of  the  14th  of  March,  1876,  Hofmann 
had  absconded,  and  it  was  generally  known  that  tliat  was 
the  fact,  and  that  his  affairs  were  desperate.  On  the  same 
day,  and  with  knowledge  of  that  fact,  the  defendants  de- 
233]  livered  up  to  the  dock  company  *the  five  warrants  for 
the  50  hhds.  of  tobacco  D  Q  to  be  cancelled^  and  the  tobacco 
was  transferred  into  their  name  in  the  dock  books  on  tlie 
15th  of  March.  The  five  warrants  in  the  name  of  Hofmann 
were  so  delivered  up  and  cancelled,  and  the  tobacco  so 
transferred  as  aforesaid,  before  any  notice  to  the  defendants 
and  before  any  knowledge  by  the  defendants  that  the  50 
hhds.  D  Q  were  claimed  by  the  plaintiflF.  According  to  the 
practice  of  the  dock  company,  if  the  defendants  after  the 
transfer  in  the  dock  book  had  demanded  fresh  warrants, 
they  would  have  received  them  as  a  matter  of  course. 

On  the  14th  of  March,  1876,  the  defendants  wrote  Hof- 
mann a  letter  requesting  him  to  forward  them  the  dock  sam- 
ples of  "  the  following  tobacco,  warrants  for  which  we  hold 
as  security,"  and  adding — "please  note  that  the  insurance 
against  fire  ceases  on  the  24th  instant,  and  that  we  shall  re- 
insure the  tobacco  on  that  date  for  whose  account  it  may 
concern."  The  first  five  items  mentioned  in  that  letter  are 
the  50  hhds.  in  dispute.  This  letter  was  written  under  the 
same  circumstances  as  regards  knowledge  as  stated  above 
with  regard  to  the  delivery  up  of  the  warrants. 

The  interrogatories  administered  by  the  defendants  ro  the 
plaintiflf,  and  the  answers  thereto,  were  relied  upon  by  the 
counsel  for  the  defendants.  I  will  state  what  I  consider 
their  effect  to  be  in  the  course  of  what  I  have  to  say 
presently. 

Such  being  the  materials  upon  which  my  judgment  is  to 
be  based,  1  will  now  state  geneittlly  the  contentions  of  the 
plaintiff  and  defendants  respectively  in  the  very  able  argu- 
ments they  addressed  to  me.  The  plaintiff's  counsel  con- 
tended, in  the  first  place,  that  the  case  was  identical  with 
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that  of  Johnson  v.  BlumerUlial^  and  that  it  ought  to  be 
governed  by  the  decision  of  Field,  J.,  in  that  case. 
.  *  To  this  contention  two  answers  were  given.  First,  as  to 
tlie  defence,  paragraph  10,  viz.,  that  ''Hofmann  at  the  time 
of  the  pledge  had  received  from  the  plaintiff  actual  or  osten- 
sible authority  to  deal  with  the  goods  as  owner  or  as  an  agent 
entitled  to  sell  or  pledge  them,'°it  was  said,  and  truly,  that, 
in  the  case  of  Johnson  v.  BluTnenthal^  this  question  was 
disposed  of  by  an  express  finding  of  the  jury.  It  was  also 
urged  that  the  answers  to  interrogatories  *  which  were  [234 
in  evidence  in  the  present  case  were  not  there  in  evidence, 
and  constituted  a  material  difference  in  the  circumstances  of 
the  two  cases.  Secondly^  as  to  the  allegation  that  at  the 
time  of  the  pledge  Hofmann  was  the  plaintiflfs  factor  or 
agent  intrusted  with  the  possession  of  the  goods  and  of  the 
documents  of  title  thereto  (paragraph  9),  it  was  said  that 
there  was  no  such  allegation  upon  the  pleadings  in  the 
former  case,  and  therefore  the  question  could  not  have  been 
decided  upon  the  Factors  Acts. 

Under  the  circumstances,  I  think  it  better  to  give  my 
judgment  upon  both  questions  upon  the  facts  of  the  present 
case,  without  assuming  that  Johnson  v*  BlunterUhal  is  so 
identical  as  to  dispose  of  this  case,  though  it  may  be  found, 
when  that  case  comes  to  be  reported,  that  it  is  undistinguish- 
able.  If  I  had  been  able  to  obtain  any  report  of  the  facts 
and  judgment  in  that  case,  and  found  it  to  be  undistinguish- 
able,  I  should  have  declined  to  hear  any  argument,  and  de- 
cided in  favor  of  the  plaintiff,  leaving  the  defendant  to 
appeal ;  for,  I  am  of  opinion  that  the  Appellate  Jurisdiction 
Act,  1876  (*),  would  be  seriously  crippled  in  its  application, 
if  single  judges  were  not  to  hold  themselves  bound  by  the 
decisions  of  other  single  judges  on  the  same  questions,  to 
the  same  extent  as  thp  superior  courts  were  in  the  habit  of 
doing  before  the  Judicature  Act. 

It  having  been  admitted  upon  the  trial,  by  the  withdrawal 
of  the  two  first  paragraphs  of  the  statement  of  defence,  that 
the  plaintiflf  had  about  December  the  3d,  1876,  become  the 
absolute  owner  of  the  60  hhds.,  and  that  the  transfer  and 
delivery  of  the  tobacco  and  documents  by  Hofmann  to  the 
defendants  was  without  any  authority  from  and  in  fraud  of 
the  plaintiflf,  this  case  starts  with  the  onus  strongly  upon  the 
defendants  to  make  out  either  of  their  defences. 

In  support  of  the  defence  set  up  in  the  10th  paragraph, 
the  defendants'  counsel  relied  strongly  on  the  plaintiflf' s 

(»)  39  &  40  Vict.,  c.  69. 
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answers  to  the  second  and  third  interrogatories.  Those 
questions  and  answers  were  as  follows : — 

Q.  Did  not  the  said  J.  A.  Hofmann,  at  the  time  of  the  parchase  hy  jou  in  the 
statement  of  claim  alleged,  inform  jou,  or  were  you  not  aware,  that  Hofmann 
235]    *had  in  his  possession  five  dock-warrants  dated  the  22d  of  November, 

1875,  for  the  50  hhds.  of  tobacco  the  subject  of  this  action,  in  his  own  name, 
whereby  the  said  tobacco  was  deliverable  to  Hofmann  or  his  assigns  by  indorse- 
ment on  the  said  warrants,  or  how  otherwise  ? 

A.  The  said  J.  A.  Hofmann  did  not  at  the  time  of  the  parchase  by  me  in  the 
statement  of  claim  alleged,  or  at  any  other  time,  inform  me,  nor  was  I  aware, 
that  Hofmann  had  in  his  possession  the  five  warrants  in  the  second  inter- 
rogatory mentioned,  or  either  of  them,  in  his  own  name,  whereby  the  said 
tobacco  was  deliverable  to  Hofmann  or  his  assigns  by  indorsements  on  the  said 
warrants :  but,  when  I  bought  and  paid  for  the  50  hhds.  of  tobacco  in  the 
third  interrogatory  mentioned,  I  assumed  and  believed  that  the  same  (and  tlie 
warrants,  if  any,  representing  them)  were  in.  the  possession  and  control  of  Hof- 
mann ;  and  I  so  believed  on  the  24th  of  January,  1876. 

Q.  Did  not  the  said  50  hhds.  and  the  said  dock- warrants  respectively  to  your 
knowledge  and  with  your  consent  remain  in  the  name  and  possession  or  under 
the  control  of  Hofmann  ?  and  were  they  not  to  your  knowledge  and  with  your 
consent  in  his  name  and  possession  or  under  his  control  on  the  24th  of  January, 

1876,  or  how  otherwise  ? 

A.  I  left  the  said  tobaccos  in  the  possession  of  Hofmann  as  my  agent  to  for- 
ward the  same  to  me  as  and  when  I  might  require  them  or  any  of  them  for  the 
purposes  of  my  trade,  or  to  forward  them  to  any  person  to  whom  they  might  be 
sold  :  but  I  had  no  actual  knowledge  as  to  whether  he  had  such  possession  and 
control,  and,  except  as  herein  appears,  I  did  not  consent  to  his  having  posses- 
sion and  control  thereof. 

Coupling  these  questions  and  answers  with  the  other  facts 
admitted  in  the  case,  I  am  not  able  to  draw  any  inferences 
at  all  unfavorable  to  the  plaintiff  beyond  what  are  to  be 
drawn  from  the  fact  that,  having  bought  from  Hofmann  and 
paid  for  the  tobacco  in  question  by  the  31st  of  December, 
1875,  he  left  the  tobacco  in  bond  in  Hofmann' s  name,  and 
assumed  that  Hofmann  still  retained  possession  and  control 
of  any  documents  representing  the  tobacco,  as  his  agent /br 
the  purpose  of  forwarding  the  tobacco  to  him  as  he  miglit 
require  it  for  the  purposes  of  his  trade,  or  to  forward  it  to 
any  persons  to  whom  the  plaintiff  nlight  sell  the  tobacco. 
I  see  nothing  in  these  answers  to  induce  me  to  qualify  any 
of  the  admissions  made  with  regard  to  the  ordinary  dealings 
between  the  plaintiff  and  Hofmann,  or  with  regard  to  the 
particular  transaction. 

The  defendants'  counsel  also  relied  upon  the  conversation 
between  Kuschke  and  the  plaintiff  on  the  3d  of  December, 
1875 :  but  it  appears  to  me  that  no  inference  can  be  drawn 
from  that  conversation,  in  the  absence  of  any  evidence  that 
the  plaintiff  ever  reopened  the  transaction,  inconsistent 
236]  with  the  application  of  the  *general  course  of  dealing 
between  the  parties,  according  to  wliich  this  was  dearly  a 
complete  purchase  of  the  tobacco  by  the  plaintiff  from 
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Hofmann  at  least  as  early  as  the  31st  of  December,  1875 ; 
the  only  authority  left  in  Hofmann  being  to  clear  the  goods 
from  time  to  time  as  the  plaintiff  might  require  them,  and 
forward  them  to  him  or  his  purchasers. 

Under  these  circumstances,  the  defendants'  counsel  con- 
tended that  the  plaintiff  cannot  succeed,  because,  having 
armed  Hofmann  with  the  indicia  oi  property  in  the  goods, 
and  so  enabled  him  to  commit  a  fraud,  he  has  disentitled 
himself  to  recover  against  a  bona  fide  pledgee  of  the  goods  ; 
and  they  cited  several  cases  in  support  of  this  contention. 
Amongst  others.  Boy  son  v.  Coles  (*)  was  relied  upon,  for  the 
question  there  left  to  the  jury  by  Lord  Ellenborough  :  but 
tne  decisibn  of  that  case  appears  to  me  to  be  rather  an 
authority  for  the  plaintiff  than  for  the  defendants.  The 
decision  was  in  favor  of  the  plaintiff,  and  the  court  held 
that  the  pawnee  could  not  obtain  a  better  title  than  the 
pawner,  unless  the  real  owner  had  armed  the  latter  with 
some  document  iVhich  necessarily  indicated  an  intention  to 
transfer  the  actual  property  as  distinguished  from  the  pos- 
session of  the  goods.  In  the  present  case,  looking  at  the 
usage  in  the  trade  and  the  previous  relations  between  the 
parties,  as  well  as  the  particular  transaction  itself,  I  am  of 
opinion  that  neither  in  ract  nor  in  law  did  the  plaintiff  arm 
Hofmann  with  the  indicia  of  propertjr,  in  the  sense  in  which 
those  words  are  used  in  the  cases  which  were  cited.  Rely- 
ing upon  the  honesty  of  Hofmann,  he  left  the  goods  which 
he  had  bought  of  him  in  bond,  trusting  to  Hofmann  to  for- 
ward them  to  him  from  time  to  time  as  they  might  be  re- 
quired by  him,  and  for  that  reason  only  not  insisting  on  the 
possession  of  any  warrants  or  a  transfer  in  the  books  of  the 
company.  And  this  was  done  in  accordance  with  a  usage 
so  prevalent  in  the  trade  that  the  contrary  is  admitted  to  be 
*'the  exception." 

Independently  of  the  Factors  Acts,  the  mere  possessioh  of 
the  dock-wari'ants  is  nowhere  made  conclusive  as  to  the 
application  of  the  rule  acted  upon  in  Pickering  v.  BusTci^) : 
but  it  is  for  the  jury  to  say  whether  the  plaintiff  has  so  con- 
ducted himself  as  to  have  lost  the  right  to  follow  his  own 
f:oods  into  the  hands  of  the  *purchaser  or  pledgee.  [237 
Jnder  the  facts  stated  in  the  present  case,  I  should  not  as  a 
juryman  think  that  the  plaintiff  had  so  conducted  himself : 
and  I  must  therefore  hold  that  the  defendants  are  not  en- 
titled to  succeed  upon  the  ground  stated  in  the  10th  para- 
graph of  their  defence. 

With  regafd  to  the  9th  paragraph  of  the  defence,  setting 

(>)  6  M.  A  S.,  U.  O  15  Eaat,  88. 

20  Eng.  Rep.  63 
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up  the  sale  to  the  defendants  as  one  made  by  Hof  mann  as 
the  plaintiflPs  ''factor  or  agent  intrusted  with  the  possession 
of  tne  goods  and  the  documents  of  title  thereto,''  I  also 
think  the  defendants  are  not  entitled  to  succeed,  but  that 
the  case  is  governed  by  the  autliority  of  Cole  v.  North 
Western  Bank(^),  In  fact,  I  think  it  is  a  stronger  case  for 
the  plaintiff  than  that  was.  The  defendants  upon  this  point 
also  relied  upon  the  answers  to  interrogatories  Nos.  4  and 
5  (') ;  but  I  can  find  nothing  in  them  which  was  not  already 
stated  in  the  admissions  made.  Upon  those  admissions, 
drawing  such  inferences  as  appear  to  me  to  be  correct,  the 
positions  of  Hofmann  and  the  plaintiff  respectively  seem  to 
be  these :  Hofmann  was  a  factor  and  commission  agent  in 
London  ;  but  he  was  also  a  large  tobacco  merchant  on  his 
238]  own  account.  So  far  *as  the  transaction  in  question 
was  concerned,  and  generally  in  his  transactions  with  the 
plaintiff,  he  was  a  mere  vendor  to  the  plaintiff  who  received 
cash  for  discount  on  each  transaction,  but  who  was,  in  ac- 
cordance with  the  practice  of  the  trade  (not  invariable,  but 
most  usual),  left  in  the  possession  of  the  goods  in  bond,  so 
as  to  avoid  premature  payment  of  the  duty ;  undertaking 
(with  other  customers  for  a  commission,  but  for  the  plain- 
tiff, in  consideration  of  his  distant  residence  and  the  ex- 
pense of  carriage,  for  nothing)  to  clear  the  goods  for  the 
plaintiff  or  other  purchasers,  and  forward  them  to  him  or 
them,  or  his  or  their  customers,  as  required.  There  was 
nothing  in  the  case  to  show  the  plaintiff  that  Hofmann 
treated  the  goods  as  in  any  other  sense  at  his  disposal.  Nor 
was  there  anything  as  regards  the  goods  in  question  to  show 

(')  Law  Rep.,  9  C.  P.,  470;  on  appeal,  entitled  to  any  commission  in  respect  of 

Law  Rep.,' 10  C.  P.,  854.  clearing  the  goods  at  the  customs  or 

(^)  The  4tb  and  5th  interrogatories  and  making  payments  on  account  of  duty  or 

the  answers  thereto  were  as  follows  : —  forwarding  the  tobacco,  he  having  agreed 

Q.  Was  not  Hofmann  intrusted  by  you  with  me  some  time  previously,  on  my 

with  the  possession  of  the  said  50  hhds.  complaining  that  I  did  not  like  buying 

and  the  said  dock- warrants,  or  did  not  London   tobacco,  on  account  of  the  ex- 

you  allow  him  to  retain  the  possession  of  cessive  carriage  to  Bolton,  that  he  would 

the  same  as  your  factor  or  agent?     State  not  charge  me  the  usual  commission  of 

fully  the  circumstances  under  which  he  I*,  per  package  for  clearing  the  goods, 

was  so  intrusted  by  you  or  authorized  to  Q.  Was  not  the  said  tobacco  insured 

retain  possession  and  the  purpose  or  ob-  by  Hofmann,  and  to  vour  knowledge  in 

iect  thereof;    and   would  not   Hofmann  his  own  name?  and  Jid  he  not  pay  the 

have  been  entitled  to  receive  from  you  premium  or  premiums  in  respect  of  such 

some  and  what  commission  as  your  factor  insurance,  or  how  otherwise  ? 

or  agent  in  respect  of  his  clearing  the  A.  I  did  not  instruct  Hofmann  to  in- 

tobacco  or  some  part  thereof  from  the  sure  the  tobacco,  and  I  do  not  know  that 

customs  or  paying  the  duties  thereon  from  he  did  insure  it.     Hofmann  did  not  tliat 

time  to  time,  or  liow  otherwise  ?     *  I  know  of  charge  me  with  the  premiums ; 

A.    In   answer   to  the  fourth  interro-  but  whether  he  himseVf  paid  them  or  not 

gatory,   I  refer   to    my  last    preceding  I  cannot  say.     I  do  not  know  in  whose 

answer.     Hofmann  would  not  have  been  name  the  tobacco  was  insured,  if  at  alL 
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the  plaintiflE  that  Hofmann  retained,  or  supposed  that  he 
retained,  any  interest  in  them,  or  to  authorize  Hofmann  in 
so  supposing.  Under  these  circumstances,  the  defendants 
on  the  24th  of  January,  1876,  advanced  to  Hofmann  £3,500 
on  the  security  of  these  amongst  other  goods,  and  he  trans- 
ferred to  them  the  dock- warrants  relating  to  them. 

I  heard  a  very  able  argument  by  Mr.  Woolf  on  behalf  of 
the  defendants  to  the  effect  that  it  was  not  necessary,  in 
order  to  validate  a  pledge  by  a  factor,  that  he  should  be  a 
factor  intrusted  to  sell ;  and  he  raised  again  and  discussed 
many  questions  of  great  nicety  which  have  arisen  upon  the 
construction  of  the  Factors  Acts  :  but  the  result  of  his  argu- 
ment was  to  satisfy  my  mind  that  the  only  real  question  in 
this  case  was  rather  a  question  of  fact  than  one  of  law,  viz., 
in  wliat  capacity  was  Hofmann  intrusted  by  the  plaintiff? 
Upon  this  question  I  have  no  doubt  whatever  that  the 
proper  answer  to  give  upon  the  facts  admitted  and  proved 
IS,  tliat  the  only  capacity  in  which  Hofmann  had  any  posses- 
sion of  the  goods  after  the  31st  of  December,  1875,  was  that 
of  a  paid  vendor,  still  retaining  the  dock-wa:rrants  solely  for 
the  convenience  of  the  vendee,  who  preferred  to  postpone 
the  time  of  delivery.  I  do  not  think  he  was  in  any  sense-an 
agent  qud  sale  or  pledge  or  dealing  of  any  kind  of  or  in-  the 
goods.  This  being  so,  I  think  the  argument  of  Mr.  Bigham, 
who  replied  on  behalf  of  the  plaintiff,  was  well  founded,  and 
that,  inasmuch  as  the  practice  which  prevailed  was  shown 
to  be  an  ordinary  practice  in  the  trade,  and  one  *  which  [239 
had  been  acted  on  between  Hofmann  and  the  plaintiff  for 
years,  the  case  of  Cole  v.  North  Western  Bank{')  applies, 
and  that  it  cannot  be  said  that  Hofmann  in  the  present  case 
was  *'an  agent  intrusted  with  tUe  possession"  of  the  goods 
within  the  Factors  Act,  any  more  than  Slee  was  in  that  case. 
Hofmann,  indeed,  was  not  intrusted  with  the  goods  for  any 
purpose  at  all,  except  to  clear  them  and  forward  them  upon 
receipt  of  instructions,  which  he  never  received. 

Upon  these  grounds  I  hold  that  the  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff  for  £1,250  185.  8^., 
with  costs :  Execution  stayed  on  the  money 
being  paid  into  court  within  a  week. 

Solicitors  for  plaintiff:    Chester y  Urquhart^   Mayhew  & 
Holden^  for  Bailey  &  Read,  Bolton. 
Solicitors  for  defendants :  Michael  Abrahams  &  Roffey. 

(»)  Law  Rep.,  9  C.  P.,  470 ;  on  appeal,  Law  Rep.,  10  C.  P.,  864. 
See  note  to  RamboU  v.  Metropolitan,  etc.,  ante,  p.  280. 
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[2  Common  Pleas  Division,  239.] 
Jan.  13,  1877. 

Humphries  v.  Cousins. 

Duty  and  LiahilUy  of  Owners  of  adjoininff  Premises  as  to  Nuisance. 

The  plaintiff  and  the  defendant  were  respectively  occupiers  of  adjoining  houses. 
An  old  drain  which  commenced  on  the  defendant's  premises,  and  thence  passed  un- 
der and  received  the  drainage  of  several  other  houses,  turned  back  under  the  defen- 
dant's house,  and  thence  under  the  cellar  of  the  plaintiffs  house,  and  ultimately  into 
a  public  sewer.  The  part  of  the  return  drain  which  passed  through  the  defendant's 
premises  being  decayed,  the  sewage  escaped  and  flowing  into  the  plaintiff's  cellar  did 
damage.  The  defendant  was  unaware  of  the  existence  of  this  return  drain,  and  con- 
sequently of  its  want  of  repair  : 

fields  that  the  defendant  was  liable  for  the  damage  done  to  the  plaintiff:  for  that 
defendant's  duty  was  to  keep  the  sewage  which  he  himself  was  bound  to  receive  from 
passing  from  his  own  premises  to  the  plaintiff's  premises  otherwise  than  along  the 
old  accustomed  channel,  and  that  this  duty  was  independent  of  negligence  on  hb 
part,  and  independent  of  his  knowledge  or  ignorance  of  ihe  existence  of  the  drain. 

Claim.  That  in  June,  1875,  the  plaintiff  was  the  occupier 
of  a  public  houSe,  the  Old  Red  Lion,  No.  339  Strand,  and 
the  defendant  was  the  occupier  of  No.  6  Helmet  Court, 
Strand,  which  adjoins  the  public  house  of  the  plain tifiF. 
240]  Through  the  negligence  of  the  *defendant  in  not 
keeping  in  a  proper  state  of  repair  the  drains,  parcel  of  his 
said  house,  large  quantities  of  the  water,  filth,  and  drainage 
of  the  defendant  coming  and  brought  by  him  in  and  upon 
his  said  house  and  in  his  drains,  and  which  were  entitled  to 
flow  through  his  drains,  and  ought  to  have  flowed  through 
the  same  into  the  common  sewer  without  causing  any  in- 
convenience to  the  plaintiff,  ran  and  flowed  from  the  drains, 
&c.,  of  the  defendant  into  and  upon  the  said  public  house 
of  the  plaintiff  and  the  cellars  of  the  plaintiff  therein,  and 
flooded,  damaged,  and  injured  the  stock-in-trade,  &c. 
Claim,  £800. 

The  defence  denied  that  the  defendant  did  not  kee^  in  a 

J  proper  state  of  repair  his  house,  No.  6  Helmet  Court, 
Strand,  or  the  water-pipes,  drains,  &c.,  or  that  he  was  guilty 
of  negligence  in  respect  of  any  of  the  same ;  and  also  denied 
the  damage  to.  the  plaintiff. 

At  the  trial  before  Blackburn,  J.,  at  the  last  Trinity  sit- 
tings at  Westminster,  it  appeared  that  the  plaintiff  and  the 
defendant  were  respectively  tenants  and  occupiers  of  adjoin- 
ing houses,  as  stated  in  the  claim.  Under  the  premises  of 
the  defendant  was  an  old  drain  which  passed  thence  through 
several  other  houses,  receiving  the  sewage  of  each,  then 
turned  back  tlirough  the  defendant's  premises,  passed  under 
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the  plaintiff's  cellar,  and  thence  away  to  a  public  sewer. 
The  fact  of  the  drain  turning  back  through  his  premises  was 
unknown  to  the  defendant;  nor  was  he  aware  that  it  was 
6ut  of  repair ;  but,  by  reason  of  the  defective  state  from  age 
and  want  of  repair  of  the  return  drain  under  the  defendant's 
premises,  the  water  and  sewage  from  it  flowed  through  the 
party  wall  into  the  plaintiff's  premises,  and  caused  the  dam- 
age complained  of. 

The  jury  found  that  the  defective  state  of  the  drain  was 
not  attributable  to  any  negligence  on  the  part  of  the  defen- 
dant ;  and  they  assessed  the  damages  sustained  by  the  plain- 
tiff at  £30. 

Nov.  10.  Talfourd  Salter^  Q.C.,  moved  for  judgment  for 
the  plaintiff  for  the  damages  found  by  the  jury  :  Upon  the 
authority  of  Tenant  v.  Ootdwin  (*),  Hodgkinson  v.  Eanor  ('), 
and  Fletcher  v.  Rylands  ('),  it  being  admitted  that  the  sew- 
age escaped  from  *the  defendant's  premises  into  [241 
those  of  the  plaintiff,  and  that  the  cause  of  that  escape  was 
the  defective  state  of  a  drain  under  the  defendant's  prem- 
ises, the  defendant  is  responsible  for  the  damage  so  occa- 
sioned ;  and  it  was  no  answer  for  him  to  say  that  the  overflow 
was  not  caused  by  any  voluntary  negligence  on  his  part,  or 
that  he  did  not  know  of  the  existence  of  the  drain. 

Nov.  16.  Robinson^  Sergt.,  and  SJiortt^  showed  cause: 
To  render  the  defendant  liable  for  the  injury  complained  of, 
it  must  be  shown  that  he  was  aware  of  the  existence  of  the 
drain :  ChadwicJc  v.  Trotoer  (*) ;  Hammond  v.  St.  Pancras 
Vestry  (*) ;  Colebeck  v.  Girdlers  Co,  (").  That  was  not  only 
not  shown,  but  it  was  distinctly  negatived  by  the  jury.  The 
question  is  whether  there  is  an  absolute  liability  cast  upon 
the  occupier  of  a  house  to  keep  a  drain  i^  repair,  merely 
because  it  passes  through  his  premises  without  doing  him 
any  service.  In  Tenant  v.  Goldwin  (*)  and  Fletchei^  v.  ^ffy- 
ZaneZ^  (')  the  defendants  brought  the  nuisance  to  the  spot : 
see  the  observations  on  Tenant  v.  Goldwin^  in  Gale  on  Ease- 
ments, 5th  ed.,  p.  487.  This  "drain,"  as  it  is  called,  was  in 
truth  a  "sewer:"  see  18  &  19  Vict.  c.  120,  s.  250('). 

[Denman,  J.:  That  point  was  not  taken  at  the  trial,  and 
therefore  cannot  be  urged  here.  It  appears  from  the  learned 
judge's  notes  that  it  was  agreed  on  both  sides  that  the  only 
question  was  whether  a  person  having  a  drain  under  his 
house  is  not  bound  to  keep  it  so  as  not  to  do  injury  to  his 

(')  2  Ld.  Raym..  1089;  1  Salk.,  360.  (*)  6  Binjs:.  N.  C.  1. 

(*)  4  B.  «k  S.,  229  ;  32  L.J.  (Q.B.),  231.  (*)  Law  Rep.,  9  C.  P.,  816. 

(»)  3  H.  A  C,  774;    Law  Rep.,  1  Ex.,  (•)  1  Q.  B.  D.,  234. 

265 ;  Law  Rep.,  8  H.  L.,  3yO.  i^)  See  note  at  the  end  of  the  case. 
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neighbor,  although  he  has  been  guilty  of  no  negligence, 
and  the  existence  of  the  drain  was  not  in  any  way  known 
to  him.] 

In  Hoss  V.  Fedden  (*),  the  plaintiff  occupied  for  business 
purposes  the  ground  floor  and  the  defendants  the  second 
floor  of  the  same  house,  respectively,  as  tenants  from  year 
to  year.  There  was  a  water-closet  on  the  defendant's  prem- 
ises to  and  of  which  they  alone  had  access  and  use.  After 
the  premises  had  been  closed  on  a  Saturday  evening,  water 
percolated  from  the  water-closet  through  the  first  floor  to 
the  plaintiff's  premises  and  caused  damage  to  his  stock-in- 
242J  trade.  The  overfow  of  water  was  *owing  to  the 
valve  of  the  supply  pipe  to  the  pan  of  the  closet  having  got 
out  of  order  and  failed  to  close,  and  the  waste  pipe  being 
choked  with  paper.  The  defects  could  not  be  detected  with- 
out examination,  and  the  defendants  did  not  know  of  them, 
and  were  guiltjr  of  no  negligence ;  and  it  was  held  that  there 
was  no  obligation  on  the  defendants  to  keep  in  the  water  at 
their  peril,  and  that  they  were  not  liable  to  the  plaintiff  for 
the  damage. 

[Denman,  J.,  referred  to  Bell  v.  Twentyman  (^)  and  also 
to  HodgJcinson  v.  £Innor{*),  where  Blackburn,  J.,  saysC): 
*'I  take  the  law  to  be  as  stated  in  Tenant  v.  Ooldwin  ('), 
that  you  must  not  injure  the  property  of  your  neighbor,  and 
consequently,  if  filth  is  created  on  any  man's  land,  then,  in 
the  quaint  language  of  the  report  in  Salk.,  361,  'he  whose 
dirt  it  is  must  keep  it  that  it  may  not  trespass.'  "] 

Talfourd  Salter^  Q.C.,  and  O.  Scott^  m  reply:  If  this 
case  is  brought  within  the  judgment  of  Lord  Holt  in  Tenant 
V.  Ooldwin  (*)  as  accepted  and  expressed  by  Blackburn,  J., 
in  Fletchei'  v.  Rylands  ("),  and  in  other  cases,  and  assented 
to  by  Lord  Cairhs,  L.C.,  in  the  House  of  Lords  ('),  the  plain- 
tiff is  entitled  to  the  judgment  of  the  court.  It  is  agreed 
that  the  damage  done  to  the  plaintiff  arose  from  the  sewage 
coming  from  the  defendant's  premises,  that  the  cause  of  its 
escape  was  that  the  drain  under  the  defendant's  premises 
was  out  of  repair,  and  that  the  defendant,  being  the  occupier 
of  the  premises,  was  bound  to  repair  it,  that  being  a  duty 
which  the  law  casts  upon  him,  and  from  the  performance  of 
which  his  ignorance  of  its  existence  does  not  excuse  him. 
He  has  failed  to  perform  the  obligation  which  the  law  casts 

(1)  Law  Rep.,  7  Q.  B.,  C6l.  (*)  2  Ld.  Rayin.,  1089;  1  Salk.,  860. 

(*)  1  Q.  B.,  766.  («)  Law  Rep!,  8  Ex..  at  p.  283,  etteq, 

(3)  4  B.  &  S.,  229 ;  32  L.  J.  (Q.B.),  231.         (')  Uw  Rep.,  1  U,  L..  339. 
(*)  4  B.  A  S.,  at  p.  241  ;  32  L.  J,  (Q.B.), 
at  p.  236. 
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upon  him  of  taking  care  that  bis  filth  does  not  injure  his 
neighbor.  In  Broder  v.  Saillard  (*),  it  was  held  that  the 
occupier  of  a  house  is  liable  if  he  allows  the  continuance  on 
his  premises  of  an  artificial  work  which  causes  a  nuisance  to 
a  neighbor,  even  though  it  has  been  put  there  before  he  took 
Voss^f^^ion.  fj^^  ^^  ^^ 

*Jan.  13.  The  judgment  of  the  Court  (Denman  [243 
and  Lindley,  JJ.)  was  delivered  by 

Denman,  J.:  The  plaintiff  and  the  defendant  in  this  case 
are  tenants  and  occupiers  of  adjoining  houses ;  and  the 
plaintiff,  upon  the  facts  and  findings  of  the  jury,  now  com- 
plains of  injuries  caused  to  his  premises  and  stock-in-trade 
by  water  and  sewage  coming  into  his  cellar  from  the  defen- 
dant's premises.  The  jury  have  found  in  effect  that  the 
injuries  complained  of  were  so  caused,  and  have  assessed 
the  damages  sustained  by  the  plaintiff  at  £30.  The  plaintiff 
lias  moved  for  judgment  for  the  amount  of  the  damages  so 
assessed. 

The  facts  relied  on  as  a  defence  to  the  action  are  in  sub- 
stance as  follows :  An  old  drain  which  commenced  on  the 
defendant's  premises  and  received  his  sewage,  ran  under 
and  received  the  sewage  of  several  other  houses,  turned  back 
through  the  defendant's  premises,  ran  under  the  plaintiff's 
cellar,  and  then  away  to  a  main  sewer.  This  drain  was 
not  known  to  the  defendant  to  turn  back  and  run  through 
his  premises  under  those  of  the  plaintiff,  and  was  not  known 
to  be  out  of  repair.  It  was,  however,  in  fact  out  of  repair 
by  reason  of  age  and  wear  and  tear ;  and  its  defective  state 
Tinder  the  defendant's  premises  was  the  real  cause  of  the 
mischief.  The  jury  found  that  the  defective  state  of  the 
drain  was  not  attributable  to  any  negligence  of  the  defen- 
dant. 

Upon  these  facts,  it  is  to  be  observed  at  the  outset  that 
the  water  and  sewage  which  injured  the  plaintiff  came  on 
to  the  defendant's  land  by  an  artificial  drain,  made  for  the 
convenience  of  the  defendant  and  the  other  persons  whose 
houses  were  higher  up.  We  have  not,  therefore,  to  deal,  as 
the  court  had  in  Smith  v.  Kenrick  (*),  with  the  case  of  water 
or  other  matter  coming  naturally  irom  or  through  the  de- 
fendant's land  on  to  the  plaintiff's.  Bearing  this  in'mind,  it 
appears  to  us  that  it  is  incumbent  on  the  defendant  to  show 
what  right  he  had  to  allow  the  filth  brought  artificially  on 
liis  land  to  escape  on  to  the  land  of  the  plaintiff. 

Hhe  prima  facie  right  of  every  occupier  of  a  piece  of  land 

C^)  2  Ch.  D.,  692.  («)  7  C.  B.,  515 ;  18  L.  J.  (C.P.),  172. 


504  COMMON  PLEAS  DIVISION.  [Vol  II. 

-0 1 

1877  Hamphries  v.  Consins. 

is,  to  enjoy  that  land  free  from  all  invasion  of  filth  or  other 
matter  coming  from  any  artificial  structure  on  land  adjoin- 
ing. He  may  be  bound  by  prescription  or  otherwise  to 
244]  receive  such  matter;  but  *the  burthen  of  showing 
that  he  is  so  bound  rests  on  those  who  seek  to  impose  an 
easement  npon  him.  Moreover,  this  right  of  every  occupier 
of  land  is  an  incident  of  possession,  and  does  not  depend  on 
the  acts  or  omissions  of  other  people ;  it  is  independent  of 
what  they  may  know  or  not  know  of  the  state  of  their  own 
property,  and  independent  of  the  care  or  want  of  care  which 
they  may  take  of  it. 

That  these  are  the  rights  'of  an  occupier  of  land  appears 
to  us  to  be  established  by  the  cases  of  Smith  v.  Kenrick  ('), 
Baird  v.  Williamson  ('),  Fletcher  v.  Rylands  ("),  and  the 
older  authorities  there  referred  to,  and  the  recent  decision 
of  Broder  v.  Saillard  (*). 

In  the  present  case,  the  plaintiff  was  bound  to  receive 
sewage  from  the  defendant's  land  through  the  old  drain, 
but  not  otherwise ;  he  was  not  bound  to  receive  it  through 
the  surrounding  earth  or  the  party  wall,  through  which  in 
fact  it  came.  Further,  as  the  plaintiff  was  the  occupier  of  a 
servient  tenement,  he  was  clearly  not  bound  to  repair  the 
drain  on  any  of  the  dominant  tenements.  The  plaintiff's 
rights,  therefore,  have  been  infringed,  and  the  loss  he  has 
sustained  cannot  be  said  to  be  damnum  absque  injuria, 
(See  the  note  to  Ashhy  v.  White  in  1  Sm.  L.  C,  284,  7th  ed.) 

But  the  question  still  remains,  has  the  defendant  infringed 
those  rights,  and  is  he  the  person  liable  for  the  infringement  % 
It  is  said  this  case  is  not  like  Tenant  v.  Ooldwin  (*)  or 
Fletcher  v.  Rylands  ("),  because  in  both  of  those  cases  the 
defendant  himself  brought  on  his  land  that  which  occasioned 
the  mischief ;  whereas,  in  this  case,  the  defendant  received 
the  sewage,  and  was  bound  so  to  do.  So  far,  however,  as 
we  can  judge,  some  of  the  sewage  must  in  fact  have  come 
from  the  defendant's  own  premises  in  the  first  instance. 
But,  even  if  this  is  not  to  be  taken  as  proved,  we  are  of 
opinion  that,  as  between  the  plaintiff  and  the  defendant,  it 
was  the  defendant's  duty  to  keep  the  sewage  which  he  was 
himself  bound  to  receive  from  passing  from  his  own  premises 
245]  to  *the  plaintiff's  premises,  otherwise  than  along  the 
old  accustomed  channel.  This  duty  is  incidental  to  the 
defendant's  possession  of  land  {^qq  Russell  v.  S7ienion  {*\ 

(')  V  C.  B.,  M6;  18  L.  J.  (C.P.),  172.  (*)  2  Ch.  D.,  692. 

O  16  C.  B.  (N.S.),  376;  83  L.  J.  (C.P.),         (*)  2  Ld.  Raym.,  1089  ;'l  Salk.,  360. 
101.  (»)  8Q.  B.,  449. 

(»)  3  H.  A  C,  774;    Law  Rep.,  1  Ex., 

265 ;  Law  R^p.,  8  H.  L.,  330. 
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and  is  the  necessary  consequence  of  the  right  of  the  plain- 
tiff. That  duty,  like  its  correlative  right,  is  independent  of 
negligence  on  the  part  of  the  defendant,  and  independent  of 
his  knowledge  or  ignorance  of  the  existence  of  the  drain. 
The  duty  oi  the  defendant  himself  to  receive  the  sewage 
evidently  did  not  depend  on  such  knowledge ;  and  the  fact 
that  he  unknowingly  received  it  affords  no  justification  for 
allowing  it  to  escape  in  a  manner  in  which  he  had  no  right 
to  let  it  pass.  Fletcher  v.  Rylands  (*)  is  a  strong  authority 
to  show  that  this  conclusion  is  correct ;  for,  suthough  in 
that  case  the  defendant  knew  of  the  existence  of  his  reser- 
voir, he  did  not  know  that  the  ground  underneath  it  was  in 
such  a  state  as  to  render  its  existence  dangerous ;  and  it  was 
strenuously  but  ineffectually  urged  that  he  could  not  be  lia- 
ble in  respect  of  damage  caused  by  a  state  of  things  of  wbich 
he  knew  nothing.  BeU  v.  Twenty  man  (")  is  a  strong  authority 
to  the  like  effect.  Indeed,  if  it  be  once  established  that  the 
plaintiff's  rights  have  been  infringed  by  the  defendant,  and 
that  the  plaintiff  has  been  thereby  damnified,  the  fact  that 
the  defendant  infringed  them  unknowingly  and  without 
negligence  cannot  avail  him  as  a  defence  to  an  action  by  the 
plaintiff :  see  Lambert  v.  Bessey  (').  In  short,  we  think 
that  the  true  doctrine  is  contained  in  the  following  passage 
of  the  judgment  of  Blackburn,  J.,  in  the  case  of  HodgJcinson 
V.  EnnoT  (*), — ''I  take  the  law  to  be  as  stated  in  Tenant  v. 
Ooldwin  (•),  that  you  must  not  injure  the  property  of  your 
neighbor,  and  consequently,  if  filth  is  created  on  any  man's 
land,  then,  in  the  quaint  language  of  the  report  in  Salk.  361, 
*  he  whose  dirt  it  is  must  keep  it  that  it  may  not  trespass.' " 

The  case  of  Hammond  v.  St  Panci^as  vestry  (*),  which 
was  relied  upon  by  the  counsel  for  the  defendant,  appears 
to  us  to  have  no  real  bearing  upon  the  present  case,  inas- 
much as  the  whole  argument  and  decision  of  that  case  turned 
upon  the  effect  of  the  ^clauses  of  a  particular  act  of  [246 
Parliament  imposing  certain  duties  upon  a  public  body;  and 
no  question  arose  as  to  the  common  law  liability  of  the  occu- 
piers of  adjoining  premises.   (See  the  judgment  of  Brett,  J.  (') ) 

It  was  contended  that  the  present  case  was  governed  by 
Ross  V.  Fedden  (") ;  but  that  was  a  case  in  which  the  plain- 
tiff and  the  defendant  occupied  separate  stories  in  the  same 
house  ;  and  it  was  expressly  distinguished  from  a  case  like 

(»)  8  H.  A  C,  774  ;  Law  Rep.,  1  Ex.,        (»)  2  Ld.  Ravm.,  1089;  Salk.,  21,  360  ; 

265;  Law  Rep.,  8  H.  L.,  880.  6  Mod.,  811 ;  Holt,  500. 

(«)  1  Q.  B.,  766.  (•)  Law  Rep.,  0  C.  P.,  816. 

(»)  Sir  T.  Ravm.,  421.  (')  Law  Rep.,  9  C.  P.,  at  p.  822. 

{*)   4  B.   <fe  8.,  at  p.  241 ;    82  L.  J.        {^)  Law  Rep.,  7  Q.  B.,  661. 
(Q.B.),  at  p.  286. 

20  Eno.  Rep.  64 
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the  present,  which  depends  simply  on  those  principles  of 
law  which  regulate  the  rights  and  duties  of  occupiers  of 
adjacent  pieces  of  land.  The  case  of  Carstairs  v.  Taylor  (*) 
is  also  clearly  distinguishable  on  the  same  ground. 

The  question  whether  the  defendant  was  bound,  as  between 
himself  and  the  plaintiff,  to  repair  the  drain,  or  so  much  of 
it  as  ran  linder  the  defendants  land,  was  much  discussed, 
but  does  not  really  arise ;  for,  the  plaintiflPs  cause  of  action 
as  finally  relied  upon  is,  not  that  the  defendant  omitted  to 
repair  the  drain,  but  that  he  omitted  to  prevent  the  sewage 
on  his  land  from  coming  on  the  plaintiff's  land  otherwise 
than  as  the  plaintiff  was  bound  to  receive  it.  If  the  defen- 
dant had  prevented  the  sewage  from  so  coming,  the  plaintiff 
would  have  had  no  cause  of  action,  whether  the  drain  was 
repaired  by  the  defendant  or  not. 

The  defendant  may  perhaps  be  entitled,  as  between  him- 
self and  the  owners  and  occupiers  of  the  other  dominant 
tenements,  to  call  upon  them  to  contribute  to  the  expenses 
of  keeping  his  and  their  common  drain  in  repair;  and  it 
may  be  that  the  plaintiff  might  have  sued  all  those  owners 
or  occupiers  (including  the  defendant)  for  the  damage  which 
he  has  sustained  by  reason  of  such  non-repair.  But,  even 
if  the  plaintiff  could  have  sued  them  all,  he  was  not  in  our 
opinion  bound  to  do  so :  he  was  not  bound  to  rest  his  case 
on  his  ability  to  establish  a  duty  on  them  to  repair  the 
drain,  and  a  breach  of  such  duty  oy  all  who  used  it. 

Lastly,  it  was  contended  that,  as  the  defendant  was  only 
a  tenant,  and  not  an  owner,  he  was  not  responsible :  but  he 
was  in  point  of  law  tenant  in  possession,  not  only  of  the 
surface,  but  of  whatever  was  beneath  it,  and  as  such  re- 
247]  sponsible  to  the  plaintiff :  see  *  Russell  v.  Shenton  (') ; 
and  he  could  himself  have  maintained  an  action  for  any 
invasion  of  such  possession. 

For  these  reasons,  our  judgment  is  for  the  plaintiff. 

Judgment  for  the  plaintiff  {'). 

Solicitors  for  plaintiff :  TTiovias  Beard  &  Son, 
Solicitors  for  defendant :  Halse^  Trustram  &  Co. 

(^)  Law  Rep.,  6  Ex.,  217.  Counsel  for  the  plaintiff  admitted  that 

(')  3  Q.  B.,  449.  the  objection  would  be  fatal,  but  urged 

(^)  The  defendant  appealed ;    and   his  that  it  was  too  late  to  take  the  defence, 

counsel  again   took  the   point  that  the  as  it  was  not  raised  by  the  pleadings  nor 

drain  in  question  was  a  sewer  within  the  taken  at  the  trial. 

definition  of  s.  250  of  18  A  19  Vict.  c.  120,         The  Court  of  Appeal  intimated  that  a 

and  wa.s  vested  either  in  the  vestry  or  «/e//>roce8sii«  was  the  oest  course  for  all  par- 

the  district  board  under  s.  68.  ties,  which  was  accordingly  as.sented  to. 

See  14  Eng.  Rep.,  543  note  ;  16  Eng.  Rep.,  298  note ;  19  Eng.  Rep. ,  340 note. 


Vol.  II.]  (X)MMON  PLEAS  DIVISION.  507 

French  v.  Gerber.  1877 


[2  Common  Pleas  Division,  247.] 

Feb.  6,  1877. 

[JN  THE  COURT  OF  APPEAL.] 

French  and  Another  v.  Gerber  and  Others  (*). 

Shipping — Charterparty — Censer  of  lAdbilUy — Demurrage — Lien. 

Defendants  chartered  plaintiffs'  ship  to  carry  a  cargo  of  rice  to  a  ^ood  and  safe 
port,  calling  at  another  port  for  orders  which  were  to  be  forwarded  within  forty- 
eight  hours  after  notice  of  her  arrival  or  lay-days  to  count.  Twelve  working  laying 
days  to  be  allowed  the  freighters  for  loading  the  ship  at  port  of  loading  and  waiting 
for  orders  at  port  of  call,  and  fifteen  days  on  demurrage  allowed  over  and  above  the 
laying  days,  at  Ad,  per- ton  per  day.  It  was  further  asreed  "  that  the  liability  of  the 
charterers  shall  cease  as  soon  as  the  cargo  is  on  board,  provided  the  same  is  worth 
the  freight  at  port  of  discharge,  but  the  owners  of  the  ship  to  have  an  absolute  lien 
on  the  cargo  for  all  freight,  dead  freight,  and  demurrage,  which  th^y  shall  be  bound 
to  exercise.**  The  ship  arrived  at  the  port  of  call  with  a  cargo  worth  the  freight, 
and  notice  was  given  to  the  defendapts. 

In  an  action  against  the  charterers  (who  had  sold  the  cargo  before  arrival  at  the 
port  of  call)  two  breaches  of  contract  were  assigned  :  1,  that  the  defendants  did  not 
give  orders  as  to  the  ship's  port  of  discharge ;  2,  that  they  gave  orders  for  the  ship 
to  discharge  at  a  port  which  was  not  a  good  and  safe  port ;  whereby  the  plaintiffs 
were  delayed  and  put  to  expense  in  obtaioing  payment  of  the  freight : 

Heldf  affirming  the  judgment  of  the  Common  Pleas  Division,  that  the  exoneration 
clause  discharged  the  de&ndants  from  liability  for  the  breaches. 

Declaration  that  the  plaintiffs,  owners  of  the  ship  The- 
resa, by  the  master,  and  the  defendants,  by  Burot,  Gerber 
&  Co.,  their  ^agents  at  Akyab,  entered  into  a  char-  [248 
terparty  of  which  the  following  are  the  material  parts  : — 

"Akyab,  8th  April,  1874. 
"It  is  this  day  mutually  agreed  between  Mr.  R..  C.  Downie,  in  command  of 
the  ship  Theresa,  ....  now  off  Akyab,  and  Messrs.  Burot,  Gerber  &  Co.,  of 
Akyab,  merchants  and  freighters,  that  the  ship  ....  shall  with  all  convenient 
speed  sail  and  proceed  to  a  loading  berth  in  the  port  of  Akyab,  ....  and  load 
from  the  agents  of  the  freighters  ....  a  full  and  complete  cargo  of  rice,  in 
bags  as  usual,  ....  and  being  so  loaded,  shall  therewith  proceed  with  all 
dispatch  to  Queenstown  or  Falmouth  (at  the  option  of  the  master)  for  orders,  to 
he  forwarded  within  48  hours  after  notice  of  said  arrival  has  been  given  to  and 
received  by  charterers'  agents  in  London,  or  lay-days  to  count,  to  discharge  at  a 
good  and  safe  port  in  the  United  Kingdom,  or  on  the  continent,  between  Bour- 
deaux  and  Hamburg,  both  inclusive,  or  so  near  thereunto  as  she  may  safely  get, 
and  deliver  the  same  in  any  dock  freighters  may  appoint,  always  afloat,  agreeably 
to  bills  of  lading,  on  being  paid  freight  in  full  of  all,  &c.,  at  the  rate  of  60x. 

sterling  per  ton  of  20  cwt.  net  delivered Twelve  working  laying  days 

(Sundays  excepted)  are  to  be  allowed  the  freighters  for  loading  the  said  ship  at 
port  of  loading  and  waiting  for  orders  at  port  of  call  in  Europe,  to  commence  and 
to  be  computed  24  hours  after  the  master  has  given  notice  in  writing  to  chart<^r- 
ers*  agents  that  the  ship  is  ready  to  receive  cargo  ;  and  15  days  on  demurrage  are 

allowed  over  and  above  the  said  laying  days  at  %d.  per  register  ton  per  day 

The  captain  to  sign  bills  of  lading  for  his  cargo  at  no  lower  rate  of  freight  than 
stipulated  in  this  charterparty  ;  failing  which  charterers  shall  not  be  responsible 
for  such  difference All  questions  of  general  average  to  be  settled  accord- 

(')  Affinning  18  Eng.  Rep.,  286. 
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ing  to  the  custom  of  the  London  underwriters  at  Lloyd's    Freighters  to  have  the 

power  of  underletting  the  whole  or  part  of  the  vessel 

"  It  is  further  agreed  that  the  liability  of  the  charterers  shall  cease  as  soon  as 
the  cargo  is  on  board,  provided  the  same  is  worth  the  freight  at  port  of  discharge, 
but  the  owners  of  the  ship  to  have  an  absolute  lien  on  the  cargo  for  all  freight, 
dead  freight,  and  demurrage,  which  they  shall  be  bound  to  exercise." 

That  the  Theresa  was  loaded  with  a  cargo  of  rice  and  pro- 
ceeded to  Falmouth,  and  on  her  arrival  due  notice  was  given 
to  defendants  or  their  agents.  First  breach,  that  the  defen- 
dants or  their  agents  did  not  give  and  refused  to  give  orders 
as  to  the  port  oi  discharge.  Second  breach,  that  the  defen- 
dants gave  orders  for  a  port  of  discharge  which  was  not  a 
good  and  safe  port.  Whereby  the  plaintiffs  were  delayed, 
and  incurred  expense  in  obtaining  payment  of  the  freight. 

Plea,  that  the  cargo  was  sold  by  defendants  before  ar- 
rival, and  was  worth  the  freight  at  the  port  of  discharge,  by 
reason  of  which  defendants'  liability  under  the  charterparty 
ceased. 

Demurrer  and  joinder. 

The  Common  Pleas  Division  held  that  the  defendants  were 
249]  by  *the  clause  of  exoneration  discharged  from  liabil- 
ity for  both  breaches  ('). 

The  plaintiffs  appealed. 

French  and  Granger^  for  the  plaintiffs :  The  clause  of 
exemption  from  liability  is  common  in  charterparties,  and  is 
intenaed  to  give  the  charterer  power  to  stop  the  ship  if  ho 
feels  doubtful  of  the  solvency  of  the  buyer,  out  it  is  not  in- 
tended to  relieve  the  charterer  from  liability  except  so  far 
as  the  lien  extends.  The  whole  clause  must  be  read  to- 
gether, and  then  it  is  clear  that  the  relief  from  liability  is 
only  coextensive  with  the  lien  :  Kish  v.  Cory  (*).  It  is  ab- 
surd to  suppose  that  the  shipowners  have  exposed  them- 
selves to  possible  loss,  and  have  abandoned  all  claim  to 
compensation.  The  clause  in  Sanguinetti  v.  Pacific  Steam 
Navigation  Co,  (*)  was  different.  Oray  v.  Carr  (*)  and 
Francesco  v.  MasseyQ  show  the  meaning  which  has  been 
put  on  such  clauses.  There  is  another  form  of  charterparty, 
as  in  Melvain  v.  Pe7'ez(^\  under  which  no  doubt  all  liability 
does  cease  when  the  ship  is  loaded  ;  but  that  is  not  the  form 
used  here,  and  there  are  many  parts  of  this  charter  which 
can  be  performed  only  after  the  ship  has  been  loaded,  and 
as  to  which  it  cannot  be  supposed  that  the  shipowners  have 
left  Xhemselves  at  the  mercy  of  the  charterer. 

J,  C.  Mathew^  for  the  defendants :     This  charter  must  be 

(')  1  C.  p.  D.,  737;  18  Eng.  Rep.,  294.        if)  Law  Rep.,  fi  Q.  B.,  622. 

(«)  Law  Rep.,  10  Q,  B.,  553.  (»)  Law  Rep.,  8  Ex.,  101. 

(»)  2  Q.  B.  b.,  238.  (•)  3  E.  A  E.,  495  ;  80  L.  J.  (Q.B.),  90. 
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read  as  it  stands,  and  there  is  no  reason  to  suppose  that  the 
parties  did  not  mean  it  to  say  what  it  does  say,  and  that  the 
shipowners  ,were  not,  for  the  sake  of  getting  the  freight, 
content  to  run  the  risk  of  a  loss  which  would  be  incurred  in 
very  few  cases.  There  is  nothing  to  confine  the  exemption 
to  breaclies  which  occurred  before  the  ship  was  loaded,  or  to 
those  for  which  a  lien  is  given.  All  these  things  must  have 
been  considered,  for  the  exemption  is  not  absolute,  but  arises 
only  if  the  cargo  is  of  suflBcient  value. 

French^  in  reply. 

Mellisii,  L.  J.:  I  am  of  opinion  that  the  judgment  of  the 
Common  Pleas  Division  ought  to  be  aflSrmed.  [The  Lord 
Justice  stated  the  nature  of  the  action  and  of  the  defence.] 
There  *have  been  many  cases  as  to  clauses  of  this  [250 
description,  and  no  doubt  it  has  been  held  in  several  of  them 
that  the  exoneration  from  liability  ought  not  to  be  entended 
beyond  the  lien.  That  principle  has  been  laid  down  exclu- 
sively in  cases  where  the  breach  occurred  before  the  loading, 
yet  the  courts  have  always  tried  to  reconcile  the  whole  char- 
ter and  to  make  the  liability  coextensive  with  the  exonera- 
tion. For  that  purpose  the  courts  have  extended  the  words 
of  the  clause  giving  the  lien,  and  have  sometimes  made  the 
lien  for  demurrage  include  the  lien  for  detention  in  the  na-' 
ture  of  demurrage.  We  ought,  therefore,  in  construing  this 
charter,  to  see  whether  we  cannot  give  a  reasonable  con- 
struction to  the  whole,  taking  the  words  of  exoneration  in 
their  natural  sense,  which  seems  to  discharge  the  charterers 
from  all  liability  whatever  ;  and  at  the  same  time  we  ought 
to  see  how  far  the  lien  can  be  extended,  so  as  to  give  the 
shipowners  an  adequate  remedy  for  any  breach  of  the  char- 
ter of  which  they  may  be  entitled  to  complain. 

The  breaches  complained  of  relate  exclusively  to  the  char- 
terers not  having  given  proper  orders  at  the  port  of  call. 
Now,  the  charter  does  provide  a  remedy — which  may  be 
sufficient  or  insufficient,  but  still  is  a  remedy — indepen- 
dently of  the  mere  con  tract,- viz.,  that  if  the  charterers  do 
not  give  notice  of  the  port  of  discharge  within  forty-eight 
hours  after  they  or  their  agents  have  received  notice  of  the 
arrival  at  the  port  of  call,  then  the  lay-days  are  to  count. 
But  the  charter  does  not  stop  there,  because  it  says  in  a  sub- 
sequent part  that  certain  days  on  demurrage  are  to  be 
allowed  to  the  freighters  over  and  above  the  lay-days,  which 
shows  clearly  that  if  the  charterers  do  not  give  notice  indue 
time  the  lay-days  are  to  count,  and  if  the  lay-days  are  ex- 
hausted, then  the  demurrage  days  are  to  count. 

The  question,  to  my  mind,  is  whether  the  parties  have  not 
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reasonably  supposed  that  that  was  a  sufficient  remedy  for 
any  inconvenience  or  damage  which  the  shipowners  were 
likely  to  sustain,  from  not  getting  proper  orders  as  to  the 
port  of  discharge.  It  appears  to  me  that  they  may  have 
reasonably  supposed  that  it  would  be  so.  The  charter  was 
a  rice  charter;  it  contemplated  that  bills  of  lading  were  to 
be  signed,  and  that  the  charter  might  be  underlet ;  it  was 
also  probably  within  the  contemplation  of  the  parties  that  the 
251j  charterers  might  sell  this  cargo  while  it  was  on  *the 
passage,  and  it  would  be  in  the  ordinary  course  of  business 
that  they  should  do  so.  Their  object  in  having  this  particu- 
lar clause  inserted  in  the  contract  is  plainly  that  when  they 
have  loaded  the  cargo,  and  the  ship  is  dispatched,  and  they 
sell  the  cargo,  they  may  be  entirely  free  from  the  matter, 
and  the  shipowners  may  look  for  their  remedy  against  the 
persons  purchasing  the  cargo.  If  there  was  some  clause  in 
the  charter  upon  which  it  was  perfectly  plain  that  no  remedy 
was  given  by  the  lien  as  against  the  purchaser  of  the  cargo, 
then  I  certainly  should  have  struggled  to  hold  that  this 
clause  could  not  exonerate  the  charterers  from  paying  dam- 
ages. But  when  I  see  what  the  breaches  in  this  case  are, 
and  that  they  are  breaches  which  are  provided  for,  and  in- 
tended purposely  to  be  provided  for,  so  that  the  shipowners 
may  have  a  remedy,  not  only  against  the  charterers,  but 
against  whoever  may  be  the  owner  of  the  cargo,  it  appears 
to  me  that  the  charterers  purposely  inserted  that  which  they 
considered  would  be  a  sufficient  remedy,  and  I  think  it  is  a 
sufficient  remedy  for  the  shipowners  in  respect  of  those 
breaches,  and  that  it  would  be  wrong  to  hold  that  the  char- 
terers were  still  liable  for  those  breaches. 

In  my  opinion,  according  to  the  plain  meaning  of  the 
words,  they  should  be  discharged.  Mr.  French,  with  great 
ability,  went  all  through  the  clauses  of  the  charter,  for  the 
purpose  of  finding  some  in  which  there  was  an  agreement 
on  the  part  of  the  charterers  to  do  something  after  the  ves- 
sel was  loaded,  in  respect  of  which  the  shipowners  would 
have  no  remedy,  if  the  clause  of  exoneration  is  to  be  con- 
strued generally.  He  relied  upon  the  clause  about  the  aver- 
age, to  be  settled  according  to  the  custom  at  Lloyd's,  but  I 
do  not  think  that  that  makes  any  difference.  It  is  true  that 
the  charter  does  not  say  in  terms  how  the  average  should 
be  staled ;  but  I  think  that  the  shipowners  have  their  remedy 
against  the  owners  of  the  cargo  in  respect  of  that.  I  cannot 
lind  that  this  charter  does  in  substance  contain  any  clause 
as  to  damages,  which  is  so  plainly  not  covered  by  the  lien 
tliat  one  may  fairly  say  that  the  parties  cannot  have*  in- 
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tended  what  they  have  apparently  said,  namely,  that  the 
cliarterers  should  be  entirely  exonerated.  The  true  con- 
struction of  the  charter  appears  to  me  to  entirely  exonerate 
them  in  respect  of  subsequent  ^breaches,  and  there-  [252 
fore  I  think  that  the  decision  of  the  court  below  should  be 
affirmed. 

Baogalla  Y,  L.J. :  As  my  colleagues  concur  in  the  opinion 
that  the  judgment  of  the  Common  Pleas  Division  should  be 
affirmed,  it  is  immaterial  whether  the  doubts  which  I  enter- 
tain upon  the  subject  are  well  or  ill  founded.  In  all  proba- 
bility they  are  ill  founded  ;  but  I  do  at  the  present  moment 
entertain  some  doubts  upon  the  question. 

I  think  that  the  strength  of  the  argument  which  Mr. 
French  has  addressed  to  us  is  upon  the  construction  of  the 
exoneration  clause,  for  I  am  not  much  pressed  with  the  ar- 
gument which  he  has  addressed  to  us  upon  what  he  called 
the  special  contracts  of  the  charterparty.  Perhaps  the  most 
effective  argument  was  that  founded  on  the  clause  which 
provided  that  orders  should  be  forwarded  forty-eight  hours 
after  the  arrival  at  the  port  of  call.  But  I  think  that  Mr.  Ma- 
thew  has  given  a  good  answer — that  the  exemption  from  lia- 
bility was  not  to  take  place  in  the  event  of  the  cargo  becoming 
of  less  value  than  the  freight.  Then  as  regards  the  construc- 
tion of  the  exoneration  clause,  I  think  that  the  effect  of  the 
decisions  which  have  been  cited  in  the  course  of  the  argu- 
ment amounts  to  this,  that  the  exoneration  from  liability  is 
coextensive  with  the  creation  of  the  lien.  It  is  true,  as  has 
been  pointed  out,  that  these  decisions  have  been  given  in 
cases  of  liability  accruing  before  loading,  but  I  do  not  feel 
satisfied  that  there  should  be  any  distinction  drawn  in  that 
respect  between  liabilities  accruing  before  and  those  accru- 
ing after  loading. 

But  I  entertain  a  further  doubt,  which  operates  in  the  other 
direction.  Assuming  that  the  exoneration  is  limited  to  the 
extent  to  which  the  lien  is  created  by  the  clause  in  question, 
I  doubt  whether  the  damages  which  have  been  sustained  in 
this  case  are  not  in  point  of  fact  such  as  would  be  covered 
by  the  lien  which  is  given.  I  do  not  feel  satisfied  upon  that 
point ;  if  I  did  my  judgment  would  in  no  respect  difrer  from 
the  conclusions  at  which  my  colleagues  have  arrived. 

Bramwell,  L.J.:  If  I  had  known  that  Sir  Richard  Bag- 
gallay  entertained  doubts  to  the  extent  he  has  expressed,  I 
should  have  wished  to  take  time  to  consider  whether  my 
own  opinion  was  well  *founded,  but  as  it  is  I  must  [253 
giv.e  utterance  to  it.  Now  I  think  that  there  was  here  a 
contract  to  give  notice  within  forty-eight  hours,  or,  at  all 
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events,  that  there  was  what  would  be  a  contract  to  give 
notice  within  a  reasonable  time,  of  a  port  of  discharge.  I 
think  that,  if  the  agent  of  the  charterers  said,  *'  We  will  not 
tell  you  the  port  of  discharge,  and  you  may  take  your  own 
course,  and  land  your  goods  at  Falmouth,  and  take  your 
remedy,"  then  there  would  have  been  a  breach  of  the  con- 
tract, except  for  what  I  am  going  to  call  attention  to ;  and 
I  do  not  think  that  the  clause  that  lay-days  may  count  after 
the  forty-eight  hours  is  an  entire  compensation  for  all  the 
damage  that  might  happen  for  want  of  such  notice  being 
given. 

That  being  so,  the  question  is  whether,  supposing  that 
there  is  a  contract,  or  that  there  would  have  been  a  contract 
but  for  this  clause,  there  is  anything  to  show  that  the  lia- 
bility is  to  cease.  The  meaning  of  the  words  as  they  stand 
alone  is,  that  the  liability  shall  cease  as  soon  as  the  cargo  is 
put  on  board,  if  it  should  turn  out  to  be  of  a  suflSicient  value ; 
and  what  Mr.  French,  in  what  I  concur  in  thinking  was  a 
very  able  argument,  wants  us  to  do  is  to  insert  after  the 
words  "  the  liability  of  the  charterers  shall  cease,"  the  words 
"as  to  all  matters  as  to  which  a  lien  is  §iven" — that  is, 
freiffht,  dead  freight,  and  demurrage ;  but  this  is  a  thing  tha'fc 
ought  not  to  be  done  without  almost  a  necessity  for  so  doing, 
because  the  parties  could  have  added  those  words  if  they 
had  thought  fit,  and  they  have  not  done  so. 

Now  is  there  such  a  necessity  ?  What  does  Mr.  French 
rely  upon  ?  First  of  all,  he  relies  upon  the  argument  that 
there  are  various  other  matters,  which  he  says  are  not  pro- 
vided for ;  but  I  think  that  the  Lord  Justice  has  sufficiently 
dealt  with  those  matters.  Mr.  French  says  there  are  certain 
authorities  which  show  that  the  exemption  from  liability, 
or  the  freedom  from  liability,  upon  the  cargo  being  loaded, 
extends  only  to  those  matters  as  to  which  the  lien  is  given. 
I  do  not  find  that  to  be  so ;  I  do  find  that  as  to  breaches 
antecedent  to  the  loading  of  the  cargo  it  has  been  so  held, 
and,  it  seems  to  me,  reasonably  so  neld,  on  two  grounds  : 
first,  that  where  a  breach  of  a  contract  has  been  committed 
a  right  of  action  exists,  and  it  cannot  be  that  those  words, 
''all  liability  is  to  cease,"  extend  to  relieve  the  charterer 
254]  *from  the  right  of  action  as  to  those  breaches.  Sec- 
ondly, there  is  a  sort  of  technical  reason  that  a  cause  of 
action  once  vested  cannot  be  legally  divested.  Then,  on  the 
reason  of  the  thing,  Mr.  French  argues  thus :  ''Does  it  not 
stand  to  reason  that  those  words  must  be  introduced,  and 
this  clause  must  be  limited  in  that  way,  because  otherwise 
you  have  that  which,   under  other  circumstances,  would 
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be  a  contract  prevented  from  being  a  contract,  and  vou  have 
that  which  is  a  contract  left  in  a  situation  in  which  it  may 
be  broken  and  no  remedy  given."  That  is  an  ingenious 
argument,  but  we  must  look  upon  cases  of  this  kind  from  a 
practical  point  of  view,  and  it  is  perfectly  intelligible  that 
this  very  matter  might  have  been  discussed  between  the  char- 
terers and  the  shipowners.  The  shipowners  might  have  said, 
*'But  what  if  no  notice  is  given r^  and  the  others  might 
have  said,  '*Take  the  charter  upon  those  terms  or  leave  it 
alone.  We  are  not  going  to  be  troubled  with  quarrels  on 
the  other  side  of  the  water.  If  you  do  not  think  this  makes 
you  safe  enough,  do  not  enter  into  the  charter."  Is  there 
anything  so  unreasonable  in  this  supposition,  that  to  guard 
against  it  we  must  insert  words  that  are  not  there?  It 
seems  to  me  that  there  is  not,  especially  when  it  is  borne  in 
mind  that  really  and  practically,  as  Mr.  Mathew  said,  in 
ninety-nine  cases  out  of  a  hundred,  no  question  of  this  sort 
would  arise.  The  clause  says  that  if  notice  is  not  given  in  due 
time,  the  delay  shall  count  as  laj^-davs,  and  that  is  ample 
protection  to  the  shipowner.  Is  it,  then,  reasonable  to  say 
that  this  was  a  risk  which  the  shipowners  were  not  willing 
to  undertake?  If  it  was  present  to  the  minds  of  the. ship- 
owners, there  is  no  reason  why  the  words  should  be  inserted 
by  us,  because  the  only  ground  for  inserting  them  is  to  sup- 
pose that  the  parties  must  have  intended  them.  If  they 
were  not  thinking  of  the  risk,  they  did  not  intend  the  words 
to  be  inserted ;  and  if  they  were  thinking  of  it,  they  were 
perfectly  satisfied  with  the  provisions  made  for  the  ship- 
owners. I  think,  therefore,  tnat  the  judgment  of  the  court 
below  should  be  affirmed. 

Judgment  affirmed. 

Solicitors  for  plaintiffs :   Vizard^  Orowder  &  Co.,  for  Yates, 
Son  &  Co.,  Liverpool. 
Solicitors  for  defendants :  HollamSy  Son  <6  Coward. 
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[2  Common  Pleas  Diyision,  256.] 

May  4,  1877. 

[IN  THE  COURT  OP  APPEAL.] 

255]  *CooK  V.  Ward. 

Local  Boardw-Ddegation  of  Powers  to  a  Committee — Land  Drainage  Act,  1861  (24  <fc 

25  Vict,  e,  133),  sched.  Part  II,  clause  6. 

Where  a  board  constituted  by  an  act  of  Parliament  are  authorized  by  it  to  dele- 
gate any  of  their  powers  to  a  committee,  the  powers  so  conferred  upon  the  committee 
must  be  exercised  by  them  acting  in  concert ;  and  it  is  not  competent  to  the  com- 
mittee to  apportion  amongst  themselves  the  duties  so  delegated  to  them ;  and  one  of 
them  acting  alone,  pursuant  to  such  apportionment,  cannot  justify  his  acts  under  the 
act  of  Pariuiment. 

Claim.  1.  The  plaintiff  was  possessed  of  two  closes  of 
land  situate  in  that  portion  of  Deeping  St.  Nicholas,  in  the 
county  of  Lincoln,  Known  as  the  Counter  Drain  Washes, 
and  bounded  by  lands  of  R.  Everard  towards  the  east,  by 
the  Counter  Drain  towards  the  south,  and  by  lands  of  K. 
Parr' s  devisees  towards  the  west,  and  of  a  ditch  and  of  two 
gateways  or  passages  forming  the  entrance  from  the  road 
on  the  bank  of  the  river  Glen  over  the  said  ditch  into  the 
said  respective  closes,  and  of  certain  other  lands  near  to  the 
said  ditch,  all  situate  in  the  parish  of  Deeping  St.  Nicholas, 
in  the  county  of  Lincoln. 

2.  The  water  passing  along  the  said  ditch  lawfully  passed 
and  was  carried  by  means  of  culverts  or  tunnels  under  the 
said  gateways  or  passages  forming  such  entrance  as  afore- 
said. 

3.  At  divers  times  in  July,  1875,  the  defendant  wrongfully 
broke  and  entered  the  said  closes  and  the  said  ditch  and 

Sassages  and  gateways  respectively,  and  broke  down  and 
ug  up  and  destroyed  the  said  passages  and  gateways,  and 
the  said  culverts  and  tunnels  under  the  same  respectively, 
and  dug  holes  in  thjd  said  closes  and  passages  and  gateways 
respectively,  and  removed  large  quantities  of  earth  and  soil 
therefrom,  and  damaged  and  destroyed  the  same. 

4.  By  means  of  the  premises,  large  qi^ntities  of  water 
were  wrongfully  caused  and  permitted  to  flow  and  did  flow 
from  off  certain  lands  of  the  defendant  and  other  lands 
through  and  along  the  said  ditch  into  and  upon  the  said 
closes  and  the  said  other  lands  of  the  plaintiff,  and  remained 
256]  thereon  for  a  long  time,  and  ^damaged  the  crops  and 
seeds  of  the  plaintiff  then  growing  thereon,  and  the  plaintiff 
was  deprived  of  means  of  access  for  himself  and  his  cattle 
to  and  from  the  said  closes  and  the  said  road,  and  lost  the 


Vol.  II.]  COMMON  PLEAS  DIVISION.  515 


Cook  V.  Ward  1877 


use  of  the  said  closes  and  other  lands,  and  was  otherwise 

damnified.         « 
The  plaintiff  claimed  £220  damages  and  sach  farther  or 

other  relief,  by  injunction  or  otherwise,  as  the  nature  of  the 

case  might  require. 
The  defence,  so  far  as  is  material,  was  as  follows : — 
6.  The  Counter  Drain  .Washes  is  a  drainage  district  duly 

constituted  under  the  Land  Drainage  Act,  1861,  and  the 

Land  Drainage  Supplemental  Act,  1873. 

6.  Before  the  happening  of  the  alleged  grievances,  or  any 
of  them,  the  defendant  had  been  duly  appointed  a  menjber 
of  the  drainage  board  of  the  said  district. 

7.  Such  of  the  acts  in  the  statement  of  claim  complained 
of  as  were  done,  by  or  under  the  authority  of  the  defendant 
were  so  done  by  him  in  his  capacity  of  member  of  the  board, 
and  under  and  by  virtue  of  the  authority  of  the  board  and 
of  a  committee  thereof  duly  constituted,  and  were  within  the 

Eowers  conferred  upon  the  defendant  as  and  being  a  mem- 
er  of  such  drainage  board,  and  upon  the  said  drainage 
board  and  the  said  committee  thereof,  by  the  Land  Drain- 
age Act,  1861,  and  the  Land  Drainage  Supplemental  Act, 
1873,  and  the  defendant  has  not  done  anything  in  excess  of 
such  powers,  nor  did  he  in  doing  the  said  acts  cause  to  the 
plaintiff  any  unnecessary  damage. 

8.  Immediately  before  the  happening  of  the  events  in  the 
statement  of  claim  complained  of  a  lar^e  quantity  of  rain 
h^d  fallen,  and  a  certain  dyke  called  tne  Soak  Dvke  was 
full  of  water,  and  there  was  not  sufficient  outfall  for  the 
water  therein :  thereupon  the  defendant,  as  such  member  of 
the  drainage  board  as  aforesaid,  and  acting  under  the  au- 
thority of  the  said  board  and  of  a  committee  thereof  duly 
constituted,  caused  certain  culverts  or  tunnels  which  had 
been  previously  constructed  by  the  said  drainage  board  in 
order  to  carry  off  the  water  from  the  said  Soak  Dyke,  to  be- 
laid open  in  order  to  provide  a  better  outfall  for  the  water 
from  tlie  said  Soak  Dyke,  and  otherwise  cleaned  out  and  en- 
larged the  said  tunnels.  Averment,  that  the  acts  *in  [257 
this  paragraph  mentioned  were  the  alleged  grievances  .in 
the  statement  of  claim  complained  of,  and  that  the  said  acts 
were  done  b^  the  defendant  in  such  capacity  and  under 
such  authority  as  in  the  last-preceding  paragraph  men- 
tioned, and  were  deemed  by  the  defendant  to  oe  and  were 
in  fact  reasonable  and  proper  to  be  done  in  order  to  carry 
off  the  flood-water  which  had  accumulated  within  the  said 
drainage  district.     Issue  thereon. 

The  cause  was  tried  before  Mellor,  J.,  at  the  Us(  Eq,ster 
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assizes  at  Lincoln.  The  district  in  which  the  plaintiff's 
land  was  situate  was  by  a  provisional  order  df  the  Inclosure 
Commissioners  made  on  the  6th  of  February,  1873,  in  pur- 
suance of  the  Land  Drainage  Act,  1861  (24  &  25  Vict.  c.  133), 
constituted  a  separate  drainage  district  by  the  name  of  The 
Deeping  Fen  Separate  Drainage  District ;  which  provisional 
order  was  confirmed  by  the  Land  -Drainage  Supplemental 
Act,  1873,  36  Vict.  c.  xxiv.  By  that  provisional  order  it 
was  provided  that  the  drainage  board  for  the  district  should 
consist  of  nine  members,  of  whom  the  defendant  was  one. 

The  first  part  of  the  Land  Drainage  Act,  1861,  deals  with 
the  commissions  of  sewers  and  the  powers  and  duties  of  the 
commissioners.  The  second  part,  commencing  with  s.  63, 
deals  with  the  formation  of  drainage  districts.  Sect.  66 
enacts  that  ''the  superintendence  of  matters  relating  to 
drainage  within  a  drainage  district  shall  be  vested  in  a 
board  thereinafter  called  a  drainage  board,  and  such  board 
shall  be  a  body  corporate,"  &c.  Sect.  67  enacts  that  "all 
powers  by  this  act  or  by  any  other  at5t  of  Parliament,  law, 
or  custom,  vested  in  or  exercisable  by  commissioners  of 
sewers  within  the  limits  of  their  jurisdiction,  may,  upon  the 
constitution  of  a  drainage  district,  be  exercised  by  the 
drainage  board  of  such  district  within  its  limits,  and  all 
powers  hitherto  exercisable  by  commissioners  of  sewers 
within  such  district  shall  cease,"  &c.  And  s.  70  enacts 
that,  "subject  to  any  provisions  to  the  contrary  that  may 
be  made  by  the  provisional  order  constituting  the  district, 
the  mode  of  electing  members  of  drainage  boards,  and  the 
proceedings  of  drainage  boards,  shall  be  conducted  in  man- 
ner directed  by  the  schedule  annexed  hereto." 

Part  I  of  the  schedule  contains  the  rules  as  to  the  election 
of  members  of  drainage  boards ;  and  Part  II,  the  rules 
governing  the  proceedings  of  drainage  boards.  The  first 
258]  clause  of  Part  II  of  the  ^schedule  provides  that  "a 
drainage  board  shall  meet  together  for  the  dispatch  of  busi- 
ness, and  shall  from  time  to  time  make  such  regulations 
with  respect  to  the  summoning,  notice,  place,  management, 
and  adjournment  of  such  meetings,  and  generally  with  re- 
spect to  the  transaction  and  management  of  business  as  they 
think  fit,  subject  to  the  following  condition, — that  {a)  No 
business  shall  be  transacted  at  any  meeting  unless  at  least 
three  members  are  present  at  the  commencement  and  close  of 
the  business  ;  (c)  All  questions  shall  be  decided  by  a  major- 
ity of  votes  of  the  members  present ;  (d)  The  names  of  the 
members  present,  as  well  as  of  those  voting  upon  each  ques- 
tion, shall  be  recorded."     Clause  6  provides,    that  **The 
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board  may  delegate  any  of  their  powers  to  committees  con- 
sisting of  such  member  or  members  of  their  body  as  they 
,  think  fit.  Any  committee  so  formed  shall,  in  the  exercise 
of  the  powers  delegated,  conform  to  any  regulations  that 
may  be  imposed  on  them  by  the  board."  Clause  8  provides 
that  "a  committee  may  meet  and  adjourn  as  they  think 
proper.  Questions  at  any  meeting  shall  be  determined  by 
a  majority  of  votes  of  the  membeijs  present ;  and,  in  case  of 
an  equal  division  of  votes,  the  chairman  shall  have  a 
second  or  casting  vote."  And  clause  9  provides  that  "The 
board  shall  cause  minutes  to  be  made,  in  books  provided 
for  that  purpose:  (1.)  Of  all  the  appointments  of  oflScers 
made  by  the  board;  (2.^  Of  the  names  of  the  members 
present  at  each,  meeting  or  the  board  and  committees  of  the 
board;  (3.)  Of  all  orders  made  by  the  board  and  com- 
mittees of  the  board;  and  (4.)  Of  all  resolutions  and  pro- 
ceedings of  meetings  of  the  board  and  of  committees  of  the 
board.  And  any  such  minutes  as  aforesaid,  if  signed  by 
any  person  purporting  to  be  the  chairman  of  any  meeting  of 
the  board  or  committee  of  the  board,  shall  be  receivable  in 
evidence  without  any  further  proof." 

At  a  duly  convened  meeting  of  the  Deeping  Pen  Drainage 
Board  held  on  the  27th  of  April,  1876,  the  following  resolu- 
tion was  passed:  ''Resolved  that  Mr.  R.  Ward,  Mr.  S. 
Andrews,  and  Mr.  Charles  Plowright  be  appointed  a  com- 
mittee to  act  in  any  case  of  emergency,  with  all  the  pdwers 
conferred  by  the  provisional  order  16th  May,  1873,  on  such 
committee." 

The  way  in  which  the  committee  earned  out  that  resolu- 
tion was  as  follows :  The  Soak  Dyke,  a  ditch  or  drain  which 
received  the  *soakage  and  overflow  of  the  river  Glen,  [259 
and  which  passed  in  front  of  certain  lands  of  the  plaintiff 
and  of  several  other  persons,  being  four  or  five  miles  long, 
the  three  members  of  the  committee  named  in  the  above 
resolution  agreed  among  themselves  that  a  portion  should 
be  allotted  to  each  of  them  over  which  he  was  to  watch, 
and,  in  case  of  emergency,  to  execute  the  power  delegated 
to  the  committee  by  the  board :  and  in  the  execution  of  the 
power  so  delegated  to  him  by  his  co-committeemen  the  de- 
fendant, for  the  purpose  of  more  conveniently  letting  off  the 
water  which  had  accumulated  in  the  dyke  from  the  exces- 
sive rainfall  and  the  overflow  of  the  river  Glen,  cut  through 
the  gateways  leading  to  the  plaintiff's  closes,  the  tunnels  or 
culverts  thereunder  being  too  small  to  allow  the  water  to 
pass  away  with  sufficient  rapidity. 

There  was  evidence  to  show  that  the  course  pursued  by 
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the  defendant  was  a  reasonable  and  proper  one,  and  was 
necessary  to  preserve  th^  adjoining  lands  (including  the 
'  plaintiff's)  from  being  inundated,  and  that  it  was  approved 
by  the  other  two  members  of  the  committee ;  but  it  was  in- 
sisted on  the  part  of  the  plaintiff  that  the  mode  of  proceed- 
ing was  unauthorized  by  the  statute,  inasmuch  as  it  was  not 
the  act  of  the  three  acting  j'ointly  as  a  committee. 

The  learned  judge  left  live  questions  to  the  jury, — 1.  Was 
the  damage  done  to  the  plaintiff's  land  occasioned  by  the 
excessive  rainfall  combined  with  the  soakage  and  overflow 
of  the  Glen  and  Counter  Drain  and  the  shutting  of  the 
staunch  at  the  outfall  of  the  tunnel  ?  2.  Was  any  damage 
done  to  the  plaintiff's  land  by  the  act  of  cutting  the  gateways 
which  could  be  estimated  as  the  result  of  that  act  i  3.  Was 
the  cutting  of  the  gateways  a  reasonable  and  proper  act  un- 
der the  circumstances,  and  was  it  done  with  ordinary  and 
reasonable  care  ?  4.  Did  the  defendant  act  in  the  reasonable 
belief  that  he  was  doing  that  which  was  for  the  best  under 
the  provisions  of  the  Land  Drainage  Act  and  the  powers  con- 
ferred on  the  committee  ?  6.  Was  the  act  of  cutting  the  gate- 
ways authorized  by  the  other  two  members  of  the  committee? 

The  jury  answered  the  second  question  in  the  negative, 
and  all  the  others  in  the  affirmative  ;  whereupon  the  learned 
judge  entered  a  verdict  for  the  defendant.  He,  however, 
directed  the  jury  to  assess  (contingently)  the  damages  result- 
260]  ing  to  the  plaintiff  from  *the  cutting  of  the  gateways. 
The  jury  assessed  the  damages  at  1*.  Leave  was  reserved 
to  the  plaintiff  to  move  to  enter  a  verdict  and  judgment  for 
1.9.,  without  costs,  in. the  event  of  the  court  being  of  opinion 
that  the  act  of  Parliament  afforded  no  justification  to  the 
defendant. 

Jan.  11.  Orahaniy  for  the  plaintiff,  moved  accordingly: 
The  plaintiff  is  entitled  ^to  a  verdict  and  judgment  for  Is. 
He  cannot  ask  for  more,  inasmuch  as  the  jury  were  unable 
to  estimate  the  damage  he  had  sustained.  The  whole  scope 
of  the  Land  Drainage  Act,  1861,  shows  that  the  powers  given 
to  the  local  board  and  to  the  committee  must  be  exercised  by 
them  acting  in  concert  and  at  a  meeting.  The  board  may,  it  is 
true,  by  the  6th  clause  of  the  second  schedule,  delegate  any 
of  their  powers  to  committees ;  but  the  committee  must,  in 
the  exercise  of  the  powers  so  delegated  to  them,  conform  to  the 
regulations  imposed  on  them  by  the  act.  Here,  the  resolu- 
tion of  the  27th  of  April,  1875,  appointed  the  three  persons 
.  named  to  act  as  a  committee:  tney  could  only  act  in  con- 
cert, andcould  not  delegate  any  part  of  the  authority  con- 
ferred upon  them  to  one  of  their  number.   The  persons  whose 
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lands  w^re  to  be  interfered  with  were  entitled  to  have  the 
judgment  of  the  three,  or  of  th^  majority  of  them,  before 
they  could  legally  do  what  they  did.  It  was  distinctly  laid 
down  by  the  Court  of  Exchequer,  in  D^Arcy  v.  Tamar^  Kit 
Hill  and  CallinqUyii  Ry,  Co.  ('),  that  a  committee  having 
powers  delegated  to  them  as  a  body  by  a  public  board,  must 
exercise  those  powers  jointly.  There  the  prescribed  quorum 
of  directors  of  a  railway  company  being  tnree,  the  secretary 
aflSxed  the  seal  of  the  company  to  a  bond,  after  having  ob- 
tained the  written  authority  of  two  directors  at  a  private 
interview,  and  at  another  private  interview  the  verbal  prom- 
ise of  a  third  to  sign  the  authority:  the  company  being  sued 
upon  this  bond,  it  was  held  that  the  seal  was  aflSixed  without 
lawful  authority,  and  that  the  company  were  therefore  not 
liable  on  the  bond.  Martin,  B.,  said:  '^It  is  not  necessary 
that  there  should  be  any  fixed  place  of  meeting ;  but  it  is 
quite  clear  that  the  directors  are  to  act  togetner  and  in  a 
meeting;  whereas,  the  authoritjr  on  which  the  secretary 
aqted  was  given  by  two  only  *acting  together,  and  by  [261 
the  subsequent  assent  of  the  third.  The  authority,  there- 
fore, was  not  of  such  a  character  as  enabled  the  secretary  to 
affix  the  seal  so  as  to  bind  the  company."  And  Bramwell, 
B.,  said:.  ''The  seal  was  not  properly  aflSixed;  for,  this 
could  not  be  done  except  by  the  authority  of  such  a  number 
of  directors  as  had  power  to  act  for  the  company,  acting 
jointly  and  as  a  board." 

Mellor^  Q.C.,  and  Fitzgerald^  showed  cause:  The  com- 
mittee were  expressly  appointed  to  act  in  case  of  an  emer- 
gency. This  was  a  case  of  emergency,  and  the  jury  have 
found  that  the  work  was  proper  to  be  done,  and  was  done 
honafidey  and  authorized  by  the  other  two  members  of  the 
committee.  The  subdivision  of  the  district  to  be  overlooked 
was  essential,  by  reason  of  its  extent ;  and  there  was  no 
time  for  the  three  to  meiet  and  consult. 

[Lord  Coleridge,  C.J.:  Might  not  the  board,  if  they 
had  thought  fit,  have  delegated  these  powers  to  a  committee 
consisting  of  one  member  only  ?] 

No  doubt. 

Lord  Coleridge,  O.J.:  I  think  the  plaintiflf  is  entitled 
to  have  judgment  entered  for  him  for  1^.,  without  costs.  I 
have  come  to  this  conclusion  with  reluctance,  because  I  find 
that  in  this  case  the  power  which  the  defendant  assumed  to 
exercise  was  exercised  bona  fide^  and,  if  not  to  the  direct 
advantage  of  the  plaintiff,  at  least  not  with  any  appreciable 
damage.     The  case  raises  a  grave  question  upon  an  impor- 

(')  Law  Rep..  2  Ex,  158. 
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tant  act  of  Parliament.  It  may  be  convenient  that  such 
things  as  were  done  here  should  be  done  in  cases  of  emer- 
gency: but  the  powers  conferred  by  the  act  in  question  are 
very  strong,  practically  superseding  to  a  great  extent  the 
rights  of  private  property,  an  interference  with  which  is  only 
permitted  where  it  is  for  the  general  good ;  and  in  all  cases 
the  authority  must  be  strictly  followed.  The  question  turns 
upon  the  true  meaning  of  the  6th  and  8th  rules  of  the  second 
scnedule.  The  6th  provides  that  the  ''board  may  delegate 
any  of  their  powers  to  committees  consisting  of  such  Tnem- 
her  or  memhers  of  their  body  as  they  think  fit.  Any  commit- 
tee so  formed  shall,  in  the  exercise  of  the  powers  delegated, 
conform  to  any  regulations  that  may  be  imposed  on  them 
by  the  board."  The  8th  rule  provides  that  "a  committee 
262]  wiay  meet  *and  adjourn  as  they  think  proper.  Ques- 
tions at  any  meeting  shall  be  determined  by  a  majority  of 
votes  of  the  members  present ;  and,  in  case  of  an  equal  divi- 
sion of  votes,  the  chairman  shall  have  a  second  or  casting 
vote."  Now,  what  was  done  here  was  not  done  in  strict  con- 
formity with  those  provisions.  Under  clause  6  of  the  sched- 
ule it  may  be  that  the  board  might  have  delegated  this  power 
to  a  single  member  of  their  body.  They  have,  however,  dele- 
gated it  to  three.  The  resolution  is,  "That  Mr.  Ward,  Mr. 
Andrews,  and  Mr.  Plowright  be  appointed  a  committee  to 
act  in  any  case  of  emergency,  with  all  the  powers  conferred 
by  the  provisional  order  15th  May,  1873,  on  such  commit- 
tee." ]\ow,  neither  the  rules,  the  provisional  order,  nor  the 
resolution  appointing  the  committee  confer  upon  them  the 

Eower  of  acting  otherwise  than  in  concert.  Being  a  plural 
ody,  they  must  conform  to  the  regulations  which  govern 
all  such  bodies,  and  must  act  according  to  the  provisions  of 
the  8th  clause,  which  manifestly  contemplates  the  bringing 
together  of  the  whole  of  the  members  of  the  committee  in 
order  that  they  may  exercise  a  joint  judgment  in  each  case. 
Here  is  not  even  an  informal  assent  of  the  tliree,  as  there 
was  in  D'  Arcy  v.  Tamar^  Kit  Hill  and  Callington  By,  Co.  (*). 
The  committee,  it  seems,  met  and  agreed  that  the  part  of 
the  drain  in  question  should  be  dealt  with  exclusively  by  the 
defendant.  That  was,  in  effect,  the  committee  assuming  to 
clothe  the  defendant,  a  member  of  their  body,  with  a  power 
which  the  board  alone  could  clothe  him  with.  It  was  not 
competent  to  them  to  delegate  powers,  which  required  the 
united  action  of  the  three,  to  be  exercised  according  to 
tlie  unaided  judgment  of  one  of  them.  I  come  therefore  to 
the  conclusion  that  these  powers  should  be  carefully  main- 
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tained  by  the  courts ;  that  the  authority  given  by  the  act 
has  not  been  exercised  either  according  to  the  letter  or  the 
spirit ;  and  that  judgment  should  be  entered  for  the  plain- 
tiff for  Is.  without  costs. 

LiKDLEY,  J.:  I  am  of  the  same  opinion.  It  is  a  well 
established  rule,  and  one  which  is  essential  to  the  protection 
of  the  public,  that  powers  conferred  by  Parliament  shall  be 
executed  strictly  in  the  manner  which  Parliament  contem- 
plated. The  act  is  divided  *into  two  parts.  The  [263 
first  part  deals  with  the  general  scheme  for  district  drainage, 
and  tne  second  part  prescribes  the  mode  in  which  it  shall  be 
carried  out  by  means  of  local  drainage  boards.  The  pow- 
ers of  the  local  board  are  regulated  by  the  schedule  annexed 
to  the  act :  and,  when  we  look  at  what  those  powers  are, 
we  find  that  no  authority  is  conferred  on  the  local  board  to 
delegate  their  powers,  except  that  which  is  conferred  upon 
them  by  clause  6  of  the  second  part  of  that  schedule, — "The 
board  may  delegate  any  of  their  powers  to  committees  con- 
sisting oi  such  member  or  members  of  their  body  as  they- 
think  fit."  That  gives  the  extent  of  their  power  to  delegate. 
I  will  assume  that  the  board  may  delegate  their  powers  to 
one  of  their  body;  but  that  could  only  t^  because  the  board 
in  their  collective  capacity  have  confidence  in  his  skill  and 
ability.  But  here  tne  difficulty  is  that  they  have  not  done 
so.  They  have  delegated  the  power  to  do  tne  work  in  Ques- 
tion to  a  committee  consisting  of  three  individuals.  What- 
ever is  done  by  the  persons  so  selected  must  be  the  joint  act 
of  the  three ;  it  was  not  competent  to  the  committee  to  dele- 
gate any  of  their  powers  to  one  or  two  of  their  number. 
What  was  done  here  might  be  quite  right  and  convenient  if 
the  act  of  Parliament  had  been  followed  ;  but  the  public  are 
entitled  to  be  protected  against  the  chance  of  mischief  by  a 
departure  from  its  directions.  Sudden  emergencies  could 
always  be  provided  for  by  pursuing  the  course  suggested. 
I  think  the  plaintftt  is  entitled  to  have  the  verdict  entered 
for  him  in  pursuance  of  the  reservation  of  mv  Brother  Mellor. 

Mellor^  Q.C.,  asked  that  the  costs  of  tne  rule  might  be 
disallowed. 

Oraham^  contra,  submitted  that,  inasmuch  as  an  impor- 
tant question  had  been  reserved  by  the  judge  for  the  opinion 
of  the  court,  there  could  be  no  reason  why  the  ordinary  rule 
should  be  departed  from. 

Per  Curiam  :    The  defendant  might  have  submitted  to  a 
verdict  for  1^.     Having  caused  the  costs  by  resisting  the^ 
rule,  he  must  pay  them.  Judgment  for  me  plaintiff . 

The  defendant  appealed. 

20  Eng.  Rep.  66 
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264]  *May4.  Mellor,  Q.C.,  sluA  Buszard,  Q.C.,  for  the 
defendant,  contended  that  the  cutting  through  the  gateway 
was  within  the  scope  of  the  powers  delegated  by  the  board 
to  the  committee,  and  the  committee  had  arranged  amongst 
themselves  in  what  manner  thejr  should  act  upon  an  emer- 
gency, tlierefore  all  three  committee  men  acted  in  concert, 
and  it  was  only  the  mere  details  and  mode  of  acting  which 
were  delegated  to  the  defendant. 

Lawrence^  Q.C.,  and  Oraham^  for  the  plaintiff,  were  not 
heard. 

James,  L.J.:  I  assent  to  the  judgment  of  the  Common 
Pleas  Division.  I  agree  with  the  reasoning  of  Lord  Cole- 
ridge, C.J.  It  was  not  competent  to  the  committee  to  dele- 
gate their  powers  to  one  of  their  number.  If  all  three  had 
agreed  that  it  was  necessary  to  cut  the  gateway,  and  two  of 
them  had  told  the  third  to  cut  it,  then  there  might  have  been 
a  justification  for  the  act,  but  under  the  circunjstances  which 
have  happened  the  defendant  was  not  acting  under  proper 
authority. 

Baggallay  and  Brett,  L.  JJ.,  concurred. 

Judgment  affi/rmed. 

Solicitors  for  plaintiff:  Wright^  Bonner  &  Wrighty  for 
Bonner  &  Calthrop,  Spalding. 

Solicitors  for  defendant :  Varley  cfe  Toynhee^  for  Toynbee, 
.Larkin  &  Toynbee,  Lincoln. 

Where  by  law  a  power  is  vested  in  175  ;  Beekman's  Petition,  19  Abb.  Pr., 
or  required  to  be  performed  in  matters  244,  1  Abb.,  N.S.,  449,  81  How.,  17; 
of  public  concern  by  two  or  more  per-  Whiteside  v.  People,  26  Wend. ,  635, 
sons  or  officers,  the  act  of  a  portion  is  reversing  23  Wend.,  9 ;  Matter  of  Will- 
not  valid  except  upon  a  meeting-  of  all  cocks,  7  Cow.,  402,  409  ;  Field  u.  Field, 
those  in  whom  the  power  is  vested.  All  9  Wend.,  394,  403  ;  Paradise  Road,  29 
must  meet  and  confer,  and  then  a  major-  Penn.  St.  Rep.,  20;  Spicer  o.  Slade,  9 
ity  can  decide  and  act :  Board,  etc.,  v.  Johns.,  360  ;  Babcock  o.  Lamb,  1  Cow., 
Sackrider,  35  N.  Y.,  164 ;  People  v.  Su-  238 ;  Woolsey  v.  Tompkins,  23  Wend., 
pervisors,  11  N.  Y.,  663,  571  ;  Powell  v.  326  ;  Grindley  «.  Barker,  1  Bos.  &  Pul- 
Tuttle,  3  N.  Y.,  896  ;  Olmsted  v.  Elder,  ler,  229,  236  ;  Withnell  «.  Qartham,  6 
5  N.  Y.,  144  ;  Pell  v.  Ulmar,  18  N.  Y.,  Term  Rep.,  388  ;  Atty-Gen.  c.  Davy,  2 
139,  21  Barb.,  500 ;  White  v.  Lester,  1  Atk.,  212  ;  Blacket  v.  Blezard,  9  B.  & 
Keyes,  316,  4  Abbott's  App.  Dec.,  585  ;  C,  851,  17  Eng.  C.  L. 
L'Amoreux  «.  O'Rourke,  3  id.,  15,  2  See  2  N.  Y.  Revised  Stetutes,  555, 
Keyes,  499  ;  Lee  v.  Parry,  4  Denio,  125  ;  §  27,  2  Edm.  St.,  575,  as  amended  Laws 
McCoy  t).  Curtice,  9  Wend.,  19  ;  Whit-  1874,  ch.  321,  p.  377,  9  Edm.  St.,  894 ; 
ford  V.  Bissell,  14  How.  Pr.,  802  ;  Hor-  Laws  1858.  p.  270,  §  7. 
ton  V.  Garrison,  23  Barb.,  176  ;  People  See  People  v.  Rector,  etc.,  48  Barb., 
o.  Walker,  23  Barb.,  304;   Keeler  v.  606. 

'    Frost,  22  Barb.,  400  ;  Ex  parte  Rogers,  This  is  a  rule  of  the  common  law. 

7  Cow.,  526;  Parrott  u.  Knickerbgcker,  The  object  is  to  secure  to  the  public 

^  88  How.",  508  ;  Orr  v,  Ranney,  12  U.  C..  the  advice  and  judgment  of  all,  tne  ex- 

Q.  B. ,  377  :  Thomas  v.  Clapp,  20  Barb. ,  posingof  the  mind  of  each,  to  that  of  all 

165  ;  Harris  v.  Whitney,  6  How.  Pr.,  of  those  upon  whom  the  law  confers  the 
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power  to  decide  upon  the  propriety  or  Thoagh  a  board  of  excise  commis- 

necessity  of  acting  for  a  ptU>Ue  pur-  sioners,  or  a  majority  of  them,  coiisist- 

pose:  Smith  v.  Helmer,  7  Barb.,  423-  ^ng  of  three  persons,  must  authorize 

427;    Watson  «.  Duke,  etc.,  11  Ves.,  the  commencement  of  a  suit  in  their 

160 ;  Ex  parte  Rogers,  7  Cow.,  680.  name,  where  one  of  the  board  has  in- 

I^applles  to  all  officers  having  a  joint  stituted  proceedings,  and  the  consent 

authority:  Doughty  v.  Hope,  3  Denio,  of  the  other  members  can  be  presumed, 

253;  Pell  v.   Ulmar,   21   Barb.,  500;  the    proceedings    will    be    sustained: 

Powell  r.  Tattle,  3  N.  Y. ,  400-1 ;  Wool-  Board,  etc. ,  v,  Sackrider,  85  N.  Y. ,  154 ; 

sey  V.  Tompkins.  23  Wend.,  326;  Down-  Story  «.  Furman,  25  N.  Y.,  228. 

ing  V.  Ru^r,  21  Wend.,  182 ;  Crooker  A  warrant  issued  for  the  collection 

V.  Crane,  Id.,  218;   Mclnroy  v.  Bene-  of  taxes,  upder  the  village  act  of  New 

diet,  11  Johns.,  402  ;  Battye  v.  Oresley,  York  (Laws  1847,  ch.  426,  §  92),  is  im- 

8  East,  319  ;  Whitford  «.  Bissell,  14  posed  upon  the  trustees  as  a  body,  and 

How.,  302.  the  power  may  be  exercised  by  the  vote 

As  to  a  judge  of  the  Supreme  Court  of  a  quorum  at  any  regular  meeting 

who  did  not  hear  an  ai^ument,  sitting  duly  convened.     It  is  not  the  act  of  the 

to  form  a  quorum  to  decide  a  case  ar-  individual  officers,  and  the  warrant  is 

gued  at  a  prior  term,  see  Coming  v.  valid  without   the   signature  of   all : 

Slosson,  16  N.  Y.,  294;  Parrott  v.  Knick-  Bank  v.  Brown,  26  N.  Y.,  467. 

erbocker,  38  How.,  608.  All  the  members  of  a  body  are  pre- 

See  Pistor  v.  Hatfield,  46  N.  Y.,  1 ;  sumed  to  have  notice  of  a  general  or 

Real  V,  People,  42-N.  Y.,  270;  Richter  stated  meeting  held  pursuant  to  the 

V.  Poppenhausen,  42  N.  Y. ,  873.  by-laws  of  the  body  :   Gildersleeve  v. 

By  statute,  in  New  York,  all  the  arbi-  Board,  etc.,  17  Abb.,  201. 

trators  upon  a  written  submission  must  An  authority  to  do  acts  merely  min- 

meet  together  and  hecMr  the  proofs  and  isterial  or  mechanical  may  be  delegated, 

allegations  of  the  parties.     Two  cannot  but  not  so  where  the  act  involves  the 

do  so  after  notice  to  a  third.     After  all  exercise  of   judgment  or  discretion  : 

have  heard  the  case  a  majority  may  Powell  «.  Tuttle.  3  N.  Y. ,  896 ;  Board 

decide,  after  consultation  by  all:  Bui-  «.  Sackrider,  35  N.  Y..  157  }  Crocker  «. 

son  V.  Lohnes,  29  N.  Y.,  291;  Cruger  v.  Crane,  21  Wend..  211;  Thomas  v.  Clapp, 

Hudson  Riv.  R.  R.,  12  N.  Y.,  190  ;  Par-  •  20  Barb.,  165  ;  Qark  v.  Fraser,  1  How. 

rott  V.  Knickerbocker,  etc.,  38  How.,  Pr.,  98;   Vail  v.  Owen,  19  Barb.,  22; 

508.  Pressor  v.  Secor,  5  Barb.,  608  ;  Weaver 

So  as  to  assessors  to  assess  damages  :  9.  Devendorf ,  3  Denio,  120  ;  Randall  o. 

Beekman^  Petition,  19  Abbott,  2&,  1  Smith,  1  Denio,  219 ;  Easton  v.  Calen- 

Abb.,  N.S.,  449,  31  How.  Pr.,  17.   ,  dar,  11  Wend.,  93. 

Otherwise  as  to  referees  :   Clark  v.  A  municipal  corporation  in  its  ordi- 

Fraser,  1  How.  Pr.,  98.  nance  requiring  the  leveling  and  paving 

It  has  been  held  that  though  one  of  of  streets,   must   conform   strictly  to 

several  officers  required  to  be  present  the  provisions  of  the  statute  giving  it 

at  the  action  of  all  be  absent  at  their  power  to  pass  such  ordinance,  or  its 

first  meeting,  yet  if  he  afterwards  at-  proceedings  will  be  void, 

tend  and  ti^e  part  with  others  in  all  The  common  council  of  the  city  of 

subsequent  proceedings,  the  action  of  Schenectady  being  authorized  by  stat- 

a  majority  is  legal  and  valid  :  Paradise  ute  to  make  by-laws  and  ordinances 

Road,  29  Penn.  St.  R.,  20.  directing  any  street  or  lane  in  said  city 

So  where  all  the  members  of  a  city  to  be  pitched,  leveled,  paved,  flagged, 

council  are  not  notified  of  a  meeting  etc. ,  withm  such  time  and  in  such  man- 

at  which  an  act  is  done,  or  resolution  ner  as  they  might  prescribe,  under  the 

adopted,  if  at  the  next  regular  meeting  superintendence  and  direction  of  the 

the  minutes  of  the  special  meeting  are  city  superintendent,  made  an  ordinance 

read  and  approved,  tnis  will  be  equiv-  requiring  the  owners  or  occupants  of 

alent  to  a  ratification  of  what  was  done  lots  fronting  on  a  certain  part  of  State 

at  that  meeting.     A  municipal  corpora-  street,  by  the  20tli  day  of  June  there- 

tion  may  ratify  all  contracts  not  ultra  after,  to  cause  the  street  in  front  of 

ffires:  Shawneetown  tJ.  Baker,  85  Ills.,  their  lots  to  be  pitched,  leveled,  and 

564.  paved  to  the  centre  of  the  said  street, 
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and  the  Bide  walk  to  be  pitched,  leveled,  Brown  v.  Andrew,  13  Jur.,  038,  18  L. 
and  flagged,  at  their  own  expense,  in  J.  Rep.,  Q.  B.,  153  ;  7  N.  T.  Leg.  Obs., 
mich  manner  as  t?u  cUy  superintendent^  197  ;  reay  o.  Schenck,  1  Wool  worth's 
under  the  direction  of  the  committee  on  C.  C.  Rep.,  177, 187-8 ;  Parrottu.  Knick- 
Toads  of  the  common  council,  shoald  erbocker  Ice  Co. ,  38  How.  Pr. ,  509. 
direct  and  require.  In  an  action  against  Where,  however,  only  one  of  several 
the  owner  of  a  lot,  foanded  on  such  executors  qualifies,  he,  unless  other- 
ordinance:  Held,  that  the  'ordinance  wise  provided  by  the  will,  takes  all  the 
was  void,  because  it  did  not  prescribe  powers  which  all  would  have  taken 
the  manner  in  which  the  street  and  had  they  qualified :  Leggett  v.  Hunter, 
sidewalks  were  to  be  pitched,  leveled,  19  N.  Y.,  446. 

paved,  and  flagged.  If  one  of  several  public  officers  be 

The  common  council  were  required  dead,  or  his  office  is  vacant,  the  re* 

by  the  statute  to  determine  themselves  mainder  may  act :   Downing  «.  Rugar, 

the  manner  in  which  the  improvement  21  Wend.,  178  ;  Qildersleeve  v.  Board, 

should  be  made,  and  could  not  delegate  etc.,  17  Abb.,  201;  People  «.  Palmer, 

that  power  to  any  officer  or  committee  52  N.  Y.,  83  ;  People  v.  Mayor,  63  N. 

of  the  corporation  :  Thompson  v.  Sche-  Y.,  291. 

merhorn,  6  N.  Y.,  92,  affirming 9  Barb.,  See,  however,  Harding  v.  Head,  35 

152  ;  Birdsall  v.  Clark,  6  N.  IT  Weekly  Barb.,  35  ;  Beekman's Petition,  19  Abb. 

Diff.,  428,  N.  Y.  Court  Appeals  ;  Cowen  Prac,  244,  1  Abb.,  N.S.,  449,  31  How. 

T.  West  Troy,  43  Barb.,  61-2  ;  Richard-  Pr.,  17 ;  People  tJ.  Nostrand,  46  N.  Y., 

son  «.  Heydenfelt,  46  Cal.,  68  ;  McMa-  875. 

han  «.  Supervisors,  46  Cal.,  214  ;  Mat-  It  will  be  presumed,  in  the  absence  of 
ter  of  Notre  Dame  Street,  12  Lower  evidence  to  the  contrary,  that  all  met 
Canada  Jur.,  273.  and  deliberated,  unless  the  statute  re- 
See  Brooklyn  17.  Breslin,  57  N.  Y.,  quires  a  statement  in  the  record  that  all 
691.  met.  If  that  be  required,  parol  evi- 
'  A  resolution  passed  by  the  board  'of  dence  of  the  fact  is  inadmissible:  Stew- 
supervisors  of  San  Francisco  declaring  art  v.  Waller,  30  Barb.,  344,  347 ;  Peo- 
their  intention  to  improve  a  street,  pie  v.  Williams,  36  N.  Y.,  441 ;  Peo- 
need  not  contain  a  complete  plan  and  pie  v.  Hynds,  80  N.  Y.,  470,  27  Barb., 
specifications  of  the  proposed  improve-  •  94  ;  Marble  v.  Whitney,  28  N.  Y.,^7  ; 
ment.  The  resolution  of  intention  need  Downing  v.  Rugar,  21  Wend.,  178; 
not  describe  the  work  with  any  more  Thomas  v.  Clapp,  20  Barb.,  165  ;  Sar- 
exactness  than  is  described  in  the  law  gent  v.  Webster,  13  Met.,  497,  504. 
itself  :  Harney  v.  Heller,  47  Cal.,  15.  A  notice  signed  by  the  president  of  a 
When  a  private  authority  is  confer-  board,  with  nothing  on  its  face  to  show 
red  on  several,  all  must  be  present  and  it  emanated  from  the  board,  will  not 
all  must  concur  unless  provision  be  require  the  individual  upon  whom  it  is 
otherwise  made :  People  f>.  Walker,  23^  served  to  presume  it  emanated  from 
Barb.,  304;  Crocker  «.  Crane,  21  Wend.,  the  board  :  Board,  etc.,  «.  Vanderbilt, 
211 ;  Green  v,  MUler,   6  Johns.,  39  ;  2  Bob.,  367,  380. 
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[IN  THE  COURT  OF  APPEAL.] 

*CoAen  V.  The  South  Eastern  Eailway  [253 

Company  (*). 

JtaUway  Company — Carriers  bv  Steamer — Paesenger^e  Luygage — ContUHonM  as  to  Non- 
liahdity^RaUway  and  Canal  Traffic  Act,  1854  (17  d  18  VicL  e.  Z\),s,  l-^Jieffulatiori 
of  Railways  Act,  1868  (31  <t*  82  Vict,  c.  119),  8.  16 — Contract  in  one  country  to  be  per- 
formed in  another,  governed  by  which  Law. 

Lu^ga^^  carried  for  a  passenger  without  extra  charge  is  within  s.  7  of  the  Railway 
and  Canal  Traffic  Act,  1854,  which  enacts  that  a  railway  company  "  shall  be  liable, 
for  the  loss  of  or  Injury  to  any  horse,  cattle,  or  other  animals,  or  to  any  articles, 
goods,  or  things,  in  the  receiving,  forwarding,  or  delivering  thereof,  occasioned  by 
the  neglect  of  such  company  or  its  servants,  notwithstanding  any  notice  or  condition 
made  and  given  by  such  company  in  anywise  limiting  such  liability ;"  and  the  pro- 
visions of  that  section  are  extended,  by  s.  16  of  the  Regulation  of  Railways  Act, 
1868,  to  the  traffic  on  board  steamers  belonging  to  or  used  by  railway  companies 
authorized  to  have  and  use  them. 

Plaintiff  was  an  English  subject,  and  defendants  were  an  English  railway  com- 
pany subject  to  the  English  statutes  as  to  railways,  and  authorized  to  have  and  work 
steamers  Detween  Boulogne  and  Folkestone.  Plaintiff  took  a  ticket  at  an  office  of  the 
defendants  in  Boulogne,  for  a  through  journey  from  Boulc^ne  to  London,  by  defen- 
dants' steamer  to  Folkestone,  and  thence-by  their  railway  to  London.  On  the  ticket 
was:  "  Each  passenger  is  allowed  120  lbs.  of  luggage  free  of  charge."  ''The  com- 
pany is  in  no  case  responsible  for  luggage  of  the  passenger  travelling  by  this  through 

(*)  S.  C.  on  demurrer,  1  Exch.  Div.,  217. 
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ticket  of  neater  valae  than  £6."  Plaintiff  had  a  box  with  her,  which  was  ^ven  in 
charge  of  defendants'  servants,  and  in  transferring  it  from  the  boat  to  the  train  it  fell 
into  the  sea,  owing  to  the  negligence  of  defendantsi*  servants,  and  the  contents  were 
dama^d  to  the  amount  of  £78 : 

Held,  affirming  the  judgment  of  the  Exchequer  Division,  that,  assuming  the  con- 
tract to  be  governed  by  English  law,  the  condition  on  the  ticket  was  void  by  reason 
of  the  above  sections,  and  defendants  were  liable  for  the  loss. 

Quaere,  whether  the  contract  was  governed  by  English  or  French  law,  or  partly 
by  one  and  partly  by  the  other. 

Stewart  v.  L<mdon  and  North  Western  By.  Co.  (8  H.  A  C,  186)  overruled. 

Special  case  stated  in  an  action  for  dama^  to  the  per- 
sonal lugcage  of  the  plaintiff's  wife,  while  being  carried  by 
the  defendants  as  a  passenger  from  Boulogne  to  London. 

Plaintiff  is  a  British  subject  domiciled  in  England. 

Defendants  are  a  railway  company  incorporated  by  a^cts 
of  Parliament ;  by  virtue  of  which  they  worK  a  railway  from 
Folkestone  to  London ;  and  they  are  authorized  by  other 
acts  to  build,  buy,  or  hire,  and  use  and  work  steam  vessels  be- 
254]  tween  Boulogne  in  *France,  and  Folkestone,  and  by 
virtue  of  those  acts  they  own  certain  vessels,  and  are  carriers 
by  them  of  passengers  and  their  luggage  and  other  goods 
between  the  above  ports. 

In  April,  1876,  plaintiff's  wife  being  about  to  return  from 
a  visit  m  France,  ner  son,  Mr.  S.  Cohen,  who  had  been  res- 
ident and  carrying  on  business  at  Boulogne  for  rather 
more  than  a  year,  obtained  for  her,  at  her  request,  at  the 
defendants'  office  in  Boulogne,  and  paid  for  a  first-class 
ticket  from  Boulogne  to  London.  On  the  ticket  was  printed 
the  following : — 

"Each  passenger  (Ist  class)  is  allowed  to  take  120  lbs.  of 
luggage  free  of  cnarge. 

"'*  The  South  Eastern  Railway  Company  is  not  responsible 
for  loss,  or  detention  of,  or  injury  to,  luggage  of  the  pas- 
senger travelling  by  this  through  ticket,  except  while  the 
passenger  is  travelling  by  the  South  Eastern  Railway  Com- 
pany's trains  or  boats,  and  in  this  latter  case  only  when  the 
passenger  complies  with  the  by-laws  and  regulations  of  the 
company,  and  in  no  case  for  luggage  of  greater  value 
than  £6." 

Defendaats  do  not  offer  passengers  any  alternative  terms, 
other  than  the  above,  upon  which  their  luggage  may  accom- 
pany them,  and  be  carried  in  the  same  boat  and  train  as 
themselves. 

Amongst  Mrs.  Cohen's  luggage  was  a  box,  which  w^as 
given  in  charge  to  a  servant  of  .defendants  to  r^egister  it  for 
London,  which  was  accordingly  done,  and  it  was  placed 
with  the  rest  of  the  passengers  luggage  on  board  the  steam- 
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boat ;  and  a  registration  ticket  for  it  was  given  to  Mr.  S. 
Cohen. 

On  the  arrival  of  the  vessel  at  Folkestone,  the  box,  while 
being  transferred  from  boat  to  train,  fell  into  the  sea,  owing 
to  the  negligence  of  defendants'  servants,  and  the  contents 
were  damaged  by  sea  water  to  the  amount  of  £73. 

The  above  statement  of  facts  was  submitted  to  a  French 
advocate  to  act  as  arbitrator  as  to  the  French  law,  and  he 
found :  "  That,  according  to  the  French  law,  and  under  the 
circumstances,  the  company  is  responsible  for  the  injuries 
^hich  have  happened  by  their  neglect  and  default  to  the 
plaintiff's  box.  The  conditions  of  non-liability  printed  on 
their  ticket  delivered  cannot  in  any  way  relieve  the  company 
from  the  resi)onsibility  testing  upon  them." 

*The  question  for  the  court  was  whether  the  plain-  [255 
tiff  was  entitled  to  recover. 

The  Excheq^uer  Division  having  already  given  judgment 
for  the  plaintiff  on  demurrers  raising  the  same  points  (*), 
formal  judgment  was  given  in  this  case  also  for  the  plaintiff. 

The  defendants  appealed. 

Jan.  22,  Feb.  9.  Willis  and  Bremner  for  the  defendants. 
[They  argued,  first,  that  the  contract  was  governed  by  Eng- 
lish law;  on  this  point  they  cited  PeninsuUiT^  <6c.,  Co.  v. 
Shand{*)\  Lloyd  v.  Ouibert{*)]  Robinson  v.  Bland i^).] 
Secondly,  assuming  the  contract  to  be  governed  by  English 
law,  the  defendants  are  not  liable.  In  the  first  place,  it 
roust  not  be  assumed  that,  as  regards  passengers'  luggage, 
the  defendants  are  common  earners ;  but  if  they  were,  this 
condition  on  the  ticket  would  be  a  contract,  and  not  a  mere 
notice  within  the  Carriers  Act,  1  Wm.  4,  c.  68:  see  Van 
Toll  Y.  South  Eastern,  Ry.  Co.  (*),  where  it  was  held  that 
the  delivery  of  a  ticket  with  a  condition  bound  the  person 
taking  it.  In  T alley  v.  Or  eat  Western  Ry.  Co.  (')  it  was 
treated  by  Willes,  J.,  in  a  considered  judgment  of  the  court, 
as  a  moot  point  "whether  the  liability  in  respect  of  pas- 
sengers' luggage  is  as  stringent  as  that  in  respect  of  the' 
ordinary  carriage  of  goods,  and  whether  there  be  any  larger 
obligation  in  respect  of  goods  carried  with  passengers  than 
in  respect  of  the*  passengers  themselves  to  whom  they  are 
accessory ;"  and  the  cases  j9ro  and  contrd  are  collected.  It 
is  to  be  observed  that  nothing  was  paid  in  respect  of  the 
plaintiff's  luggage  ;  and  Lord  Holt  decided  in  two  cases — 

(')  1  Ex.  D.,  217,  223.  (»)  12  C.  B.  (N.S.),  76 ;  81  L.  J.  (C.P.), 

(«)  8  Moo.  P.  C.  (N.S.).  272.  241. 

(»)  Law  Rep.,  1  Q.  B„  115.  (•)  Law  Rep.,  6  C.  P.,  44,  60-61. 
O  2  Bur.,  1077. 
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Middleton  v.  Fowler  (*),  and  UpsTiare  v.  Aidee  (') — that  the 
owner  of  a  stage  carriage  was  not  responsible  for  luggage 
carried  for  a  passenger  gratuitously,  though  it  might  be 
otherwise  if  the  luggage  were  paid  for. 

[Mellish,  L.J.:  Is  not  the  sum  paid  as  the  fare  of  the 
passenger  paid  partly  for  the  luggage  he  is  allowed  to  carry 
with  him  ?J 

256]  *There  can  be  no  liability,  except  upon  a  separate 
payment.  It  the  company  were  liable  as  common  carriers, 
then  this  anomaly  would  follow,  that  if  a  passenger  were 
killed  and  his  luggage  burnt  by  an  accident,  occurring  with- 
out any  want  of  care  on  the  part  of  the  company,  the  ex- 
ecutors could  maintain  an  action  for  the  loss  of  the  luggage, 
but  not  for  the  death.  But,  assuming  the  defendants  to  be 
prima  facie  under  some  liability,  it  is  said  on  behalf  of  the 
plaintin,  and  it  was  so  decided  on  the  demurrers  in  the 
Court  of  Exchequer,  that  the  condition  on  the  ticket  does 
not  protect  the  defendants,  but  is  void  by  the  joint  effect 
of  s.  7  of  the  Railway  and  Canal  Traffic  Act,  1854  (17  &  18 
Vict.  c.  31),  and  s.  16  of  the  Regulation  of  Railways  Act, 
1868  (31  &  32  Vict.  c.  119)  (•).  First,  s.  7  does  not  extend 
to  passengers'  luggage.  6y  s.  1  "traffic"  includes  pas- 
sengers and  their  luggage;  but  s.  7  does  not  contain  the 
word  '*  traffic,"  and  there  is  no  definition  of  '*  goods." 
Passengers'  luggageis  not  received,  forwarded,  and  delivered 
in  the  same  way  as  goods  or  cattle  are,  and  it  was  not  in- 
tended to  include  such  incongruous  things  in  one  enactment. 
Moreover,  passengers'  luggage  was  not  within  the  mischief 
intended  to  be  remedied  by  the  enactment,  which  was  caused 
by  such  cases  as  Carr  v.  Lancashire  and  Torkshire  Ry. 
Co,  n  and  Austin  v.  Manchester ^  <6a,  Ry.  Co^).  Zunz  v. 
South  Eastern  Ry.  Co.  (*)  and  Macrow  y.  Or  eat  Western 
Ry.  Co.  (')  were  cited  for  the  plaintiff  in  the  court  below, 
but  they  neither  of  them  decide  that  passengers'  luggage  is 
within  s.  7.  On  the  other  hand,  Stewart  v.  London  and 
North  Western  Ry.  Co.  ("}  is  a  direct  authority  for  the  de- 
fendants that  it  is  not  within  the  section ;  for  that  case  is 
really  not  distinguishable  from  the  present ;  the  fact  that  a 
passenger  took  a  ticket  by  an  excursion  train,  by  which  he 
was  allowed  to  take  a  smaller  amount  of  luggage  with  him 
free  of  extra  charge  than  by  an  ordinary  train,  cannot  make 
any  difference  in  principle.     Secondly,  s.  16  of  31  and  32 

(>)  1  Salk.,  282.  (*)  10  C.  B.,  464;  21  L.  J.  (C.P.),  179. 

(«)  Com.  Rep.,  25.  («)  Law  Rep.,  4  Q.  B.,  639. 

(»)  The  sections  are  set  out,  1  Ex.  D.,  f)  Law  Rep.,  6  Q.  B.,  612. 

218,  n.  (8)  3  H.  <t  C,  136 ;  83  L.  J.  (Ex.),  199. 
(*)  7  Ex.,  707;  21  L.  J.  (Ex.),  261. 
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Vict.  c.  119,  does  not  incorporate  the  whole  of  the  previous 
act,  but  only  the  first  six  sections,  viz.,  those  sections  which 
apply  to  the  equality  of  charges,  &c.  The  *first  part  [257 
of  s.  16  shows  this.  The  Irish  case  of  Moore  v.  Midland 
liy,  Co,  (*^  was  cited  as  an  authority  on  this  point  for  the 
plaintiff,  out  that  case  has  been  since  overruled  by  Doolan 
V.  Midland  Ry.  Co.  f ),  and  the  latter  case  is  a  distinct  and 
deliberate  decision  that  s.  16  does  not  incorporate  s.  7  of  the 
former  act,  so  as  to  make  the  provisions  of  s.  7  applicable 
to  a  contract  for  the  conveyance  of  goods  by  steamer. 

Bray^  for  the  plaintiff,  was  not  called  upon. 

Mellish,  L.J.:  I  am  of  opinion  that  the  judgment  of 
the  Exchequer  Division  ought  to  be  affirmed. 

The  plaintiff's  wife  was  a  passenger  who  took  a  ticket  at 
Boulogne,  that  is,  her  son  went  and  got  a  ticket  for  her,  to 
travel  from  Boulogne  to  London,  ma  Folkestone,  by  the 
South  Eastern  Company's  steamer  from  Boulogne  to  Folke- 
stone, and  by  their  railway  from  Folkestone  to  London. 
There  was  a  provision  on  the  ticket  which  excluded  the 
liability  of  the  company  for  the  loss  of  passengers'  luggage, 
if  the  value  of  the  luggage  exceeded  a  certain  sum.  This 
lady's  box,  by  the  carelessness  of  the  company's  servants, 
was  dropped  into  Folkestone  harbor  and  the  contents  were 
greatly  damaged.  It  was  as  clear  a  case  of  loss  bv  careless- 
ness as  a  case  could  be,  and  the  question  is,  whether  the 
company  is  liable. 

The  first  question  that  arose  was,  by  what  law  the  case 
was  to  be  governed.  It  was  found  by  a  French  advocate, — 
and  there  is  not  the  least  doubt  that  the  French  law  is  so, — 
that  by  the  law  of  France  a  carrier  cannot  protect  himself 
from  tne  consequences  of  his  own  negligence  by  putting  on 
his  ticket  anything  of  that  kind.  Therefore,  if  the  contract 
is  to  be  governed  by  the  law  of  France  the  plaintiff  is  entitled 
to  succeed.  But  it  was  argued  by  the  defendants'  counsel 
that  it  is  not  governed  by  the  law  of  France.  We  have 
not  heard  the  argument  on  the  other  side,  and  therefore  it 
would  not  be  right  that  we  should  Express  any  very  confi- 
dent opinion  upon  that  point ;  and  in  fact  it  is  not  necessary 
to  express  any  opinion  whether  the  case  is  governed  by  the 
law  of  France  or  England.  I  confess  for  my  own  part  that, 
the  contract  being  made  by  an  English  passenger  with  an 
English  railway  *company  regulated  by  English  law,  [258 
I  should  have  supposed  that  it  ought  to  be  governed  by  the 
law  of  England,  and  be  taken  as  made  witn  regard  to  the 
law  of  England.    And  the  more  so  for  this  reason,  that  Par- 

(»)  Ir.  Rep.,  8  C.  L.,  232.  («)  Ir.  Rep.,  10  C.  L.,  47,  82. 

20  Eno.  Rep.  67 
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liarnent  having  passed  acts  to  regulate  the  traffic  by  both 
railways  and  steamboats,  when  the  steamboats  belong  to 
the  railway  company,  and  there  being  certain  clauses  in 
those  acts  for  the  protection  of  passengers,  I  should  not  be 
willing  to  think  that  the  railway  company  could  escape  from 
the  stringency  of  those  acts  by  having  a  booking-omce  in  a 
foreign  country,  the  object  being  to  carry  a  variety  of  traffic 
which  was  intended  to  be  regulated  by  Parliament  by  sea 
and  by  land. 

The  question,  however,  that  we  propose  lo  decide  is  not 
livheth^r  the  law  of  England  or  France  regulates  the  con- 
tract, but  whether  the  Kailway  and  Canal  Traffic  Acts  ex- 
tend to  this  particular  case ;  and  I  will  assume  in  favor  of 
the  defendants  that  English  law  does  apply  generally  to 
such  a  contract.  Then  the  first  question  is,  whether  s.  7  of 
the  Railway  and  Canal  Traffic  Act  applies  to  passengers' 
luggage.  On  the  first  occasion  we  heard  a  very  elaborate 
argument  to  show  that  it  did  not  apply  to  passengers'  lug- 
gage; and  it  was  said  that  the  contract  for  a  passenger's 
luggage  was  not  a  contract  for  the  carriage  of  goods  by  a 
common  carrier.  In  the  cases  cited  (')  that  very  learned 
judge,  Lord  Holt,  seems  to  have  thought  that  a  coachman 
who  carried  some  luggage  for  a  passenger  by  the  coach,  was 
a  mere  gratuitous  bailee,  and  not  only  was  not  liable  as  a 
carrier,  but  was  not  liable  to  take  that  degree  of  care  which 
a  bailee  for  hire  would  have  to  take.  It  was  said,  and  I 
think,  very  possibly,  said  correctly,  that  that  might  prob- 
ably be  explained  by  the  modes  of  carriage  whicli  existed 
at  the  time  of  Lord  Holt,  with  which  we  are  very  imperfectly 
acquainted.  But  I  cannot  doubt  the  least,  when  a  railway 
passenger  or  steamboat  passenger  pays  a  certain  sum  to  the 
company  for  the  carriage  of  himself  and  his  luggage,  that 
his  luggage  is  carried  for  reward  just  as  much  as  it  he  sent  his 
goods  by  a  goods  train.  You  cannot  settle  the  precise  sum 
paid  respectively  for  the  carriage  of  the  passenger  and  for 
the  carriage  of  the  luggage.  But  as  the  passenger  was  en- 
titled for  the  fare  he  paid  to  carry  a  certain  amount  of  lug- 
259]  gage,  *it  seems  to  me  absurd  to  say  that  the  company 
are  gratuitous  bailees ;  and  if  they  are  not  gratuitous  bailees, 
it  necessarily  follows  that  they  must  be  liable  for  the  loss 
by  carelessness.  Whether  they  are  common  carriers  sub- 
ject to  the  liabilities  in  respect  of  carrying  passenger  traffic, 
I  do  not  think  it  necessary  to  determine  ;  but  upon  the  au- 
thorities cited  to  us  upon  the  first  occasion,  it  seems  to  me 
that  they  are  subject  to  the  liabilities  of  common  carriers 

(>)  See  Middleton  y.  Fowler  (1  Salk.,  282),  and  Upskare  v.  Aidee  (Com.  Rep.,  26). 
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for  the  loss  of  passengers'  luggage ;  but,  at  any  rate,  whether 
they  are  liable  as  common  carriers  or  not,  they  are  liable  for 
the  loss  of  passengers'  luggage  caused  by  their  own  or  their 
servants'  negligence. 

Then  the  question  is  this :  does  s.  7  of  the.  Railway  and 
Canal  Traffic  Act  apply  ?  It  is  this :  **  Every  such  company 
shall  be  liable  for  the  loss  of  or  for  injury  done  to  any  horses, 
cattle  or  other  animals,  or  to  any  articles,  goods,  or  things, 
in  tlie  receiving,  forwarding  or  delivering  thereof,  occasioned 
by  the  neglect  or  default  of  such  company  or  its  servants, 
notwithstanding  any  notice,  condition,  or  declaration  made 
and  given  by  such  company  contrary  thereto,  or  in  anywise 
limiting  such  liability."  It  seems  to  me  that  passengers' 
luggage  comes  within  the  plain  words  of  that  section.  It  is 
said  that  passengers'  luggage  is  not  ''articles,  goods,  or 
things;"  but  it  seems  to  me  passengers'  luggage  must  be 
articles,  goods,  or  things,  and  come  within  those  plain  words ; 
and  it  is  not  because  in  other  sections  of  the  act,  or,  possibly, 
in  some  other  act,  the  Legislature  may  have  .used  the  word 
*' luggage"  when  they  intended  to  speak  of  the  luggage  of 
a  passenger,  that  it  can  be  said  that  the  words  ''articles, 
goods,  or  things"  are  not  sufficient  in  their  generality  to 
include  passengers'  luggage.  They  are  clearhr  sufficient. 
Then  is  not  passengers  luggage  "articles,  goods,  or  things 
received,  forwarded,  or  delivered"  by  the  company  or  its 
servants?  The  passenger  delivers  his  luggage  to  the  com- 
pany's servants,  and  therefore  they  receive  it;  and  they 
carry  it  to  the  place  where  the  passenger  wishes  to  arrive, 
and  when  he  arrives  at  his  destination  the  luggage  is  deliv- 
ered to  him  again.  Therefore  they  do  for  reward  enter  into 
a  contract  to  receive,  and  forward,  and  deliver  that  luggage ; 
and  it  seems  to  me  that  it  comes  within  the  plain  words. 
And  it  not  only  comes  within  the  words,  but  it  comes  within 
the  mischief  which  the  act  *contemplated ;  because,  [260 
it  is  obvious  that  if  the  company  choose  to  insert  at  the 
back  of  their  ticket  some  regulation  that  they  will  not  be 
answerable  for  the  loss  of  passengers'  luggage  by  themselves 
or  their  agents,  it  comes  within  the  mischief  which  the  act 
contemplated.  The  passenger  has  no  remedy,  unless  he* 
gives  up  his  journey  altogether ;  he  has  no  choice.  There- 
fore it  comes  within  the  mischief,  and  the  act  says  the  com- 
pany shall  not  put  unreasonable  conditions  of  that  kind 
upon  persons  who  have  no  power  to  resist.  Therefore  it 
comes  directly  within  the  words,  and  directly  within  the 
mischief ;  and  s.  7  ought  to  be  construed  to  include  passen- 
gers? luggage. 
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Then  the  next  question  is,  whether  31  &  32  Vict.  c.  119, 
s.  16,  includes  that  provision  of  the  Railway  and  Canal  Traffic 
Act  so  as  to  apply  it  not  only  to  the  carriage  by  railway,  but 
to  carriage  by  steamer.  It  seems  to  me  that  this  is  a  still 
plainer  question,  except  for  the  doubt  thrown  upon  it  by 
the  Irish  case(*).  But  the, words  are  so  clear  that  there  can 
be  no  doubt  about  it:  "The  provisions  of  the  Railway  and 
Canal  Traffic  Act,  1864,  so  far  as  the  same  are  applicable, 
shall  extend  to  the  steam  vessels  and  to  the  traffic  carried  on 
thereby."  Those  words  in  their  plain  and  natural  .meaning 
incorporate  s.  7,  as  well  as  every  other  section  of  the  act. 
Then  why  should  it  be  excepted  i  The  only  reason  is  that 
this  clause  is  not  contained  in  a  separate  section  by  itself, 
but  is  contained  at  the  end  of  s.  16 ;  and  therefore  it  is  said 
that  it  is  to  be  confined  to  the  subject-matter  to  which  the 
previous  parts  of  s.  16  relate.  I  am  not  aware  that  there  is 
any  such  rule  of  construction  of  an  act  of  Parliament.  If 
some  absurdity  or  inconvenience  followed  from  holding  it  to 
apply  to  the  whole  act,  it  might  be  reasonable  to  confine  the 
incorporation  to  clauses  relating  to  some  particular  subject- 
matter  ;  but  if  there  is  no  inconvenience  from  holding  that 
the  incorporation  includes  s.  7  as  well  as  the  other  sections, 
we  ought  to  hold  that  it  does.  For  my  own  part,  so  far 
from  thinking  there  is  any  inconvenience,  I  thinfc  the  direct 
contrary;  because,  inasmuch  as  the  passenger  takes  one 
ticket,  and  the  company  enters  into  one  bargain  for  the  car- 
riage both  by  railway  and  by  steamboat,  it  would  be  most 
inconvenient  that  the  company  should  beat  liberty  to  put 
261]  conditions  ^of  this  kind  gud  the  steamboat,  and  not 
be  able  to  put  conditions  qua  the  railway.  The  consequence 
would  be  tnat,  if  a  passenger  started  and  delivered  his  lug- 
gage to  the  railway  company,  and  then  arrived  at  the  end 
of  the  journey  and  the  luggage  was  not  forthcoming,  and 
nobody  knew  where  it  was  lost,  he  would  not  be  able  to 
recover,  because  he  could  not  prove  whether  it  was  lost 
during  the  railway  passage  or  whether  it  was  lost  during 
the  sea  passage.  Nothing  can  be  more  convenient,  as  it  ap- 
pears to  me,  than  that  the  section  should  apply  to  both. 

Then,  it  may  be  observed,  the  Legislature  foresaw  that 
injustice  might  be  done  to  the  company  in  respect  of  carriage 
by  sea ;  they  are  liable  to  accidents  and  losses  by  the  dan- 
gers of  the  sea  to  which  thev  are  not  liable  by  land,  and  if 
they  were  subject  to  a  carrier's  liability  for  loss  of  luggage, 
which  we  assume  they  would  be,  it  would  be  hard  upon 
them  ;  therefore  the  legislature  has  expressly  provided  for 

(')  Doolan  v.  Midland  Ry,  Co.  (Ir.  Rep.,  10  C.  L.,  47). 
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that  by  another  clause ;  they  can,  by  putting  up  a  notice  in 
the  office,  save  and  protect  themselves  against  those  extra- 
ordinary liabilities  against  which  parties  protect  themselves 
by  the  ordinary  bill  of  lading,  that  is,  against  losses  by  the 
dangers  of  the  sea,  &c.  (*).  Therefore  they  can  protect  them- 
selves from  losses  by  the  dangers  of  the  seas ;  but  having 
so  treated  the  liability  by  sea,  the  Legislature  says  that  they 
shall  not  be  subject  to  the  same  rule  when  they  carry  by 
railway,  and  they  cannot  put  unreasonable  conditions  upon 
a  passenger  which  shall  prevent  the  passenger  recovering 
for  the  loss  of  his  luggage. 

In  my  opinion,  therefore,  assuming  in  favor  of  the  defen- 
dants that  this  case  is  to  be  decided  according  to  the  law  of 
Englahd,  the  iudgment  of  the  court  below  is  perfectly  right 
and  ought  to  be  affirmed. 

Backfall  AY,  J.  A.:  If  this  contract  is  to  be  construed 
according  to  the  law  of  France  it  is  admitted  that  the  plain- 
tiff is  entitled  to  recover  from  the  defendants  in  respect  of 
the  subject-matter  of  the  action.  As  to  whether  it  should 
be  construed  according  to  the  law  of  France  or  England  I 
desire  not  to  express  any  decided  opinion,  though  it  appears 
to  me,  as  at  present  advised,  that  there  is  much  to  be  said 
in  favor  of  it  being  construed  according  to  the  law  of  France. 
*This  case  has  been  argued  upon  the  assumption  that  [262 
it  is  to  be  construed  according  to  the  law  of  England,  and  I 
entirely  assent  to  the  obvervations  of  the  Lord  Justice  in 
that  view  of  the  case.  I  agree  in  the  conclusion  at  which 
lie  has  arrived  as  to  the  liability  of  the  company  in  respect 
of  the  subject-matter  of  the  action,  and  I  assent  entirely  to 
the  observations  he  has  made,  and  the  reasons  assigned.  I 
do  not  think  it  necessary  in  that  view  of  the  case  to  add 
anything  to  what  he  has  said. 

feRETT,  J.  A.:  If  we  had  thought  ourselves  bound  to  hold 
that  there  was  a  difference  between  the  English  law  and  the 
French  law,  I  foresaw  some  considerable  difficulty  in  de- 
termining whether  such  a  contract  was  a  French  or  an  Eng- 
lish one ;  not  so  much  in  this  case  as  in  cases  which  it  is 
obvious  must  arise  every  day.  In  this  case  the  ticket  is 
taken  at  Boulonge,  and  all  that  has  to  be  done  is  to  be  per- 
formed on  an  English  steamer  and  on  an  English  railway. 
But  in  cases  which  occur  everyday,  the  ticket  is  taken  in 
Paris,  and  the  first  part  of  the  journey  is  performed  on  a 
French  railway ;  the  ticket  is  taken  in  raris  at  an  office,  as 
everybody  knows,  held  bv  the  South  Eastern  Company, 
and  on  the  head  of  the  ticKet,  like  this  we  have  now  oefore 

(')  Sect  14  of  31  <fe  32  Vict  c.  119. 
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US,  is  South  Eastern  Railway  Company ;  therefore,  the  first 
part  of  the  journey  is  performed  under  a  contract  made  be- 
tween the  South  Eastern  Company  in  Paris  and  an  English- 
man ;  but  the  first  part  of  the  journey  is  to  be  carried  out 
and  performed  on  a  French  railway,  and  the  two  following 
parts  on  an  English  steamer  and  on  an  English  railway 
respectively ;  and  unless  you  could  say  that  the  three  were 
entirely  separate  contracts,  we  should  be  called  upon  to  say 
what  law  was  to  govern  the  first  pairt  of  the  journey,  and 
whether  that  first  part  of  the  journey  was  to  be  ruled  by 
the  French  law,  and  the  other  two  by  the  English  law. 
I,  therefore,  should  find  considerable  difficulty  in  saying 
whether  the  contract  as  to  the  first  part  of  the  journey  was 
to  be  considered  as  a  French  contract  or  an  English  one. 
However,  it  seems  immaterial  to  consider  that  question,  in- 
asmuch as  we  are  about  to  hold  that  the  law  of  England 
and  France  as  to  the  matter  now  before  us  is  precisely  the 
same.  If  you  take  the  contract  to  be  a  French  one  as  a 
263]  whole,  then  .it  seems  obvious  that  the  ^company 
could  not  do  what  they  have  tried  to  do  by  this  ticket.  I 
am  inclined  to  think  that  the  contract  is  an  English  one ; 
but  whether  that  part  of  it  which  has  to  be  performed  in 
France  must,  in  strictness,  be  said  to  he  performed  accord- 
ing to  French  law,  I  know  not.  At  all  events,  I  should  say 
that  this  particular  contract  is  an  English  contract  to  be 
performed  according  to  the  English  law. 

If  that  is  so,  then  comes  the  q^uestion  whether,  first  of  all, 
the  case  is  within  s.  7  of  the  Railway  and  Canal  Traffic  Act. 
To  say  that  a  passenger's  luggage  is  in  any  sense  part  of  a 
passenger  himself,  seems  to  be  absurd,  and  to  say  that  a 
passenger's  luggage  is  not  "articles,  goods,  or  things," 
seems  to  be  equally  absurd.  To  say  that  a  company  do  not 
receive  a  passenger's  luggage  in  adiflferent  way  from  that 
in  which  they  receive  the  passenger  himself,  seems  to  me  to 
shut  one's  eyes  to  what  goes  on  before  one's  eyes  every  day. 
If  you  go  to  Charing  Cross  Station  you  know  very  well  that 
you  yourself  will  be  put  in  one  part  of  the  train,  and  you 
will  not  be  allowed  to  take  your  luggage  with  you.  If  you 
proposed  to  take  your  luggage  with  you,  they  would  tell 
you  you  shall  not.  They  take  your  luggage  from  3^ou,  and 
they  give  you  not  only  a  ticket  to  represent  yourself  but  a 
ticket  with  a  different  number  to  represent  your  luggage ; 
they  take  your  luggage  away  if  you  book  it  througli,  and 
they  tell  you  you  are  not  to  have  it  until  you  get  to  the 
other  end,  and  you  shall  not  have  it  then  unless  you  can 
show  the  ticket  with  the  number  on  it  they  have  given  to 
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you.  Therefore,  they  do  receive  the  passenger's  luggage ; 
they  undertake  to  deliver  it  at  the  other  end,  and  they  carry 
it  in  the  meanwhile.  It  is  an  article  or  a  thing  of  which  they 
liave  taken  charge,  which  they  undertake  to  carry,  and  for 
the  carriage  of  which  they  make  you  pay.  Therefore,  it 
seems  to  me  impossible  to  say  that  it  is  not  within  the  very 
words  of  this  s.  7. 

Then,  if  it  is  within  the  words  of  s.  7  whilst  on  the  rail- 
way, comes  the  q^uestion  whether  it  is  not  to  be  under  the 
same  rule  whilst  it  is  on  board  the  steamer.  I  entirely  agree 
with  the  Lord  Justice  that  it  is  not  possible  to  say  that  those 
words  of  s.  16  of  the  other  act  do  not  incorporate  the  whole 
of  this  s.  7,  and  make  it  applicable  to  the  carriage  on  board 
the  steamer. 

*Against  this  decision  there  are  two  cases,  and  one  [264 
is  a  case  in  the  Irish  Court  of  Exchequer  Chamber :  Doolan 
V.  Midland  My.  Co,  (').  I  do  not  recollect  exactly  how  far 
that  case  decided  the  present  point.  If  it  is  a  decision  con- 
trary to  our  present  judgment,  then  I  can  onlv  say  with 
deference  I  do  not  agree  with  it.  We  are  bound  nere  to  act 
upon  our  own  view,  and  we  must  act  here  in  the  way  I  have 
explained.  Then  there  is  another  case  of  Stewart  v.  Lon- 
don  and  North  Western  Ry.  Co.  C)  in  England,  whicli  is 
said  to  be  a  direct  authority  in  lavor  of  the  defendants. 
That  was  the  case  of  an  excursion  train,  and  Baron  Bram- 
well,  in  the  court  below,  feeling  that  he  must  not  overrule  a 
case  in  a  court  of  co-ordinate  jurisdiction,  went  through  the 
other  process,  which  is  never  very  diflScult  to  an  ingenious 
mind,  that  is,  where  you  do  not  like  a  case  and  must  not 
overrule  it,  you  distinguish  it.  That  process  he  performed 
with  his  usual  skill.  But,  sitting  here,  I  do  not  think  one 
is  bound  to  undertake  that  task.  I  think  one  may  fairly 
say  at  once  that  one  does  not  agree  with  Stewart  v.  London 
and  North  Western  Ry,  Co,  (*).  I  cannot  see  any  difference 
between  that  case  and  this,  although  in  that  case  it  was  an 
excursion  train.  If  a  railway  company  choose  to  take  a 
man's  luggage  away  from  him  and  take  it  in  charge  them- 
selves, it  seems  to  me  it  is  no  less  an  article  or  thing  carried 
by  the  railway  because  the  train  is  an  excursion  train.  I, 
therefore,  with  great  deference,  do  not  agree  with  that  case, 
and  think  it  ought  to  be  overruled. 

Judgment  affirmed. 

Solicitor  for  plaintiff :  //.  J.  Cohnrn, 
Solicitor  for  defendants :   TF.  R.  Stevens. 

(')  Ir.  Rep.,  10  C.  L.,  47.  («)  3  H.  «fe  C,  136  ;  33  L.  J.  (Ex.),  199. 
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[2  Exchequer  DiyiraAn,  268.] 
Feb.  6,  1877. 

268]  *MoNCK  V.  Hilton. 

Rogue  and  Vagabond — Spiritualism — Palmistry  or  Otherwise— ti  Geo.  4,  c.  88,  s.  4. 

The  appellant  was  convicted  by  justices  under  6  Geo.  4,  c.  88,  s.  4,  which  makes 
punishable  as  a  rogue  and  vagabond  "  every  person  .  .  .  using  any  subtle  craft, 
means,  or  device  by  pcdmistry  or  otherwise  to  deceive  and  impose  on  any  of  His 
Majesty's  subjects."  In  a  case  stated  for  this  court,  the  justices  found  as  a*fact  Uiat 
the  appellant  attempted  to  deceive  and  impose  upon  certain  persons  by  falsely  pre- 
tending to  have  the  supernatural  faculty  of  obtaining  from  invisible  agents  and  the 
spirits  of  the  dead  answers,  messages,  and  manifestations  of  power,  namely,  noises, 
raps,  and  the  winding  up  of  a  musical  box : 

Hdd,  that  the  means  used  by  the  appellant  came  within  the  words  "  by  palmistry 
or  otherwise,"  and  that  the  conviction  was  right. 

Case  stated  by  justices  under  20  &  21  Vict,  c.  43. 

1.  At  a  petty  sessions  for  the  borough  of  Huddersfield,  in 
the  county  of  York,  on  the  11th  of  November,  1876,  Francis 
Ward  Monck,  the  appellant,  was  charged  by  the  respon- 
dent, under  s.  4  of  5  Gfeo.  4,  c.  83,  with  having,  on  the  23d 
of  October,  1876,  at  Huddersfield,  unlawfully  used  certain 
subtle  craft,  means,  and  devices,  by  palmistry  and  other- 
wise, to  deceive  and  impose  on  certain  of  Her  Majesty's 
subjects,  to  wit,  Hepplestone,  Bedford,  Lodge,  and  others, 
contrary  to  the  statute.  The  charge  was  heard,  and  the 
appellant  was  convicted  of  the  said  offence  and  adjudged, 
as  a  rogue  and  vagabond,  to  be  committed  to  the  House  of 
Correction  at  Wakefield  to  hard  labor  for  three  calendar 
months. 

2.  Upon  the  hearing  it  was  proved,  on  the  part 'of  the  re- 
spondent, and  found  as  a  fact  that  the  appellant  had  agreed 
269]  with  one  *Hepplestone  at  the  request  of  the  latter, 
to  give  two  spiritualistic  stances  at  Hepplestone' s  residence, 
in  Huddersfield,  for  two  pounds  each ;  that,  in  pursuance 
of  this  agreement,  the  appellant  held  two  seances  at  Hep- 
plestone^s  residence  on  trie  22d  and  23d  of  October,  1876. 
At  the  latter  of  such  seances,  in  respect  of  which  no  money 
was  paid,  Hepplestone,  Lodge,  and  others  were  present,  and 
were  directed  by  the  appellant  to  place  their  hands  upon  the 
table  around  which  they  were  seated,  and  their  feet  under 
their  chairs,  after  which  he  said,  "  We  spiritualists  have  to 
be  very  guarded  in  consequence  of  the  Slade  case.  Some 
call  it  psychic  force,  some  animal  magnetism,  some  legerde- 
main, some  conjuring,  some  one  thing,  and  some  another. 
I  call  it  spiritualism  ;  but  you  must  judge  for  yourselves." 
There  was  no  light  in  the  room  except  that  given  by  a  single 
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gas  jet,  and,  during  what  were  termed  the  "  manifestations  " 
the  gas  was  turned  almost  out.  The  alleged  '' manifesta- 
tions" were  the  following : — 

(a.)  Kaps  were  heard  under  the  table,  whereupon  the  ap- 
pellant said,  "They  are  soon  here  to  night,  the  conditions 
are  very  favorable." 

(b.)  The  appellant  placed  a  small  tamborine  upon  a  musi- 
cal instrument  called  "Fairy  Bells,"  and  then  put  it  on  the 
table  at  a  little  distance  from  himself.  The  instrument 
was  then  observed  to  move  towards  the  appellant,  who  in- 
quired whether  the  company  had  seen  it  move,  whereupon 
one  of  them  asked  him  to  request  the  spirit  to  move  it  in  the 
opposite  direction,  to  which  the  appellant  replied,  "  We  had 
better  take  the  manifestations  exactlv  as  tney  come,"  and 
that  it  could  not  be  done.  He  was  afeed  "  Why  ? "  and  he 
ynswered,  "  I  don't  know  how  it  is  done." 

(c.)  A  small  musical  box  was  handed  round  to  the  com- 

{)any,  who  examined  it.  It  was  then  placed  by  the  appel- 
ant about  half  a  yard  in  front  of  himself  on  the  table.  He 
said  the  spirits  were  able  to  play  it.  He  then  placed  a 
wooden  box  over  it,  and  invited  the  company  to  ask  it  ques- 
tions, and  said  that  one  sound  would  signify  "No,"  and 
three  sounds  "Yes."  Some  questions  were  asked  and  cer- 
tain sounds  were  heard,  but  these  sounds  occasionally  were 
8ts  many  as  five  or  six  at  a  time.  One  of  the  company  di- 
rected the  appellant's  attention  to  the  fact  that  the  musical 
box,  which  had  been  placed  under  the  wooden  box,  was  not 
wound  up,  *  whereupon  the  appellant  said  that  the  [270 
spirits  could  not  only  play,  but  wind  it  up. 

(d.)  A  hand  appeared  above  the  table  immediately  on  the 
left  side  of  the  appellant,  who  put  the  tamborine  to  it,  and 
the  fingers  of  the  hand  tapped  it.  The  fingers  did  not  move 
separately.  The  hand  was  not  like* a  human  hand,  but  like 
a  wax  hand  which  had  been  rubbed  with  oil  and  phospho- 
rus. After  a  short  time  the  hand  disappeared  before  the 
table.  One  of  the  witnesses  was  of  opinion  that  the  hand 
was  like  one  of  the  kid-glove  hands  found  in  the  appellant's 
possession. 

(e.)  Two  or  three  slates  were  placed  by  the  appellant  upon 
the  table.  He  said  they  would  receive  messages  from  de- 
parted spirits.  A  small  piece  of  pencil  was  placed  by  him 
upon  one  of  the  slates.  *  He  took  hold  of  one  corner  of  the 
slate,  and  a  lady  took  hold  of  another  corner  of  it.  It  was 
then  held  under  the  table,  and  whilst  it  was  there  the  lady 
remarked  that  she  felt  a  great  pressure  upon  it.  One  of  the 
company  asked  for  a  message  from  some  departed  one. 
20  Eng.  Rep.  m 
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After  the  slate  had  been  held  under  the  table  about  aconple 
of  minutes,  it  was  brought  forth  and  was  found  to  contain, 
in  very  crabbed,  singular  writing,  the  words,  ''  Oh !  for  a 
Lodge  in  some  vast  wilderness."  Another  message  was  then 
asked  for,  and  the  appellant  and  the  same  lady  again  held 
the  slate  under  the  table.  The  lady  remarked  that  she  felt 
a  warm  hand,  whereupon  the  appellant  said,  ''  Well,  you're 
sure  it's  not  my  hand?"  She  replied,  *'No,  I  am  not." 
When  the  slate  was  again  produced  there  was  a  button  upon 
it,  and  the  following  message,  "Good  night,  Philemon. 
Saml.,"  the  appellant  having  previously  stated  that  his 
spirit-guide  was  Samuel  Wheeler.  It  was  proved  that  a 
scratching  on  the  slate  was  heard  at  the  same  time  that  the 
lady  felt  a  warm  hand  against  her  own.  The  button  above 
mentioned  was  taken  off  the  lady's  dress  ;  she  stated  that  it 
was  pulled  from  her  dress  rather  violently. 

(f.)  One  of  the  notes  of  the  piano  which  was  in  the  room 
sounded.  A  lady  was  then  asKed  by  the  appellant  to  sit  on 
the  lid  of  the  piano.  She  did  so,  and  the  same  note  sounded. 
It  was  proved  that  the  appellant  was  close  to  the  piano  at 
the  time.  Lodge  then  asked  the  "appellant  df  the  spirit 
would  play  some  other  note.  The  appellant  stamped  ; 
271]  whereupon  Lodge  asked,  ''That's  you,  Moctor,  isn't 
it?"  And  he  said,  ''les."  Lodge  then  asked,  ''Will  you 
kindly  play  a  note  lower  ? ' '  Then  came  another  stamp  with 
the  appellant's  foot,  which  signified  "No." 

3.  Whilst  these  manifestations  were  being  produced  there 
were  two  boxes  in  the  room  belonging  to  the  appellant. 
When  the  manifestations  were  concluded  Lodge  asked  to  be 
allowed  to  search  the  appellant,  who  declined,  and  eventu- 
ally ran  awav  and  escaped  out  of  the  house.  He  l6f t  cer- 
tain boxes,  which  were  subsequently  examined,  and  in  them 
were  fouiid,  amongst  other  things,  kid-glove  hands,  stuffed 
and  having  elastic  attached  to  them,  linen  with  faces  faintly 
sketched  upon  it,  white  gauze,  thread,  thin  wire,  a  number 
of  slates  and  pencils,  a  musical  box,  a  musical  album,  and 
a  long  rod  divisible  into  small  lengths. 

4.  It  was  proved,  on  behalf  of  the  appellant,  that  he  had 
had  rooms  at  a  certain  house  in  Bristol  for  the  last  four 
years ;  that  articles  similar  to  some  of  those  found  in  his 
possession  had  been  openly  used  by  him  in  his  public  lec- 
tures, showing  how  conjurers  produced  manifestations  sim- 
ilar to  those  of  spiritualism.  It  was  contended  on  the  part 
of  the  appellant  that  the  Vagrant  Act  was  intended  to  ap- 
ply to  gipsies  and  other  wandering  and  homeless  vagabonds, 
aud  that  this  was  no  offence  within  the  meaning  of  s.  4  of  5 
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Geo.  4,  c.  83,  and  the  case  of  Johnson  v.  Fenner  (')  was 
cited  in  support  of  this  view. 

The  justices,  however,  being  of  opinion  that  the  evidence 
brought  the  case  within  the  operation  of  s.  4,  gave  their  de- 
termination against  the  appellant. 

The  question  of  law  arising  on  the  above  statement  for  the 
opinion  of  the  court,  therefore,  is,  whether  the  justices  were 
correct  in  their  view  of  the  law  that  the  appellant  was  a 
rogue  and  vagabond  within  the  meaning  of  s.  4  of  6  Geo.  4, 
c.  83,  he  having,  in  their  opinion,  upon  the  evidence  before 
them,  attempted  to  deceive  and  impose  upon  Her  Majesty's 
subjects  by  using  subtle  craft,  means,  and  devices. 

If  the  court  should  be  of  opinion  that  the  conviction  was 
legally  and  properly  made,  and  the  appellant  is  liable  as 
aforesaid,' then  the  conviction  is  to  stand;  otherwise  the 
conviction  is  to  be  quashed. 

*Jan.  29.  H.  Matthews^  Q.C.  {Lockwood  with  him),  [272 
for  the  appellant :  The  justices  have  found,  as  a  fact,  that 
the  appellant  attempted  to  deceive  by  using  subtle  craft, 
&c.,  omitting  the  all-important  words  "by  palmistry  or 
otherwise."  The  appellant  waives  any  technical  objection, 
and  only  desires  to  raise  the  question  whether  the  case  as 
stated,  and  the  facts  as  found,  will  properly  support  a  con- 
viction under  5  Geo.  4,  c.  83,  s.  4  (").  The  appellant's  per- 
formances were  not  "palmistry"  which,  as  defined  by 
Cowel's  Law  Dictionary,  is  "a  kind  of  divination  prac- 
tised by  looking  upon  the  lines  and  marks  of  the  fingers 
and  hands.  This  was  practised  by  the  Egyptians  mentioned 
in  the  statute  (1  Ph.  &  M.,  c.  4),  and  there  misprinted 
palmystry,^^  Other  dictionaries  give  similar  definitions. 
The  words  "or  otherwise"  must  mean  "or  other  acts  of  the 
same  kind  as  palmistry,"  according  to  the  well-known  rule 
of  construction  that  "where  a  particular  class  of  persons  or 
things  is  spoken  of,  and  general  words  follow,  the  class  first 
mentioned  is  to  be  taken  as  the  most  comprehensive,  and 
the  general  words  treated  as  referring  to  matters  ejusdem 
generis  with  such  class":  Broom's  lieg.  Max.,  5th  ed., 
p.  651,  and  the  cases  there  cited. 

(•)  38  J.  P.,  740.  shall  be  lawful  for  any  justice  of  the 
f^)  By  that  section,  "  Every  person  peace  to  commit  such  offender  (boinjj 
....  pretending  or  professing  to  tell  thereof  convicted  before  him  by  tlie  con- 
fortunes  or  using  any  subtle  craft,  means,  fession  of  such  offender  or  by  the  cvi- 
or  device  by  palmistry  or  otherwise  to  dence  on  oath  of  one  or  more  credible 
deceive  and  impose  on  any  of  His  Majes-  witness  or  witnesses)  to  the  liouse  of  ct)r- 
ty's  subjects  .  .  .  shall  be  deemed  a  rection,  there  to  be  kept  to  hard  labor  for 
rc^uo  and  a  vagabond  within  the  true  any  time  not  exceeding  three  calendar 
intent  and  meaning  of  this  act;   and  it  months.  .  .  ." 
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[Pollock,  B.,  referred  to  WaUon  v.  Martin  {^\  where  it 
was  held  that  persons  tossing  halfpence  and  betting  on 
''heads"  or  "tails,"  were  not  playing  or  betting  ...  "at 
or  with  any  table  or  instrnment  of  gaming,  at  any  game,  or 
pretended  game  of  chance,"  within  5  Geo.  4,  c.  83,  s.  4.] 

The  words  "or  otherwise"  would  include  such  arts  as 
physiognomy,  chiromancy,  and  perhaps,  rhabdomancy,  i.e., 
divination  by  a  rod  or  wand :  see  Sir  T.  Brown's  Pseudo- 
doxia  Epidemica,  or  Vulgar  Errors,  bk.  5,  ch.  23,  p.  316 
(ed.  1672).  The  question  is  concluded  by  the  only  author- 
273]  ity  on  the  present  words,  viz.,  Johnson  *v.  Penner{')y 
where  a  man  exhibited  bags  containing  what  were  appa- 
rently silver  half-crowns,  and  sold  them  for  1^.  each,  the 
bags  really  holding  only  halfpence,  and  it  was  held  by 
Cockburn,  C.J.,  Mellor  and  Hannen,  JJ.,  that  this  case  was 
not  within  s.  4.  The  6  Greo.  4,  c.  83,  is  the  last  of  a  series 
of  statutes  directed,  not  against  such  practices  as  the  appel- 
lant's, but  against  vagrancy,  and  primarily  against  the 
Egyptians:  see  22  Hen.  8,  c.  10;  1  &  2  Ph.  &  fi[.,  c.  4;  5 
Eliz.  c.  20 ;  and  17  Geo.  2,  c.  5,  s.  2,  which  was  aimed  against 
"all  persons  pretending  to  be  gipsies,  or  wandering  in  the 
habit  or  form  of  Egyptians,  or  pretending  to  have  skill  in 
physiognomy,  palmistry,  or  like  crafty  science,  or  pretend- 
ing to  tell  fortunes,  or  using  any  subtil  craft  to  deceive  and 
impose  on  any  of  His  Majesty's  subjects."  Those  words 
were  altered  in  3  Geo.  4,  c.  40,  s.  3,  and  the  latter  again  by 
the  present  statute  5  Geo.  4,  c.  83,  s.  4,  the  former  statutes 
being  all. repealed.  None  of  these  deal  with  conjuration, 
witchcraft,  sorcery,  or  the  callinff  up  of  evil  spirits.  Such 
offences  are  punishable  under  a  different  series  of  statutes : 
33  Hen.  8,  c.  8;  1  Edw.  6,  c.  12;  5  Eliz.  c.  16;  1  Jac.  1, 
c.  12 ;  9  Geo.  2,  c.  5,  ss.  3,  4.  In  3  Co.  Inst.,  c.  6,  p.  43, 
"Felony  by  conjuration,  witchcraft,  sorcery,  or  inciiant- 
ment"  is  fully  discussed.  See  also  Lilly's  Life  of  Himself, 
ed.  1774,  p.  107,  with  an  account  of  his  own  trial  for  astrol- 
ogy, and  Cowel's  Law  Dictionary,  as  to  the  distinction 
between  conjuration  and  witchcraft.  Since  the  last  of  that 
series,  9  Geo.  2,  c.  6,  is  still  in  force,  and  the  appellant 
might  have  been  convicted  under  it,  the  Legislature  cannot 
have  intended  to  create  an  additional  punishment  by  the 
Vagrant  Act,  6  Geo.  4,  c.  83,  which  was  aimed  against  the 
wandering  and  homeless,  and  is  not  applicable  to  a  man 
who  has,  like  the  appellant,  lived  for  four  years  in  the  same 
house.     Secondly,  the  justices  took  a  wrong  view  of  the 
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facts.    The  appellant  pretended  nothing,  but  desired  the 
spectators  to  judge  for  themselves. 

Poland^  for  the  respondent :  In  the  appellant!  s  construc- 
tion, the  word  ''otherwise"  means  "in  the  same  way," 
or  has  no  meaning  at  all.  But  some  meaning  must  be 
given  to  the  word  "other,"  see  Bows  v.  Fenwick  (*);  and 
the  clause  is  manifestly  aimed,  not  at  any  definite  class  of 
imposters,  but  at  all  who  craftily  deceive  ^simple  [274 
people  by  fortune-telling,  or  by  pretending  to  have  super- 
human knowledge  or  power.  This  is  the  essence  of  the 
offence,  and  within  this  the  appellant  comes.  It  is  no 
answer  to  this  to  say  that  the  offence  is  indictable  under 
another  statute,  for  many  of  the  offences  punishable  under 
the  Vagrant  Act  are  undoubtedly  indictable  under  other 
statutes.  "Palmistry"  is  used  by  good  writers  in  the 
sense  of  a  trick  with  the  hand :  see  Worcester's  Dictionary  ; 
Addison,  in  the  Spectator  (vol.  ii,  No.  130),  humorously 
speaks  of  pocket-picking  by  beggars  as  "a  kind  of  palmis- 
try at  which  this  race  of  vermin  are  very  dexterous."  To 
"palm"  .means  to  trick. 

Matthews^  Q.C.,  replied. 

Our.  adv.  vult. 

Feb.  6.  The  following  judgments  were  read : 
Cleasby,  B.  :  It  is  first  necessary  to  consider  what  the 
exact  question  for  our  determination  is.  This  must  be 
clearly  understood,  as  there  appeared  at  first  to  be  a  diffi- 
culty, though  of  a  technical  nature,  from  the  terms  in  which 
the  magistrates  had  found  the  facts,  and  if  they  had  only 
found  that  the  defendant  used  artful  devices  with  intent  to 
deceive  without  themselves  forming  any  conclusion  as  to 
the  means  used,  there  would  have  been  an  objection  to  the 
case  coming  before  us  on  appeal.  But  it  is  to  be  taken, 
and  the  words  properly  bear  that  meaning,  that  the  magis- 
trates have  found  that  the  means  set  forth  in  the  case  were 
the  means  used,  and  to  which  their  express  finding  applies. 
The  question,  then,  before  us  arises  in  this  way.  The 
magistrates  have  found  as  a  fact  that  the  appellant  used 
subtle  craft,  means,  and  devices,  by  the  means  stated,  to 
deceive  and  defraud  Her  Majesty's  subjects.  They  have 
also  found  as  a  conclusion  of  law  that  the  means  used  bring 
the  case  within  the  statute,  and  they  then  ask  our  opinion 
upon  the  correctness  of  this  conclusion  upon  the  matter  of 
law — whether  the  findings  of  fact  bring  the  case  within  the 
statute.     We  have  nothing  to  do  with  the  correctness  of  the 
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conclusions  of  fact  arrived  at  by  the  magistrates.  They  can 
only  ask  our  opinion  upon  matters  of  law,  and  we  must 
take  the  conclusions  of  fact  as  found  by  them.  It  is  right 
to  add,  in  order  to  prevent  misapprehension,  that  there  was 
overwhelming  evidence  to  warrant  their  conclusions. 
275]  *Now  as  regards  the  act  of  the  defendant  and  the 
means  used  by  him.  We  are  not  called  upon  to  express 
any  opinion  upon  the  subject  of  spiritualism  generally— 
whether  there  does  exist  any  real  power  in  a  medium  (as  he 
is  called)  of  the  nature  set  up,  or  whether  its  existence  is  a 
mere  delusion.  Such  a  subject  would  be  a  very  improper 
one  for  argument  and  decision  in  a  court  of  law.  But  it 
does  not  arise  in  the  present  case,  because  we  have  it  found 
as  a  fact  that  the  appella,nt  was  an  impostor  in  pretending 
to  make  use  of  it.  The  only  question,  then,  is,  whether  in 
this  particular  case  the  means  used  by  the  appellant  are 
within  the  words  "palmistry  or  otherwise"  in  the  act  in 
question.  We  must  first  see  what  the  means  used  were. 
There  is  a  seance  for  which  he  is  to  receive  £2.  He  calls 
himself  a  spiritualist ;  the  room  is  darkened  ;  raps  are  heard, 
and  he  says,  ''They  are  soon  here  to  night,  the  conditions 
are  very  favorable."  They  then  go  through  the  perform- 
ances described  in  paragraph  2,  and  it  is  sufficient  to  say 
that  he  pretends  to  exercise  the  peculiar  and  supernatural 
power  of  obtaining  answers  and  manifestations  of  power 
from  invisible  agents,  or  "spirits,"  as  he  calls  them. 

We  have  to  determine  whether  this  brings  the  case  within 
the  4th  section  of  6  Geo.  4,  c.  83.  That  section  Enumerates 
a  great  number  of  offences  which  make  a  person  liable  to  be 
punished  as  a  rogue  and  vagabond.  And  the  second  of  the 
enumerations  is  as  follows:  "Every  person  pretending  or 
professing  to  tell  fortunes,  or  using  any  subtle  craft,  means, 
or  device  by  palmistry  or  otherwise  to  deceive  and  impose 
on  any  of  His  Majesty's  subjects."  The  appellant  could  not 
properly  be  regarded  as  a  person  professing  to  tell  fortunes, 
and  was  not  so  charged,  and  the  argument  before  us  was 
that  the  words  "palmistry  or  otherwise"  must  be  read  as 
pointing  to  palmistry  which,  it  was  said,  was  well  known  to 
signify  forming  conclusions  from  the  lines  of  the  hands,  and 
otner  similar  pretensions,  such  as  physiognomy,  &c. 

It  was  first  contended,  and  I  think  with  success,  that  the 
act  of  Parliament  could  not  be  read  as  if  the  words  "by 
palmistry  or  otherwise"  were  omitted  altogether,  so  as  to 
make  it  apply  to  all  subtle  devices  used  to  deceive  and  im- 

gose  on  Her  Majesty's  subjects.     Some  effect  must  always 
e  given  to  all  the  words  in  a  statute  creating  an  offence. 
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But  it  was  further  contended  that  the  words  *'*  or  [276 
otherwise"  following  a  particular  word,  "  palmistry,"  must 
be  read  as  having  reference  to  arts  or  pretensions  of  the 
same  description  as  palmistry,  according  to  a  general  rule 
of  construction  limiting  the  effect  of  general  words  follow- 
ing a  particular  description.  As  to  the  general  rule,  no 
authority  was  necessary,  but  a  case  was  referred  to  in  which 
the  Court  of  Queen's  Bench,  in  construing  the  statute  and 
section  in  question,  held  that  the  words  "or  otherwise" 
must  have  a  limited  signification,  and  were  not  applicable 
to  the  case  of  a  man  wagering  with  people  upon  tricks  of 
sleight  of  hand,  and  so  deceiving  and  defrauding  them. 
The  case  is  Johnson  v.  Fenner  ('). 

In  such  a  case  no  peculiar  power  is  pretended  like  telling 
fortunes,  or  palmistry,  to  impose  upon  the  credulous,  but  a 
great  skill  of  manipulation  and  sleight  of  hand,  and  persons 
are  found  confident  enough  to  bacK  their  eyesight  against 
the  9kill  and  dexterity  of  the  performer.  This  is  so  different 
an  act  from  the  acts  particularized  in  the  clause  that  a  court 
would  properly  hold  that  you  could  not  apply  general  words 
to  so  very  different  a  thing.  But  in  the  present  case  we  are 
dealing  with  an  impostor  exercising  a  power  hj  a  pretended 
intercourse  with  the  invisible  world,  a  peculiar  power  be- 
longing to  himself.  In  construing  the  clause  in  question  we 
are  entitled  to  consider  the  whole  of  it.  We  are  not  con- 
struing such  words  as  '*  palmistry  and  any  other  art"  stand- 
ing by  themselves,  a  case  to  which  the  argument  used  would 
more  closely  apply.  The  clause  includes  all  persons  who 
pretend  to  tell  fortunes  (which  imports  that  deception  is 
practised  by  doing  so),  or  use  subtle  devices,  by  palmistry 
or  otherwise,  to  defraud. 

Now  the  present  case  is  clearly  brought  within  the  words 
"  by  palmistry  or  otherwise"  taken  in  their  natural  sense. 
But  tne  appellant  seeks  to  limit  this  natural  sense  by  con- 
struction, tliat  is,  by  applying  the  rule  of  construction  re- 
ferred to.  It  appears  to  me  that  it  would  be  going  beyond 
any  application  of  this  rule  to  hold  that  the  words  ''or 
otherwise"  (which  in  their  usual  sense  introduce  something 
new  and  different),  taken  in  connection  with  the  rest  of  the 
clause,  only  apply  to  modes  of  deception  of  any  precise 
class  or  genus,  ii  such  there  be,  of  which  palmistry  can  b« 
said  to  be  *an  instance.  It  may  be  quite  right  to  [277 
hold  that  the  words  do  not  apply  to  anything  in  its  character 
and  pretences  entirely  different  from  fortune- telling  and 
palmistry.     But  I  cannot  regard  the  arts  and  pretences  of 

(»)  83  J.  P.,  740. 


544  EXCHEQUER  DIVISION.  [Vol  II. 

1877  Monck  v.  Hilton. 


the  appellant  as  so  entirely  diflPerent  Somethinor  besides 
fortune- telling  and  palmistry  must  be  held  as  included,  or 
you  must  reject  the  words  "or  otherwise,"  which  cannot  be 
done.  And  I  could  not  myself  fix  upon  any  crafty  devices 
more  properly  coupled  for  punishment  with  those  of  fortune- 
telling  and  palmistry  than  those  set  forth  in  the  case  as 
practised  by  the  appellant. 

The  learned  counsel  for  the  appellant  referred  to  very 
early  statutes  showing  that  the  oflfence  of  palmistry  and  fhe 
pretending  to  hold  intercourse  with  spirits  had  formerly 
been  treated  as  totally  different  offences  with  very  different 
punishments,  which  was  no  doubt  the  case.  Palmistry  was 
at  one  time  practised  by  gipsies  and  persons  leading  a  vaga- 
bond life,  and  the  legislation  was  directed  against  them. 
But  the  idea  of  leading  a  wandering  and  vagabond  life  is 
not  now  at  all  an  ingr^ient  in  the  description  of  a  rogue 
and  vagabond,  as  is  obvious  by  reading  the  enumeration  in 
s.  4.  The  statute  5  Geo.  4,  c.  83,  repeals  all  the  former 
statutes  relating  to  rogues  and  vagabonds,  and  forms  itself 
the  legislation  on  the  subject,  and  enacts  in  substance  that 
by  doin^  certain  things,  or  neglecting  certain  duties,  a  man 
shall  be  in  the  same  predicament  as  rogues  and  vagabonds, 
and  dealt  with  as  such.  Whatever  an  offender's  position 
may  be  under  other  acts  of  Parliament  not  relating  to  rogues 
and  vagabonds,  if  he  comes  within  the  enumeration  in  s.  4  he 
is  properly  punished  as  a  rogue  and  a  vagabond. 

For  the  reasons  above  given,  I  think  the  appellant  was 
properly  dealt  with  by  the  magistrates  as  a  rogue  and  vaga- 
Dond,  and  that  the  conviction  must  be  affirmed,  and  of  course 
with  costs. 

Pollock,  B.:  In  my  judgment  the  justices  were  correct 
in  the  view  of  the  law  which  they  took  when  they  found  tlie 
appellant  in  this  case  to  be  a  rogue  and  vagabond  within  the 
meaning  of  the  statute  5  Geo.  4,  c.  83,  s.  4. 

The  first  matter  material  to  consider  is,  what  was  it  that 
.the  magistrates  found  in  fact?  Taking  the  evidence  which 
they  have  set  out  in  the  case  coupled  with  their  finding,  the 
278]  only  fair  ^conclusion  to  be  drawn  is  that  they  found 
that  the  appellant  did  attempt  to  deceive  and  impose  upon 
the  persons  named  in  the  cnarge,  and  that  the  means  by 
which  he  so  attempted  was  not  by  mere  sleight  of  hand, 
dexterous  manipulation  of  instruments,  or  illusion  of  the 
eye  or  ear  such  as  is  practised  by  a  conjuror  or  ventriloquist, 
but  that  in  addition  to  and  accompanied  with  the  exercise  of 
physical  dexterity,  the  appellant  so  conducted  himself  as  to 
assume  the  power  of  communicating  with  and  calling  in  the 
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aid  of  unseen  spirits  who  could  do  certain  acts  and  produce 
certain  results,  such  as  the  winding-up  and  playing  upon  a 
musical  box  and  the  communication  of  messages  from  per- 
sons who  had  died.  We  have  therefore  a  craft,  means,  and 
device  which  is  beyond  that  of  physical  dexterity,  and  a 
professed  dealing  with  some  spiritual  agency  which  is  en- 
acted, not  for  the  mere  purpose  of  individual  experiment  or 
so-called  scientific  pursuit,  but  to  deceive  and  impose  on 
others.  And  the  only  remaining  question  is  whether  this  is 
within  the  scope  of  the  statute. 

The  words  of  the  act  are,  *' Every  person  pretending  or 
professing  to  tell  fortunes,  or  using  any  subtle  craft,  means, 
or  device,  by  palmistry  or  otherwise,  to  deceive  and  impose 
on  anv  ot  His  Majesty's  subjects."  And  the  well  known 
rule  of  construction  was  urged  upon  us  that  in  giving  effect 
to  the  words  ''or  otherwise*'  we  must  read  the  statute  as  if 
it  had  used  the  words  "  by  palmistry  or  other  acts  of  a  like 
kind."  The  principle  upon  which  this  rule  is  founded  is 
thoroughly  established,  and  the  only  difficulty  which  arises 
is  in  the  mode  and  extent  of  its  application  to  the  provision 
in  question.  If  the  only  words  were,  "any  person  pretend- 
ing by  palmistry  or  otherwise  to  deceive,"  the  argument 
would  have  greater  force,  but  the  language  whence  the  scope 
and  intent  oi  the  section  are  to  be  gathered  is  much  wider, 
and  to  get  at  this  we  must  look  back  to  the  words  preceding 
"palmistry."  These  show  that  the  character  of  the  act  which 
is  made  an  offence  is  assuming  a  special  power  beyond  the 
ordinary  limits  of  human  agency.  This  is  indicated  by  the 
first  offence  specified — "professing  to  tell  fortunes." 

Those  whicn  follow  are  of  a  like  character,  "using  any 
subtle  craft,  means,  or  device,  by  palmistry  or  otherwise  to 
deceive,"  &c.  The  general  character  of  the  means  or  device 
is  sufficiently  *indicated  by  the  earlier  words,  and  to  [279 
read  the  word  "otherwise"  as  limiting  the  means  to  acts 
which  must  necessarily  be  similar  to  palmistry,  would,  in 
ray  judgment,  wrest  from  the  statute  its  spirit  and  expressed 
intention.  Reading  it  as  a  whole,  I  should  take  the  word 
"  otherwise  "  not  as  limiting  the  earlier  words,  but  as  enlarg- 
ing the  word  "palmistry,"  and  providing  against  the  profess- 
ing to  tell  fortunes,  or  using  craft,  means,  or  device  to  deceive, 
whether  by  palmistry  or  by  contrivances  to  deceive  other  than 
palmistry,  provided  they  are  of  the  same  general  character  as 
IS  indicated  by  the  earlier  words  of  the  section. 

It  is  unnecessary  now  to  say  what  other  means  or  devices 
may  come  within  the  statute  ;  but  as  to  this  I  should  guard 
myself  ^igainst  being  supposed  to  hold  that  there  might  not 
20  Eng.  Rep.  69 
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be  cases  in  which  the  means  used  were  legerdemain,  ventril- 
oauism,  or  the  like,  and  yet  that  they  were  included. 
Whether  they  would  or  would  not  be  included  must  depend 
upon  many  circumstances,  one  very  important  one  being 
the  profession  of  the  performer,  and  another  being  the 
education  and  means  of  knowledge  possessed  by  the  audi- 
ence. For  instance,  persons  at  the  present  day  hearing  an 
ordinary  ventriloquist  would  hardly  say  he  intended  to  de- 
ceive or  impose  upon  them,  but  it  well  might  have  been  in 
time  past,  and  might  be  now,  that  a  ventriloquist  should 
endeavor  to  impose  on  others  by  leading  them  to  think  that 
he  could  carry  on  a  conversation  with  a  relation  who  had 
died,  and  who,  when  spoken  to  by  him,  answered  from  a 
chest  or  closet.  Whether  this  were  so  or  not  would  be  a 
question  of  fact  for  the  decision  of  the  magistrates.  So 
would  it  be  in  the  case  of  a  juggler  or  conjurer ;  it  would  be 
for  the  tribunal  before  which  the  question  was  tried  to  say 
whether  the  performer  merely  backed  his  skill  and  agility 
against  the  quickness  and  accuracy  of  the  eyes  and  ears  of 
those  present,  as  was  clearly  the  case  in  Johnson  v.  Fennei\ 
which  was  cited  before  us  from  33d  Just,  of  the  Peace,  740, 
or  whether  he  intended  to  convey  the  impression  that  he 
was  dealing  with  or  assisted  by  any  supernatural  agency. 
In  the  present  case  the  finding  by  the  magistrates  is  conclu- 
sive, and  well  supported  by  the  evidence  before  them. 

Our  attention  was  very  properly  called  by  Mr.  Matthews, 
on  behalf  of  the  appellant,  to  the  fact  that  the  statute  in 
280]  question  *is  only  the  last  of  a  series  commencihff  so 
far  back  as  22  Hen.  8,  c.  10,  all  of  which  profess  to  deal 
with  jugglers  and  persons  pretending  to  have  skill  in  physi- 
ognomy, palmistry,  or  like  craft v  science,  whereas  there 
has  long  existed  a  parallel  set  of  statutes  beginning  with 
33  Hen.  8,  c.  8,  and  ending  with  9  Geo.  2,  c.  5,  s.  4,  whose 
expressed  object  is  to  deal  with  persons  using,  practising, 
or  exercising  any  invocation  or  conjuration  of  an  evil  spirt ; 
and  he  argued  that  the  offence  of  the  appellant,  if  any, 
came  more  properly  within  the  scope  of  these  latter  statutes. 
The  offences  dealt  with  by  these  statutes  are  fully  explained 
by  Lord  Coke  in  his  treatise  on  1  Jac.  1,  c.  12  (3a  Inst.,  44), 
and  include  what  in  more  modern  days  is  commonly  called 
witchcraft,  and  it  is  to  be  observed  that  by  these  the  dealing 
with  the  supernatural  is  itself  made  an  offence,  apart  from 
any  deceiving  or  imposing  on  others.  It  may  be  that  the 
appellant,  by  doing  what  he  did,  brought  himself  within 
these  acts,  but  it  is  unnecessary  to  decide  this,  and  one 
would  pause  before  seeking  to  put  in  force  criminal  statutes 
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pointing  to  an  offence  practically  obsolete ;  but  even  were  his 
acts  within  the  existing  statute  against  witchcraft,  it  by  no 
means  follows  that  when  he  used  devices  to  deceive  and  im- 
pose on  others  he  was  not  liable  under  the  act  in  question. 

I  think,  therefore,  that  the  conclusion  at  which  the  magis- 
trates arrived  is  within  the  statute,  and  that  there  is  no 
ground  for  disturbing  the  conviction. 

Conviction  affi/rmed  vyith  costs. 

Solicitor  for  appellant :   W.  M.  Miller. 
Solicitors  for  respondent :  Layton  &  Jaques^  for  C.  Mills, 
Hudderstield. 


[2  Exchequer  Division,  280.] 

Jan.  16,  1877. 

pN  THE  COURT  OF  APPEAL.] 

*Greaves  V.  Greenwood  and  Others.         [289 

Inheritance — Pedigree-^Heir-ai-Law — Claim  through  a  Female — Evidence  to  prove 
ExUnetion  of  superior  Lines  of  DeacetU — 8  <fc  4  Wm.  4,  c.  106,  88.  7,  8. 

At  the  trial  of  an  action  for  the  recoyery  of  land,  in  1876,  it  was  proved  by  the 
plaintiif  that  J.  F.  W.  died  seised  in  fee,  without  issae,  and  intestate,  in  1868;  that 
all  the  descendants  6f  his  paternal  grandfather,  J.  W.,  were  dead,  and  that  the 
plaintiff  was  the  heir-at-law  of  the  paternal  grandmother.  On  the  death  of  the 
intestate  In  1868  advertisements  were  published  in  the  London  and  provincial  news- 
papers, for  the  heir-at-law  of  J.  F.  W.,  describing  his  father  and  grandfather  and  the 
property.  Several  persons  came  forward,  and,  besides  the  plaintiff,  no  one  wae  able 
to  establish  any  relationship  except  the  defendants,  who  were  co-heiresses  of  the 
mother  of  J.  F.  W.;  and  to  whom  the  tenants  of  the  property  had  attorned.  Deeds, 
wills,  and  documents  were  put  in  evidence,  in  which  no  mention  was  made  of  any 
person  who  would  have  been  of  nearer  kin  than  the  plaintiff,  beyond  those  whose 
deaths  were  proved.  The  defendants  proved  that  the  paternal  great-grandfather 
bad,  besides  J.  W.,  another  son,  N.  W.,  bom  in  1717,  and  also  a  sister,  a  Mrs.  M., 
both  of  whom  were  dive  in  1756,  and  that  the  paternal  great- grandmother's  maiden 
name  was  S.  B.  But  no  further  evidence  as  to  1^.  W.,  Mrs.  M.,  or  tlie  B.  family  was 
given: 

Held,  that  there  was  evidence  on  which  the  jury  might  properly  find  for  the 
plaintiff. 

Richards  v.  Richards  (15  East,  294,  n.)  commented  on. 

Action  to  recover  possession  of  three  houses  in  Man- 
chester. 

At  the  trial  before  Brett,  J.,  at  the  Manchester  Spring 
Assizes,  1876,  the  plaintiff  proved  that  John  Frederick 
Winterbottom,  the  purtshaser,  died  in  1868,  seised  in  fee  of 
the  houses  in  question,  leaving  no  issue  and  intestate  as  to 
this  property.  The  paternal  grandfather  of  J.  P.  Winter- 
bottom  was  John  Winterbottom,  of  Manchester,  He  had 
numerous  descendants,  and  the  death  of  all  of  them  was 
proved.  ,  The  plaintiff  claimed  and  proved  his  title  as  heir- 
at-law  to  the  paternal  grandmother,  the  wife  of  JqUu  Win- 
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terbottom,  the  plaintiff  being  the  great-grandson  and  heir- 
at-law  of  her  father,  Joseph  Greaves.  Wills  and  other 
documents  were  put  in  evidence,  in  which  no  mention  was 
made  of  the  existence  of  any  person  who  would  have  been 
of  nearer  kin  than  the  plaintiff,  beyond  those  whose  deaths 
were  proved.  J.  F.  Winterbottom  died  entitled  also  and 
290]  intestate  as  to  *8ome  Yorkshire  property,  and  at  his 
death  advertisements  were  inserted,  by  direction  of  his 
widow,  in  the  London  and  Leeds  and  Hudderstield  news- 

Sapers,  for  the  heir-at-law  of  John  Frederick  Winterbottom, 
escribing  his  extraction  and  the  property,  and  giving  the 
names  of  his  father  and  grandfather.  Several  persons  came 
forward  (some  from  the  neighborhood  of  Manchester),  but 
no  one  was  able  to  establish  any  relationship,  except  the 
plaintiff,  who  took  possession  of  the  Yorkshire  property, 
and  the  three  defendants  who  appeared  to  defend  as  land- 
lords, to  whom  Greenwood  and  tne  other  defendants,  ten- 
ants in  possession,  had  attorned.  The  defendants  were  the 
co-heiresses  of  the  mother  of  J.  F.  Winterbottom. 

On  the  part  of  the  defendants,  deeds,  wills,  and  certifi- 
cates were  put  in,  from  which  it  appeared  that  the  father  of 
John  Winterbottom,  the  grandfather,  was  James  Winter- 
bottom,  and  he  had  anotner  son,  Nathaniel,  born  about 
1717  and  alive  in  1755 ;  and  he  had  also  a  sister,  a  Mrs. 
Moult,  who  was  a  widow  and  alive  in  1755.  v  It  was  also 
shown  that  the  wife  of  James  Winterbottom  was  Sarah 
Bent.  Nothing  further  was  proved  as  to  Nathaniel  Win- 
terbottom, Mrs.  Moult,  or  the^ent  family. 

The  defendants  contended  that  the  plaintiff  was  bound  to 
give  some  evidence  as  to  the  extinction  of  those  three  lines 
of  descent,  which  were  preferable  to  his  own.  The  judge 
overruled  the  objection. 

It  was  agreed  that  the  jury  should  find  a  verdict  for  the 
plaintiff,  and  judgment  be  entered  accordingly,  leave  being 
reserved  to  move  to  enter  judgment  for  the  defendants,  if 
the  court  should  be  of  opinion  that  there  was  no  evidence 
upon  which  the  jury  could  properly  find  for  the  plaintiff, 
the  court  to  have  power  to  draw  inferences  of  fact  consistent 
with  the  jury  having  so  found. 

June  19,  1876.  HerscJiell  Q.C.  (Oully,  W.  Barber,  and 
A.  Dixon  with  him),  for  the  defendants,  moved  accordingly. 

O,  Russell^  Q.C,  Taylor  and  Aspland^  for  the  plaintiff. 

Bramwell,  B.:  I  think  that  our  judgment  must  be  for 
the  plaintiff.  The  question  is,  whether  there  was  evidence 
291J    to  go  to  the  ^jury  upon  which  they  might  properly 
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find  for  the  plaintiff.  I  think  there  was.  If  the  plaintiflp 
had  simply  proved  his  pedigree,  I  think  that  there  would 
have  been  a  case  for  the  jury,  but  it  would  have  been  a  case 
with  which  the  jury,  as  reasonable  men,  would  have  said 
they  were  not  satisfied.  On  the  other  hand,  supposing  that 
the  plaintiff  had  shown  that  the  paternal  grandfather  was 
illegitimate  and  had  exhausted  the  descendants  of  that  an- 
cestor, he  would  have  shown  conclusively  that  he  was  heir. 
But  having  shown  his  own  title,  is  he  bound  to  show  nega- 
tively that  there  were  no  persons  who  could  claim  a  nearer 
heirship  than  that  which,  to  some  extent,  he  has  proved  ? 
I  confess  I  have  considerable  misgiving  whether  he  is.  I 
doubt  very  much  whether  a  person  is  bound  to  prove  a 
negative  in  cases  of  this  description*  The  common  expres- 
sion is,  that  the  plaintiff  must  exhaust  the  possMDility  that 
there  are  other  heirs,  and  give  some  negative  evidence  to 
show  that  there  are  no  descendants  entitled  in  preference  to 
himself.  But  I  cannot  help  thinking  that  the  expression 
must  mean  that,  if  this  is  not  done,  the  jury  will  be  directed, 
as  reasonable  and  prudent  men,  to  say  that  they  are  not 
satisfied  with  the  case  made  out.  In  this  particular  case,  no 
doubt,  there  is  very  great  difficulty  in  supposing  that  this 
plaintiff  really  is  the  heir,  because  it  is  a  condition  of  things 
which  can  hardly  exist  unless  we  suppose  there  is  some  in- 
terruption in  the  pedigree,  such  as  bastardy.  But  I  think 
if  the  Act  3  &  4  W m.  4,  c.  106,  s.  7,  is  ever  to  be  applied,  it 
must  be  applied  where  one  is  satisfied,  from  no  one  appear- 
ing, that  no  nearer  heir  to  the  deceased  can  be  found  than 
the  person  making  the  claim.  I  think  there  is  great  weight 
in  the  argument  that  this  is  a  possessory  action  only,  and 
that  another  person  may,  at  any  future  time,  if  he  can  make 
out  a  title,  come  forward  and  displace  this  plaintiff.  I 
doubt,  therefore,  very  much  whether  there  is  any  necessity 
for  a  man  to  do  more  than  trace  his  heirship,  and,  for  pru- 
dence and  safety's  sake,  exhaust  the  possibility  of  near 
lieirship  of  modern  existence,  which  he  can  reasonably  be 
expected  to  do ;  but  when  he  gets  beyond  living  memory, 
and  beyond  his  dealing  with  it  in  any  way,  I  doubt  whether 
he  is  bound  to  do  more  than  say  that  he  knows  nothing 
about  it. 

*Now,  in  this  case  the  plaintiff  has  exhausted  all  [292 
the  persons  whom  reasonably  he  could  be  expected  to  ex- 
haust ;  but  then  it  is  shown  that  120  years  ago  there  were 
certainly  persons  in  existence,  none  of  whom,  we  can  sup- 
pose, are  alive  now,  but  each  of  whom  might  have  married 
and  had  children.     It  is  a  possibility,  no  doubt,  but  1  think 
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that  the  plaintiflP  is  entitled  to  say,  "That  is  a  possibility 
which  I  am  not  called  upon  to  negative,  or,  if  I  am,  I  am 
not  called  upon  to  negative  it  further  than  this,  by  showing 
that  inquiry  has  been  made  for  them,  and  they  have  not 
been  heard  of."  Whether,  if  there  had  been  any  affirma- 
tive evidence  on  the  part  of  the  defendants  to  make  one 
think  that  such  descendants  might  be  in  existence,  whether 
in  that  case,  the  plaintiff's  evidence  would  have  been  suffi- 
cient to  satisfy  a  jury  I  do  not  know ;  nor  whether  they 
might  not  think  that  he  ought  to  have  made  some  further 
inquiries.  That  is  not  the  question  now.  Advertisements 
were  put  in  the  papers  eight  years  jbefore  the  trial,  and  no 
claimant  has  appeared.  Is  not  that,  reasonably,  all  the 
negative  evidence  that  a  person  making  such  a  claim  can 
give  ?  It  Seems  to  me  that  it  is.  And  I  cannot  help  think- 
ing that  there  is  something  in  this,  that  the  defendants  are 
not  entirely  strangers,  but  are  persons  who,  to  a  certain  ex- 
tent, must  be  taken  to  be  setting  up  an  heirship,  though  not 
so  near  to  the  deceased  man  as  the  plaintiff. 

In  the  first  place,  therefore,  I  doubt  very  much  whether 
SLTiy  evidence  is  necessary  on  the  part  of  the  plaintiff,  beyond 
proof  of  heirship,  to  go  to  the  jury.  He  is  not  called  upon 
to  negative  what,  for  convenience  sake,  I  will  call  a  nearer 
heirship.  But,  supposing  he  is  called  upon  to  negative  it, 
I  think  he  has  done  so,  because  he  has  given  evidence,  where 
it  was  possible  to  do  so,  that  is  to  say,  as  to  things  existing 
within  the  time  of  living  memory ;  and  he  has  given  negative 
evidence  of  no  claim  being  made  by  descendants  of  those 
who  are  shown  to  be  in  existence  at  a  time  so  remote,  that  it 
is  presumably  impossible  to  give  distinct  evidence  of  their 
death  without  issue.  I  think,  therefore,  that  if  he  is  called 
upon  to  give  such  negative  evidence,  he  has  done  it. 

So  much  for  the  reason  of  the  thing.  But,  in  addition  to 
2931  that,  *it  does  seem  to  me  that  the  case  of  JDoe  v. 
Woltej/{'\  cannot  be  distinguished  from  the  present  case. 
There  it  was  shown  that  there  were  several  brothers  between 
the  person  from  whom  the  intestate  was  descended  and  the 
brotner  through  whom  the  plaintiff  claimed ;  of  course  it 
was  possible  that  all  those  brothers  might  have  married  and 
had  children,  and  there  was  not  a  particle  of  evidence  given 
in  that  case  to  negative  their  having  done  so,  except  the  fact 
that  no  such  issue  had  appeared  and  claimed,  and  that  there 
were  certain  instruments  put  in  evidence  in  which  no  men- 
tion was  made  of  any  such  posterity.  Here  also  were  such 
instruments ;  but  it  was  said  that  it  would  not  be  reason- 

(')  8  B.  A  C,  22. 
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able  to  expect  that  any  mention  should  be  made  in  them  of 
the  descendants  of  Mrs.  Moult  or  Nathaniel  Winterbottom, 
but  I  do  not  know  that  in  Doe  v.  Wolley  (*)  it  would  have 
been  more  reasonable  to  suppose  so.  I  think,  therefore, 
that  that  case  is  really  in  point.  The  case  of  Richards  v. 
HichardsO  was  referred  to,  which  is,  ^'In  ejectment  the 
lessor  of  the  plaintiff  claimed  as  heir  by  descent,  and  showed 
the  deatli  of  his  elder  brothers,  but  not  that  they  died  with- 
out issue : — Curia^  this  must  likewise  be  proved."  That 
may  be  taken  to  be  right,  it  being  a  matter  reasonably  within 
the  capability  of  proof  by  the  plaintiff,  not  being  without 
the  time  of  living  memory,  and  the  persons  who  were  dead 
being  his  elder  brothers  only ;  I  should,  with  all  respect, 
therefore,  say  that  what  the  court  said  so  far  was  riffht,  for 
it  was  a  thing  whic^i  the  plaintiff  could  prove,  and  if  he  does 
not  prove  it  the  jury  would  say  they  were  not  satisfied  that 
he  is  the  heir.  So  in  this  particular  case  negative  evidence 
as  to  the  m'ore  recent  relatives  is  necessary,  and  that  has 
been  given.  The  note  goes  on  to  say,  ''  The  plaintiff  must 
remove  every  possibility  of  title  in  another  person."  But 
that  cannot  possibly  be  correct.  There  must  be  some  inac- 
curacy, for  all  the  plaintiff  can  be  called  upon  to  do  is  to 
give  evidence  to  show  that  it  is  improbable  there  are  any 
preferable  descendants.  With  respect  to  this  note,  which 
18  very  short,  I  must  say  that  I  differ  from  it,  except  as  to 
the  first  part  of  it.  I  think,  npon  the  whole,  that  in  this 
case  the  plaintiff  is  entitled  to  our  judgment. 

*Amphlett,  B.:  I  entirely  agree  with  the  judg-  [294 
ment  of  my  Brother  Bramwell. 

Motion  refused. 

The  defendants  appealed. 

Jan.  16.  Her  Schelly  Q.C.,  and  W.  Barber^  {Oully  with 
them),  for  the  defendants :  By  3  &  4  Wm.  4,  c.  106,  s.  7  (•^, 
the  heir  through  a  female  paternal  ancestor  cannot  inhent 
until  the  male  paternal  ancestors  are  shown  to  have  failed. 
The  plaintiff  is  no  doubt  heir  of  the  paternal  grandmother, 
and,  as  such,  has  a  better  title  than  the  defendants,  who 
claim  under  the  mother ;  but  before  he  can  recover  and  turn 

(0  8  B.  <fr  C,  22.  cestor  of  such  person,  nor  any  of  her  de- 
(')  15  East,  294,  n.  scendents,  shall  be  capable  of  inheriting 
(')  3  <fe  4  Wm.  4,  c.  106,  8.  7 :  "  None  until  all  his  male  paternal  ancestors  and 
of  the  maternal  ancestors  of  the  person  their  descendants  shall  have  failed ;  and 
from  whom  the  descent  is  to  be  traced,  no  female  maternal  ancestor  of  such  per- 
nor any  of  their  descendants,  shall  be  son  nor  any  of  her  descendants,  shall  be 
capable  of  inheriting  until  aH  his  paternal  capable  of  inheriting  until  all  his  male 
ancestors  and  their  descendants  shall  maternal  ancestors  and  their  descendants 
have  failed  ;    and  no  female  paternal  an-  shall  have  failed." 
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out  the  defendants,  who  are  in  possession,  he  must  show 
that  there  are  no  heirs  of  the  grandfather  in  existence,  or, 
at  all  events,  none  discoverable  by  inquiry.  The  oniLS  is  on 
the  plaintiff,  and  he  has  not  proved  the  failure  of  such  heirs. 
He  has  not  made  sufficient  inquiry.  It  was  not  necessary 
for  the  defendants  to  give  any  evidence,  but  they  did  prove 
that  there  had  been  relations  of  the  paternal  grandfather 
who  might  have  left  descendants.  It  was  no  part  of  the  de- 
fendants' duty  to  find  out  such  descendants,  who  could  of 
course  recover  against  both  plaintiff  and  defendants,  but 
they  have  a  right  to  call  on  the  plaintiff  to  prove  his  own 
title,  and  to  show  that  there  are  no  such  persons.  The  de- 
fendants are  in  possession,  and  it  is  not  enough  for  the 
plaintiff  merely  to  prove  that  he  was  the  heir  of  the  grand- 
mother, and  so  has  a  better  title  than  the  defendants,  who 
are  heirs  of  the  mother.  In  order  to  recover  he  must  show 
an  absolute  title.  There  is  no  presumption  in  his  favor: 
Doe  V.  Wolley{')\  Doe  v.  Deakin{')',  1  Tay  1.*  Ev. ,  §  156 ; 
Richards  v.  Richards  i^).  The  rule  is  well  shown  in  the 
American  case  of  Mrmaerson  v.  White  (*).  If  the  plaintiff 
295]  *recovers  and  compels  the  tenants  to  pay  rent,  the 
heir  of  Nathaniel  Winterbottom  may  by-and-by  appear  and 
compel  the  tenants  to  pay  over  again. 

C.  Russell^  Q.C.,  and  Aspland^  for  the  plaintiff:  If  the 
defendants  succeed,  the  7th  section  of  the  act  will  become 
all  but  nugatonp^,  as  it  will  be  impossible  for  any  one  to 
succeed  as  an  heir  through  a  female,  unless  one  of  the  male 
ancestors  was  a  bastard ;  for  in  no  other  case  can  it  be  shown 
positively  that  there  are  no  heirs  of  a  male  paternal  ancestor : 
Hubback  on  Succession,  p.  227.  The  act  must  mean  that 
unless  an  heir  is  forthcoming  he  must  be  presumed  not  to 
exist.  Inquiry  has  been  made,  and  persons  came  to  claim, 
but  failed  ;  and  what  more  could  the  plaintiff  do?  All  that 
the  defendants  have  done  is  to  show  that,  120  years  ago, 
persons  existed  who  may  have  left  descendants,  of  whom, 
however,  no  trace  is  found. 

Her  Schelly  Q.C.,  in  reply. 

CocKBiTRN,  C.J.:  I  think  that  the  judgment  of  the  court 
below  should  be  affirmed.  I  quite  agree  in  the  position 
taken  by  Mr.  Herschell,  that  there  is  no  presumption  in  a 
matter  of  this  kind.  If  it  is  proved  that  long  ago  a  man 
died,  and  there  is  nothing  to  show  whether  he  died  with 
issue  or  without  issue,  I  agree  in  the  American  doctrine 

(»)  8  B.  A  C,  22.  {*)  9   Foster,   New    Hampshire    Rep., 

(«)  8  C.  4  P.,  402.  (1854),  482. 

(»)  15  East,  294,  n. 
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that  there  is  no  presumption  either  way.  But  then  comes 
the  question  whether  there  was  here,  independently  of  any 
presumption,  evidence  proper  for  the  consideration  of  a  jury 
that  the  male  paternal  line  of  the  Winterbottoms  had  be- 
come extinct,  and  that,  consequently,  the  heir  on  the  female 
side  was  entitled.  Now,  it  appears  that  the  grandfathef  of 
John  Frederick  Winterbottom,  who  has  died  intestate  as  to 
the  property  sought  to  be  recovered  in  this  action,  had  a 
brotner,  Nathaniel,  who  was  born  in  1717,  and  there  is  there- 
fore a  good  presumption  that  he  has  lon^  since  been  dead. 
But  the  question  arises  whether  Nathaniel  had  any  issue. 
Granting  that  there  is  no  presumption  either  way,  how  is 
the  fact  to  be  ascertained  ?  It  might  be  ascertained  by  posi- 
tive evidence,  such  as  an  entry  in  a  register,  or  in  a  will,  or 
other  instrument,  in  which  reference  was  made  to  him  as 
having  children  or  not  having  children ;  but  there  is  no  such 
evidence.  We  have,  however,  this  evidence :  *there  [296 
is  a  lai^ge  property  in  various  counties,  the  subject-matter 
of  inquiry  and  of  dispute ;  the  widow  of  the  man  last  seised, 
with  the  honest  desire  of  ascertaining  whether  he  had  any 
heir,  and  if  so,  who  that  heir  was,  caused  advertisements  to 
be  inserted  in  the  general  and  local  papers,  with  a  view  of 
ascertaining  whether  any  male  heir  or  any  heir  of  the  male 
line  could  be  found ;  and  it  is  clear  that  these  advertisements 
were  circulated  to  a  considerable  extent,  because  we  have 
the  fact  proved  that  numerous  persons  came  forward,  each 
endeavoring  to  make  out  his  right  to  be  considered  and 
dealt  with  as  the  heir,  but  all  of  them  failed  to  establish 
their  relationship.  This,  I  agree,  is  by  no  means  conclusive. 
The  real  heir  may  still  be  somewhere,  ignorant  of  this  inquiry, 
ignorant  of  these  claims,  ignorant  of  all  that  has  taken  place. 
But  as  a  century  and  a  half  has  elapsed  since  the  man  was 
born,  as  to  whom  the  inquiry  whether  he  had  children  or 
not  is  made,  and  as  there  is  not  any  trace  of  any  issue  of 
his,  and  as  nothing  of  such  issue  was  known  to  any  member 
of  the  family,  or  to  any  of  the  relations,  and  as,  after  an 
advertisement  of  this  kind,  no  one  has  come  forward  who 
has  been  able  to  substantiate  his  claim,  I  cannot  say — how- 
ever inconclusive  such  proof  may  be — that  there  was  not 
some  evidence  on  which  the  jury  might  act.  It  is  difficult 
to  believe,  after  all  that  has  taken  placej  all  that  has  been 
known  upon  this  subject,  including  the  trial  of  this  eject- 
ment, that  if  there  were  any  persons  who  could  have  made 
out  their  claim  as  being  the  descendants  of  Nathaniel  Win- 
terbottom, they  would  not  have  come  forward.  It  is  just 
possible,  no  doubt,  that  there  may  be  some  person  in  exist- 
20  ExG.  Rkp.  70 
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ence  who  could  make  out  his  claim,  but  I  think  the  jury 
msLy  very  properly  have  looked  at  the  case  in  the  way  in 
which  I  have  put  it,  using  their  common  sense.  A  property 
of  this  sort  does  not  usually  go  begging.  Every  one  of  the 
name  of  Winterbottom  is  put  on  the  qui  vive  to  see  if  it  is 
not  possible  to  make  out  a  descent  from  Nathaniel  Winter- 
boftom.  I  cannot  say,  therefore,  that  there  was  no  evidence 
to  go  to  the  jury,  and  I  think  the  decision  of  the  court  below 
must  stand.  That  is  all  we  have  to  determine.  We  have 
not  to  determine  what  we  should  have  done  as  jurymen, 
nor  what  we  should  have  done  if  we  liad  had  to  sum  up  the 
case  to  the  jury;  all  we  have  to  determine  is,  was  there  evi- 
dence proper  for  their  consideration  i 

297]  *Baggallay,  J. a.:  I  am  of  the  same  opinion.  A 
reasonable  interpretation  must  be  §iven  to  the  7th  section 
of  3  &  4  Wm.  4,  c.  106 ;  and  if  the  interpretation  which  has 
been  put  forward  is  to  be  adopted  as  regards  the  failure  of 
all  paternal  ancestors  and  their  descendants,  it  would  be 
impossible  for  a  descendant  of  a  maternal  ancestor  to  suc- 
ceed, except  in  the  case  of  some  paternal  ancestor  being 
illegitimate.  It  would  be  necessary  to  go  back  to  the  very 
remotest  antiquity  before  it  could  be  said  that  the  paternal 
line  was  exhausted.  I  think  the  true  meaning  of  the  section 
is  that,  when  there  is  no  reasonable  possibility  of  ascertain- 
ing that  there  are  descendants  from  the  paternal  ancestors — 
I  mean,  of  course,  a  reasonable  possibility,  after  dtie  and 
sufficient  investigation  and  inquiry, — and  what  may  be  a 
due  and  sufficient  investigation  must  depend  on  the  circum- 
stances of  the  case, — then  descendants  of  the  maternal  an- 
cestors must  be  sought  for.  In  the  present  case  all  the 
descendants  of  paternal  ancestors  who  have  been  born  with- 
in 160  years  have  been  exhausted.  The  intestate  was  the 
last  of  those  descendants.  Therefore,  we  are  considering  a 
case  in  which  certainly  there  has  been  a  very  full  and  very 
complete  investigation. 

It  may  be,  no  doubt,  that,  if  we  were  to  go  back  further,  rela- 
tions of  females  in  the  paternal  line  might  be  discovered,  from 
whom  it  is  suggested  that  there  may  be  a  descendant.  It  is 
suggested  also  that,  as  it  has  been  proved  that  there  was 
one  Nathaniel,  who  was  a  descendant  of  a  paternal  ancestor 
and  was  born  as  long  ago  as  the  year  1717,  it  is  possible  that 
there  may  be  some  descendants  of  his  still  alive.  I  think 
the  facts  which  are  proved,  of  the  birth  of  this  Nathaniel  in 
1717  and  of  his  being  alive  in  the  year  1755,  if  we  proceeded 
no  further  in  the  investigation  (although  it  is  no  very  im- 
portant element  for  our  consideration),  are  evidence  to  be 
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considered.  But  we  have  also  this  additional  fact.  The 
intestate  having  died  eight  years  before  the  trial,  an  adver- 
tisement was  published  in  different  papers,  calling  on  the 
heir-at-law  of  this  intestate  to  come  forward,  particularizing 
not  only  the  intestate  himself  but  his  father  and  grandfather, 
and  particularizing  also  where  the  property  was  situate. 
Those  were  all  circumstances  tending  in  themselves  to  induce 
persons,  who  might  think  that  they  might  be  or  were  the 
relatives  of  the  intestate,  to  *come  forward  and  show  [298 
whether  there  was  a  failure  of  descendants  of  paternal  an- 
cestors. All  those  were  facts  for  the  consideration  of  the 
I'ury.  I  am  bound  to  say  that  in  this  case  I  should  have 
)een  quite  as  well  satisfied  if,  upon  the  evidence  before  them, 
the  jury  bad  come  to  the  conclusion  that  the  plaintiff  had 
not  established  his  case  as  heir-at-law  ;  but  that  was  for  the 

i*!iry  to  decide,  and  it  is  not  for  me  to  express  an  opinion, 
f,  then,  there  was  evidence  for  them  to  consider,  and  on 
which  they  might  find  a  verdict,  we  cannot  on  any  ground 
which  has  been  urged  before  us,  disturb  it.  I  thiuK  the  de- 
cision at  which  the  Court  of  Exchequer  have  arrived  is,  on 
the  whole,  correct  and  must  be  affirmed. 

Brett,  J. A.:  I  am  of  the  same  opinion.  It  seems  to  me 
that  we  are  not  called  upon  or  bound  to  lay  down  any  new 
rule  as  to  the  law  of  inneritance.  I  agree  that,  inasmuch 
as  the  plaintiff  was  bringing  an  action  of  ejectment,  it  lay 
upon  him  not  merely  to  prove  that  he  was  what  may  be 
called  the  nearest  relation,  but  to  prove  that  he  was  the  heir- 
at-law;  and  I  agree  that,  as  he  was  claiming  through  a  ma- 
ternal ancestor,  it  was  necessarv  that  there  should  be  at 
the  trial  reasonable  evidence  that  the  paternal  line  was 
exhausted,  and  also  that  the  superior  maternal  lines  were 
exhausted.  But  the  question  is  whether  there  was  such 
resonable  evidence  on  both  points  as  ought  to  have  been  left 
to  the  jury.  If  there  was  not,  I,  who  tried  the  case,  ought  to 
have  nonsuited  the  plaintiff.  The  point  of  time  in  the  trial, 
which  we  are  bound  to  consider,  is  not  the  end  of  the  plain- 
tiff's case,  unless  the  defendant  proposes  to  leave  the  case 
there.  If  the  defendant  adduces  evidence,  the  question 
will  then  properly  arise  whether  the  plaintiff  ought  to  be 
nonsuited.  Ir,  by  any  addition  which  the  defendant  makes 
to  the  case,  he  shows  that  there  is  no  reasonable  evidence  of 
the  exhaustion  of  the  paternal  line  and  of  the  superior  mater- 
nal lines,  then  he  may  be  entitled  to  a  nonsuit,  but  if  there 
is  reasonable  evidence  there  cannot  be  a  nonsuit.  Now,  upon 
the  question  whether  there  was  reasonable  evidence  in  this 
particular  case,  it  is  quite  unnecessary  to  consider  what  was 
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the  evidence  in  any  other  case.  It  seems  to  nie  that  a  great 
many  circumstances  were  proved  here  ivhich  are  material. 
299]  It  is  material  that  there  have  been  *claims  made 
not  only  as  to  this  pr6perty  which  is  in  dispute,  but  as  to 
other  property  belonging  to  the  same  intestate.  The  defen- 
ants  were  also  members  of  the  family,  and  came  forward 
claiming  as  heirs-at-law.  Now  I  think  it  is  but  reasonable 
to  assume  that  they  must  then  have  made  some  inquiry  into 
the  family  history,  because  it  was  necessary  for  them  to  do 
so  in  order  to  see  if  they  could  support  a  claim  to  the  York- 
shire property  as  against  the  present  plaintiflf.  Then  there 
has  been  this  litigation,  and  the  plaintiff  has  inquired  into 
the  family  history,  and  having  gone  through  the  family  for 
more  than  100  years,  he  has  certainly  exhausted,  within  that 
100  years,  all  the  family  of  whom  he  could  find  any  trace, 
and  having  done  that,  he  has  gone  to  the  female  ancestor 
through  wnom  he  claims.  It  is  also  verv  material  to  con- 
sider the  inquiry  made  by  the  widow  of  the  intestate.  It  is 
clear  that  she  (who  had  herself  made  no  claim)  meant  that 
those  inquiries  should  be  honestly  niade.  She  employed  a 
firm  of  solicitors  well  known  and  of  the  highest  respecta- 
bility, who  put  in  those  advertisements  which,  under  the 
circumstances,  must,  I  think,  be  taken  to  have  been  entirely 
honest,  and  intended  to  find  out  who  was  the  heir-at-law. 
It  may  be  that  a  better  form  of  advertisement  might  be  sug- 
gested, or  that  a  fuller  form  might  have  been  used ;  but  we 
are  not  here  deciding  upon  the  suflSciency  of  the  form,  but 
whether  there  was  evidence  proper  to  be  left  to  the  jury, 
and  sufficient  to  enable  them  to  decide  whether  reasonable 
inquiries  were  made  by  means  of  those  advertisements  or  by 
other  means.  It  was  for  them  to  say  whether  the  advertise- 
ments were  or  were  not  sufficient,  and  I  think  they  might 
properly  come  to  the  conclusion  that  they  were.  Then  on  the 
trial  the  defendants  show  the  closeness  of  the  inquiries  they 
had  made  by  going  beyond  the  100  years,  and  snowing  tho 
existence  of  this  Nathaniel  Winterbottom.  No  doubt  it  was 
in  one  sense  skilful  on  their  part  to  stop  at  Nathaniel,  and 
to  make  no  further  inquiry  as  to  whether  he  had  any  issue, 
or  had  ever  been  married.  But  I  cannot  say  that  it  would 
have  been  good  tactics  to  have  stopped  there  if  the  defen- 
dants could  have  shown  that  Nathaniel  had  issue.  I  agree 
with  Sir  George  Bramwell  that  we  should  require  the  plain- 
tiff to  give  more  evidence  of  a  negative  as  to  occurrences 
within  the  last  century  than  we  should  require  as  to  occur- 
300]  rences  before  the  last  century,  because  he  would  *have 
easier  means  of  proving  a  negative.     I  think  that  that  is 
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not  an  artificial  distinction,  but  is  a  good  and  practical  view 
of  what  you  would  reasonably  expect  a  man  to  do ;  there- 
lore,  it  would  have  been  to  the  advantage  of  the  defendants 
if  they  could  have  shown  that  Nathaniel  was  a  married  man 
and  had  children  of  that  marriage,  but  they  advisedly  stop- 
ped short  of  that.  Then  we  have  the  fact  that,  notwith- 
standing the  advertisements,  no  single  claimant  has  come 
forward  to  say  that  he  is  the  representative  of  Nathaniel. 

Taking  all  those  circumstances  into  consideration,  the 
jury  would  have  been,  in  my  judgment,  justified  in  saying 
that  they  were  satisfied  that  there  was  no  descendant  of 
Nathaniel.  If  that  is  so,  we  have  got  rid  of  the  Winterbot- 
tom  family,  and  are  driven  to  the  Bents  and  Moults.  I  do 
not  think  it  necessary  to  go  back  160  years  to  get  rid  of 
those  lines  of  descent.  Nothing  is  proved  with  regard  to 
them  by  either  side,  and  I  think  we  cannot  expect  the  plain- 
tiff to  go  back  for  that  purpose.  In  my  mind,  the  objection 
to  Mr.  Herschell's  argument  throughout  is  that  it  goes  too 
far;  it  is  a  solid  objection  to  that  argument  that  according 
to  it  no  person  claiming  through  a  maternal  line  can  succeed 
unless  he  exhausts  all  the  male  paternal  ancestors  who  ever 
existed.  That  cannot  be  the  meaning  of  this  statute.  If  the 
evidence  goes  back  ks  far  as  the  evidence  did  in  this  case,  that 
is  to  say,  for  160  years,  that  is  suflBcient.  And  unless  some- 
thing is  shown  to  throw  doubt  upon  the  want  of  appearance 
of  any  descendants,  it  is  not  enough  to  say  by  way  of  argu- 
ment, because  the  argument  is  equally  conclusive  on  the 
other  side,  that  there  must  be  other  people  either  on  the 
paternal  or  maternal  lines.  Of  course  there  must  be,  but 
they  have  gone  into  the  vast  multitude  of  the  world,  so  that 
they  cannot  be  taken  notice  of.  Therefore  I  think  that  this 
judgment  should  be  affirmed. 

Judgment  affirmed. 

Solicitors  for  plaintiff :   Toit  &  Co. 

Solicitors  for  defendants:  Currie^  Williams  &  Co. 

See  18  Eng.  Rep.,  677 note  ;  2Whart.  be  presumed  that  sach    parties  died 

£v. ,  §  1320,  a.  without  issue  :  Earl  of  Roscommon's 

Where,   after  a  reasonable   period,  Qaim,  6  Clark  &  Fin.,  97,  120-6,  128- 

after  it  is  for  the  interest  of  the  issue  of  130  ;  Doe  v.  Wollej,  8  Bam.  &  Cress., 

parties,  if  living,  to  come  forward  and  22,  (15  Eng.  Com.  Law  Rep.) ;  Best  on 

claim  their  rights,  none  appear,  it  may  Presumptions,  §  109. 
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[2  Exchequer  Division,  807.] 

Jan.  19,  1877.  * 

307]    *MuBPHY,  Appellant ;  Manning  and  Another, 

Respondents. 

Orudfy  to  Animala—CuUinff  CocH*  Combs— \2  <&  13  VieU  e.  92,  «.  2. 

Upon  an  information  against  the  respondents,  under  12  <&  18  Vict.  c.  92,  s.  2,  for 
cutting  the  combs  of  cocks,  evidence  was  given  that  the  operation  caused  very 
great  pain,  and  was  inflicted  in  order  to  fit  the  birds  for  one  or  other  of  two  pur- 
poses ;  cock-fighting  or  winning  prizes  at  exhibitions.  The  magistrates  baring  re- 
ferred to  the  court  the  question  whether  the  case  was  one  of  the  class  contemplated 
by  the  statute : 

Held  by  Kelly,  C.B.,  that  the  respondents  did,  as  a  matter  of  fact,  "  cruelly  ill- 
treat,  abuse,  or  torture  the  birds;"  that,  as  a  matter  of  law,  the  act  could  not  be 
justified  by  the  purpose  of  cock-fighting,  and  that  the  respondents  ought  to  have 
been  convicted. 

By  Cleasby,  B.  (without  expressing  any  opinion  upon  the  facts),  that  neither  the 
purpose  of  cock-fighting  nor  that  of  winning  prizes  at  exhibitions  would  prevent  the 
case  from  being  within  the  statute. 

Case  stated  nnder  20  &  21  Vict.  c.  43. 

At  a  petty  sessions  at  Sittingbourne,  in  Kent,  on  the  17th 
308]  of  *  January,  1876,  two  informations  were  preferred 
by  the  appellant  Murphy,  inspector  to  4the  Rochester  and 
Chatham  branch  of  the  Koyal  Society  for  the  Prevention  of 
Cruelty  to  Animals ;  (1,)  against  Manning,  veterinary  sur- 
geon, for  having,  on  the  20th  of  November,  1876,  at  Kain- 
ham,  unlawfully  and  cruelly  ill-treated  three  cocks ;  and 
(2,)  against  Sayer,  the  owner  of  the  cocks,  for  unlaw^fuUy 
causing  them  to  be  so  ill-treated  contrary  to  12  &  13  Vict, 
c.  92,  s.  2  C). 

The  appellant  stated  that  on  the  27th  of  November  he 
went  to  Sayer' s  house,  and  saw  three  bantam  cocks.  Their 
combs  had  been  cut  off  as  closely  as  it  could  be  done,  and 
there  were  unhealed  scabs,  the  effect  of  a  wound,  on  their 
heads.  Sayer  said  he  had  been  told  at  the  Crystal  Palace 
that  unless  the  combs  were  off  he  could  obtain  no  prizes, 
which  was  the  only  reason  for  having  it  done.  The  next 
day  the  appellant  saw  Manning,  and  asked  him  as  to  the 
cutting  of  tne  combs,  and  he  said  he  did  it  at  Sayer's  request 
for  the  purpose  of  exhibition.  The  appellant  asked  Man- 
ning if  he  did  not  consider  it  caused  pain.  Manning  replied 
that  there  was  a  measure  of  pain,  but  he  did  not  think  it 

Q)  12  A  18  Vict.  c.  92,  s.  2 :    "  If  any  driven,  abused,  or  tortured,  any  animal, 
person  shall,  from  and  after  the  passing  every  such  offender  shall,  for  every  such 
of  this  act,  cruelly  beat,  ill-treat,  over-  offence,  forfeit  and  pay  a  penalty  not  ex- 
drive,  abuse,  or  torture,  or  cause  6r  pro-  cecding  five  pounds." 
cure  to  be  cruelly  beaten,  ill-treated,  over- 
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very  great,  it  was  soon  over ;  the  birds  winced  their  heads 
during  the  cutting,  and  bobbed  them  two  or  three  times 
when  cut.  He  mentioned  that  he  had  been  in  the  habit 
of  doing  it  more  or  less  for  forty  years  past.  On  cross- 
examination,  appellant  said  he  could  not  say  whether  the 
birds  were  cocks  or  cockerels ;  he  took  them  to  be  full- 
grown  birds. 

The  police  constable  stated  that  they  looked  as  though 
they  had  been  just  recently  cut.  They  were  full-grown  birds, 
duck-winged. 

James  Broad,  a  member  of  the  council  of  the  Royal  Col- 
lege of  Veterinary  Surgeons,  stated  that  in  his  opinion  great 
pain  was  caused  to  cocks  in  cutting  their  combs.  The  re- 
moval did  not  prevent  the  cock  from  suffering  disease ;  the 
only  object  was  for  fighting  purposes,  he  knew  of  no  other 
cause  for  cutting  them.  *0n  cross-examination  he  [309 
admitted  that  he  had  never  done  it  himself  nor  seen  it  done  ; 
that  it  might  be  done  in  a  minute.  There  was  no  portion  of 
the  comb  without  a  nerve  which  communicated  with  the 
spinal  cord ;  it  was  a  tissue  of  blood-vessels. 

\Y.  H.  Jones,  a  member  of  the  College  of  Veterinary  Sur- 
geons, stated  that  in  his  opinion  the  cutting  would  cause 
pain.  There  were  nerves  separated  in  the  cutting  off  the 
comb.  The  fact  of  their  wincing  showed  this.  On  cross- 
examination  he  admitted  that  he  had  never  cut  a  comb  or 
seen  it  done,  and  that  blood  was  no  proof  of  pain.  He  had 
studied  the  habits  of  fowls. 

Frederick  Crook,  one  of  the  judges  of  the  Crystal  Palace 
Poultry  Show,  stated  that  it  was  detrimental  to  a  cock  to 
cut  its  comb.  It  depended  upon  the  class  in  which  a  bird 
was  entered,  whether  or  no  it  would  disqualify  the  bird. 
There  were  exhibition  classes  in  which  it  was  the  practice  to 
'*dub"  birds,  and  there  were  also  classes  in  which  it  was 
the  practice  not  to  have  them  ''dubbed." 

Harrison  Weir,  an  animal  painter  and  artist,  said  he  had 
8i)ent  a  good  deal  of  time  in  studying  the  habits  of  birds  and 
animals,  and,  in  his  opinion,  "dubbing"  spoiled  the  look 
of  the  bird,  and  must  be  very  painful.  He  would  not  inter- 
fere with  nature. 

For  the  respondents,  it  was  contended,  that  the  combs 
were  cut  for  the  purpose  of  their  being  exhibited,  and  that 
it  was  clear,  from  the  evidence  of  Mr.  Crook,  that  the  prac- 
tice was  for  game  cocks  to  be  dubbed ;  that,  so  far  from  the 
operation  of  dubbing  being  cruel,  it  was  foV  the  real  benefit 
of  the  birds  themselves,  inasmuch  as  in  case  they  quarrelled 
or  fought  with  one  another  in  the  fowl-pen  or  yard,  they 
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could  not  pull  one  another  by  the  comb,  in  which  way  they 
often  injured  themselves ;  and  that  such  an  act  did  not  come 
within  the  statute. 

George  Barker,  who  was  a  veterinary  inspector  to  the  cor- 
poration of  Gravesend,  and  had  had  sixteen  years'  expe- 
rience in  veterinary  matters,  said,  that  cutting  the  comb  of  a 
game  cock  would  decidedly  not  create  much  pain.  He 
called  a  comb  a  fleshy  excrescence,  and  said  it  had  never 
been  proved  that  it  contained  nerves  communicating  with 
the  brain.  He  considered  it  an  advantage  to  game  birds  to 
have  their  combs  cut,  as  it  prevented  their  fighting  with  one 
310]  another.  He  said  it  was  an  ordinary  ^practice  to  do 
it  in  farm  yards  in  Lincolnshire,  where  he  had  cut  hun- 
dreds ;  it  took  a  quarter  of  a  minute,  and  the  bird  would 
eat  directly,  and  did  not  appear  to  suffer.  The  comb,  in  his 
opinion,  did  not  contain  a  nerve  vein ;  there  were  blood-ves- 
sels. In  frosty  weather  the  comb  gets  frost-bitten.  He  did 
not  consider  it  cruelty. 

The  justices,  being  of  the  opinion  that  the  offences  charged 
were  not  of  the  class  contemplated  by  the  statute,  dismissed 
the  informations. 

The  question  for  the  court  was,  whether  their  decision 
was  right. 

WcLddVy  Q.C.  {Morton  Smith  with  him),  for  the  appel- 
lant: Webster's  Dictionary  defines  "cruelly"  as  "with 
cruelty,"  and  "cruelty"  as  a  "barbarous  deed,  any  act  of 
a  human  being  which  inflicts  unnecessary  pain."  Is  the 
operation  of  dubbing  unnecessaiy  pain  ?  If  it  is,  then  it  is 
cruel.  It  is  admitted  that  the  pain  can  be  inflicted  for  only 
two  purposes,  viz.,  to  prepare  the  birds  for  exhibition,  and 
to  render  them  less  likely  to  be  injured  when  fighting. 
Cock-fighting  is  illegal,  and  therefore  there  is  no  necessity 
that  the  birds  should  be  prepared  against  contingencies  which 
could  not  happen  in  lawful  course.  As  to  the  other  point, 
the  court  will  not  say  that  it  is  right  that  pain  should  be  in- 
flicted simply  to  satisfy  some  arbitrary  requirement  of  peo- 
ple who  wish  to  see  the  birds  exhibited  in  a  particular 
shape.  Suppose  there  was  a  prize  for  one-eyed  dogs. 
Would  a  man  be  justified  in  putting  out  one  eye  of  his  dog 
to  qualify  it  for  exhibition  ?  If  people  cannot  obtain  prizes 
without  cutting  the  combs  of  these  cocks,  they  must  go 
without  prizes,  or  they  must  get  the  regulations  altered ;  it 
is  none  the  less  cruelty  because  they  only  conform  to  the 
rules  of  an  exhibition.  In  6  &  6  Wm.  4,  c.  59,  s.  2,  upon 
which  the  section  in  question  is  based,  there  appears  an- 
other word  which  is  purposely  left  out  of  the  present  stat- 
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ute — the  word  ''wantonly."  Wightman,  J.,  in  Budge  v. 
Parsons  {^\  said,  **the  cruelty  intended  by  the  statute  is 
the  unnecessary  abuse  of  the  animal."  It  was  not  necessary 
that  the  birds  should  be  exhibited,  or  if  exhibited  that  their 
combs  should  be  cut  any  more  than  their  neck  should  be 
broken.  Trimming  sheep,  by  cutting  oflE  their  tails  for  sale 
at  fairs,  would  be  *within  the  statute.  The  castra-  [311 
tion  of  horses  would  not,  because  that  is'  not  done  for  mere 
profit. 

[Kelly,  C.B.:  The  act  may  be  cruel  in  the  sense  that  it 
gives  pain  :  jret  the  cruelty  may  be  legalized  by  reference  to 
the  object  with  which  it  is  inflicted.] 

To  Justify  the  pain  it  must  be  for  the  necessary  use  of  the 
animal.  No  one  can  say  that  it  is  for  the  necessary  use  of 
the  animal  that  it  should  be  exhibited.  Take  the  case  of 
terriers  used  for  ratting.  Would  it  be  lawful  to  cut  the 
ears  of  terriers  that  they  might  not  be  worried  or  laid  hold 
of  by  rats  ?  or  because  a  person  could  not  obtain  prizes  un- 
less the  ears  were  so  cut  ? 

Biron^  for  the  respondents :  The  question  whether  dub- 
bing is  cruelty  or  not  is  one  entirely  of  fact  for  the  magis- 
trates, and  they  having  given  their  decision,  this  court 
cannot  review  it.  But  if  that  question  be  open  it  is  clear 
that  the  mere  infliction  of  pain  per  se  is  not  within  the  stat- 
ute, else  to  flo^  a  restive  horse  would  be  cruelty.  The 
question  is  whetner  the  pain  inflicted  is  of  such  a  degree  as 
to  amount  to  cruelty  ;  but  that  is  a  question  not  of  law  but 
of  fact,  for  the  decision  of  the  justices.  But  even  if  it  were 
for  the  court  to  decide  as  a  matter  of  law  whether  this  dub- 
bing is  cruelty  or  not,  it  does  not  at  all  follow  that  it  is 
cruelty  within  the  meaning  of  the  penal  statute  because  the 
act  done  inflicted  a  certain  amount  of  pain.  And  it  is  the 
amount  that  is  here  in  controversy.  Two  gentlemen  called 
in  support  of  the  informations  were  of  opinion  that  the 
amount  of  pain  inflicted  by  the  cutting  of  the  combs  was 
very  considerable;  a  veterinary  inspector,  called  for  the 
respondents,  gave  it  as  his  belief  that  the  pain  was  very 
slight  indeed,  for  the  reason  that  the  birds  would  eat  within 
a  minute  or  two  of  the  operation  being  performed  upon 
them.  According  to  the  appellant's  argument,  one  would 
imagine  that  dubbing  was  the  only  operation  performed 
upon  cocks;  but  there  is  another,  called  "caiponizing," 
which  is  infinitely  more  barbarous,  but  which  enables  the 
bird  to  put  on  flesh,  and  to  become  more  adapted  for  the 
table.     No  one  can  say  that  this  is  for  the  bird's  advantage, 

(1)  8  B.  (fe  S.,  882,  at  p.  885. 

20  Eng.  Rep.  71 
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though  it  may  be  for  the  benefit  of  the  consumer.  But  it 
must  be  taken  that  the  justices  exercised  a  fair  judgment; 
and  that  thejr  came  to  the  conclusion  that  so  far  from 
312]  Mubbmg  being  cruel  it  was  really  for  the  benefit  of 
the  birds,  as  it  prevented  them  from  Imrting  each  other, 
when  fighting  as  much  as  they  would  otherwise  do.  It  is 
said  to  be  illegal  for  cocks  to  fight ;  but  game  cocks  do  fight 
in  the  farm-yard ;  and  if  they  can  injure  each  other  more  with 
their  combs  uncut  than  when  dubbed,  surely  it  is  humane 
to  deprive  them  of  the  power  to  mangle  each  other.  By  an 
operation,  which  is  over  in  half  a  minute,  a  bird  for  its  whole 
life  may  be  saved  the  risk  of  being  mangled.  If  this  opera- 
tion be  not  done  with  a  repkless,  foolish  purpose,  but  with 
a  bona  fide  intention  of  improving  the  bird,  then  it  is  not 
cruelty  within  the  statute.  The  ears  of  fox  hounds  are 
rounded  to  make  them  more  comfortable  in  the  pursuit  of 
game.  They  are  less  likely  to  be  caught  in  the  brambles 
when  going  through  the  woods  at  full  speed.  The  appel- 
lant must  go  further  than  showing  that,  in  the  strictest 
sense  of  the  words,  the  pain  inflicted  by  dubbing  is  not 
necessary  for  the  good  of  the  animal  or  the  use  of  man  ;  he 
must  show  that  the  act  was  purposeless,  and  without  any 
ulterior  intention  to  benefit  the  bird,  or  to  make  it  more 
happy  in  after  life  or  more  useful  to  mankind. 

Wdddy^  Q.C.,  in  reply:  Admittedly  t^e  dubbing  was 
not  performed 'to  benefit  the  birds,  but  simply  to  put  money 
in  the  shape  of  prizes  into  some  one's  pocket. 

Kelly,  C.B.:  I  do  not  hesitate  to  say  that  I  am  most 
clearly  of  opinion  that  the  decision  of  the  magistrates  was 
wholly  incorrect,  and  that  the  respondents  ought  to  have 
been  convicted.  The  first  question  is,  "Is  it  cruel  to  cut 
the  combs  of  these  cocks  ?  Now  I  admit  there  are  some  acts 
which  are  cruel  in  the  extreme,  and  no  legislation  can  make 
them  otherwise,  yet  they  are  perfectly  lawful  and  not  within 
the  act,  because  they  are  done  for  some  lawful  purpose — as, 
for  instance,  the  cutting  of  horses.  The  purpose  and  object 
may  be  such  as  to  legalize  acts  which  would  otherwise  be 
within  the  statute.  So  as  to  the  much  milder  operations 
upon  sheep  and  dogs,  and  many  other  cases  which  might  be 
put.  But  I  do  not  enter  into  those  questions  now.  It  is 
enough  to  deal  with  cases  when  they  arise.  The  present 
313]  case,  with  which  alone  *I  deal,  is  one  which  causes 
not  only  pain,  but  torture.  No  one  can  doubt  that  to  do  it 
is  to  ''cruelly  ill-treat,  abuse,  and  torture"  the  animal. 
One  witness  treats  it  as  a  light  matter.  I  disregard  his 
eviclence'  altogether.     I  entirely  believe  the  evidence  of  the 
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member  of  thie  Royal  College  of  Veterinary  Surgeons,  who 
said  it  gave  great  pain.  In  cross-examination  be  asserted, 
and,  I  should  say,  was  proud  to  assert,  that  he  had  never 
himself  done  it  The  excision  of  the  nerves  from  the  ani- 
mal's  head  must  cause  harrowing  pain.  We  cannot  define 
the  measure,  but  it  must  be  very  severe.  There  is  the  ob- 
vious and  visible  effect  of  the  operation  on  the  bird.  He 
winces,  and  throws  his  head  up  and  down.  The  fact  that  it 
is  done  quickly  does  not  make  any  difference.  Let  any  one 
try  to  hold  his  hand  over  a  flame  for  two  seconds,  and  I 
think  he  would  say  that  half  a  minute,  not  to  say  a  minute, 
was  a  long  time  for  an  operation  of  this  kind.  Then  the 
question  is,  is  there  any  purpose  or  reason  which  can  legal- 
ize or  justify  ail  act  of  such  extreme  barbarity?  To  my 
mind  the  object,  as  shown  by  the  whole  of  the  evidence,  is 
tiiat  the  animals  may  be  used  for  cock-fighting.  This, 
which  once  was  legal,  is  now  illegal  Taking  off  tne  combs 
makes  them  more  fit  for  fighting.  It  is  cruelty,  and  an 
abuse  and  ill-treatment — the  very  words  in  the  act.  As  it 
does  not  better  fit  the  animal  for  the  use  .of  man  or  for  any 
other  lawful  or  proper  purpose,  it  is  wholly  unjustifiable, 
and  is  a  criminal  act  which  comes  within  the  statute. 

Cleasby,  B.:  The  magistrates  have,  as  I  understand, 
found  the  facts,  and  referred  to  us  as  a  matter  of  law 
whether  the  case  is  within  the  statute.  If,  instead  of  stat- 
ing the  case  in  that  way,  they  had  found  as  their  conclusion 
of  fact  that  pain  was  not  inflicted  under  such  circumstances, 
or  to  such  an  extent  as  to  amount  to  cruelty,  there  would 
have  been  no  case  for  us  to  consider.  But  they  have  not 
so  stated  the  case  ;  therefore  I  think  they  have  not  drawn 
that  conclusion.  They  thought,  however,  that  the  purpose 
for  which  the  act  was  done  was  such  that  it  was  one  of  a 
class  of  cases  not  within  the  statute,  and  upon  this  they  ask 
our  opinion.     I  do  not  agree  in  that  conclusion. 

Undoubtedly  every  treatment  of  an  animal  which  inflicts 
pain,  even  the  great  pain  of  mutilation,  and  which  is  cruel 
in  the  *ordinary  sense  of  the  word,  is  not  necessarily  [314 
within  the  act.  Many  cases  wei'e  put  in  the  course  of  the 
argument  in  which  it  is  clearly  not  so.  Whenever  the  pur- 
pose for  which  the  act  is  done  is  to  make  the  animal  more 
serviceable  for  the  use  of  man  the  statute  ought  not  to  be  held 
to  apply.  As  was  said  by  Wightman,  J.,  in  Budge  v.  Par- 
sons (*),  the  cruelty  intended  by  the  statute  is  the  unneces- 
sary abuse  of  the  animal.     Neither  cock-fighting,  nor  the 

0)  8  B.  <b.  S.,  882,  at  p.  885. 
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chance  of  a  prize  at  an  exhibition,  is  such  a  purpose  as  pre- 
vents the  word  "cruel,''  as  used  in  the  act,  from  applying. 

Case  remitted  to  the  magistrates  with 
this  opinion. 

Solicitor  for  appellant :  Leslie, 

Solicitor  for  respondents :  DolVman^  for  Hay  ward,  Roch- 
ester. 

See  Bishop's  Stat.  Grimes,  §§  109^  subjected  the  inflicter  to  indictment  cA 

1118.  common  law:  Ross's  Case,  3  City  Hall 

To  treat  a  dumb  beast  under  the  care  Recorder,  191. 

of  man  with  cruelty  is  a  misdemeanor  In  New  York,  by  statute,  the  driver 

at  common  law :  Koss's  Case,  8  City  and  conductor  of  a  horse  car  are  Ha- 

Hall  Rec.,  191.  ble  to  indictment  and  punishment  for 

But  see  1  Bish.  Cr.  Law  (6th  ed.),  cruelty  to  animals  if  they  overdrive 

§§  594-7.  the  horses,  suffer  the  car  to  be  so  over- 

A  single  blow  with  a  dub,  which  de-  loaded  beyond  the  ability  of  the  horses 

prived  a  horse  of  life  under  circum-  attached  to  it  to  draw  it :  People  o. 

stances  which  evinced  that  the  killing  Tinsdale,  10  Abb.  Pr.,  N.S.,  374. 

was  not  the  result  of  deliberation,  has  See  also  Com.  v.  Brigham,  108  Mass., 

been  held  not  to  be  such  cruelty  as  457. 


[2  Exchequer  Division,  814.] 
Jan.  25,  1877. 

Skeet  v.  Lindsay. 

Statute  of  LimUatiotu — AcknovoUdgmenl  of  Dtht — Implied  Promise  to  pay. 

The  defendant,  whose  debt  to  the  plaintiff  was  barred  by  the  Statute  of  Limita- 
tions, wrote  to  the  plaintiff  within  six  years  before  action  the  following  letter: 
"  I  return  to  Sheppei^n  about  Easter.  If  you  send  me  there  the  particulars  of  yonr 
account  with  vouchers,  I  shall  have  it  examined  and  check  sent  to  you  for  the 
amount  due ;  but  you  must  be  under  some  great  mistake  in  supposing  that  the 
amount  due  to  you  is  anything  like  the  sum  you  now  claim:" 

ffeldf  that  the  debt  was  revived,  as  the  request  to  be  furnished  with  an  account 
with  vouchers  at  a  particular  time  and  place  did  not  negative  the  implied  promise 
to  pay  arising  from  the  admission  of  a  balance  due. 

Demurrer  to  a  replication.  The  claim  was  debt  for  horse 
hire  and  hay  and  straw  supplied  by  the  plaintiff  to  the  de- 
fendant in  1868.  The  defence  was  the  Statute  of  Limita- 
tions, to  which  the  plaintiff  replied  that  the  case  was  taken 
out  of  the  statute  by  the  following  note,  written  by  the 
defendant  within  six  years  of  action  brought  and  signed  by 
him  :  "Your  note  and  its  inclosure  have  been  forwarded  to 
me  here.  I  return  to  Shepperton  about  Easter.  If  you 
send  me  there  the  particulars  of  your  account  with  vouchers, 
315]  I  shall  have  it  *examinea  and  check  sent  to  you  for 
the  amount  due ;  but  you  must  be  under  some  great  mis- 
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take  in  supposing  that  the  amount  due  to  you  is  anything 
like  the  sum  you  now  claim." 
Demurrer. 

Jan.  26.  J,  Brovm^  Q.C.  (A.  L.  Smith  with  him),  for  the 
defendant:  The  letter  shows  nothing  more  than  that  the 
defendant  was  willing  to  pay  conditionally,  but  the  con- 
dition has  not  been  performed.  [He  referred  to  Smith  v. 
Thorne  (*) ;  Chxisemore  v.  Turner  (•) ;  In  re  Biver  Earner 
Co,,  MitchelFs  Claim  (*) ;  Hales  v.  Stevenson  (*) ;  Quincey 
V.  Sharpe  (*).] 

J,  0.  Oriffits^  Q.C.  {Wilberforce  with  him),  for  the  plain- 
tiff :  The  whole  of  the  letter  must  be  taken  together,  and  it 
shows  an  admission  of  an  outstanding  account,  which  raises 
an  inference  of  a  promise  to  pay.  To  this  promise  the 
request  to  be  furnished  with  vouchers  is  not  a  condition, 
but  only  suggests  a  mode  of  arriving  at  the  balance.  [He 
referred  to  France  v.  Sympson  (•) ;  Sidwell  v.  Mason  (') ; 
Colledge  v.  Horn  (") ;  Oardner  v.  M^Mahon  (').] 

J.  Browny  Q.C,  in  reply. 

Our,  adv.  vult. 

Jan.  30.  Cleasby,  B.,  read  the  following  jud^ent. 
This  case  was  argued  before  me.  The  only  question  is 
whether  a  particular  letter  set  out  in  the  reply  is  such  an 
acknowledgment  of  a  debt  as  takes  the  case  out  of  the  opera- 
tion of  the  Statute  of  Limitations.  In  the  excellent  argument 
which  took  place  before  me  the  only  question  argued  was 
that  to  which  the  case  is  properly  reduced.  That  question 
was  whether,  coupled  with  an  absolute  acknowledgment  of 
a  debt,  there  is  in  the  present  case  such  a  conditional  promise 
to  pay  as  negatives  the  promise  which  would  be  implied 
from  an  absolute  acknowledgment  of  a  debt  taken  by  itself. 

It  was  very  properly  not  contested  that  an  absolute  ac- 
knowledgment of  a  balance  has  the  same  eSect,  so  far  as  the 
present  question  is  concerned,  as  the  acknowledgment  of  a 
particular  sum.  It  was  also  not  contested  that  it  is  settled 
conclusively  by  the  *authorities  on  the  subject,  be-  [316 
ginning  with  Tanner  v.  Smart  {'*\  that  an  absolute  acknowl- 
edgment of  the  debt  by  itself  is  sufficient,  because  you  may 
imply  from  it  an  unconditional  promise  to  pay  the  debt,  but 
an  absolute  acknowledgment  of  the  debt  coupled  with  any- 

(«)  18  Q.  B.,  184.  («)  Kay,  678. 

(«)  Law  Rep.,  10  Q.  B.,  600.  (')  2  H.  A  N.,  806 ;  26  L.  J.  (Ex.),  407. 

(3)  Law  Rep.,  6  Ch..  822.  (8)  8  Bing.,  119. 

{*)  7  L.  T.  (N.S.),  817;    8  L.  T.  (N.S.),  (•)  8  Q.  B.,  465. 

798.  (»»)  6  B.  A  C,  603. 
(*)  I  Ex.  D.,  72. 
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thing  which  showed  that  the  debtor  only  promised  to  pay 
it  on  a  particular  event  happening,  or  a  particular  condition 
being  performed,  is  not  sufficient  to  revive  the  original  debt 
payable  on  request. 

The  law  on  tne  subject  is  most  clearly  summed  up  by  Mel- 
lish,  L.J.,'/7i  re  River  Steamer  Co.^  MitchelVs  Claim  {^)\ 
*' There  must  be  one  of  these  three  things  to  take  the  case 
out  of  the  statute;  Either  there  must  be  an  acknowledgment 
of  the  debt,  from  which  a  promise  to  pay  is  to  be  implied, 
or  secondly,  there  must  be  an  unconditional  promise  to  pay 
the  debt,  or  thirdly,  there  must  be  a  conditional  promise  to 
pay  the  debt,  and  evidence  that  the  condition  has  been  per- 
formed." 

Many  cases  have  arisen  in  which  the  question  decided  has 
been  whether  particular  words  constituted  such  a  conditional 

{)romise  as  to  negative  the  promise  which  would  be  implied 
rom  an  unqualified  acknowledgment.  Instances  may  be 
put  on  both  sides  which  would  be  clear.  If  the  words  used 
were  that  the  debtor  would  pay  if  he  recovered  from  an 
illness  and  could  attend  to  business,  or  if  he  succeeded  in  a 
law  suit  in  which  he  was  engaged,  such  words  would  import 
that  in  those  events  only  a  fresh  promise  to  pay  was  made, 
and  there  would  be  no  implied  promise  to  pay  on  request ; 
but  if  the  words  were  that  he  would  look  over  the  account 
and  pay  when  he  met  his  creditor  on  the  next  market  day, 
these  words  would  not  import  that  he  would  only  pay  in 
that  event,  and  the  original  promise  would  be  revived. 

Among  the  cases  referred  to  in  the  course  of  the  argument 
are  Hales  v.  Stevenson  (*),  Chasemore  v.  Turner  (*),  Sidwell 
V.  Mason  (*),  Gardner  v.  M^Mahon  (*),  Quincey  v.  Sharpe  (*). 
When  the  question  is,  what  eflPect  is  to  be  given  to  par- 
ticular words,  little  assistance  can  be  derived  from  the  effect 
317]  given  to  *other  words  in  applying  a  principle  which 
is  admitted.  A  similar  question  to  the  present  one  was 
much  considered  in  the  above  cited  case  of  Chasemore  v. 
Turner  (')  on  appeal,  where  there  was  difference  of  opinion 
among  the  judges.  Lord  Coleridge  differing  from  the  rest  of 
the  court.  But  there  was  no  difference  as  to  the  rule  to  be 
applied.  The  difference  was  more  as  to  the  meaning  of  the 
words  used  than  the  legal  effect  of  them,  if  the  meaning  was 
ascertained.  The  words  in  that  case  were,  ''The  old  account 
between  us  which  has  been  standing  over  so  long  has  not 
escaped  our  memory,  and  as  soon  as  we  can  get  our  affairs 

(')  Law  Rep.,  6  Ch.,  at  p.  828.  (<)  2  H.  A  N.,  306  ;  26  L.  J.  (Ex.).  407. 

O  7  L.  T.  (N.S.),  317;  8  L.  T.  (N,8.),        (*)  8  Q.  B.,  561 ;  26  L.  J.  (Ex.),  407. 
798.  («)  1  Ex,  D.,  72. 

(»)  Law  Rep.,  10  Q.  B.,  600. 
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arranged  we  will  see  you  are  paid;  perhaps,  in  the  mean- 
time, you  will  let  your  clerk  send  me  an  account  of  how  it 
stands."  It  is  not  surprising  that  there  was  a  difference  of 
opinion.  Lord  Coleridge  thought  those  words  imported  a 
condition  that  the  affairs  were  arranged,  but  the  majority  of 
the  court,  consisting  of  five  judges,  thought  that  those  words 
did  not  in  any  reasonable  sense  express  an  intention  of  the  de- 
fendant that  the  plaintiff  should  not  be  paid  unless  the  affairs 
were  arranged.  They  considered  that  the  non-happening  of 
such  an  event  as  the  arrangement  of  the  affairs  was  not  con- 
templated, but  the  happening  of  that  event  was  assumed, 
and  then  a  convenient  time  pointed  out  for  the  payment. 
This  case  was  certainly  as  near  the  line  as  any  one  which 
has  been  so  decided,  and  the  judges  considered  it  so. 

But  the  present  case  appears  to  me  a  much  clearer  one. 
The  words  are,  *'I  return  to  Shepperton  about  Easter.  If 
you  send  me  there  the  particulars  of  your  account  with 
vouchers,  I  shall  have  it  examined  and  check  sent  to  you 
for  the  amount  due ;  but  you  must  be  under  some  great 
mistake  in  supposing  that  the  amount  due  to  you  is  any- 
thing like  the  sum  you  now  claim." 

The  latter  part  is  a  clear  and  absolute  acknowledgment  of 
a  balance  being  due.  Does  the  former  part  upon  any 
reasonable  construction  import  that  the  balance  is  only  to  be 
paid  in  case  the  plaintiff  sends  to  Shepperton  (where  the 
defendant  was  to  return  about  Easter)  the  particulars  with 
vouchers  ?  Is  it  not  rather  a  mode  of  arriving  at  the  correct 
balance,  which  the  defendant  engages  absolutely  to  pay? 
It  appears  to  me  that  the  latter  is  the  proper  eftect  to  be 
given  to  it,  and  that  there  is  not  such  a  ^condition  [318 
imported  as  to  negative  the  promise  to  be  implied  from  the 
absolute  acknowledgment. 

The  learned  counsel  relied  upon  the  form  of  the  sentence 
being  in  express  terms  a  condition  commencing  with  the 
word  *'if."  But  we  must,  in  giving  the  proper  effect  to  a 
passage,  look  not  at  the  form  so  much  as  to  the  substantial 
meaning  of  the  language. 

For  the  above  reasons  I  think  the  acknowledgment  is 
suflacient,  and  the  plaintiff  entitled  to  judgment  and  with 
costs. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff :   Worthington^  Evans  &  CooJc. 
Solicitors  for  defendant :  Trinders  &  Curtis  Hayward. 
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See  14  Eog.  Sep.,  827  note.  note  I  owe  you/'  and  after  speaking  of 

In  Pennsylvania,  to  revive  a  claim  an  arrangement  to  pay  another  cred- 

barredby  the  statute  of  limitations,  there  itor  with  whom  he  had  compounded » 

mast  be  a  clear  and  definite  acknowl-  continued,  "  and  after  he  is  paid  I  will 

edgment  of  the  debt,  a  specification  of  pay  vou  all  I  owe  you,  and  if  I  can  do 

the  amount  due,  or  a  reference  to  some-  anything  for  you   before  that  time  I 

thing  by  which  such  amount  can  be  will  do  so.     Tou  need  not  trouble  your- 

definitely  and  certainly  ascertained  and  self  about  me  that  I  will  not  pay  you, 

an  unequivocal  promise  to  pay.  for  I  expect  to  pay  all  I  owe."    Held, 

The  maker  of  a  note  that  was  barred  that  these  acknowledgments  and  prom- 

by  the  statute  of  limitations  wrote  to  ises  were  neither  certain  nor  perspicu- 

the  holder  :   "I  have  received  a  letter  ous  enough  to  take  the  case  out  of  the 

from  you  sometime  ago,  asking  of  me  operation  of  the  statute :  Miller  «.  Bas- 

what  I  intended  doing  with  biuance  of  chore,  83  Penn.  St.  Rep.,  356. 


[2  Exchequer  Division,  818.] 
Feb.  18,  1877. 

Hand  v.  Hall. 


Leate^  option  to  Lestee  to  continue  Holding  heifond  Three   Yearn — Statute  of  Fraude 

(29  Car,  2,  e,  8),  n.  1,  2—8  <k  9  Vict,  c  106,  «.  3. 

A  lease,  not  under  seal,  for  an  original  term  of  less  than  three  years,  whether  by 
parol  or  in  writing,  is  invalid,  if  it  gives  a  right  to  the  lessee  to  continue  the  holding 
oeyond  three  years  from  the  making  of  the  lease. 

This  was  an  action  to  recover  one  quarter's  rent,  alleged 
to  be  due  under  an  agreement  signed  by  both  the  plaintiff 
and  defendant,  but  not  under  seal,  of  which  the  following 
is  the  material  portion : — 

"1876.    Jan.  26. 

'*  Memorandum. — Samuel  Hand  agrees  to  let,  and  John 
William  Hall  agrees  to  take  the  large  room  on  the  south 
end  of  the  Exchange,  Wolverhampton,  from  the  14th  day 
of  February  next,  until  the  following  Midsummer  twelve 
months,  and  with  right  at  end  of  that  term  for  the  tenant, 
by  a  month's  previous  notice,  to  remain  on  for  three  years 
and  a  half  more.  The  rent  for  such  term  (original  or 
renewed)  to  be  at  the  rate  of  £120  a  year." 

The  defendant  did  not  enter  under  this  agreement,  which 
contained  other  terms  on  which  questions  were  raised  to 
which  it  is  not  necessary  to  refer.  At  the  trial  before  Brett, 
J.,  at  the  Staffordshire  Summer  Assizes,  1876,  it  was  ad- 
mitted that  if  the  defendant  was  liable,  a  quarter's  rent  was 
319]  due,  and,  thereupon,  *judgment  was  entered  for  the 
plaintiff,  leave  being  reserved  to  move  to  set  it  aside,  and 
enter  judgment  for  the  defendant. 

Feb.  13.  II,  MattJiews^  Q.C.,  and  Baldock  Stone^  moved 
accordingly:  They  contended  first  that  this  was  an  agree- 
ment for  alease,  and  not  itself  a  lease,  and  that  as  no  pos- 
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session  had  been  taken  under  it,  an  action  for  rent  would 
not  lie ;  and  secondly,  that  if  the  memorandum  was  a  lease 
it  gave  the  tenant  a  right  to  a  term  of  more  than  three  years, 
and  not  being  by  deed  was  invalid. 

J.  J,  Powell^  Q.C.  {Underhill  with  him),  for  the  plaintiff, 
contended  that  the  memorandum  was  a  lease  for  a  term  not 
exceeding  three  years  from  the  making  thereof,  and  was 
within  the  exception  of  s.  2  of  the  Statute  of  Frauds. 

H,  MaUhews^  Q.  C. ,  in  reply. 

Cur,  adv.  mUt. 

Feb.  15.  The  judgment  of  the  Court  (Cleasby  and  Pol- 
lock, BB.)  was  delivered  by 

Cleasby,  B.:  This  action  was  brought  to  recover  rent 
under  a  lease.  The  plaintiff  and  defendant  bad  both  exe- 
cuted a  document  not  under  seal  purporting  to  be  a  lease. 
There  had  been  no  occupation  under  it,  but  the  time  for 
payment  of  a  quarter' s  rent  had  expired. 

There  were  two  defences :  one  on  the  document  itself,  and 
the  other  on  matter  extrinsic:  first,  that  by  the  effect  of 
the  Statute  of  Frauds  and  the  Statute  8  &  9  Vict.  c.  106, 
s.  3,  it  was  not  a  valid  lease  ;  second,  that  the  plaintiff,  who 
was  himself  a  lessee,  had  no  title  to  grant  the  lease  intended, 
and  that  the  defendant,  before  entry  and  before  commence- 
ment of  the  intended  term,  avoided  the  lease  on  that  ground. 

The  question  which  arises  on  the  first  defence  set  up  is, 
whether  the  lease  which  was  signed  is  a  lease  not  exceeding 
three  jreai^s.  If  it  is  a  lease  not  exceeding  three  years,  then 
no  writing  was  necessary  to  make  it  valid,  and  the  statute 
does  not  apply.  But  if  it  exceeded  three  years,  then  it  is 
not  within  the  2d  section  of  the  Statute  of  Frauds,  a  writing 
was  necessary  under  the  1st  section,  and  a  deed  is  now 
necessary. 

We  have,  therefore,  to  construe  the  lease  in  question.  No 
*authority  was  cited  to  us  upon  this  part  of  the  case,  [320 
and  we  are  aware  of  none  from  which  we  can  derive  much 
assistance.  The  conclusion,  however,  we  have  arrived  at  is 
that  we  cannot  consider  this  as  a  lease  not  exceeding  three 
years.  A  lease  not  exceeding  three  years,  in  our  opinion, 
must  be  a  lease  not  giving  a  right  (independent  of  the  lessor) 
exceeding  three  years.  We  think  a  demise  for  three  years, 
and  for  three  years  longer,  at  the  option  of  the  lessee,  could 
not  be  said  to  be  a  lease  not  Exceeding  three  years,  and  would 
not  be  valid  if  by  parol  only. 

It  is  true  that  in  the  present  case  the  lease  is  not  in  the 
above  terms,  but  the  tenant  acquires  under  it  a  right  at  his 

20  Eng.  Rep.  72 
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own  option  by  a  month's  notice  to  continue  it  on.  If  that 
is  given  the  tenant  still  holds  under  the  original  demise — 
there  is  no  further  act  of  the  lessor. 

The  question  decided  in  the  present  case  appears  to  be  a 
technical  one,  viz.,  that  a  deed  is  necessary  where  thc^e  is  a 
writing.  But  we  are  bound  to  give  effect  to  the  objection, 
because  we  are  in  eSect  deciding  to  what  extent  a  lease  by 
parol  only  is  binding,  a  questio'h  affecting  the  title  to  prop- 
erty to  a  considerable  extent. 

The  case  of  Crosby  v. .  Wadsworth  (*)  is  so  different  from 
the  present  that  it  cannot  be  referred  to  ^s  an  authority; 
but  Lord  Ellenborough' s  language,  in  speaking  of  the  1st 
and  2d  sections  of  the  Statute  of  Frauds,  is  deserving  of 
notice.  He  says  (p.  610):  "The  leases,  &c.,  meant  to  be 
vacated  by  the  1st  section  must  be  understood  as  leases  of 
the  like  kind  with  those  in  the  2d,  but  which  conveyed  a 
larger  interest  to  the  party  than  for  a  term  of  three  years.* ' 
In  the  present  case  a  larger  interest  was  convej^ed  than  for 
a  term  of  three  years. 

The  above  conclusion  makes  it  unnecessary  to  consider 
the  other  question,  because,  in  our  opinion,  the  foundation 
of  the  plaintiff's  claim  for  rent  fails,  and  there  must  be  judg- 
ment for  the  defendant. 

Judgment  for  the  defendant. 

Solicitors  for  plaintiff :  Gregory^  Rowcliffes  <6  RawU^  for 
Manby,  Wolverhampton* 

Solicitors  for  defendant :  Pickett  &  Mytlon^  for  T.  W.  Hall, 
Bilston. 

(1)  6  East,  602. 

A  lease  to  commence  in  future  passes  See  as  to  covenant  to  tenew :  Tracj 

a  present  interest  in  the  term  to  the  «« Albany  Exchange  Co.,  7  N.  Y.,  472-4; 

lessee  :    Whitney  «.  Allaire,  1  N.  Y.,  Dunnell  «.  Kittletas,  16  Abb.  Pr.  Rep., 

805 ;   Trull  «.  Granger,  8  N.  Y.,  115  ;  205  ;  Western,  etc.,  «.  Lansing.  49  N. 

Becar  t?.  Flues.  64  N.  Y.,  518.  Y..  489.  504-9. 

See  Wood  «.  Hnbbell,  5  Barb.,  601,  But  if  a  firm  have  an  option  to  con- 
afRrmed  10  N.  Y.,  479  ;  McKechnie  v.  tinuoi  one  of  the  firm  cannot  bind  part- 
Sterling,  48  Barb.,  835;  Lafarge  v,  ners  who  have  retired,  by  electing  to 
Mansfield,  81  Barb.,  845.  continue:  James  v.  Pope,  19  N.  Y., 824. 
A  liease  for  one  year,  and  for  three  Though  an  assignee,  with  the  lessor's 
additional  years  if  the  lessee  elect,  is  assent,  may  give  the  notice  and  retain 
of  itself  a  lease  for  four  years,  if  the  the  premises  under  the  lease  :  Wilkin- 
lessee  elect  to  continue  it  beyond  the  son  v.  Petit,  47  Barb.,  280. 
first  year:  House  v.  Burr,  24  Barb.,  525;  And  when  the  day  on  which  the 
Chrittenden  v,  Doney,  1  N.  Y.,  419  ;  term  is  to  commence  arrives,  the  lessee 
Orton  9.  Noonan,  27  Wise.,  272.  Id.,  has  the  right  of  possession  and  to  main- 
800  ;  Paulet  v.  Cook,  44  N.  H.,  512.  tain  ejectment  against  a  stranger  wrong- 
Though  if  not  for  a  specified  number  fully  witholding  the  demised, premises: 
of  additional  years,  it  is  terminated  by  Trull  v.  Granger,  8  N.  Y.,  115;  Becar  v. 
the  death  of  the  lessor  :  Western,  etc.,  Flues,  64  N.  Y.,  520. 
«.  Lansing,  49  N.  Y.,  499. 
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See  Conger  v.  Weaver,  20  N.  Y.,  Lynch,  6  U.  C.  Com.  PI.,  178 ;  People 

146 ;  Wood  f>.  Hubbell,  10  id.,  479.  «.  Kelaey,  14  Abb.  Pr.,  872  ;  Griffin  v. 

As  to  what  is  a  lease  and  what  an  Kinsely,  75  His.,  411;  Stnbbs  f.  Brod- 

agreement  for  one :  Averill  «.  Tyler,  8  dy,  27  U.  C.  Com.  PI.,  284;   Hall  «. 

N.  Y.,  44  ;  Mack  v.  Patchin,  29  How.  Hall,  15  U.  C.  Q.  B.,  687. 
Pr.,  20.  aiBrmed  42  N.  Y.,  167;  Tidey        In  New  York  a  parol  lease  of  lands 

«.  Mollett,  16  C.  B.,  N.S.,  298  (111  £ng.  for  the  term  of  one  year,  to  commence 

C.  L.  Rep.),  overruling  Stratton  «.  Pet-  at  a  period  subsequent  to  the  day  when 

titt,  16  C.  B.,  420  (81  Eng.  C.  L.  Rep.);  the  contract  is  made,  is  valid  under  the 

Hayne  v.  Cummings,  16  C.  B.,  N.S.,  statute  of  that  state:  Young  v.  Dake, 

421  (111  Eng.  C.  L.  Rep.);  Lafarge  v.  5  N.  Y.,  468;  disapproving  Croswell'v. 

Mansfield,  81  Barbour,  845 ;  Grant  v.  Crane,  7  Barb.,  192. 


CASES 

DETEamNBD  BT  THS 

PROBATE  DIVORCE  AND  ADMIRALTY  DIVISION 

or  THB 

HIGH    COURT   OF  JUSTICE, 

AND   BT   THB 

COURT  OF  APPEAL 

ON  APPEAL  PROM  THAT  DIVISION 


AND  BT   THS 


ECCLESIASTICAL  COURTS, 

XL    VICTORIA. 


-••♦- 


[2  Probate  Division,  29.] 

Dec.  20,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

29]  .  *The  Vivar.     (O.  443.) 

Practice — Jurudictian — AdbniraJty  Actioii  in  personam — The  Judicature  Act,  1876 
(38  <ft  89  Vict.  77),  «.  IB— Rules  of  Supreme  Court,  Order  XI,  RvU  1 — Appearance 
under  Protest, 

A  collision  took  place  at  sea,  about  ten  miles  from  the  South  Stack  Light  House, 
between  an  American  and  a  Spanish  vessel  Both  vessels  sunk  in  consequence  of 
the  collision,  and  the  owners  of  the  American  vessel  applied  in  the  registry  for  leave 
to  issue  a  writ  for  service  out  of  the  jurisdiction  in  an  action  to  recover  compensa- 
tion for  the  loss  of  their  vessel,  against  a  British  subject  resident  in  Spain,  who  was 
alleged  to  be  one  of  the  owners  of  the  Spanish  vesseL  The  Registrar-having  granted 
the  necessary  leave,  the  writ  was  issuea  and  service  was  effected  on  the  defendant  in 
Spain.  Thereupon  an  appearance  under  protest  was  entered  on  his  behalf.  After- 
wards, on  these  facts  being  brought  before  the  judge  of  the  Amiralty  Ck>urt,  on  mo- 
tion, the  court  ordered  the  action  to  be  dismissed : 

Ilddy  on  appeal,  that  the  order  was  ri^ht 

A  defendant  in  an  admiralty  action  desiring  to  object  to  the  jurisdiction  of  the 


Vol  II.]  PROBATE  DIVISION.  573 


The  PUdda.  1876 


conrt,  may  «nter  an  appearance  under  protest,  in  accordance  with  the  practice  in 
force  in  the  High  Court  of  Admiralty  before  the  coming  into  operation  of  the  Judi- 
cature Acts. 

In  re  SniUh  (1  P.  D.,  800)  followed  (»). 

(*)  See  HarriB  v.  Hamburg-Amerikanuche  Paekd/ahrt-AeHen-QeteUtehaftj  C.  P.  D., 
Jan.  13,  1877,  not  yet  reported. 


[2  Probate  DiTirion,  84.] 
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*The  Pladda.     (P.  27.)  [34 

Damage — Collision  between  Vend  moored  and  Vessel  driven  from  her  Moorings  by 
third  Vessel — IhUy  of  Vessd  lying  at  Moorings  during  a  Gale  to  have  Chains  bent  and 
Look-cut  on  Deck. 

During  a  very  violent  g^le  a  brig  adrift  in  the  Tyne  drove  down  on  a  steamer 
which  was  lying  properly  moored  to  mooring  buoys  placed  there  by  the  harbor  au- 
thorities. On  the  brig  striking  the  steamer  the  ring  of  one  of  the  buoys  carried 
away,  and  the  steamer  got  adnfl,  and  drove  down  the  river,  and  ultimately  came  in 
contact  with  and  did  damage  to  a  bark,  whose  owners  instituted  a  cause  of  damage 
against  the  steamer  in  the  county  court  of  Northumberland,  to  recover  for  the  dam- 
age done  to  their  vessel  by  the  steamer. 

At  the  hearing  it  was  proved  that  the  chain  cables  of  the  steamer  had  been  unbent 
at  the  time  she  got  adrift,  and  that  no  look-out  had  previously  been  kept  on  deck, 
though  it  was  known  that  the  weather  was  getting  worse : 

Held,  on  appeal,  affirming  the  decision  of  the  court  below,  that  a  defence  of  inevi- 
table accident,  set  up  by  the  owners  of  the  steamer,  was  not  sustained,  and  that  the 
steamer  was  alone  to  blame  for  the  collision. 

This  was  an  appeal  from  the  county  conrt  of  Northum- 
berland, holden  at  Newcastle-upon-Tyne,  in  a  cause  of  dam- 
age instituted  *on  behalf  of  the  owners  of  the  bark  [35 
Ocean  against  the  steamer  Pladda,  to  recover  damages  in 
respect  of  a  collision  between  the  two  vessels  in  the  Tyne, 
on  the  20th  of  January,  1875,  during  a  very  violent  gale, 
when  the  Pladda,  which  had  been  lying  off  Wellington 
Quay,  moored  to  buoys  placed  there  by  the  Tyne  commis- 
sioners, having  been  run  into  by  a  brig  adrift  in  the  river, 
got  adrift  from  her  moorings,  owing  to  the  ring  of  one  of  the 
buoys  having  carried  away,  and  came  into  collision  with 
and  damaged  the  bark  Ocean,  as  that  vessel  was  lying  on 
the  ground  alongside  Young's  Dock  Quay.  The  result  of 
the  evidence  and  the  nature  of  the  decree  appealed  from  ap- 
pears from  the  judgment  of  this  court,  and  the  judgment  of 
the  learned  judge  of  the  court  below  (Thomas  Bradshaw, 
Esq.),  delivered  by  him  on  the  17th  of  December,  1875,  in 
the  following  terms : — 

Thomas  Bradshaw,  Esq.  :  The  question  to  be  decided  in  this  case — which 
nndoulitedly  on  the  face  of  it  presents  itself  as  a  case  of  inevitable  accident — is 
whether  there  are  any  circumstances  showing  negligence  on  the  part  of  the  mas- 
ter of  the  Pladda  or  any  of  his  officers  which  womd  prevent  the  conclusion  of 
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inevitable  accident  from  being  arrived  at.  We  have  it  in  evidence  that  the 
Pladda  was  lying  off  Clelland's  Yard  in  the  Tjne,  moored  between  the  Fusilier 
and  the  Hugh  Taylor,  in  a  proper  way  and  with  all  due  precautions,  to  the 
liiver  Tyne  commisBionera'  buoys — and,  so  far  as  the  Pladda  was  concerned;  she 
was  lying  there  with  the  intention  of  going  on  to  Clelland's  slipway  for  some 
repairs,  and  it  is  ill  evidence  that  she  would  have  been  taken  on  the  slipway  the 
day  before  the  collision  happened,  but  that  she  was  not  sufficiently  light  forward 
by  two  or  three  inches.  She  had  in  the  meantime  been  lightened  by  removing 
everything  that  could  be  removed,  even  to  her  cables,  to  the  after  part  of  the 
ship,  and  her  position  was  such  at  that  time  that  if  the  wind  had  not  increased 
during  the  night  of  the  20th  Mr.  Clelland  would  have  taken  her  on  to  the  slip- 
way that  night  at  one  o'clock.  Mr.  Clelland's  foreman  said  in  evidence,  "  I  in- 
tended taking  her  on  to  the  slip  at  one  o'clock  that  night  if  there  had  not  been  a 
gale."  The  vessel  thus  being  moored  and  waiting  for  her  summons  to  go  on  to 
the  slipway,  the  captain  and  all  the  crew  went  below.  I  believe  they  went  be- 
low at  ten  o'clock.  We  know  nothing  of  what  happened  from  that  hour  till 
twelve  o'clock.  At  twelve  o'clock  the  mate  came  on  deck,  and  on  looking  about 
and  finding  nothing  to  make  him  apprehensive  about  any  mischief  to  the  ship 
from  the  state  of  thmgs  that  he  saw,  he  went  below  'again.  There  was  no  an- 
chor watch,  and  nothing  turns  on 'this,  because  the  ship  was  moored  in  the  river 
and  not  anchored.  There  was  no  watchman  on  deck,  and  I  think  something 
will  turn  upon  this.  About  three  o'clock  the  mate  came  up  again,  and  found 
that  the  wind  was  blowing  then  nearly  a  hurricane,  and  about  the  same  time, 
on  hearing  voices  on  deck,  as  he  tells  us,  the  captain  came  on  deck.  All  the 
hands  were  then  ordered  on  deck.  It  was  endeavored  to  get  out  a  rope  to  the 
Hugh  Taylor  as  a  means  of  precaution.  It  was  at  this  time  that  a  brig  was  seen 
36J  drifting  or  driving  down  upon  the  tier  in  which  the  *Pladda,  Hugh  Tay- 
lor, and  the  Fusilier  lay,  and  this  vessel  did  then,  in  fact,  drive  into  them  with 
such  violence  that,  with  the  force  of  the  blow,  aggravated  probably  by  the  vio- 
lence of  the  wind  at  that  time,  the  moorings  of  all  those  vessels  broke,  and  they 
were  carried  away.  There  was  then  an  endeavor  to  get  out  a  cable  and  bend  it 
on  to  the  anchor — ^the  cable  as  we  have  seen  had  been  carried  aft — but  the  cable 
fouled.  Being  thus  adrift  from  her  moorings  in  the  river,  with  the  gale  as  de- 
scribed, the  Pladda,  after  various  vicissitudes,  was  driven  into  the  bark  Ocean, 
and  did  the  damage  complained  of  in  this  action,  which  is  to  be  assessed  by  the 
consent  of  both  parties  at  £300.  The  question  for  me  is,  ought  I,  under  these 
circumstances,  to  say  that  the  owners  of  the  Pladda  are  liable  for  this  injury? 
The  true  rule  of  law  is  laid  down  by  the  Privy  Council  in  TJu  William  Lind- 
sapi}),  and  it  is  shortly  this  :  that  the  master  "must  take  all  such  precautions 
as  a  man  of  ordinary  prudence  and  skill,  exercising  reasonable  foresight,  would 
use  to  avoid  danger  in  the  circumstances  in  which  he  may  happen  to  be  placed.  ** 
Now,  looking  to  the  position  of  this  ship,  to  the  circumstances  which  surrounded 
her,  to  the  object  she  had  in  view  of  being  taken  on  to  the  slipway,  did  she  do 
that  which  was  reasonal^le  for  her  to  do  at  that  time?  Did  her  captain  and 
officers  do  that  which  they  ought  to  have  done?  If  I  were  left  to  my  own  un- 
aided judgment,  I  should  be  inclined  to  say  that  the  captain  and  officers  had 
sufficiently  and  substantially  done  their  duty  in  the  circumstances  in  which  they 
were  placed.  But  I  was  pressed  very  much  by  some  observations  which  were 
made  by  the  judge  of  the  High  Court  of  Admiralty  in  the  recent  case  of  The 
Kepler  (*),  and  it  is  a  curious  fact  that  the  circumstances  connected  with  the  in- 
jury deposed  to  in  that  suit  happened  on  the  Tyne  on  this  very  night  of  the  20th 
of  January,  1875.  There  are  two  things  which  have  been  pressed  very  much 
upon  me  as  bearing  upon  negligence,  and  one  is  that  there  was  no  watchman. 
1  have  already  said  that  I  do  not  think  an  anchor  watch  was  necessary,  as  the 
ship  was  moored  in  harbor.  I  think  that,  up  to  twelve  o'clock,  when  the  mate 
came  on  deck,  everything  was  done  that  was  necessary  to  be  done  under  the  cir- 
cumstances, and  that  up  to  that  time  there  was  no  negligence  whatever.  I 
think  the  negligence  began  then,  and  I  think  there  was  negligence  on  the  part 


0)  Law  Rep.,  6  P.  C,  388.  («)  See  note  at  end  of  case,  p.  40. 
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of  the  mate  at  that  time.  The  gale  was  then  rising^  although  it  had  not  arrived 
at  the  harricane.  The  hurricane  arrived  at  three  o'clock,  and  the  mate  ought, 
in  Qiy  opinion,  if  he  had  thought  fit  to  go  down  into  his  cabin  again,  to  have  set 
a  watch  on  deck  to  have  aroused  him,  and  perhaps  the  captain,  the  moment  any 
change  occurred,  and  if  in  any  case  it  might  liecome  necessary  to  take  further 
steps  ;  or  he  should  have  at  once  gone  and  called  the  captain,  and  asked,  **  What 
do  you  think  of  it  ?  there  is  a  gale  rising,  and  you  can  see  what  the  state  of  the 
barometer  is  ?  "  And  now  I  come  to  the  opinion  of  Sir  Robert  Phillimore  pro- 
nounced in  the  case  to  which  I  have  adverted,  to  which  it  is  my  plain  duty  to 
defer.  "  In  the  first  place,"  he  says,  "  they  "—the  Elder  Brethren  of  the  Trinity 
House — "  are  of  opinion  that  this  vessel — the  Kepler — was  not  properly  moored." 
I  cannot  say  that  here,  for  I  think  the  Pladda  was  properly  moored,  "  and  cer- 
tainly she  ought  to  have  retained  th&  means  of  letting  go  her  anchor  and  have 
had  a  chain  ready  to  veer."  I  think  these  words  are  applicable  to  this  case. 
The  Pladda  should  have  had  her  cable  attached  to  her  anchor,  so  as  to  be  able  to 
*let  it  go  when  an  emergency  arose.  Sir  Robert  Phillimore  further  says  :  [37 
"  There  was  warning  from  the  falling  of  the  barometer  and  the  gale  of  the  day 
before."  And  the  only  observation  I  make  upon  that  is  that,  in  reply  to  a  ques- 
tion, the  captain  said  he  did  not  look  at  the  barometer  although  the  wind  was 
rising.  I  am  therefore  bound  to  find  that  there  was  a  want  of  that  ordinary 
foresight  and  prudence  which  was  required  under  the  circumstances,  and  I  pro- 
nounce that  the  Pladda  is  alone  to  blame.  My  judgment  is  for  the  plaintiffs. 
The  Ocean  will  take  its  £300,  the  amount  of  the  damage  agreed  upon.  I  think 
it  proper  to  add  that  the  assessor  who  has  sat  with  me  entirely  concurs  in  my 
judgment. 


Against  the  decree  made  in  pursuance  of  this  judgment 
the  owners  of  the  Pladda  appealed  to  this  court. 

The  appeal  came  on  to  be  heard  before  the  judge,  assisted 
by  two  of  the  Elder  Brethren  of  the  Trinity  corporation. 

Buit^  Q.C.,  and  G.  Bruce^  appeared  on  behalf  of  the  ap- 
pellants :  The  real  question  is  not  whether  the  collision  with 
the  Ocean  could,  by  any  possibility,  have  been  avoided,  but 
whether  the  master  of  the  I^ladda,  previously  to  the  accident, 
did  not  exercise  all  the  care,  skill,  and  diligence,  which  could 
have  been  expected  from  a  reasonable  man :  The  WilliaTn 
Lindsay  (*) ;  The  Marpesia  (").  The  case  of  The  Kepler  (') 
is  not  in  point,  as  in  that  case  the  Kepler  was  held  to  be 
improperly  moored,  whilst  here  the  moorings  were  amply 
sufficient.  Thfe  circumstances  in  the  present  case  are  more 
similar  to  those  in  the  case  of  The  Ambassador  {^\  where  a 
plea  of  inevitable  accident  was  sustained  in  favor  of  a  ves- 
sel driven  from  her  moorings  in  the  Thames,  although  no 
attempt  to  anchor  had  been  made.  The  master  of  the  Pladda 
was  not  bound  to  take  precautions  against  a  gale  of  extra- 
ordinary severity,  or  against  an  accident  entirely  caused  by 
another  vessel's  default.  It  was  necessary  that  the  Pladda 
should  go  on  to  the  slipway,  and  this  could  not  be  done 
unless  she  was  lightened  forward  and  her  chains  had  been 
unbent  from  her  anchors. 

(')  Law  Rep.,  6  P.  C,  338.  (*)  Admiralty  Court,  Feb.  12, 1876,  not 

(•)  Law  Rep.,  4  P.  C,  212.  reported. 

(')  See  note  at  end  of  case,  p.  40. 
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E,  C.  ClarJcson^  appeared  on  behalf  of  the  respoijdents : 
The  proper  precautions  required  in  the  circumstances  were 
not  taken  on  board  the  Pladda.  It  was  apparent  that  the 
weather  was  getting  worse,  and  the  master  of  the  Pladda 
38]  ought  to  have  seen  *that  a  look-out  was  kept  on  deck, 
and  that  the  chains  of  the  anchors  were  re-bent,  so  as  to  be 
available  when  the  Pladda  got  adrift.  The  collision  in  the 
case  of  The  Arnbassador {^  took  place  in  calm  weather, 
when  it  was  contrary  to  expectation  that  any  accident  could 
happen. 

Butij  Q.C.,  in  reply. 

Sir  Robert  Phillimore  :  This  is  an  appeal  from  the 
decision  of  the  judge  of  the  county  court  of  Northumber- 
land, holden  at  Newcastle,  he  being  assisted  by  a  nautical 
assessor.  By  their  decision  the  Pladda  was  found  to  blame 
for  this  collision. 

The  Pladda  was  a  vessel  which,  on  the  20th  of  January, 
1875,  was  moored  properly  at  a  proper  mooring- place  in  the 
river  Tyne,  and  had  been  waiting  some  time  to  get  on  a  slip 
for  the  purpose  of  being  repaired  ;  and  those  who  had  com- 
mand of  her  thought  it  necessary,  in  order  to  her  doing  so, 
to  cause  the  chains  of  her  anchors  to  be  brought  aft,  the 
anchors  being  left  on  the  fore  part  of  the  vessel.  The  Pladda, 
being  so  moored,  was  ran  into  by  a  brig  whose  name  does 
not  appear,  but  which  seems  to  have  dashed  against  the 
whole  tier  of  vessels  on  each  side  of  the  Pladda  and  set  them 
all  adrift,  and  the  Pladda,  after  traversing  a  certain  spac^, 
and  after  the  lapse  of  a  certain  time,  ^as  driven  into  collision 
with  the  Ocean,  whose  owners  are  the  respondents  in  this 
case  and  were  the  plaintiffs  in  the  court  below.  Now,  I  have 
carefully  considered  the  case  and  the  law  applicable  to  it, 
which  is  laid  down  by  Dr.  Lushington  in  The  Virgil  {*)^ 
cited  in  The  Marpesia{*).  In  the  former  case  Dr.  Lushing- 
ton said : — 

In  my  apprehension  an  inevitable  accident  in  point  of  law  is  this,  namely,  that 
which  the  partj  charged  with  the  offence  could  not  possibly  prevent  by  the  ex- 
ercise of  ordinary  care,  caution,  and  maritime  skill.  If  a  vessel  charged  with 
liaving  occasioned  a  collision  should  be  sailing  at  the  rate  of  eight  or  nine  miles 
an  hour,  when  she  ought  to  have  proceeded  only  at  the  speed  of  three  or  four,  it 
will  be  no  valid  excuse  for  the  master  to  aver  that  he  could  not  prevent  the  ac- 
cident at  the  moment  it  occurred,  if  he  could  have  used  measures  of  precaution, 
that  would  have  rendered  the  accident  less  probable. 

Not  that  would  have  prevented  the  accident  occurring  if  it 
of  necessity  must  have  occurred,  but  that  would  have  ren- 
39]    dered  it  *"less  probable."     In  the  present  case  the 

(»)  Admiralty  Court,  Feb.  12, 1876,  not        (•)  2  W.  Rob.,  201. 
reported.  (')  Law  Rep.,  4  P.  C,  212. 
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judge  of  the  court  below  held  the  Pladda  to  blame  on  the 
facts  which  I  will  shortly  state.  It.appears  that  the  Pladda 
being  moored  in  the  way  which  I  have  described  before  she 
got  adrift  as  I  have  stated,  had  no  anchor  watch  on  board ; 
but  at  midnight  the  mate  came  on  deck,  or  looked  upon  the 
deck,  and  saw  that  the  weather  was  becoming  worse.  I  will 
read  it  in  his  own  words:  he  says,  "I  was  only  out  once 
before  midnight.  It  blew  pretty  strong  then.- '  He  is  asked 
whether  he  thought  there  was  anything  to  make  him  fear 
the  Pladda  would  not  remain  at  her  moorings,  and  he  said, 
"  Well,  not  at  that  time ;  I  don't  think  at  that  time."  It  is 
indisputable  that  he  saw  a  change  in  the  weather  had  taken 
place ;  he  knew  that  the  cables  had  been  unchained  from 
the  anchors  and  were  unavailable,  nevertheless,  he  thought 
it  his  duty  to  go  below  without  summoning  the  master,  or 
consulting  the  other  officers,  or  setting  any  watch  or  seaman 
to  look  out,  notwithstanding  that  he  saw  that  the  weather  was 
getting  worse,  in  the  event  of  other  precautions  being  neces- 
sary. He  comes  up  at  three  o'clock,  and  then  he  finds  it 
necessary  to  give  orders  to  put  out  another  rope  as  well  as 
to  get  a  chain  bent  to  one  of  the  anchors.  I  have  consulted 
the  Elder  Brethren  of  the  Trinity  House  on  the  different 
questions  involved,  and  I  have  told  them  the  law  with 
respect  to  the  amount  of  care,  caution,  and  skill  that  is 
required,  in  order  to  establish  the  defence  of  inevitable  acci- 
dent, and  I  will  state  the  conclusion  at  which  we  have 
arrived.  First,  we  are  of  opinion  that  originally  the  chains 
were  improperly  unbent,  and  that  the  weight  of  that  part 
of  the  cable  attached  to  the  anchor  would  have  made  no 
perceptible  difference  with  respect  to  getting  the  vessel  on 
the  slipway ;  secondly,  we  are  of  opinion  that,  knowing 
the  state  of  the  weather,  the  cables  should  have  been  re- 
bent  ;  thirdly,  that  when  the  mate  was  on  deck  he  was  very 
much  to  blame  for  not  reporting  the  weather  and  causing 
a  look-out  to  be  kept  on  deck ;  and,  fourthly,  we  are  or 
opinion  that,  had  an  anchor  been  let  go,  the  collision  would 
probably  have  been  averted,  at  all  events,  the  master  would 
nave  done  all  that  was  possible  in  the  circumstances,  and 
have  rendered  the  accident,  to  use  the  words  of  Dr.  Lush- 
ington,  ''less  probable."  *0n  these  grounds  I  decide  [40 
that  the  judgment  of  the  court  below  should  be  affirmed, 
and  I  dismiss  the  respondents  with  costs. 

Solicitor  for  appellants :  Cooper. 

Solicitors  for  respondents :  StokeSj  Saunders  &  Stokes.  ' 

20  Eng.  Rep.  73 
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July  22,  1876. 

[In  tb&  Court  of  Admiralty.] 

The  Kepleb.    (7182.) 

This  was  a  cause  of  damage  instituted  on  the  behalf  of  the  owners  of  the  brig 
Carbonaria  against  the  steamship  Kepler,  and  against  her  owners,  and  their  baU 
intervening  as  defendants. 

The  petition  alleged  that  early  on  the  morning  of  the  20th  of  January,  1875, 
the  Carbonaria,  when  securely  moored  to  the  buoys  off  Pott's  Wharf,  in  the 
river  Tyne,  was  run  into  by  the  Kepler,  which,  before  and  at  the  time  of  the 
collision,  had  neither  her  master  nor  any  of  her  crew  on  board  her  ;  that  the  Kep- 
ler had  been  improperly  left  without  any  responsible  person  on  board  her,  con- 
trary to  the  by-laws  of  the  river  Tyne  ;  and  tlmt  she  had  been  improperly  and 
insecurely  moored. 

The  answer  set  up  the  defence  of  inevitable  accident,  alleging  that  the  Kep- 
ler had  been  securely  moored,  that  her  moorings  had  parted  from  the  violence 
of  the  gale,  that  a  watchman,  a  fireman,  and  her  steward  had  been  on  board  her 
when  she  had  broken  adrift ;  but  the  fireman  had,  in  endeavoring  to  make  a 
rope  fast  to  another  ve^l,  been  left  on  board  such  other  vessel,  whilst  the 
watchman  and  steward,  after  endeavoring  to  let  go  an  anchor,  had  jumped  on 
board  a  vessel  to  save  their  lives. 

The  cause  now  came  on  for  hearing,  before  the  judge,  assisted  by  two  of  the 
Elder  Brethren  of  the  Trinity  corporation. 

Butt,  Q.C.,  and  H.  Stokes,  for  the  plaintiffs. 
Milward,' (^.G, t  and  E,  C.  Clarkson,  for  the  defendants. 

The  result  of  the  evidence  appears  from  the  judgment. 

Sm  Robert  PmLLiifORB  :  In  this  case  the  Carbonaria  was  properly  and  se- 
curely moored  off  Pott's  Wharf  in  the  river  Tyne,  and  on  the  20th  of  January 
in  this  year,  there  blew  a  considerable  gale  ;  one  of  the  consequences  of  which 
was  that  a  vessel  called  the  Kepler,  an  iron  screw  steamship,  drove  down  athwart 
the  bows  of  the  Carbonaria,  and  did  her  considerable  damage.  The  owners  of 
the  Carbonaria  bring  their 'action  in  this  court  against  the  Kepler,  and  the  only 
defence  set  up  by  the  Kepler  is,  that  the  collision  was  occasioned  by  inevitable 
accident.  It  ia  the  duty  of  those  who  set  up  the  defence  to  sustain  it  by  ade- 
quate evidence  ;  and  after  listening  to  all  the  testimony  which  has  been  produced 
before  us,  we  are  of  opinion  that  the  defence  is  not  adequately  made  out.  It  is 
a  case  in  which,  no  doubt,  my  own  judgment  has  been  greatly  strengthened  by 
41]  the  ^opinion  of  the  Elder  Brethren  of  the  Trinity  House,  beoinse  it  in- 
volves, to  a  great  extent  at  least,  if  not  entirely,  matters  upon  which  their  skill 
and  experience  peculiarly  qualify  them  to  decide.  In  the  first  place,  they  are  of 
opinion  that  this  vessel,  the  Kepler,  was  not  ]j^roperly  moored,  and  certainly  she 
ought  to  have  retained  the  means  of  letting  go  her  anchor,  and  have  had  a  chain ' 
ready  to  veer.  There  was  warning  from  the  falling  of  the  barometer  and  the 
gale  of  the  day  before  ;  and  the  place  in  which  she  was  anchored  was  such  as 
to  require  every  precaution.  We  are,  moreover,  of  opinion  that  the  master  ought 
to  have  been  on  board  himself,  and  not  on  shore,  and  more  of  the  crew  ought  to 
have  been  on  board,  in  order  to  enable  them  to  take  every  precaution  necessary, 
if  they  found  that  the  anchor  might  have  been  dropped  and  other  measures 
taken.  And  it  appears  that,  though  a  vessel  was  in  juxtaposition  to  her,  she 
would,  if  she  had  been  properly  moored,  have  lain  in  perfect  security  from  be- 
ing driven  from  her  moorings  by  the  other  vessel  driving  up.  On  the  whole, 
we  are  of  opinion  that  the  evidence  does  not  establish  that  the  collision  was  en- 
tirely the  result  of  inevitable  accident,  but  that  it  was  occasioned  in  a  great 
measure  by  negligence  on  the  part  of  the  master  and  crew  of  the  Kepler.  I 
therefore  pronounce  the  Kepler  alone  to  blame. 

Solicitors  for  plaintiffs:  Stokes,  Saunders  db  Stokes. 
Solicitor  for  defendants  :  Cooper. 
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[2  Probate  Diyision,  41.] 
Dec.  6,  1876. 

The  Rosario.    (B.  341.) 

DiairihiUion  of  Salvage — Asngrnmeni  of  Shares  of  Salvage-money  prevumaly  earned — 
Merchant  Shipping  Act,  1864  (17  <£  18  Viet,  e.  104),  «.  l^2r^Mer€harU  Shipping 
Act^AnteHdment  Act,  1862  (25  d:  26  Vict,  c.  68),  «.  18. 

A  cause  of  dlBtribution  of  salvage  was  Instituted  on  behalf  of  some  of  the  crew  of  a 
steamship  against  the  owners  of  the  steamship.  The  owners  of  the  steamship  ap- 
peared to  defend  the  suit,  and  in  their  statement  of  defence,  alleged  in  effect  that, 
subsequently  to  the  salvage  serviced,  but  before  any  amount  had  been  paid  in  respect 
of  such  services,  fourteen  of  the  plaintiffs  had  by  deed,  in  consideration  of  sums 
varying  from  £1  to  10«.  paid  them  by  the  defendants,  assigned  to  the  defendants  all 
their  respective  shares  of  salvage  reward.  The  plaintiffs  demurred  to  the  para- 
graphs of  the  statement  of  defence  containing  these  allegations. 

The  court  sustained  the  demurrer. 

This  was  a  cause  of  distribution  of  salvage  instituted  on 
behalf  of  sixteen  of  the  crew  of  the  steamship  Navarino 
against  Thomas  Wilson,  Sons  &  Co.,  the  owners  of  the  said 
steamship. 

The  statement  of  claim  alleged  that  the  Navarino,  on  the 
morning  of  the  22d  of  March,  1875,  when  on  a  voyage  from 
Glasgow  to  Bombay,  and  manned  with  a  crew  of  sixty-two 
hands,  including  *the  plaintiffs,  had  rendered  salvage  [42 
services  to  the  steamsfiip  Rosario,  by  towing  her  in  a  state 
of  distress  the  distance  of  eighty-six  miles  into  the  port  of 
Gibraltar.  That  for  the  services  so  rendered  the  owners  of 
the  Rosario  and  her  cargo  had  paid  to  the  defendants  the 
sum  of  £750,  which  amount  had  been  accepted  by  the  de- 
fendants; but  the  defendants,  though  requested  to  do  so, 
had  refused  to  pay  the  plaintiffs  their  equitable  portion  of 
the  said  sum. 

The  solicitors  for  the  defendants  delivered  a  statement  of 
defence,  which,  after  admitting  that  the  Navarino  had  towed 
the  Rosario  to  Gibraltar,  as  ijientioned  in  the  statement  of 
claim,  and  alleging  that  the  service  had  been  rendered  with- 
out any  dancer  to  the  plaintiffs  and  mainly  by  the  steam- 
power  of  the  Navarino,  further  alleged,  in  the  4th  paragraph, 
substantially  as  follows : 

4.  That  the  crew  of  the  Navarino  having  made  frequent  applications  to  the 
defendants  for  the  payment  of  their  shares  of  the  salvage  in  respect  of  the  said 
services,  and  constantly  importuning  the  defendants  in  respect  thereof,  although 
the  defendants  had  not  received  anj  amount  in  respect  of  such  salvage,  and  had 
not  agreed  with  the  owners  of  the  Rosario  as  to  the  amount  to  be  received,  the 
defendants  determined  to  purchase  their  respective  shares  of  the  salvage  from 
such  of  the  crew  as  wished  for  an  immediate  payment,  and  accordingly,  by  an 
indenture  dated  the  11th  day  of  June,  1875,  between  the  several  persons  whose 
names  are  thereunto  described,  and  seals  are  affixed,  of  the  one  part,  and  the 


580  PROBATE  DIVISION.  [Vol  IL 


1876  The  Rosario. 


defendants,  of  the  other  part,  the  said  several  persons  parties  thereto,  of  the 
first  part,  including  all  the  plaintiffs,  except  George  Short  and  Robert  Bums,  in 
consideration  of  the  respective  sums  set  opposite  to  their  respective  names  in 
the  fourth  column  of  the  schedule,  paid  by  the  defendants  to  the  said  parties  of 
the  first  part,  each  of  the  said  parties  of  the  first  part  assigned  to  the  defendants 
all  fmd  every  the  share,  right,  title,  and  interest  of  the  said  parties  of  the  first 
part  in  the  salvage  or  salvage  reward  and  remuneration  then  due,  or  thereafter 
to  be  due  or  paid  or  awarded  in  respect  of  the  salvage  services  set  forth  in  the 
statement  of  claim,  with  power  for  the  defendants  to  sue  for,  receive,  and  give 
receipts  for  the  salvage,  and  to  use  the  names  of  the  said  parties  of  the  first 
part. 

5.  The  sums  so  paid  to  the  said  plaintitfs  other  than  George  Short  and  Robert 
Burns  (')  were  as  follows : 

[Here  followed  a  schedule  of  the  names  of  all  the  plaintiffs  in  question  ; 
there  being  printed  opposite  each  name  the  sum  paid  in  each  case  under  the 
provisions  of  the  agreement  referred  to  in  the  preceding  paragraph.  The 
amount  of  the  sum  so  printed  was  either  £1  or  lOs.] 

3.*  The  plaintiffs  demurred  to  the  4th  and  5th  paragraphs 
of  the  statement  of  defence,  and  alleged  as  the  ground  of 
43]  the  demurrer  *that  the  agreement  therein  set  out  was 
void  and  inoperative  under  the  provisions  of  the  Merchant 
Shipping  Act,  1864. 

Nov.  30.  J.  P.  Aspinallj  on  behalf  of  the  plaintiffs,  in 
support  of  the  demurrer :  The  agreement  referred  to'  is  not 
only  an  agreement  which,  under  the  old  law,  would  have 
been  set  aside  as  inequitable  at  the  hearing,  but  is  now 
absolutely  void  under  the  express  provisions  of  the  182d 
section  of  the  Merchant  Shipping  Act,  1854.  It  is  clear,  not 
only  from  the  very  words  or  that  section  but  from  the  light 
thrown  on  its  construction  by  a  consideration  of  the  18th 
section  of  the  Merchant  Shipping  Amendment  Act,  1862, 
that  the  Legislature  intended  to  prohibit  the  assignment  not 
only  of  salvage  about  to  be  earned,  but  of  salvage  already 
earned. 

B.  C.  ClarJcson,  on  behalf  of  the  defendants :  The  182d 
section  of  the  Merchant  Shipping  Act,  1854,  is  directed 
against  the  abandonment  of  a  right  to  salvage  remuneration 
for  services  to  be  performed  at  a  future  period,  and  not 
against  an  assignment  for  valuable  consideration  of  a  right 
to  share  the  salvage  reward  due  in  respect  of  services, 
already  performed,  and  the  character  of  which  is  known  to 
the  salvors.  The  question  whether  the  consideration  ex- 
pressed in  the  assignment  is  adequate  or  inadequate  can 
only  be  determined  oy  the  court  when  all  the  circumstances 
of  the  case  are  before  it  at  the  hearing.  All  other  choses  in 
action  can  be  assigned.  Why  should  a  right  to  recover 
salvage  be  alone  excepted  ?  ^^^  ^^  ^^ 

(^)  In  a  subsequent  paragraph  of  the    of  these  two  plaintiffs  of  the  sum  of  £4 
statement  of  defeace  a  tondor  to  each    was  pleaded. 
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Dec.  R.  Sir  Robert  Phillimore  :  This  is  a  cause  of  dis- 
tribution of  salvage,  in  the  course  of  which  a  question  on 
demurrer  has  arisen.  The  plaintiffs  are  sixteen  of  the  crew, 
and  the  defendants  the  owners  of  the  .salving  vessel.  In  the 
4th  paragraph  of  the  statement  of  defence  it  is  stated  as 
follows :  [His  Lordship  here  read  the  4th  paragraph  of  the 
statement  of  defence  as  above  set  out.]  Then  the  next  par- 
agraph sets  out  the  names  of  the  crew,  and  the  sums,  oppo- 
site to  their  names,  which  they  have  received  by  way  of 
purchase  for  the  assignment  of  their  right  to  salvage.  The 
sums  vary  from  £1  to  10^.  Now,  these  two  paragraphs  have 
been  demurred  to  on  the  ground  that  the  agreement  men- 
tioned in  the  4th  paragraph  of  the  statement  of  defence  is 
wholly  void  and  inoperative  *under  the  182d  section  [44 
of  the  Merchant  Shipping  Act,  1854,  and  that  the  plaintiffs 
have  not  abandonea  any  right  to  recover  from  the  defen- 
ants  their  due,  equitable,  and  reasonable  proportion  of 
salvage  reward.  This  demurrer  has  been  argued  before  the 
court,  and  well  argued  on  both  sides.'  The  question  for  the 
court  to  decide  is  whether,  under  the  statute  referred  to,  this 
assignment  of  the  right  to  share  in  salvage  was  or  was  not 
valid.  The  words  of  the  Merchant  Shipping  Act  of  1854, 
8.  182,  are  as  follows:  "...  Everjr  stipulation  by  which 
any  seaman  consents  to  abandon  his  right  to  wages  in  the 
case  of  the  loss  of  the  ship  or  to  abandon  any  right  which 
he  may  have  or  obtain  in  the  nature  of  salvage,  shall  be 
wholly  inoperative."  It  is  contended  that  this  section  is 
not  applicable  to  the  present  case,  or  to  this  deed  of  assign- 
ment, because  it  is  said,  and  has  been  argued,  that  it  is  not 
a  stipulation  bv  which  the  parties  consented  to  abandon  any 
future  rights  they  might  have  in  the  nature  of  salvage,  but 
merely  an  assignment  for  a  valuable  consideration  ;  but  in 
construing  the  act  I  must  look  not  only  to  the  words  but  to 
the  general  purpose  of  the  act,  which  is  well  stated  in  The 
Pride  of  Canadai^)  by  Dr.  Lushington,  in  the  1st  Maritime 
Law  Cases,  where  he  says : — ' 

The  ancient  law  of  the  court  in  questions  of  this  kind  was  undoubted — viz., 
that  whenever  any  sum  had  been  allotted  hj  way  of  salvage,  it  was  competent 
to  any  party  dissatisfied  with  the  distribution  by  the  owners  or  master  to  apply 
to  this  court  for  an  apportionment  of  that  sum  of  money  ;  and  so  jealous  was  the 
law  that  no  man  should  be  deprived  of  his  fair  share  of  this  rewanl,  that  even  be- 
fore the  passing  of  the  act  of  Parliament  ...  it  was  a  general  doctrine  of  this 
court  that  no  seaman  could  enter  into  a  stipulation  of  an  inequitable  nature ; 
and  giving  up  his  salvage  would  so  have  been  deemed  according  to  all  the  au- 
thorities and  principles  laid  down  by  Lord  Stowell  and  every  other  judge,  upon 
the  subject.  ... 

(1)  Br.  &  Lush.  AdoL,  203 ;  1  Mar.  Law  Cases,  406. 
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My  learned  predecessor  then  proceeds  to  advert  to  the 
subsequent  statute,  the  Merchant  Shipping  Amendment  Act 
of  1862  (25  &  26  Vict.  c.  63),  s.  18.  It  is  not  necessary  that 
I  should  consider  the  force  of  that  section,  for  it  is  clearly 
inapplicable  to  the  present  case,  being  applicable  only  to 
salvors  who  have  gone  on  board  ships  on  terms  of  agreement 
to  be  employed  for  salvage  service.  It  is,  however,  not 
altogether  without  bearing  upon  the  case  to  refer  to  27  &  28 
45]  Vict.  c.  24,  s.  15,  by  which  under  the  *heading  *' dis- 
tribution of  salvage,  bounty,  prize,  and  other  money,"  it  is 
enacted  that, 

Any  assignment,  sale,  or  contract  of  or  relating  to  any  such  money  as  afore- 
said, payable  in  respect  of  the  services  of  any  petty  officer  or  seaman,  non-com- 
missioned officer  of  marines,  or  marine,  other  than  such  as  may  be  made  or 
entered  into  under  the  authority  of  and  in  conformity  with  any  such  order  in 
council,  shall  be  void. 

The  Legislature,  in  the  182d  section  of  the  Merchant  Ship- 
ping Act,  1854,  to  which  I  have  already  adverted,  and  which, 
in  my  opinion,  is  applicable  to  the  present  case,  could  not 
have  intended  to  provide  merely  against  the  abandonment, 
without  any  valuable  consideration  whatever,  of  a  right  to 
share  in  salvage ;  but  it  must  have  intended,  looking  to  the 
general  purpose  of  the  act,  to  protect  seamen  in  the  assign- 
ment of  their  rights  before  and  after  salvage  service  had 
been  rendered.  The  section  of  the  statute  is  in  aid  of  the 
general  law,  and  not  as  a  substitute  for  it.  I  think  the 
demurrer  must  be  sustained,  and  that  the  plaintiffs  are  en- 
titled to  costs.     I  grant  leave  to  amend. 

Solicitor  for  plaintiffs :  Coote. 

Solicitors  for  defendants :  Pritchard  <6  Sons. 


[2  Probate  Division,  62.] 
Not.  28,  1876. 

52]  '         *The  Cynthia.    (H.  293.) 

CoUmon — Control  of  Dock-mcuier — Harbors,  Docks,  and  Piers  Clauses  Act,  1847  (10 
Viet.  c.  27),  s.  62 — Negligence  of  Master  of  Vessel  entering  Dock, 

The  Bteamer  C,  coming  into  the  St.  Katharine's  Docks,  fell  against  two  barges, 
and  drove  them  against  a  vessel  called  the  V.,  which  was  lying  alongside  the  St 
Katharine's  Wharf;  a  skiff  was  between  tlio  V.  and  the  wharf,  and  in  such  a  position 
as  not  to  be  visible  to  those  on  board  the  C.  By  reason  of  the  C.  falling  against  the 
barges  the  V.  was  driven  towards  the  wharf,  and  crushed  the  skiff  against  the 
wharf.  At  the  time  of  the  collision  the  C.  was  within  the  prescribed  limits  within 
which  Uie  jurisdictioa  of  the  dock-master  extended,  and  she  was  coming  into  dock 
under  the  direction  of  the  dock-master.  A  cause  of  damage  was  instituted  in  the 
City  of  London  Court  on  behalf  of  the  owner  of  the  skiff  and  the  owners  of  her 
cargo  against  the  owners  of  the  C.  to  recover  for  the  damage  done  to  the  skiff  and 
her  cargo  : 
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Held,  OD  appeal  (reversing  the  judgment  of  the  court  below),  that  the  accident 
mieht  have  been  avoided  if  the  master  of  the  C.  had  taken  proper  precautions  m  en- 
tering the  dock,  and  that  the  G.  must  be  condemned  in  the  damage  proceeded  for. 

This  was  an  appeal  from  a  decree  of  the  City  of  London 
Court  in  an  action  of  collision,  instituted  on  behalf  of  the 
owner  of  the  skiflf  Emily  and  the  owners  of  her  cargo  against 
the  steamship  Cynthia. 

The  evidence  given  in  the  City  of  London  Court  was  in 
substance  as  follows : — 

At  the  time  the  collision  occurred,  the  Cynthia  was  entering  the  St.  Katha- 
rine's Docks  under  her  own  steam,  having  a  Trinity  pilot  on  bdiard,  and  she  was 
within  the  prescribed  limits  within  the  meaning  of  the  5^  section  of  the  Har- 
bors, Docks,  and  Piers  Clauses  Act.  A  steamer  called  the  Vigilant  was  lying 
alongside  the  St.  Katharine's  Wharf  close  to  the  entrance  of  the  dock.  Outside 
the  Vigilant  two  barges  were  lying,  and  inside,  between  the  Vigilant  and  the 
wharf,  the  Emily  was  lying  ;  slie  was  in  such  a  position  as  not  to  be  visible  to 
those  on  board  the  Cynthia.  The  dock-master  was  on  the  pier-head  giving 
orders  to  vessels  coming  in  and  going  out  of  dock.  The  Cynthia  was  allowed  to 
fall  against  the  barges  in  such  a  manner  as  to  force  the  Vigilant  against  the  skiff, 
and  to  cause  the  Vigilant  to  crush  the  skiff  against  the  vmarf. 

According  to  the  witnesses  for  the  defendants,  the  Cyn- 
thia had  been  swung  by  means  of  a  rope  from  the  pier-head, 
and  after  she  had  been  swung,  the  rope  was  cast  off,  and  the 
Cynthia  was  allowed  to  drop  clear,  and  the  tide  carried  her 
against  the  barges. 

On  behalf  of  the  plaintiff  it  was  contended  that  the  Cyn- 
thia *ought  to  have  had  a  tug  to  hold  her,  or  she  ought  [53 
to  have  had  a  check  rope  made  fast  to  one  of  the  warping 
buoys  in  the  river,  called  the  Middle  buoy. 

The  pilot  of  the  Cynthia  gave  evidence  for  the  defendants 
as  follows : — 

From  the  time  I  got  the  Cynthia  within  the  prescribed  limits  I  gave  no  orders 
except  the  orders  given  by  the  dock-master,  and  all  those  orders  were  obeyed. 
By  tue  orders  of  the  dock-master  the  Cynthia  was  allowed  to  drop  with  the 
tide.  The  dock-master  gave  no  orders  with  respect  to  the  barges.  I  pointed 
in  that  way  to  him  as  much  as  to  say  "the  barges."  He  said,  "  All  right,  let 
her  come." 

The  dock-master  was  called  as  a  witness  for  the  defen- 
dants, and  he  said : — 

It  is  not  usual  for  a  vessel  the  size  of  the  Cynthia  to  take  a  tug.  I  gave  all 
the  necessary  orders  to  bring  the  Cynthia  properly  into  dock.  If  the  Cynthia 
had  had  a  warp  out  to  the  Middle  buoy  I  should  have  given  orders  to  let  it  go. 
I  gave  no  orders  to  prevent  the  Cynthia  falling  alongside  the  barges.  I  did  not 
see  the  skiff. 

The  learned  judge  of  the  City  of  London  Court  (Mr.  Com- 
missioner Kerr)  decreed  that  judgment  with  costs  should  be 
entered  for  the  defendants.  The  owners  of  the  Emily  and 
her  cargo  appealed  to  this  court. 
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Nov.  25.  On  this  day  the  appeal  was  heard  before  the 
judge,  assisted  by  two  of  the  Elder  Brethren  of  the  Trinity 
Corporation. 

It  appeared  by  the  proceedings  in  the  court  below,  filed 
in  the  registry  for  the  purposes  of  the  appeal,  that  the 
learned  judge  of  the  court  below,  in  the  course  of  the  hear- 
ing before  him  had  made  the  following  observations : — 

Mr.  Commisbioneb  Eerii  :  Prima  fade  it  was  the  duty  of  the  people  on 
board  the  Cynthia  to  have  seen  the  position  of  the  Emily,  bat  at  the  time  of  the 
accident  the  Cynthia  was  under  the  control  of  the  dock  authorities.  If  the 
dock  authorities  had  been  defendants  in  the  action,  I  should  have  made  them 
responsible  ;  but  I  cannot  find  that  there  is  evidence  of  any  act  of  negligence 
on  the  part  of  the  Cynthia.  She  acted  entirely  in  obedience  to  the  orders 
that  came  from  the  dock-master.  Here  there  is  a  statutory  authority  vested 
in  the  dock  authorities  to  exercise  an  exclusive  control  within  the  prescribed 
limits.  It  has  never  been  decided  that  it  is  in  the  power  of  any  master  or 
pilot  to  supersede  the  dock-master's  orders  if  he  thinks  the  dock-master  is 
going  wrong. 

I  nixd,  as  facts,  that  there  was  no  order  given  with  a  view  to  keep  the  Cynthia 
away  from  the  barges,  and  that  the  Emily  was  lying  in  a  proper  place.  I  can- 
not find  as  a  fact  that  the  Cynthia  knew  of  the  existence  of  the  Emily,  nor  can 
I  go  into  the  question  whether  the  Cynthia  could  have  been  kept  off  the  barges 
54]  if  the  *dock-master  had  not  required  her  to  be  got  into  the  dock.  I  am 
of  opinion  that  if  the  dock-master  had  been  aware  of  the  existence  of  the  skiff 
he  must  have  lost  the  tide  rather  than  smash  the  skiff.  I  find  as  a  fact  that  the 
dock  authorities  did  not  know  that  the  skiff  was  in  the  position  in  which  she 
was  ;  in  my  opinion  they  might  and  ought  to  have  known  it.  This  finding, 
however,  does  not  help  the  plaintiffs,  as  the  action  has  not  been  brought  against 
the  dock  authorities. 

a.  E.  Webster  and  W.  G.  F.  PhilUmore^  appeared  for 
the  appellants,  the  owners  of  the  Emily  and  her  cargo  :  No 
accident  would  have  happened  to  the  Emily  if  the  master  of 
the  Cynthia  had  taken  the  ordinary  precaution  of  putting 
out  a  rope  to  check  the  stern  of  the  Cynthia  from  swinging 
against  the  barges.  Such  a  precaution  the  master  of  the 
Cynthia  was  bound  to  take,  and  his  owners  must  be  answer- 
able for  the  consequences  of  his  neglect.  It  is  true  that  the 
dock-master  had  given  orders  for  the  Cynthia  to  go  into 
dock,  but  s.  62  oi  the  Harbors,  Docks,  and  Piers  Clauses 
Act,  1847,  only  gives  the  harbor  authorities  jurisdiction  to 
regulate  the  time  and  mode  of  entering  and  leaving  the  dock, 
and  does  not  free  the  owners  of  a  vessel  ordered  to  enter 
from  liability  in  a  case  where,  as  here,  the  master  of  such 
vessel,  whilst  obeying  the  orders  given,  has  been  guilty  of 
contributory  negligence.  This  was  virtually  decidea  by  this 
court  in  the  case  of  The  Belgic  (').  The  case  of  Tfce  Bil- 
bao {*)  will  be  relied  on  on  the  other  side,  but  there  the 
only  question  was,  whether  the  collision  had  been  brought 
about  solely  by  the  fault  of  the  dock-master.      The  rule 

(*)  See  note  at  end  of  case,  p.  57.  (')  Lash.  Adm.,  149. 
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laid  down  by  the  Judicial  Committee  of  the. Privy  Coundl 
in  the  case  of  The  Jpna  (')  with  respect  to  the  duty  of  the 
master  and  crew  of  a  vessel  under  the  control  of  a  pilot  com- 
pulsorily  in  charge  is  equally  the  governing  rale  applicable 
in  cases  where  the  master  of  a  vessel  has  negligently  obeyed 
the  orders  of  a  dock-mal3ter,  in  entering  dock  without  proper 
precautions. 

Milward^  Q.C.,  and  O,  Brttce,  for  the  respondents,  the 
owners  of  the  Cynthia :  The  Cynthia  at  and  previous  to 
the  collision  was  within  the  limits  prescribed  by  the  St. 
Katharine's  Docks  Act,  1864,  that  is,  within  100  yards  of  the 
entrance  of  the  dock  (see  the  London  and  St.  Katharine's 
Docks  Act,  1864,  27  &  28  Vict.  c.  clxxviii,  ss.  62,  92,  and 
sched.  4,  pt.  ii  (6  Geo.  4,  c.  cv,  s.  100) ) ;  she  was,  therefore, 
as  a  vessel  going  into  dock,  under  the  sole  control  of  the  dock- 
master  for  all  purposes  of  navigation,  and  her  *master  [55 
and  crew  were  accordingly  bound  implicitly  to  obey  his 
orders :  The  Bilbao  {*) ;  Tae  Excelsior  (•).  It  was  not  the 
duty  of  the  master  of  the  Cynthia  to  interfere  with  the  dis- 
cretion of  the  dock-master  as  to  what  precautions  should  be 
taken  in  entering  the  dock,  and  if  he  had  done  so  and  dam- 
age had  ensued  he  would  have  been  held  liable:  The 
Broeder  Trow  (*).  Moreover,  the  Cynthia  had  a  priTna  facie 
right  to  enter  the  dock,  and  the  only  duty  which  in  any  cir- 
cumstances could  have  been  cast  upon  her  master  would 
have  been  to  keep  clear  of  such  vessels  as  were  visible.  The 
position  of  the  Emily  was  unknown  to  him.  The  case  of 
The  Belgic  (*)  really  affords  no  guide  to  a  decision  in  this 
case,  for  in  that  case  no  order  was  given  to  the  master  by 
the  dock-master  at  all,  but  the  collision  was  really  brought 
about  by  an  act  for  which  the  master  was  entirely  responsi- 
ble. Tne  rules  laid  down  with  regard  to  contributory  negli- 
gence in  cases  of  compulsory  pilotage-  can  have  little  or  no 
beariujg  where  express  control  over  a  vessel  is  given  by  stat- 
ute to  a  public  officer. 

Webswr^  in  reply. 

Cur.  adv.  vuU. 

Nov.  28.  Sir  Robert  Phillimore  :  This  is  an  appeal 
from  the  City  of  London  Court.  A  small  skiff,  the  Emily, 
was  lying  underneath  a  crane  on  the  St.  Katharine's  Wharf 
in  the  River  Thamies,  taking  in  goods,  and  outside  of  her 
lay  a  steamer  called  the  Vigflant.  Outside  the  Vigilant  lay 
two  barges.     A  steamer  called  the  Cynthia  coming  into  the 

(»)  Law  Rep..  1  P.  C,  426,  432.  (*)  17  Jur.,  94. 

(')  Lush.  Adin.,  140.  (*)  See  note  at  end  of  case,  p.  57. 

(«)  Law  Rep.,  2  A.  «t  E.,  268. 

20  Eng.  Rep.  74 
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St.  Katharine's  Dock,  fell  with  her  port  side  against  the 
barges,  drove  the  barges  into  the  Vigilant,  breaking  her 
bobstay  and  figure-head,  and  also  driving  the  Vigilant  into 
the  skiff,  to  which  she  did  considerable  damage. 

The  learned  judge  found  as  a  fact  that  the  skiff  was  in  no 
way  to  blame,  and  had  a  right  to  recover  against  the  dock 
company,  but  not  against  the  Cynthia,  against  whom  the 
action  was  brought.  In  his  opinion  the  Cynthia  was  bound 
bv  the  statutes,  to  which  I  will  presently  refer,  strictly  to 
obey  the  orders  of  the  dock-master,  and  to  take  no  measures 
except  those  which  he  prescribed.  Those  orders  brought 
about  the  collision,  and  therefore  the  Cynthia  was  not  to 
56]  blame  ;  and  he  dismissed  her  from  the  *suit.  There 
are  two  points  raised  for  my  consideration.  First,  was  the 
Cynthia  guilty  of  negligence  which  caused  the  collision  with 
the  skiff?  Secondly,  was  she  relieved  from  responsibility 
by  being  under  the  sole  control  of  the  dock  company,  whose 
orders  she  obeyed. 

As  to  the  first  point,  I  have  conferred  with  the  Trinity 
Masters,  and  will  state  their  opinion,  in  which  I  agree,  to 
this  effefct : — 

The  Cynthia  ought  to  have  had  a  rope  passed  to  the  Mid- 
dle buojr,.  to  have  been  used  if  necessary.  If  she  was  found 
to  be  swinging  on  the  barges,  the  rope  would  have  enabled 
her  to  keep  her  quarter  off  the  barges.  She  was  dropping 
up  with  the  tide  and  swinging  alongside  of  the  barges. 

The  pilot  saw  that  she  would  come  into  collision  with  the 
barges,  and  pointed  it  out  to  the  dock-master.  The  pilot 
had  no  right  to  calculate  on  touching  the  barges  so  lightly 
as  not  to  cause  damage  to  them  or  to  the  vessels  on  the  other 
side. 

With  respect  to  the  position  of  the  skiff,  we  think  that 
she  was  not  in  an  improper  place,  biit  in  the  exercise  of  her 
clear  right  in  lying  where  she  was. 

As  to  the  contention  that  if  a  rope  had  then  been  there 
the  Cynthia  could  not  have  got  in  that  tide,  in  the  first  place, 
that  would  not  justify  her  in  doing  damage  to  another  ves- 
sel ;  in  the  second  place,  the  Trinity  Masters  are  of  a  wholly 
different  opinion,  thinking,  on  the  contrary,  that  the  rope 
would  have  assisted  .the  Cynthia  to  go  in  without  squeezing 
or  damaging  any  other  vessel. 

As  to  the  second  point,  the  10  Vict.  c.  27,  s.  52,  and  the 
local  act  of  the  St.  Katharine's  Docks  are  relied  upon  by 
the  respondents.  The  latter  act  extends  the  distance  within 
which  the  harbor-master's  authority  can  be  exercised  to  a 
hundred  yards.     The  former  statute  provides  that  *'  the  har- 
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bor-master  may  give  directions  .  .  .  for  regulating  the  time 
at  wliich,  and  tlie  manner  in  which,  any  vessel  shall  enter 
into,  go  oat  of,  or  lie  in  or  at  the  harbor,  dock,  or  pier,  and 
within  the  prescribed  limits.  ..."  That  is  to  say,  the  har- 
bor-master's authority  extends  to  the  manner  in  which  the 
vessel  is  to  enter  the  dock,  and  her  position  when  therein, 
and  for  a  disobedience  to  his  directions  the  63d  section  im- 
poses a  penalty  of  not  exceeding  £20.  But  the  act  did  not,  ' 
in  my  judgment,  intend  to  exempt  ,the  pilot  or  captain  of 
the  vessel  from  the  duty  of  navigating  her  with  proper 
caution  so  *far  as  other  vessels  are  concerned;  in  [57 
other  words,  the  orders  of  the  harbor-master  are  to  be  exe- 
cuted with  care,  and  not  negligently,  as  in  the  present  case. 
In  the  analogous  case  of  exemption  from  liability  by  reason 
of  having  a  pilot  on  board,  it  has  been  ruled  by  the  Privy 
Council  that  in  construing  the  Pilotage  Acts  it  is  not  enough 
for  the  owners  "to  prove  that  there  was  fault  or  negligence 
in  the  pilot — they  must  prove,  to  the  satisfaction  of  the 
court  which  has  to  try  the  question,  that  there  was  no  de- 
fault whatever  on  the  part  of  the  officers  and  crew  of  their 
vessel,  or  an^  of  them,  which  might  have  been,  in  any  de- 
gree, condiicive  to  the  damage  ":  The  lona  (*). 

The  authority  of  The  Biloao^  Q  was  cited  by  the  respon- 
dents ;  but  that  was  a  case  decided  on  demurrer.  I  nave 
looked  at  the  papers,  and  find  that  the  defence  was  as 
follows : — 

And  the  defendant's  proctor  says  that  before  and  At  the  time  of  the  damage 
complained  of,  those  on  board  the  Bilbao  were  acting  under  the  directions  given 
by  the  dock-master  of  the  said  Victoria  Docks,  and  within  the  aforesaid  limits 
of  ihe  authority  of  the  said  dock-master,  and  that  the  said  damage,  if  occasioned 
by  any  mismanagement  of  the  Bilbao,  was  solely  occasioned  by  the  default  of  ' 
the  said  dock-master,  and  that  the  owners  of  the  said  vessel  are  not  responsible 
in  law  for  the  same. 

It  was  a  datum  in  that  case  that  the  damage  was  occasioned 
solely  by  the  dock-master.  Whereas,  in  this  case,  it  ap- 
pears that  the  damage  was  not  caused  solely  by  the  orders 
of  tlie  dock-master,  but  by  carelessness  in  their  execution. 
I  must  reverse  the  sentence  of  the  court  below,  and  pro- 
nounce the  Cynthia  to  blame  for  this  collision.  Costs  for 
appellants. 

Solicitor  for  appellants :  Farnjield. 
Solicitors  for  respondents :  Flux  &  Co, 

(')  Law  Rep.,  1  P.  C,  426,  432.     See    in  Clyde  NavipaHon  Co.  y.  Barclay  {lA^^. 
now,  as  to  the  rule  laid  down  in  the    Cas.,  790). 
lona,  the  judgment  of  the  UouBe  of  Lords        (')  Lush.  Adm.,  149. 
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Nor.  16, 1876. 

Thk  BKI.GIC.    (7378.) 

This  was  a  cause  of  appeal  from  the  City  of  London  Court  instituted  in  the 
High  Court  of  Admiralty,  on  behalf  of  the  owners  of  the  steamship  Beleic 
against  the  dumb  barge  Kertch,  and  her  owners  respondents  intervening.  The 
68]  *facts  of  the  case  and  the  nature  of  the  judgment  appealed  from  appear 
from  the  judgment  of  the  court. 

Nov.  8.  BiUtt  Q.C.,  O.  Bruce,  and  J".  P.  AtpinaU,  appeared  on  behalf  of  the 
appellants  and  contended  that  before  the  collision  the  Kertch  had  been  moored 
in  an  improper  place,  and  that  the  collision  was  either  inevitable  or  an  accident 
for  which  the  owners  of  the  Belgic  were  not  respoQsible,  as  it  had  been  caused 
by  the  orders  of  the  dock-master  of  the  Victoria  Docks,  under  whose  control  the 
Belgic  was  at  the  time  of  the  collision,  or  of  a  pilot  who  then  was  on  board  the 
Belgic  by  compulsion  of  law. 

R.  E.  Webster,  and  F.  W.  Baikes,  on  behalf  of  the  respondents :  The  cases  of 
The  Bilbao  Q)  and  The  EaH  of  Auckland  O,  10  Vict  c.  27,  ss.  62,  63,  and  16 
&  17  Vict.  c.  cxxxi,  s.  46,  were  referred  to. 

Cur,  adv,  vuU, 

Nov.  16.  Sm  Robert  Phillihobe  :  This  is  an  appeal  from  the  City  of 
London  Court  in  a  cause  of  collision.  The  Belgic,  a  screw-steamer,  370  feet 
long  and  of  between  2,000  and  3,000  tons,  on  the  26th  of  November  last,  in  the 
daytime,  came  stem  foremost  out  of  the  Victoria  Dock  and  ran  into  a  dumb 
barge  or  lighter  called  the  Kertch,  and  sunk  her,  doing  also  damage  to  another 
barge.  The  owners  of  the  Kertch  brought  their  action  against  the  Belgic  in  the 
court  below  and  obtained  the  judgment  of  the  court  in  their  favor.  The  learned 
judge,  assisted  by  nautical  assessors,  said  that  he  did  not  decide  any  point  of 
law,  but  he  found  as  a  fact  that  the  pilot  was  not  exercising  control  over  the 
steamer  and  that  the  master  did  not  take  proper  precautions  in  coming  out  into 
the  river,  and  therefore  was  to  blame  for  the  collision.  The  appellants  contend 
that  this  judgment  ought  to  be  reversed  upon  three  grounds,  viz.:  First,  that 
the  Kertch  was  to  blame  for  lying  where  she  did  ;  secondly,  that  the  Belgic  was 
not  responsible  because  she  was  under  the  orders  of  the  dock-master  or  the  pilot ; 
and,  thirdly,  that  the  collision  was  inevitable. 

This  last  ground  may  be  at  once  disposed  of.  The  collision  was  clearly 
evitable.  Then,  as  to  the  first  ground,  the  Kertch  was  a  dumb  barge  laden 
with  wood  and  iron  for  a  ship  in  the  Victoria  Docks.  The  bar^e  arrived  at  dead 
low  water  near  the  dock  entrance,  and  brought  up  outside.  There  were  fifty  or 
sixty  barges  also  laying  alongside.  Two  hours  before  high  water  the  Kertch 
was  ordered  by  the  dock  company's  servants  to  shift  higner  up,  which  order 
was  obeyed,  and  one  of  them  handed  a  rope  after  coming  on  board  her,  saying, 
*'  That  will  do,  Bob,  here  is  something  that  will  hold  you."  Looking  to  these 
and  other  circumstances,  I  am  of  opinion  that  the  barge  was  not  to  blame  for 
lying  where  she  did.  The  remaining  ground  of  objection  is  now  to  be  consid- 
ered. I  agree  with  the  opinion  of  counsel  that  the  learned  judge  of  the  court 
below  had  not  only  a  question  of  fact,  but  also,  to  some  extent,  a  question  of 
law,  to  consider  ;  because  if  the  master  was  to  blame  for  this  collision,  it  must 
be  on  the  ground  that  neither  the  authority  of  the  dock-master  nor  of  the  pilot 
had  superseded  at  the  time  of  the  collision  the  authority  of  the  master.  The 
dock-master  was  naturally  anxious  to  get  rid  of  this  long  steamer  in  order  to 
admit  other  vessels  waiting-  to  come  in.  The  principal  facts  appear  to  be  that 
59 J  the  gates  were  opened  about  an  hour  and  a  half  before  *high  water.  The 
dock-master  ordered  the  Belgic  to  go  out  astern.  About  this  time  a  schooner 
dropped  her  anchor  near  the  mouth  of  the  entrance.  The  pilot  (who  says  he 
was  not  at  that  time  in  charge)  seeing  that  a  collision  with  the  schooner  on  the 
one  side  or  the  barge  on  the  other  would  be  inevitable  if  the  Belgic  went  out, 

(')  Lush.  Adin.,  143.  O  Lush.  Adm.,  387. 
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took  upon  himself  to  order  the  Belfic  to  go  ahead,  thereby  stopping  her  waj. 
Upon  this  the  dock-master  said,  ''What  are  you  going  to  do?  you  can't  stop 
here;  you  are  stopping  our  work."  The  pilot  said,  "We  are  going  to  do 
nothing."  And  after  a  pause  the  dock-master  said,  *'  Well,  will  you  let  our  tug 
take  hold  of  you  and  pull  you  out?"  The  pilot  said,  **As  you  like."  The 
steamer  was  pulled  out,  the  tug  proved  too  weak  to  hold  the  steamer  oSt,  and 
she  ran  into  the  barge. 

It  has  been  pressed  upon  me  that  either  the  harbor-master  or  the  pilot  was  in 
command.  The  pilot  expressly  says  that  he  had  not  as  yet  taken  charee,  but  I 
also  think  that  the  dock-master  was  still  exercisinsf  his  authority.  I  do  not 
think  it  necessary  to  consider  whether  a  master  womd  be  obliged  by  the  dock- 
master  to  ex^ute  an  order  which  manifestly  would  bring  about  a  collision.  I 
think  he  would  not  be  so  obliged,  but  I  need  not  decide  that  point,  because  I 
am  of  opinion  that  no  command  was  given  to  the  master  by  the  dock-master. 
A  proposal  was  made,  which  was  accepted  on  behalf  of  the  master.  The  dock- 
master  is  not  bound  to  find  a  tug  for  ships  in  dock,  at  least  no  such  obligation 
has  been  shown  to  me.  The  master  chose  to  adopt  the  tug  as  his  own  motive 
power  for  the  occasion,  it  proved  too  weak,  and  the  master  is  as  much  respon- 
sible to  third  parties  for  the  consequences  as  if  it  had  been  his  own  tug.  I  de- 
cline to  reverse  the .  decision  of  the  court  below,  and  dismiss  the  appeal  with 
costs  ('). 

^Solicitors  for  appellants  :    Wood  &  Tinkler, 
Solicitor  for  respondents  :  Famfield. 

{})  From  this  judgment  the  owners  of  heard,  the  Court  of  Appeal,  without  call- 
the  Belgic  appealed  to  the  Court  of  Ap-  ing  on  the  respondents,  dismissed  the 
peal.    On  the  appeal  coming  on  to  be    appeal  with  costs.    C.  A.,  Feb.  29,  1876. 


[2  Probate  Division,  60.] 
Jan.  18,  1877. 

*Dench  and  Dench  v.  Dench  and  Others.       [60 

lAthograpfied  Will — AUercUuma — Not  noticed  hy  Witnesses — DedarcUions  before  Execu- 
tion— Presumj^on, 

The  testator  having  obtained  the  lithographed  form  of  a  will  by  which  the  prop- 
erty was  left  to  aU  the  children  absolutely  on  the  death  of  the  wife,  filled  up  the 
blanks  in  his  own  handwriting,  and  in  the  place  of  the  bequest  to  the  children  in- 
terlined the  words  "  To  my  only  son  A.  B.'*  The  bequest  to  all  the  children  was 
cancelled  by  a  line  drawn  through  it  No  reference  was  made  to  the  alterations  in 
the  attestation  clause,  nor  were  any  initials  placed  in  the  margin  to  identify  them. 
The  surviving  attesting  witness  had  no  knowledge  whether^ the  alterations  were 
made  at  the  time  of  execution.  The  testator  had  one  child,  a  son,  by  the  second  wife, 
who  took  a  life  interest  under  the  will,  and  five  children  by  a  previous  marriage. 
The  court  held  that  the  presumption  arising  from  the  ignorance  of  the  witness  was 
rebutted  by  a  declaration  of  the  testator,  made  previous  to  the  execution  of  the  will, 
that  he  intended  to  provide  for  the  child  of  the  second  marriage  and  by  the  other 
circumstances  of  the  $ase. 

Edward  Dench  of  19  York  Place,  Brighton,  Sussex,  died 
on  the  20th  of  January,  1876,  having  executed  a  will  bear- 
ing date  the  2d  of  May,  1871,  in  which  he  appointed  Mr. 
William  Martin  executor.  The  will  was  a  lithographed 
form  indorsed,  '*Form  of  a  will  for  children  absolutely  after 
the  death  of  the  wife."  It  was  to  the  following  effect,  the 
words  in  italics  being  in  the  handwriting  of  the  testator,  the 
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rest  lithographed.  "This  is  the  last  will  and  testament  of 
me  Edward  Dench^  of  19  York  Pldce^  Brighton.  I  direct 
that  all  my  iust  debts  and  funeral  and  testamentary  ex- 
penses be  paid  and  satisfied  by  my  executors  {prustee  written 
over  this  last  word)  hereinafter  named  as  soon  as  conven- 
iently may  be  after  my  decease.  I  give,  devise,  and  be- 
queath all  the  rest,  residue,  and  remainder  of  my  estate 
and  effects  whatsoever  and  wheresoever,  both  real  and  per- 
sonal, whether  in  possession,  reversion,  remainder,  or  ex- 
pectancy unto  Mr,  William  Martin^  aad  10  Gloucester  Place^ 

■to. 

Brighton^  their  executors  and  administrators,  upon  trust,  to 
permit  and  suffer  my  dear  wife,  Mary  Ann  B.  Dench  to 
nave  the  use  and  enjoyment  of  all  such  parts  as  shall  not 
yield  income,  and  to  invest  the  residue  of  such  of  my  estate 
as  shall  not  have  been  applied  in  payment  of  my  debts  and 
funeral  and  testamentary  expenses  in  some  or  one  of  the 
61]  *public  stocks  or  funds  of  Great  Britain  (not  being 
terminable  annuities),  and  to  pay  the  dividends,  interest, 
and  annual  produce  thereof,  and  also  the  rents,  interest,  and 
profits  of  all  such  other  parts  of  my  said  estate  as  shall 
yield  income  unto  my  said  wife  during  the  term  of  her 
natural  life,  and  from  and  after  her  decease  I  give,  devise, 
and  bequeath  the  same  and  every  part  thereof  to  my  only 
son  Harry  Dench  (these  words  were  interlined)  and  among 
all  and  every  my  children  who  shall  be  living  at  the  time 
of  the  decease  of  my  said  wife  in  equal  shares  and  propor- 
tions, and  the  issue  of  such  of  them  as  shall  be  dead  (such 
issue,  nevertheless,  taking  only  such  share  to  which  their 
deceased  parent  should  have  been  entitled  in  the  event  of 
such  parent  surviving  my  said  wife)  (all  the  words  from  the 
interlineation  to  this  last  word  had  been  at  some  time  either 
before  or  after  execution  cancelled  by  running  a  pen  through 
them)  to  and  for  his  or  their  own  use  and  benefit  absolutely, 
and  I  nominate,  constitute,  and  appoint -3/r.  William  Martin^ 
of  10  Gloucester  Place,  aftd  Brighton,  Sussex,  executor  of 
this  my  will."  The  ordinary  attestation  clause  followed, 
containing  no  reference  to  the  alterations,  nor  were  ther« 
any  initials  in  the  margin  of  the  will  to  identify  them.  The 
will  was  on  the  first  side  of  a  sheet  of  paper  and  completed 
on  that  side. 

The  plaintiffs,  namely,  the  widow^  on  her  own  behalf,  and 
on  behalf  of  her  son,  Harry  Dench,  propounded  this  will 
with  the  alterations  and  obliterations  appearing  thereon. 
The  defendants  pleaded  that  the  obliterations,  interlinea- 
tions, and  other  alterations  now  appearing  in  the  body  of 
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the  said  will,  were  not,  nor  was  either  of  them,  made  in  the 
said  will  before  the  due  execution  thereof  by  the  testator. 

William  Beck,  the  only  surviving  attesting  witness,  de- 
posed that  he  knew  Mr.  Dench,  the  testator,  that  in  May, 
1871,  Mr.  Dench  came  to  his  oflSice  as  a  wine  merchant  with 
a  paper  in  his  hand.  His  brother  Edwin  Beck  was  there. 
He  asked  Edwin  Beck  in  deponent's  presence  to  witness  his 
will.  Edwin  Beck  (since  deceased)  put  his  signature  to  it, 
and  then  deponent  did  so  also.  He  identified  the  signatures 
of  his  brother  and  himself.  The  deceased  wrote  his  signa- 
ture just  before  they  did,  at  any  rate,  it  was  there  when  they 
signed.  The  deponent  did  *not  look  at  the  will  when  [62 
he  signed  it,  and  he  has  no  recollection  whether  it  was  on  a 
lithographed  form.  It  was  folded  at  the  time,  folded  in 
half,  showing  only  the  lower  part.  Deponent  did  not  notice 
whether  there  were  any  lines  struck  out  when  he  witnessed 
it,  or  whether  there  were  any  interlineations.  He  was  busy 
at  the  time,  and  did  not  observe  them.  On  cross-examina- 
tion, he  said  that  he  and  his  brother  were  the  only  persons 
present  when  the  will  was  executed.  The  table  was  covered 
with  bottles,  leaving  only  a  narrow  ledge  vacant,  which  was 
the  reason  the  will  was  folded.  He  could  not  say  whether 
lines  were  drawn  through  any  part  of  the  lithographed  form. 
He  noticed  two  handwritings  on  the  will.  It  seemed  to  him 
there  were  two  writings. 

Mrs.  Dench,  the  widow,  deposed  that  there  was  one  child 
(Harry  Dench)  of  her  marriage  with  deceased.  She  had 
asked  her  husband  to  make  a  will  in  his  favor.  In  June, 
1871,  her  husband  gave  her  a  paper  and  said  that  would  do 
for  her,  and  in  1874  a  packet  of  papers.  She  did  not  look 
at  the  papers  in  her  husband's  liietime,  but  after  his  death 
it  was  found  that  the  paper  he  first  gave  her  was  a  will  dated 
the  11th  of  August,  1868,  executed  before  the  birth  of  their 
child,  by  which  everything  was  given  to  her  absolutely,  and 
she  was  named  sole  executrix.  The  will  now  propounded, 
and  in  its  present  state,  was  found  in  the  packet  given  to 
her  in  1874. 

Mr.  Martin  deposed  that  some  time  after  1869  he  visited 
the  deceased  at  his  house  at  Brighton,  and  the  deceased  told 
him  he  was  going  to  make  a  will  and  name  him  executor, 
and  that  that  poor  boy  (meaning  his  son  by  the  second  mar- 
riage) was  to  be  provided  for.  On  a  subsequent  occasion 
the  deceased  produced  a  will  and  read  the  contents  to  depo- 
nent. He  then  placed  the  will  in  deponent's  hand,  but 
deponent  did  not  peruse  it,  nor  could  he  say  it  was  on  a 
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lithographed  form.  Moreover,  he  did  not  notice  who  wit- 
nessed it. 

There  was  evidence  that  the  deceased  had  five  children 
by  his  first  marriage  who  attained  the  age  of  twenty-one 
years ;  that,  under  the  will  of  William  Lambert,  a  relation 
of  the  first  wife,  real  estate  at  Brighton,  with  a  rental  of 
£1,000  per  annum,  was  left  to  the  testator  for  his  life,  and 
63]  on  his  death  to  the  children  of  the  *first  marriage  who 
attained  the  age  of  twenty-one  years  absolutely.  One  of 
such  children  attained  the  age  of  twenty-one  years,  but  died 
in  the  lifetime  of  his  father,  who  thereby  succeeded  to  his 
share  in  the  estate.  The  personalty  of  the  deceased  did  not 
amount  in  value  to  more  tnan  £600  or  £700. 

In  the  course  of  the  hearing  a  discussion  arose  whether 
the  contents  of  the  will,  as  read  by  the  deceased  to  Mr. 
Martin,  could  be  given  in  evidence  as  a  declaration  made 
subsequent  to  the  execution  of  the  will,  and  the  cases  of  Doe 
V.  Palmer  (*),  and  Sugden  v.  Lord  81.  Leonards  (*)  were 
cited.  Ultimately  the  court  decided  that  it  would  not  act 
on  that  evidence. 

Dr.  Deane^  Q.C.  {C.  A  Middleton  with  him),  for  the  plain- 
tiffs :  The  presumption  arising  from  the  want  of  evidence 
as  to  the  time  alterations  were  made  in  a  will  is  not  so  strong 
in  a  lithographed  as  in  a  written  will,  because  there  must 
necessarily  be  some  alterations  and  additions  made  in  such 
a  will  before  execution.  All  that  appears  in  the  handwrit- 
ing of  the  deceased  was  necessary  to  carjy  out  his  intention 
as  expressed  to  Mr.  Martin  to  make  him  executor,  and  tliat 
the  poor  boy  should  be  provided  for.  The  second  will  was 
executed  to  correct  the  first  made  before  the  birth  of  the 
child,  and  which  left  everything  absolutely  to  the  wife.  It 
is  inconceivable  that  the  deceased  should  not  have  made  the 
alterations  before  the  execution. 

Inderwick,  Q.C.  {SearU  with  him) :  In  a  lithographed 
will  a  very  different  presumption  arises  where  it  is  filled  up 
to  complete  the  form,  from  where  it  is  filled  up  to  alter  the 
purport  of  the  printed  form  and  reverse  its  dispositions.  In 
this  case  the  form  was  indorsed  "A  form  of  a  will  for  chil- 
dren absolutely  after  the  death  of  the  wife,"  and  it  must  be 
presumed  that  when  the  deceased  purchased  that  form  he 
intended  to  divide  his  property  amongst  all  his  children  on 
the  death  of  his  wife.  As  regards  the  declaration  of  the 
deceased,  he  may  have  thought  that,  by  nominating  an  ex- 
ecutor and  by  specially  inserting  his  son  Harry's  name  in 
the  residuary  clause,  the  interest  of  that  son  would  be  looked 

0)  15  a  B.,  747  ;  20  L.  J.  (Q.B.),  867.  (•)  1  P.  D.,  154,  226. 
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after.  The  ordinary  presumption,  in  the  absence  of  evidence 
to  the  *contrar^,  that  alterations  were  made  subse-  [64 
qnent  to  execution,  must  prevail  in  this  case. 

Sir  J.  H ANNEX  (President):  The  question  is,  whether 
tlie  will  shall  be  admitted  to  proof  with  the  alterations  con- 
tained therein,  more  especially  whether  the  words  in  the 
residuary  clause  struck  out  are  to  be  omitted,  and  the  words 
ffiy  only  son  Harry  Bench  interlined  therein  are  to  be  intro- 
duced into  the  probate.  I  do  not  think  it  necessary  on  this 
occasion  to  determine  the  question  whether  or  not  a  state- 
ment made  by  a  testator  after  the  execution  of  his  will,  that 
the  will  as  altered  was  his,  would  be  admissible,  because 
from  Mr.  Martin's  evidence  it  would  not  follow  that  the 
alterations,  although  made  before  the  conversation  with 
him,  were  made  before  the  execution  of  the  will.  It  is  clear 
in  law  that  when  a  question  arises  whether  alterations  on 
the  face  of  a  will  were  made  before  or  after  execution,  the 
statements  of  a  testator  made  before  the  execution  of  the 
will  may  be  given  in  evidence,  showing  an  intention  to  bene- 
fit an  individual,  which  will  not  be  carried  out  unless  the 
alterations  are  admitted.  That  was  laid  down  in  Doe  v. 
Palmer  (*),  and  the  rule  has  been  recognized  since.  I  shall 
adopt  it  on  this  occasion  and  apply  it  to  the  facts  before  me. 
At  tne  time  he  made  his  will  the  deceased  was  not  possessed 
of  much  property,  about  £600  or  £700,  and  although  he 
might  have  foreseen  the  possibility  of  deriving  a  benefit 
from  the  death  of  one  or  more  of  the  children  of  the  first 
marriage  after  they  came  of  age  (and  he  did,  in  fact,  come 
into  possession  of  one  of  such  children's  shares)  the  language 
of  the  will  probably  referred  to  the  property  of  which  hd 
was  then  in  possession.  After  the  child  of  the  second  mar- 
riage was  born  his  attention  was  called  to  the  necessity  of 
making  a  provision  for  that  child,  and  although  Mr.  Martin 
does  not  give  the  exact  date  of  his  conversation  with  the 
deceased^  he  is  under  the  impression  that  the  second  will 
was  made  to  carry  out  the  intention  expressed  in  such  con- 
versation. .  From  the  evidence  of  Mr.  Martin  it  is  certain 
that  the  testator  intended  to  make  a  special  provision  for 
the  child  of  the  second  marriage,  ''the  poor  boy  must  be 
provided  for  or  looked  to."  If  the  will  is  to  *stand  [65 
in  the  way  it  was  drawn  in  the  lithographed  form  before 
the  alterations  were  made,  Harry  Dench  would  share  only 
with  his  other  brother  and  sisters  of  the  half-blood  in  per- 
sonalty, which  might  have  been  of  the  value  of  £700,  a  pro- 
visionfor  him  of  £100  and  no  more,  against  £200  per  annum 

(')  16  Q.  B.,  747 ;  20  L.  J.  (Q.B.),  867. 

20  Eng.  Rep.  75 
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received  by  each  of  the  other  children.  It  would  be  idle  to 
speak  of  that  as  a  fulfilment  of  the  intention  expressed  by 
the  deceased  to  provide  for  the  poor  boy.  And  as  it  is  a 
provision  that  does  not  satisfy  the  expressed  intention  of 
the  testator,  it  is  incredible  that  the  will  was  executed  in 
that  form.  But  I  find  that  alterations  have  been  made  in 
the  will  which  would  carry  out  the  expressed  intentions  of 
the  testator,  by  which  he  leaves  all  the  property  to  Harry 
Dench  which  he  had  given  to  his  mother  tor  her  life.  That 
is  a  disposition  which  leads  me  to  think  that  the  alterations 
must  have  been  made  before  the  time  of  the  execution  of 
the  will.  If  otherwise,  the  will  would  not  have  carried  out 
the  intentions  of  the  testator,  but  have  disappointed  them. 
I  rest  my  decision  on  the  declaration  of  the  testator,  and 
not  on  the  appearance  of  the  document.  I  cannot  draw 
any  conclusion  from  the  color  of  the  ink,  and  the  evidence 
of  the  attesting  witness  leaves  the  question  quite  undecided, 
for  the  will  was  turned  down  and  doubled  in  half  when  he 
signed  it,  and  he  is  not  able  to  say  what  alterations  were 
there.  The  reason,  therefore,  why  i  have  come  to  the  con- 
clusion to  admit  the  will  to  probate  in  ifs  present  state  is, 
that  the  alterations  must  have  been  made  at  the  time  of  ex- 
ecution, otherwise  the  document  would  not  have  carried 
out  the  expressed  determination  of  the  testator  to  provide 
for  the  son  of  the  second  marriage. 

Solicitors  for  plaintiffs :    Woddilove  &  NutL 
Solicitors  for  defendants :  Nash  &  Field. 

See  14  EDg.  Rep.,  585  note  ;  16  Eng.  See  Cornell  17.  Nebeker,  58  Ind.,  425. 

Rep.,  585  note.  Though  one  to  whom  a  note  with  a 

The  alteration  of  a  promissory  note,  blank  for  the  dat«  is  deliverf*d  has  a 

by  the  direction  of* one  of  several  joint  right  to  fill  in  a  date  in  Indiana,  it  has 

makers  thereof,  withoat  the  consent  of  been  held  he  has  no  aathoritj  to  insert 

the  other  makers,  discharges  the  latter  a  date  prior  to  the  true  date  of  its  sxe- 

from    all    liability    thereon,    even    as  cution,  and  if  one  knoving  the  faeU 

against  a  bona  fide  holder  :    Greenfield  take  such  note  it  will  not,  in  his  hands, 

17.  Stowell,  123  Mass.,  196;  Bradley  «?.  bind  the  maker:    Emmons  v.  Meeker, 

Mann,  87  Mich.,  1  ;    Robinson  v.  Reed,  55  Ind.,  821. 

46  Iowa,   219 ;    Aldrich  v.  Smith,  87  An  alteration  of  an  Instrument  by 

Mich.,  468  ;    Schnewind  v.  Hacket,  54  accident,  or  in  good  faith,  will  not  avoid 

Ind. ,  248.  it  so  as  to  prevent  the  party  doing  so 

And  no  recovery  can  be  had  on  the  from  restoring  it  to  its  former  condi- 

original    consideration  :    Robinson    D.  tion  :    Landis  v.  Keller,  34  Leg.   Int., 

Reed,  46  Iowa,  219.  186  ;  Osgood  d.  MUler.  «7  Maine,  170  ; 

If  a  condition  to  a  promissory  note  .McRaven  v.  Chrisler,  53  Miss.,  542. 

be  written  below  the  signature  on  the  See  Aldrich  «.  Smith,  87  Mich.,  468. 

name  piece  of  paper,  the  removal  of  Thesigningof  a  promissory  note  after 

the  condition    by   tearing    the    paper  its  inception  by  another  maker  is  not 

is  such  an  alteration   as  renders  the  such  an  alteration  as  to  release  the  origi- 

note  void  in  the  hands  of  a  bona  fide  nal  maker  :   Gano  v.  Heath.  36  Mich., 

holder  :  Gerrish  v.  Glines,  56  N.  H.,  9.  44L  ;  Miller  v.  Finley,  26  Mich,  249. 
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Otherwise    in    Iowa:    Hamilton    v,  Westley,   6  U.   C.   K.   B.  (O.S.),  55; 

Hooper,  40  Iowa,  515.  Terry  «.  Hazlewood,  1  Davall  (Ky.), 

An  immaterial  alteration  does    not  104 ;   Trevathan  v.  Caldwell,  4  Heisk. 

avoid  an  instrament :  Radesillt?.  Jeffer-  (Tenn.),  585  ;  State  v.  Pepper,  81  Ind., 

son  Co.,  85  Ills.,  446.  76  ;    Stoner  «j.  MUllkin,  85  Ills.,  218  ; 

Nor  one  to  correct  a  mistake  and  York,  etc.,  v.  Brooks,  51  Maine,  506 ; 

make  it  conform  to  the  actual  agree-  Selser  v.  Brock,  3  Ohio  St.  K.,  302, 

nient  and  intent  of  the  parties  :  McRa-  overruling  in  eflfect  Seeley  v.  People, 

ven  c.  Chrisler,  53  Miss.,  542  ;   Osgood  27  Ills.,  173,  2  Am.  Law  Reg.  N.S.,  344. 

V.  Miller,  67  Maine,  176  ;  Ames  v.  Col-  If  a  surety  to  a  bond  execute  it  upon 

burn,  11  Gray,  390.  condition  that  it  shall  not  be  delivered, 

The  alteration  of  the  number  of  a  or  take  effect  until  signed  by  a  third 
bond  by  a  thief  is  not  a  sufficient  alter-  person,  he  is  not  bound  thereby  if  the 
ntion  tx>  destroy  its  validity :  Force  v.  facts  be  known  to  the  obligee,  or  he 
City  of  Elizabeth,  29  N.  J.  Eq.,  587,  have  notice  thereof,  at  the  time  of  de- 
reversing  28  id.,  403.  livery  and  acceptance  :    Harrington  v. 

Makers  of  a  note  consenting  to  its  Wright,  48  Venn.,  427  ;  Hill  «.  Sweet- 
alteration  are  bound  thereby  ^  Myers  t).  zer,  5  N.  H.,168;  Awde  «.  Dixon,  6 
Nell,  84  Penn.  St.  R.,  369.  Exch.,  869,  5  Eng.   Law  &  Eq.  Rep.. 

As  to  the  liability  of  the  maker  of  a  512  ;   Evans  f .  Bremridge,  8  De  Gex, 

note  which  he  was  induced  to  sign  by  Macnaghten  &  Gordon,  100;    Austin  t, 

fraudulently  reading  or  stating  its  con-  Farmer,  30  U.  C.  Q.  B.,  10,  and  cases 

tents  to  him,  he  understanding  it  to  be  cited  ;   Seymour  f).  Cowing,  1   Eeyes, 

a  different  paper,  and  when  held  liable,  532  ;  McClung  v.  Baird,  77  N.  C,  201. 

see  Maine,  etc.,  v.  Hodgkins,  66  Maine,  See  Leaf  v.  Gibbs,  4  C.  &  P.,  466 ; 

109;    Ross  tJ.  Doland.  29  Ohio  St.  R.,  U.  S.  «.  Leffler,  17  Pet.,  86. 

473 ;    Winchell  v.  Crider,  29  Ohio  St.  One  who  takes  a  note  so  made  is 

R.,  480;    Battles  9.   Lautenslager,  84  bound  to  show  he  is  a  &<>iia^(ftf  holder 

Penn.  St.  R.,  446  ;   Roaeh  tj.  Ivarr,  18  without  notice  and  for  value  :   Metier 

Kans.,  529;   Moeher  «.  Carpenter,  13  v.   Gamble,   4  Barb.,   146;    Small    9. 

Hun,  602 ;  Dickerson «.  Evans,  84 Ills.,  Smith,  1  Den,,  583. 

451,  455 ;  Cornell  v.  Nebeker,  58  Ind.,  The  conduct  of  the   surety,  at  the 

425.  time  of  or  subsequent  to  the  delivery. 

When  held  not  liable  ;   see  Hobbs  9.  mav  establish  a  waiver  of  such  condi- 

Solis,  37  Mich.,  857  ;    Chatellon  v.  Ca-  tioii :  Sidney  v.  Holmes,  16  U.  C.  Q.  B., 

nadian,  etc.,  27  U.  C.  Com.  PI.,  450 ;  268  ;  Henderaon  d.  Vermilyea,  27  U.  C. 

Decamp  v,  Hamnea.  29  Ohio  St.  R.,  Q.  B.,  544;   Leaf  9.  Gibbs,  4  Carr.  & 

467;   Sim  tJ.  Pyle,  84  Ills.,  271 ;   Van  P.,  466. 

Brunt  fi.  Singley,  85  Ills.,  281.  Even  though    one  execute  a  bond 

And  when  may  show  was  intimidated  upon  condition  known  to  the  obligee 

into  execution:  Mulrey  «.  McDonald,-  that  it  shall  be  signed  by  another,  he 

124  Mass. ,  845.                              •  is  liable  thereon  io  one  having  notice  of 

A.S  to  when  a  party  is  bound  by  a  re-  such  conditional  signing,  though  not 

lease  of  all  damages  for  injuries  receiv-  so  signed,  if  such  other  be  the  principal 

ed,  and  cannot  avoid  it  on  the  ground  in  the  bond :  Williams  v.  Marshall,  42 

that  it  was  fraudulently  procured  :  see  Barb.,  524;    Rastall  «.  Attorney-Gen- 

Penn.  R.  R.  Co.  v.  Shay,  82  Penn.  St.  eral,  18  Grant's  (U.C.)  Chy.,  138,  over- 

R.,  198.  202-3,  83  Leg.  Int.,  328.  ruling  17  Grant,  1. 

A  suretv  upon  a  bond  will  not  be  See  Cooper  9.  Evans,  L.  R.,  4Eq.,45. 

discharged  from  liability  by  the  fact  Contra:  Wildcat,  etc.,  t).  Ball, 45 Ind., 

that  the  name  of  a  co-surety,  on  the  213;    Hall  9.  Parker,  37  Mich.,   590; 

faith  of  which  his  signature  has  been  Knight  v.  Hurlbut,  74  Ills.,  133  ;   Ney 

procured,   was  a  forgery,  nor  by  the  v.  Orr,  2  Mont.,  559. 

fact  that  the  surety  whose  name  was  If  one  deliver  a  bond  as  an  escrow, 

forged  gave  him  no  information  of  the  he  is  not  liable  thereon  if  it  be  delivered 

fact,  where  the  condition  upon  which  without  his  knowledge,  contrary  to  the 

the  surety  signed  is  unknown  to  the  terms  of  the  escrow  :  Ford  v.  James,  2 

officer  fo  whom  the  bond  is  given,  at  Abb.  Court  App.  Dec,   159,  and   see 

the  time  he  accepts  the  same  :   State  v.  cases  cited  in  note  as  to  what  is  a  deliv- 

Baker,  64  Missouri,  167  ;   Eastwood  «.  eryand  what  not. 
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If  A.  sign  a  bond  as  surety  upon  con-  fact  of  sucU  insertion  and  erasure  is  no 

dition  that  B.  shall  also  before  deliv-  notice  to  the  obligee  :  Russell  «.  Freer, 

ery  sign  it  as  surety,  and  C.*80  sign  it,  56  N.  Y.,  67,  distinguishing  and  ques- 

but  B.  do  not,  C.  cannot  maintain  an  tioning  People  v.  ]S>stwick,  32  X.  Y., 

action    against  A.,   for  contribution  :  445. 

Barry  v.  Moroney,  Irish  L.  R.,  8  C.  L.,  Femuiylvanla  :    Warfield  t.  Frantz, 

654,  reversing  1»  id.,  110.  76  Penn.  St.  R.,  88,  2  Leg.  Chron.  Rep., 

If  a  surety  sign  a  bond,  in  the  body  245. 

of  which  another  contracting  party  is  Even    though    a    promissory   note : 

vamtd^   he  is  prinm  facie  bound  ai-  Losee  v.  Bissell,  76  Penn.  St.  R.,  459. 

though  delivered  without  being  exe-  A  party  who  executes  a  bond  on  con- 

cuted  by  such  other  party,  unless  he  dition  that  it  shall  not  be  binding  upon 

make  it  a  condition  that  it  shall  not  be  him    until    signed    by   another  party 

delivered  without  the  signature  of  the  named  by  him,  but  not  named  in  the 

other  person  so  named.  bond,  is  liable  thereon  though  not  exe- 

Indiana:    Wildcat,  etc.,  «.  Ball,  45  cuted  by  such  party,  provided  the  per- 

Ind.,  213.  son  to  whom  the  bond  is  executed  have 

New  York :   Dillon  «.  Anderson,  43  no  knowledge  or  notice  of  such  con- 

N.  Y.,  234  ;  McLaughlin  v.  McGovem,  ditional  execution. 

84  Barb.,  206;    Parker  v.  Bradley,  2  California:    Tidball  «.   Halley,  48 

Hill,  584;    Russell    v.   Freer,    66  N.  Cal..  610. 

Y. ,  67.  Canada,    Upper ;     See   Austin    «. 

Pennsylvania :  Simpson  v.  Bovard,  Farmer,  30  Q.  B.,  10,  and  cases  cited. 

74  Penn.  St.  R.,  851.  *  Indiana  :    I^unt  v.   State,   53  Ind., 

Virginia:  Nash  v.  Fugate,24Qratt.,  321;  Stkte  «.' Pepper,  31   Ind.,  76,  8 

202.  Am.  L.  Reg.,  N.S.,  665. 

Though    the    current    of   authority  Maine :    State  v.  Peck,  53  Maine, 

seems  to  be  that  it  one  he  named  in  2^  284;   York  Co.,  etc.,  t>.   Brookes,  51 

bond  as  a  party  thereto,  and  a  surety  Maine,  506.     ' 

sign  it  upon  condition  expressly  im-  Michigan :    McCormick  v.  Bay  City, 

posed  that  it  shall  not  be  delivered  un-  23  Mich.,  457. 

til  signed  by  such  other  party,  the  fact  Missouri  :    State  v.  Potter,  63  Mis- 

that  the  other  party  was  named  in  the  souri,  212. 

bond  as  a  .party  thereto  is  notice  to  the  But  see  Linn  «.  Farris,  52  Mo.,  75, 

party  taking  the  same  of  the  condi-  14  Am.  Rep.,  389  ;  Ay  res  v.  Milroy,  53 

tion.  Mo.,  516,  14  Am.  Rep.,  465|  and  cases 

California:   Barber  v.  Burrows,  51  cited. 

Cal.,  404.  Nebraska:     Cutler   v.    Roberts,    7 

Canada,  Upper :  Huron  Co.  «.  Arm-  Neb.,  4 

strong,  27  U.  C.  Q.  B.,  533.  New  York  ;    Russell  «.   Freer,  56 

England:  Awde  a.  Dixon,  6  Exch.,  N.  Y.,  67;  Richardson  f.  Rogers,  50 

869,  5  Eng.  L.  k  Eq.  Rep.,  512.  How.,* 403  ;    Belloni  «.   Freeborn,  63 

*   Indiana:    Wildcat  Branch  «.  Ball,  N.  Y.,  383. 

45  Ind.,  213.  North  Carolina  :    Gwyn  «.  Patter- 
Michigan  :  Hall  T.  Parker,  87  Mich.,  son,  72  N.  C,  189. 
590.  Ohio:    Dal  ton  «.  Miami,  etc.,  2  Am. 

Even   though    a   promissory  note  :  Law  Record,  329,  Superior  Court,  Cin- 

Gibson  v.  Miller,  29  Mich. ,  355.  cinnati. 

Missouri:    Fales  v,   Filley,  2  Mo.  United  SUtes :    Dair  9.  U.  S.,  16 

App.  Rep.,  345  ;   Ayres  u.  MUroy,  53  Wall.,  1 ;   Butler  «.  U.  S.,  21  Wall., 

Mo.,  516.  272. 

Montana :  Ney  v.  Orr,  2  Mont. ,  559.  Vermont :     Passnmpsic,     etc. ,     v. 

New  Brunswick :    See    Keator  v.  Page,  31  Verm. ,  315  ;  Dixon  v.  Dixon, 

Scovil,  3  Kerr,  647.  31  Verm.,  450. 

New  York ;    Richardson  t.  Rogers,  Virginia  :    Miller  t>.  Fletcher,  1  Vir. 

CO  How.  Prac,  407;    People  tj.  Bost-  L.^J.,  43,  27  Gratt.,  403;  Nash  v.  Fu- 

wick,  32  N.  Y.,  445,  43  Barb.,  9,  as  ex-  gate,  24  Gratt.,  202,  1  Am.  L.  T.  Rep., 

plained  50  How.  Prac,  407.  N.S.,  69. 

Though  if  the  name  of  a  party  once  A  bona  fide  holder  of  negotiable  paper 

Inserted  in  a  bond  be  erased,  the  nAre  before   due,    without   notice,    is   not 
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affected  by  the  signing  or  indorsement  could  be  enforced  against  him  in  equity: 

thereof  by  a  surety  upon  conditions.  Pratt's  Appeal,  41  Conn.,  191. 

Oonnecticut :    Greathead  v.  Walton,  See  Judge  v,   Thomson,  29  U.   C. 

40  Conn.,  226.  Q.  B.,  52d. 

Indiana  :    SpHler  v.  James,  32  Ind.,  Parties  not  named  as  sureties  in  a 

202.  bond  are  liable  if  they  si^  the  same  at 

New  York :    Small    v.    Smith,    1  the  end  thereof  as  sucn :  Stewart  v. 

Den. ,  583.  Carter,  4  Neb. ,  564. 

One  yr\\o  was  named  in  a  bond,  had  In   Virginia  it  has  been  held  that 

repeatedly  signed  similar  bonds ;   the  sureties  who  sign  a  blank  bond  to  be 

principal  delivered  a  bond  in  which  filled  up   by  their  principal    are  not 

he  was  named  but  which  he  had  not  bound  thereby,  though  so  filled  up  and 

signed,  saying  he  would  come  in  and  delivered,  because  a  bond  executed  in 

sign  it.    He  did  not  do  so,  but  sup-  blank  is  invalid :  Penn  v.  Hamlett,  27 

posing  he  had  promised  to  pay  :  Held,  Gratt.,  837. 
that   there  was  no  such  contract  as 


[2  Probate  Division,  66.] 
Jan.  28,  1877. 

*In  the  Goods  of  De  Rosaz.  [66 

Will — Appointment  of  EntaUor — Awhxguity — Pc^ml  Evidence. 

The  deceased,  by  his  will,  appointed  certain  executors,  and  amongst  others  "  Per- 
cival  ...  of  Brighton,  the  father."  The  court  admitted  evidence  of  the  circum- 
staoces  under  which  the  deceased  made  his  will,  and  of  the  persons  about  him, 
in  order  to  satisfy  itself  who  was  meant  by  the  imperfect  description  of  the  executor 
contained  therein. 

The  Chevalier  Frangois  de  Rosaz,  of  Brighton,  Sussex, 
died  on  the  21st  of  September,  1876,  having  duly  executed 
liis  last  will  and  testament,  bearing  date  the  11th  of  Septem- 
ber, 1876.  By  this  will  he  gave  considerable  bequests  to 
institutions  and  for  charitable  purposes  at  Brighton,  and 
appointed  executors  as  follows : — 

''  The  Mayor  of  Brighton  pro  tempore  being. 

"  The  precedent  May  of  the  precedent  year.  , 

"  The  very  Reverend  Canon  .  .  .  Rymer,  Rector  of  St. 
Joseph  Church  Catholic  of  St.  James  Street,  Brighton,  and 
all  his  successors  pro  tempore  being. 

"The  Rector  of  the  rresbyteriah  Church  pro  tempore 
being. 

''The  Rector  of  St.  Nicholas  Church  pro  tempore  being. 

' '  Robert  Frederick  .  .  .  Director  of  Union  Bank,  Chan- 
cery Lane. 

''Francis  Bradley  Archer,  Assistant  Director  of  Union 
Bank. 

''  Percival  ...  of  Brighton,  Esquire,  the  Father. 

"Hamilton  Ross,  Esquire,  of  London. 

"The  Director  of  the  Museum  of  Brighton  pro  tempore 
being. 
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''  The  Curate  Assistant  of  St.  Joseph  pro  tempore. 

"  I  appoint  as  the  solicitor  of  the  executorship  of  my  will 
Richard  Tavlor,  junior." 

Charles  Frederick  Toovey,  in  his  aflSidavit,  stated  that  he 
assists  his  father  in  his  business  of  a  law  stationer.  That  in 
the  year  1876  the  Chevalier  de  Rosaz  forwarded  to  their 
office  a  rough  draft  of  his  will  contained  in  several  pieces 
of  paper,  which  he  instructed  them  to  have  engrossed  for 
his  signature!  That  the  same  was  very  badly  and  illegibly 
67]  written,  and  when  the  clerk  to  whom  *such  draft  had 
been  given  came  to  that  part  of  the  draft  where  the  testator 
named  his  executors  he  was  unable  to  read  the  surnames  of 
two  of  the  persons  intended  to  be  appointed  as  executors, 
and  by  his  father's  directions  the  clerk  left  such  surnames 
in  blank,  one  of  which  was  *'Percival  ...  of  Brighton, 
Esquire,  the  father."  When  the  will  was  engrossed  the 
deponent  took  it  to  the  testator  at  his  residence,  and  pointed 
out  to  him  the  two  blanks.  He  then  commenced  to  read  to 
the  testator  the  will  as  engrossed,  bat  did  not  do  so  com- 
pletely from  the  beginning  to  the  end,  as  testator  was  unwell, 
and  got  impatient  and  apparently  weary  of  attending  to  the 
reading,  and  asked  deponent  to  leave,  which  he  did.  The 
will  was  afterwards  executed  by  the  testator  without  having 
had  the  blanks  filled  up.  In  a  second  affidavit  the  deponent 
admitted  that  the  name  which  appeared  after  Percival  in 
the  draft  will  was  clearly  Boxall,  and  that  if  he  had  looked 
at  the  paper  at  the  time  he  should  have  ordered  that  name 
to  be  inserted.  Mr.  Boxall,  in  his  affidavit,  stated  that  he 
became  acquainted  with  the  testator  in  the  year  1872.  That 
in  the  year  1873  tlie  testator  continually  consulted  deponent 
both  by  letter  and  verbally,  as  to  certain  bequests  he  signi- 
fied his  intention  to  make  for  the  benefit  of  the  town  of 
Brighton,  and  asked  deponent,  who  took  a  leading  part  in 
the  management  of  sucn  charities,  to  prepare  a  list  of  the 
most  deserving,  which  was  done,  and  to  be  his  executor 
and  trustee.  In  the  beginning  of  the  year  1875  the  testator 
brought  deponent  a  paper,  which  he  said  was  his  will,  and 
requested  that  a  copy  should  be  made  of  it  for  the  use  of 
deponent.  That  was  done.  It  was  dated  the  2d  Decem- 
ber, 1874,  and  apj)ointed  deponent  executor.  He  continued 
to  be  intimate  with  testator  until  the  time  of  his  death. 
Deponent's  names  are  William  Percival  Boxall,  but  he  was 
known  and  addressed  by  deceased  and  others  as  Percival 
only.  He  has  a  son  with  whom  the  deceased  was  acquainted, 
whose  names  are  Percival  Gratwisch  Boxall.     It  did  not 
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appear  (hat  there  was  any  other  person  known  to  deceased 
oi  the  name  of  Percival. 

Dec.  12,  1876.  C.  A.  Middleton  moved  the  court  to  grant 
probate  of  this  will  to  Mr.  William  Percival  Boxall,  as  the 
person  intended  by  the  testator  under  the  description  of 
*' Percival  .  .  .  *of  Brighton,  Esquire,  the  father."  [68 
He  submitted  that  the  court  has  a  right  to  ascertain  all  the 
facts  which  were  known  to  the  testator  at  the  time  he  made 
his  will,  and  place  itself  in  his  position  in  order  to  ascertain 
if  it  can,  with  sufficient  certainty,  the  persons  or  things 
designated  by  the  language  used  therein.  The  facts  clearly 
proved  and  admissible  in  this  case,  apart  from  evidence  of 
intention,  were  sufficient  to  satisfy  the  court  that  his  client 
was  the  person  intended  by  the  words  "Percival  ...  of 
Brighton,  Esquire,  the  father."  He  further  contended  that 
if  that  was  not  sufficient,  this  was  a  ca3e  of  equivocation, 
and,  as  such,  evidence  of  intention  was  admissible.  He  re- 
ferred to  Price  v.  Page{') ;  Doe  v.  His  cocks  {*) ;  Charter  v. 
Charter  {*) ;  Jarman  on  Wills,  3d  ed.,  pp.  402,  403. 

Bayfoid  appeared  for  the  other  executors. 

Cur.  adv.  Tult. 

Jan.  23.  Sir  J.  Hannen  (President) :  This  was  an  ap- 
plication for  a  grant  of  probate  to  a  person  claiming  to  De 
one  of  the  executors  named  in  the  will  of  the  Chevalier 
Frangois  de  Rosaz,  deceased.  The  testator  appointed  sev- 
eral persons  executors  of  his  will,  and  amongst  them  one  is 
thus  described,  *' Percival  ...  of  Brighton,  Esquire,  the 
father."  The  applicant,  whose  complete  names  are  William 
Percival  Boxall,  claims  to  be  the  person  designated  by  the 
testator.  The  first  question  which  I  have  to  determine  is, 
whether  parol  evidence  is  admissible  to  any,  and  if  to  any, 
to  wliat,  extent,  in  order  to  assist  the  court  to  ascertain  the 
meaning  of  the  testator  as  expressed  in  his  will.  I  have  said 
as  eccpressed  in  his  will,  because  it  is  clearly  settled  law 
that  the  court  is  not  entitled  to  inquire  into  the  intention  of 
the  testator  apart  from  the  language  which  he  has  used. 
The  whole  of  the  testator's  will  must  be  in  wTiting,  and  the 
court  is  therefore  confined  to  putting  an  interpretation  on 
words  actually  used  by  him ;  or  as  the  rule  is  expressed  by 
Sir  J.  Wigram  (paragraph  6) :  *'The  judgment  of  a  court 
in  expounding  a  will  should  be  simply  declaratory  of  what 
is  in  the  instrument."  In  considering,  therefore,  whether 
a  particular  person  or  thing  has  been  sufficiently  indicated 
by  a  testator,   *  there  must  be  some  words  to  which    [69 

(•)  4  Ves.,  680.  («)  4  M.  A  W.,  863.  (»)  Law  Rep.,  1  H.  L.,  864. 
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the  required  meaning  may  be  attached.  A  complete  blank 
cannot  be  tilled  up  by  parol  testimony,  however  strong. 

Thus  a  legacy  to  Mr. cannot  have  any  effect  given 

to  it :    Baylis  v.    Attorney-Oeneral  ('),    nor   a   legacy   to 

Lady :  Hunt  v.  Horti^).     But  if  there  be  any  words  to 

which  a  reasonable  meaning  may  be  attached,  parol  evidence 
may  be  resorted  to  to  show  what  that  meaning  is.  Thus  a 
legacy  to  a  person  described  by  an  initial,  as  to  Mrs.  C, 
admits  of  explanation  as  by  showing  that  the  testator  was 
accustomed  to  speak  of  a  particular  person  by  the  initial  of 
her  name :  Abbott  v.  Massie  ("),  Clayton  v.  Lord  Nugent  (*). 
And  where  a  blank  was  left  for  tlie  Christian  name,  parol 
evidence  has  been  admitted  to  show  who  was  intended: 
Price  V.  Page  (*).  In  the  present  case  there  are  words  which 
are  capable  of  bearing  an  intelligible  meaning.  Looked  at 
by  themselves,  without  the  aid  of  extrinsic  evidence,  they 
convey  this  meaning,  that  the  testator  appoints  as  one  of  his 
executors  a  person  bearing  the  Christian  name  of  Percival, 
who  resides  at  Brighton,  and  has  a  son. 

The  question  is,  whom  did  the  testator  intend  to  point  out 
by  this  description  ?  In  order  to  answer  this  question.  Sir 
J.  Wigram's  hfth  proposition  must  be  called  in  aid:  ''For 
the  purpose  of  determining  the  object  of  a  testator's  bounty, 
a  court  may  inquire  into  every  material  fact  relating  to  the 
person  who  claims  to  be  interested  under  the  will,  and  to  the 
circumstances  of  the  testator  and  of  his  family  and  affairs 
for  the  purpose  of  enabling  the  court  to  identify  the  person 
intended  by  the  testator."  Applying  this  proposition  to 
this  case,  it  appears  that  the  testator  had  an  intimate  friend 
of  the  name  of  William  Percival  Boxall  (the  present  ap- 
plicant), residing  in  Brighton ;  that  the  testator  was  accus- 
tomed to  address  him  as  Percival,  omitting  the  name  of 
William ;  that  he  had  appointed  him  as  bis  executor  under 
a  previous  will ;  that  Mr.  Boxall  had  a  son  also  named 
Percival,  well  known  to  the  testator ;  and  lastly,  that  no 
one  else  bearing  the  name  of  Percival,  either  as  surname  or 
Christian  name,  was  known  to  him.  In  these  circumstances 
70]  it  appears  to  me  that  the  words  used  by  the  *testator 
necessarily  point  to  the  present  applicant.  It  is  true  that 
at  the  present  day,  and  amongst  persons  of  the  station  in  life 
occupied  by  the  deceased,  it  is  at  least  unusual  to  designate 
a  man  by  his  Christian  name  without  the  surname,  though 
accompanied  by  his  place  of  residence  and  the  distinguishing 

(»)  2  Atk.,  239.  (*)  M.  &  W..  207. 

(«)  3  Bro.  C.  C,  311.  (*)  4  Ves.,  680. 

O  3  Ves.,  148. 
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adjunct  of  *'the  elder"  or  "the  father";  but  though  un- 
usual, it  is  not  incorrect,  and  assuming,  as  I  am  bound  to 
do,  that  the  words  are  really  those  of  the  testator,  circum- 
stances may  be  easily  imagined  which  would  account  for 
his  making  use  of  such  a  description.  Suppose  a  testator 
should  desire  to  leave  a  legacy  to  a  particular  person  whose 
surname  was  unknown  to  nim  ;  not  an. uncommon  state  of 
things  amongst  the  poor  in  some  parts  of  the  country.  A 
description  of  him  oy  his  Christian  name  and  his  place  of 
abode  in  a  small  village  TYOuldj  in  many  cases,  be  suflScient. 
If  the  name  were  an  uncommon  one,  the  evidence  would  be 
stronger ;  and  if  he  were  described  as  the  father,  and  it  were 
shown  that  no  other  person  than  one  father  and  one  son 
bore  that  name  in  the  parish,  the  case  would  amount  to 
certainty,  and  though  it  may  be  conjectured  that  greater 
difficulty  might  arise  in  ascertaining  who  was  meant  as  to  a 
person  bearing  a  common  Christian  name  and  residing  in  a 
populous  place,  such  as  Brighton,  this  cannot  alter  the 
principle  applicable  to  the  two  cases.  There  is,  however, 
in  this  case  no  reason  to  suppose  that  there  is  any  person  to 
whom  the  description  given  in  the  will  can  apply  unless  it 
be  to  the  present  applicant,  indeed,  there  is  evidence  that 
there  is  no  such  person  ;  and  I  am  therefore  able  to  see  with- 
out any  doubt  that  the  applicant  is  the  person  designated 
by  the  language  of  the  will. 

I  have  dealt  with  the  case  thus  far  on  the  supposition  that 
evidence  of  testator's  declarations  of  intention  are  not  admis- 
sible. In  the  case  of  Charter  v.  Charter  (')  the  Lord  Chancel- 
lor (Lord  Cairns)  says :  ''  The  only  case  in  which  evidence  of 
this  kind  can  be  received  is  where  the  description  of  the  leg- 
atee, or  of  the  thing  bequeathed,  is  equally  applicable  in  all 
its  parts  to  two  persons  or  two  things."  Sir  J.  W  igram  states 
the  proposition  thus  (prop.  7,  par.  194) :  ''The  only  cases  in 
which  evidence  to  prove  intention  is  admissible  are  those  in 
which  the  description  in  *the  will  is  unambiguous  in  [71 
its  application  to  each  of  several  subjects."  If  these  exposi- 
tions of  the  law  are  to  be  taken  without  any  qualification, 
evidence  of  the  testator's  expressed  intention  could  not  be 
given  in  this  case,  for  there  is  here  only  one  known  subject 
to  which  the  testator's  language  can  apply.  It  is  possibly 
open  to  question  whether  sUch  a  case  as  this  was  in  the  con- 
templation of  Lord  Cairns  and  Sir  J.  Wigram.  As  I  have 
said,  it  is  not  shown  here  that  there  is  any  other  person  who 
could  properly  be  designated  as '' Percival  .  .  .  of  Brighton, 
Esquire,  the  father."     If  there  were  any  such,  parol  evi- 

(')  Law  Rep.,  7  H.  L.,  377. 

20  Eng.  Rep.  76 
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dence  of  the  testator's  intention  would  be  admissible  ;  is  snch 
evidence  the  less  admissible  because  the  claimant  has  no 
competitor?  Probably  the  answer  is,  that  if  the  description 
in  the  will  is  in  itself  sufficient  to  define  the  only  known 
subject  to  which  it  is  sought  to  apply  it,  no  evidence  of 
intention  is  needed;  if  it  is  insufficient,  such  evidence  is 
inadmissible.  *'In  point  of  principle,"  says  Sir  J.  Wigram 
(prop.  7,  par.  192)  "it  is  submitted  that  a  description  which 
is  so  imperfect  as  to  be  useless  as  it  stands — i.e.,  useless  un- 
less it  be  aided  by  evidence  of  intention — is  not  distinguisha- 
ble from  one  which  is  wholly  incorrect."  It  is  not,  however, 
necessary  for  me  to  express  a  positive  opinion  on  this  point, 
as  I  decide  the  case  irrespective  of  the  testator's  expressed 
intention  ;  but  if  evidence  of  his  declarations  be  admissible, 
the  matter  might  have  been  disposed  of  in  a  very  few  words, 
for  I  have  before  me  the  draft  in  the  testator's  own  hand- 
writing, from  which  the  will  was  copied,  and  in  that  the 
name  of  Percival  Boxall  is  clearly  written.  The  explana* 
tion  of  the  omission  being,  that  in  the  haste  of  copying  the 
word  was  passed  over  as  illegible,  though  the  stationer  now 
admits,  as  the  fact  is,  that  the  word  is  plainly  discernible. 
The  interests  involved  in  the  present  application  are  of  small 
importance,  but  I  thought  it  necessary  to  consider  it  at  some 
length  on  account  of  the  serious  question  of  principle  on 
which  its  determination  depends. 

Solicitors  for  applicant :  Boxall  &  BoxaZl. 
Solicitors  for  other  executor :  Taylor  <fe  Son, 
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72]  *In  the  Goods  of  Black  well. 

WVi — AppoitUrMfU  of  Exeaitors —  Uncertainty. 

The  testator,  bv  his  will,  appointed  one  of  his  sisters  sole  executrix.     He  had  three 
sisters  living  at  that  time,  but  two  died  in  his  lifetime: 
Hdd,  that  the  appointment  was  void  from  uncertainty. 

Benjamin  Blackwell,  late  of  Chertsey,  Surrey,  died  on 
the  10th  of  December,  1876.  He  executed  a  will  dated  the 
1st  of  June,  1868,  to  the  following  effect :  "This  is  the  last 
will  and  testament  of  me,  Benjamin  Blackwell,  of  Chertsey, 
in  the  county  of  Surrey,  grocer  and  cheesemonger.  I  devise 
and  bequeath  all  my  real  and  personal  estate,  of  whatsoever 
nature  or  quality,  and  wheresoever  situate,  of  which  I  may 
be  possessed  or  entitled  unto  at  the  time  of  my  death,  unto 
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my  three  sisters,  viz.,  Jane,  Mary  Ann,  and  Ann  Blackwell, 
or  to  which  of  them  as  are  alive  at  the  time  of  my  decease. 
And  I  do  hereby  appoint  one  of  my  sisters  my  sole  executrix 
of  this  my  last  will,  hereby  revoking  all  other  wills  or  testa- 
mentary bequests  by  me  at  any  time  heretofore  made." 

Mary  Ann  and  Ann  died  in  testator's  lifetime.  Jane 
Blackwell,  now  eighty  years  of  age,  alone  survived  him. 

Searle  moved  for  probate  to  be  granted  to  Jane  Blackwell : 
Although  there  was  some  uncertainty  as  to  whom  the  tes- 
tator intended  to  appoint  as  his  executor  at  the  time  he 
made  his  will,  tliat  uncertainty  had  ceased  when  the  will 
came  into  operation,  for  there  was  only  one  sister  then  liv- 
ing. [He  referred  to  In  the  Goods  ofBayUs{^)\  Jarman 
on  Wills,  3d  ed.,  vol.  i,  p.  330.] 

Sir  J.  Hannen  (President) :  The  question  is,  which  sister 
did  the  testator  appoint  as  executrix.  I  cannot  infer  from 
the  words  of  the  will  that  the  testator  intended  to  appoint 
any  particular  sister  executrix.  I  may  conjecture  that  he 
would  have  given  directions  to  appoint  the  surviving  sister 
if  he  had  foreseen  the  events  that  have  happened ;  but  he 
has  not  done  so.  I  cannot  distinguish  this  case  from  that 
of  In  the  Goods  of  Baylis{^\  and  I  reject  the  motion. 

Solicitors :  Nelson^  Son  &  Hastings. 

0)  2  Sw.  &  Tr.,  613;  81  L.  J.  (P.  M.  A  A.),  119. 
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Will — Conditioned — Clause  of  Revocation. 

The  deceased  made  a  will,  by  which  he  left  all  his  property  to  his  wife,  and  made 
her  sole  executrix.  He  subsequently,  with  his  wife,  executed  a  joint  will,  which  was 
expressed  to  take  effect  in  case  they  should  be  culled  out  of  the  world  at  one  and  the 
same  time  and  by  one  and  the  same  accident.  By  this  will  they  revoked  all  former 
wills.     The  deceased  died  in  the  lifetime  of  his  wife : 

JIM  that  the  joint  will  was  dependent  upon  a  contingency  which  did  not  happen, 
and  was,  therefore,  inoperative  even  to  revoke  a  previous  will. 

The  Reverend  Thomas  Hugo,  of  the  Rectory,  West 
Hackney,  Middlesex,  died  on  the  31st  of  December,  1876, 
leaving  a  widow,  Agnes  Jane  Hugo,  and  three  sisters,  Avis, 
Frances  Mary,  and  Elizabeth  Hugo  surviving  him.  On  the 
16th  of  March,  1864,  .he  duly  executed  his  will  on  a  litho- 
graphed form,  by  which  he  left  his  whole  property,  real  and 
personal,  to  his  wife  absolutely,  and  appointed  her  sole  ex- 
ecutrix.    On  the  12th  of  October,  1874,  he  and  his  wife  duly 
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executed  a  joint  will,  which  commenced :  "  This  is  the  last 
will  and  testament  of  us,  Thomas  Hugo  and  Agnes  Jane 
Hugo,  his  wife,  residing  at  the  Rectory  House,  west  Hack- 
ney, in  case  we  should  be  called  out  of  this  world  at  one  and 
the  same  time  and  by  one  and  the  same  accident."  They 
thereby  appointed  the  Reverend  John  Young,  the  Reverend 
Bradley  Abbot,  and  the  Reverend  Charles  Gutch  trustees 
and  executors,  left  an  annuity  to  the  sisters  of  Mr.  Hugo, 
and  the  residue  of  the  joint  property  to  found,  so  far  as  it 
would,  a  fund  for  old,  infirm,  and  destitute  priests  of  the 
Catholic  Church,  whether  Greek,  Roman,  or  Anglican, 
celibates  or  widowers,  to  be  called  the  fund  of  the  Good  Shep- 
herd, and  revoked  all  former  wills.  It  appeared,  from  the 
affidavit  of  Mrs.  Hugo,  that,  in  the  month  of  October,  1874, 
her  husband  and  herself  were  about  to  make  a  railway 
journey,  and  there  having  been  then  very  recently  a  serious 
railway  accident,  they  agreed  to  make  a  joint  will,  to  take 
effect  in  the  event  of  their  meeting  with  such  an  accident, 
and  both  being  killed  at  the  same  time,  which  accordingly 
her  husband  wrote  out.  They,  however,  returned  home  in 
safety. 

After  the  death  of  the  deceased  the  will  of  1864  was  found 
in  an  envelope,  with  five  sheets  of  note  pai)er,  headed 
"Earnest  wisnes,"  containing  directions  in  the  handwriting 
of  the  deceased,  and  dated,  *'The  morrow  of  the  feast  of 
74]  our  Lord's  Ascension,  *1876."  The  joint  will  was 
found  loose  amongst  other  papers.  The  executors  of  the 
joint  will  and  the  sisters  or  tne  deceased  consented  that 
probate  should  be  granted  of  the  will  of  the  15th  of  March, 
1864. 

Dr,  Swcibey  moved  accordingly :  There  is  no  doubt  that 
the  will  of  October,  1874,  is  inoperative  as  being  dependent 
upon  a  contingency  which  never  happened.  But  a  difficulty 
has  been  raised,  whether,  it  having  been  duly  executed  and 
containing  a  clause  revoking  all  former  wills,  the  will  of 
1864  is  not  thereby  invalidated.  In  the  paper  headed 
''Earnest  wishes,"  written  by  the  testator  in  1876,  he  as- 
sumed that  the  will  of  1864  was  still  operative,  and  that  the 
whole  property  would  belong  to  his  wife.  It  is  submitted 
that  every  part  of  the  will,  the  clause  of  revocation  included, 
is  dependent  upon  the  contingency,  and  that  the  deceased 
never  intended  that,  if  his  wife  survived,  the  previous  will 
should  be  revoked.  [He  referred  to  Parsons  v.  Lanoe  (')  i 
I/i  the  Goods  of  Winn  C) ;  In  the  Ooods  of  De  Silva  (").] 

0)  1  Ves.  Sen..  190.  («)  2  Sw.  <&  Tr.,  147. 

O  2  Sw.  <fe  Tr.,  315;  30  L.  J.  (P.  M.  A  A.),  171. 


Vol.  II.]  PROBATE  DIVISION.  605 

Sottomayor  v.  De  Barros.  1877 

Sir  J.  Hannen  (President):  I  think  this  application 
must  be  granted.  In  the  case  of  In  the  Goods  of  JJe  Silva  (') 
Sir  C.  Cresswell  granted  probate  of  a  codicil,  although  con- 
ditional, because  it  would  have  the  effect  of  republishing 
the  will,  or  even  of  making  it  valid,  if  it  had  not  been  duly 
executed.  I  agree  in  that  decision,  relating  as  it  does  to  a 
codicil  to  a  will.  Now,  the  question  I  have  to  consider  is, 
whether  this  instrument  ought  to  be  admitted  to  probate  at 
all  as  the  will  of  the  testator.  To  determine  that  I  must  see 
whether  or  not  the  bequests  are  left  absolutely  or  only  con- 
ditionally. The  words  are,  *'This  is  the  last  will  and  testa- 
ment of  us,  &c.,  in  case  we  should  be  called  out  of  this 
world  at  one  and  the  same  time  and  by  one  and  the  same 
accident."  The  condition  did  not  happen,  and  I  consider, 
therefore,  the  will  is  inoperative.  The  same  question  was 
before  this  court  on  two  occasions,  In  the  Goods  of  Winn  (•), 
and  in  Roberts  v.  Roberts  (*).  In  the  last  case  the  testator 
executed  the  paper  lest  anything  should  happen  to  him  on 
his  passage  to  Wales,  or  during  nis  stay  there.  He  returned 
from  that  trip,  and  the  court  held  that  the  paper  was  condi- 
tional, and  on  that  ground  pronounced  against  it.  The 
^observation  of  counsel  that  if  the  will  be  conditional  [75 
the  condition  must  attach  to  the  whole  document,  is,  I 
think,  well  founded,  and  therefore,  when  the  testator  re- 
voked all  former  wills,  he  only  did  so  subject  to  the  hap- 
pening of  the  contingency.  I  decree  probate  of  the  will  of 
March,  1864. 

Proctors :  HeaUs  &  Son. 

C)  2  Sw.  A  Tr..  816  ;  80  L.  J.  (P.  M.  A  A.),  171.  (»)  2  Sw.  A  Tr.,  147. 

(»)  2  Sw.  A  Tr.,  887 ;  81  L.  J.  (P.  M.  &  A.),  46. 


,  [2  Probate  DivisioD,  81.] 

March  17,  1877. 

« 

*SoTTOMAYOR,  Otherwise  De  Barbos,  v.  De      [81 

Barros. 

Nullity  of  Marriage — Consanffuiniii/ — Fij'st  Cousins — Marriage  illegal  hy  the  Law  of 

Domicile. 

The  petitioner  and  respondent,  Portuguese  subjects  and  first  cousins,  came  to  re- 
side in  England  in  1858.  In  1866  they  went  through  a  form  of  marriage  before  the 
registrar  of  the  district  of  the  city  of  London.  In  1873  they  returned  to  Portugal, 
and  continue  to  reside  there.  By  the  law  of  Portugal  a  marriage  of  Portuguese 
subjects,  being  first  cousins,  without  dispensation,  wheresoever .  contracted,  is 
invalid : 

Ileld^  that  the  court  of  the  place  of  contract  of  marriage  is  not  bound  to  recognize 
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the  incapacities  affixed  by  the  law  of  the  domicile  of  the  parties  to  a  contract  of 
marriage,  if  such  incapacities  do  not  exist  according  to  the  lex  foci  eoniractui,  and 
to  pronounce  a  marriage,  otherwise  valid,  to  be  null  and  void  by  reason  of  such 
incapacity. 

In.  this  case  the  petitioner  Ignacia  Clara  Maxima  Pacheco 
Pereira  Pamplona  da  Cunha  Sottomayor,  described  as  of 
Lisbon,  in  the  kingdom  of  Portugal,  applied  to  the  court  to 
declare  her  marriage  with  the  respondent  Gonzalo  Lobo 
Pereira  Caldos  de  Barros  to  be  null  and  void.  The  petition 
set  out  a  form  of  marriage  between  the  parties  on  the  Slst 
of  June,  1866,  at  the  registry  office  in  the  city  of  London ; 
it  then  proceeded  :  2.  Tliat  your  petitioner  and  the  respon- 
dent are  both  natives  of  Portugal  and  Portuguese  subjects, 
and  were  at  the  date  of  the  said  marriage  domiciled  in  the 
kingdom  of  Portugal.  3.  That  your  petitioner  and  the  re- 
spondent are  natural  and  lawful  first  cousins,  and  that 
according  to  the  law,  in  force  in  Portugal  at  the  time  of  the 
said  marriage  and  now,  first  cousins  are  incapable  of  con- 
tracting marriage  on  account  of  consanguinty.  4.  That  your 
petitioner  and  the  respondent  have  never  cohabited  as  hus- 
band and  wife,  and  tne  said  marriage  has  never  been  con- 
summated, and  for  the  reasons  aforesaid  is  null  and  void  in 
law.  5.  That  the  marriage  aforesaid  was  procured  by  fraud 
upon  the  petitioner.  6.  That  when  the  petitioner  went 
through  the  said  ceremony  of  marriage  she  was  ignorant 
that  she  was  contracting  a  valid  and  binding  marriage. 
(These  two  last  paragrapns  were  added  by  authority  of  the 
court  in  an  order  dated  the  5th  of  July,  1876.) 

The  petition  was  personally  served  upon  the  respondent 
82]  at  *Labrosa,  in  Portugal,  and  he  entered  an  appear- 
ance to  the  citation,  but  did  not  file  an  answer,  and  the  mat- 
ter came  on  for  hearing  as  unopposed  before  Sir  R.  J. 
Phillimore  on  the  5th  of  July,  1876,  who  directed  that  the 
petition  when  amended  should  be  served  on  the  solicitor  of 
the  respondent,  and  that  the  papers  in  the  suit  should  be 
sent  to  Her  Majesty's  Proctor  in  order  that  he  might,  under 
the  direction  of  the  Attorney-General,  instruct  counsel  to 
argue  before  the  court  the  question  whether  the  petitioner 
had  shown  a  sufficient  ground  for  a  decree  of  nullity,  first, 
by  reason  of  the  incapacity  of  the  parties  to  contract  mar- 
riage in  1866 ;  secondly,  by  reason  of  fraud  as  shown  by  the 
evidence  laid  before  the  court ;    thirdly,  by  reason  pi  the 

1  petitioner's  want  of  intention  to  contract  a  marriage,  and  of 
ler  ignorance  of  the  effect  of  the  ceremony  as  shown  by  the 
evidence  already  laid  before  the  court. 
In    consequence  of   this  order,  on   the  22d  of  No  vera- 
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ber,  1876,  the  Queen's  Proctor  filed  his  answer  as  follows: 
1.  That  the  petitioner  and  respondent  have  been  acting  in 
collusion  for  the  purpose  of  obtaining  a  decree  of  nullity  of 
marriage.  2.  That  on  the  21st  of  June,  1866,  the  petitioner 
and  respondent,  being  capable  of  contracting  marriage,  were 
lawfully  married  by  license  at  the  registry  office  for  the  dis- 
trict of  the  city  of  London.  3.  That  the  said  marriage  was 
not  procured  by  fraud  upon  the  petitioner  as  in  the  fifth 
paragraph  of  her  petition  alleged.  4.  That  the  said  peti- 
tioner intended  to  and  did  contract  a  lawful  marriage  by  the 
ceremony  observed  as  above  alleged,  and  was  not  ignorant 
of  the  effect  thereof.  5.  That  the  petitioner  and  respondent 
cohabited  as  husband  and  wife,  and  that  the  said  marriage 
was  consummated,  and  is  good  in  law.  6.  That  at  the  time 
of  the  said  marriage  the  petitioner  and  respondent  were 
domiciled  in  England,  and  were  not  domiciled  in  the  king- 
dom of  Portugal.  7.  That  the  petitioner  and  respondent 
intended  at  the  time  of  the  said  marriage  to  live  together  as 
man  and  wife  in  England,  and  did  so  live  for  six  years ;  that 
the  validity  of  the  said  marriage  is  to  be  deterinined  by  the 
law  of  England.  He  prayed  the  court  to  dismiss  the  peti- 
tion, and  pronounce  for  the  validity  of  the  marriage.  As 
regards  the  charge  of  collusion,  the  particulars  filed  were 
that  the  petitioner  and  respondent  agreed  and  combined  to- 
gether to  have  a  petition  for  a  decree  of  nullity  of  marriage 
presented,  and  to  have  divers  facts  *alleged  and  proved  [83 
under  the  petition  which  were  untrue  to  the  knowledge  of 
tliem  both,  and  agreed  that  the  petition  should  set  up  a  sham 
case  herein. 

The  evidence  in  the  case  was  chiefiy  taken  in  Portugal  on 
commission,  and  the  following  facts  were  proved :  that  the 
petitioner  and  respondent  were  both  born  at  Oporto,  in  Por- 
tugal, the  latter  in  1860,  and  the  former  in  1861,  and  were 
•first  cousins;  that  they  were,  and  are,  Roman  Catholics, 
and  domiciled  Portuguese  subjects.  That  in  the  year  1868 
the  petitioner,  her  father  and  mother,  and  her  uncle  De  Bar- 
ros and  his  family,  including  the  respondent,  his  eldest  son, 
came  to  England,  and  the  two  families  occupied  a  house 
jointly  in  Dorset  Square,  London.  The  petitioner's  father 
came  to  this  country  for  the  benefit  of  his  health,  and  De 
Barros  for  the  educatioh  of  his  children  and  to  superintend 
the  sale  of  wine.  De  Barros  subsequently,  in  1861,  became 
manager  to  a  firm  of  wine  merchants  in  London,  under  the 
style  of  Caldos  Brothers  &  Co.,  of  which  the  petitioner's 
father  was  made  a  partner,  and  which  stopped  payment  in 
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1865.  De  Barros  died  in  London  in  1870,  and  his  son,  the 
respondent,  returned  to  Portugal  in  1874,  having  inherited 
some  landed  property  at  Alto  Donro,  in  Portugal.  The 
petitioner  returned  to  Portugal  in  January,  1873,  and  her 
lather  was  removed  there  in  a  state  of  imbecility  in  Septem- 
ber, 1874. 

On  the  21st  of  June,  1866,  the  petitioner,  at  that  time  of 
the  age  of  fourteen  and  a  half  years,  and  respondent  sixteen 
years  of  age,  were  married  in  the  registrars  office  of  the 
city  of  London,  in  the  presence  of  the  mother  of  the  peti- 
tioner and  the  father  of  the  respondent  and  the  grandmother 
of  both  parties.  No  religious  ceremony  accompanied  or 
followed  such  marriage,  and  although  the  parties  lived 
together  in  the  same  house  until  the  year  1872,  they  never 
slept  together,  and  the  marriage  was  never  consummated. 
The  petitioner,  stated  that  she  went  through  the  form  of 
marriage  contrary  to  her  own  inclination,  by  the  persuasion 
of  her  uncle  and  mother,  on  the  representation  that  it  would 
be  the  means  of  preserving  her  father's  Portuguese  property 
from  the  consequences  of  the  bankruptcy  of  the  wine  busi- 
ness. The  marriage  was  never  recognized  by  the  respondent 
or  by  the  friends  and  relations  of  either  party.  It  ap- 
84]  peared,  from  the  ^evidence  of  advocates  acquainted 
with  the  law  of  Portugal  that,  as  at  the  time  of  marriage 
the  petitioner  and  respondent  were  natives  of  Portugal  and 
Portuguese  subjects  and  domiciled  there,  and  were  natural 
and  lawful  first  cousins,  the  marriage  was  null  and  void, 
because,  by  the  law  of  Portugal,  first  cousins  are  incapable 
of  contracting  marriage  on  account  of  consanguinity,  and 
such  marriage  would  he  held  by  such  law  to  be  incestuous, 
and  therefore  that  the  petitioner  and  respondent  were  in- 
capable of  contracting  a  valid  marriage  either  in  Portugal 
or  elsewhere. 

July  6,  1876.  InderwicJc^  Q.C.,  Dr,  Tristram^  and  Bay- 
ford^  appeared  for  the  petitioner. 

Feb.  27.  Willis^  Q.C.,  and  Jacques^  for  the  Queen's 
Proctor. 

[The  cases  referred  to  were  Dalrymple  v.  Dalrymple  (') ; 
Harford  v.  Morris  {^) ;  Countess  of  f^ortsmotUh  v.  Earl  of 
Portsmouth  (*) ;  Hall  v.  Hall  {*) ;  Compion  v.  Bearcroft  (*) ; 

(')  2  Hagg.  Cons.,  64,  104.  (*)  16  Jar.,  710. 

(»)  2  Hagg.  Cons.,  423.  (»)  2  Hagg.  Cons.,  444  n. 

(»)  1  Hagg.  Eccl.,  366. 
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Steele  v.  Braddell  (*) ;  Mette  v.  Mette  (") ;  Simonin  v.  Mai- 
lac  (') ;  Brook  v.  Brook  (*). 

Our.  adv.  vult 

March  17.  Sir  R.  Phillimore  :  The  marriage  in  this 
case  took  place  on  the  2l8t  of  June,  1866,  at  the  registrar's 
office  in  the  city  of  London  district,  between  Gonzalo  Lobo 
Pereira  Caldos  de  Barros  the  younger,  and  Ignacia  Clara 
Maxima  Pacheco  Pereira  Pamplona  da  Cunha  Sottomayor. 
On  the  18th  of  November,  1874,  the  wife  filed  a  petition  pray- 
ing that  the  marriage  might  be  decreed  null  and  void  by  rea- 
son of  consanguinity  between  the  parties.  On  the  5th  of  July, 
1876,  the  case  came  before  the  court  for  hearing.  A  witness 
was  examined  orally,  and  the  evidence  of  witnesses  taken 
under  a  commission  was  read.  An  appearance  had  been  en- 
tered on  behalf  of  the  respondent,  but  he  had  not  pleaded,  and 
counsel  were  heard  on  behalf  of  the  petitioner  only.  Taking 
into  consideration  the  peculiar  circumstances  of  the  case, 
which  I  am  about  to  state,  I  thought  it  *expedient  that  [85 
the  averments  in  the  petition  should  be  enlarged  so  as  to 
enable  the  court  to  consider  whether  there  was  not  ground 
for  a  decree  of  nullity,  first,  by  reason  of  the  incapacity  of 
the  parties  to  contract  marriage  in  1866 ;  secondly,  by  rea- 
son of  fraud,  as  shown  by  the  evidence  already  laid  before 
the  court;  and,  thirdly,  by  reason  of  the  petitioner's  want 
of  intention  to  contract  a  marriage,  and  of  her  ignorance  of 
the  effect  of  the  ceremony,  as  shown  by  the  evidence  before 
the  court.  The  amended  petition  has  been  duly  served 
upon  the  respondent,  and  I,  moreover,  thought  it  right  that 
Efer  Majesty^s  Proctor  should  be  requested  to  intervene  in 
this  case ;  and  I  have  reheard-  it,  with  the  advantage  of  an 
able  argument  of  Mr.  Willis,  who  represented  the  Queen's 
Proctor. 

At  the  time  of  the  marriage  the  wife  was  of  the  age  of 
fourteen  years  and  five  months,  and  the  husband  of  the 
age  of  sixteen  years.  Their  parents,  who  came  to  this 
country  in  1868,  were  Portuguese  subjects,  and  had  not,  in 
my  judgment,  looking  to  all  the  circumstances  of  the  case, 
lost  their  original  Portuguese  domicile.  The  parties  to  the 
marriage  were  first  cousins.  The  father  of  the  lady  was  in- 
sane. The  marriage  was  promoted  by  her  mother  and  by  her 
uncle,  the  father  of  her  nusband.  It  was  presumed,  erro- 
neously as  it  turned  out,  that  the  marriage  would  have  the 
effect  of  relieving  the  commercial  property  of  the  insane 

(»)  Milw.  Ir.  Eccl.  Rep.,  21.  (»)  2  Sw.  &  Tr.,  67;    29  L.  J.  (P.  M. 

O  1  Sw.  <&  Tr.,  416 ;  28  L.  J.  (P.  M.  A      &  A.),  97. 
A.),  117.  (*)  9  H.  L.  C,  217. 

20  Eng.  Rep.  77 
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father  from  certain  pecuniary  embarrassments.  The  ^rl 
most  reluctantly  consented  to  the  marriage,  yielding  at  last 
to  the  entreaties  of  her  mother,  and  the  assurances  that  the 
marriage,  being  contracted  before  a  civil  officer  in  England, 
and  being  illegal  by  reason  of  consanguinity  in  Portugal, 
would  have  no  binding  effect.  The  marriage  was  never 
consummated,  and  the  parties  lived  exactly  in  the  same  re- 
lations and  without  any  change  of  name,  or  any  cohabita- 
tion whatever,  as  they  had  done  before  the  marriage  was 
contracted.  The  mother  returned  to  Portugal  towards  the 
end  of  the  year  1872,  and  was  joined  by  her  daughter  in 
January,  1873,  who  is  now  dwelling  in  her  parents'  house  in 
Lisbon. 

Looking  at  all  these  circumstances,  I  think  it  is  not  im- 
proper to  say  that  this  is  a  marriage  which  the  court  would 
not  be  reluctant  to  pronounce  invalid,  but  I  must  be  on 
86]  niy  guard  against  *taking  any  other  view  than  a 
strictly  legal  one  of  the  unfortunate  relationship  in  which 
these  jparties  have  been  placed  by  their  own  acts.  The  boy 
and  girl  were  both  of  marriageable  age  by  the  law  of  this 
country,  and,  I  believe,  also  by  that  of  rortugal.  I  am 
satisfied  on  the  evidence  that  the  marriage  was  not  brought 
about  by  what  the  law  would  consider  coercion  of  the  girl's 
mother  or  her  relations  ;  and  that  she  perfectly  understood 
that  she  was  about  to  contract  a  marriage  appears  from  the 
great  reluctance  and  distress  with  which  she  alleges  she 
consented  to  it ;  nor  can  it  vitiate  the  contract  that  she  had 
an  erroneous  view  of  its  future  consequences.  It  cannot, 
therefore,  be  set  aside  on  the  ground  of  incapacity  of  age  or 
coercion  or  fraud,  and  this,  I.may  say,  was  at  the  last  hear- 
ing admitted  by  her  counsel. 

There  remains  a  very  serious  question,  and  one  in  some 
measure  primcB  impressionism  namely,  whether  the  marriage 
can  be  pronounced  invalid  inforo  contractus^  that  is,  in  an 
English  court  by  reason  of  its  being  treated  by  the  law  of 
the  domicile  of  the  parties  as  void  on  the  ground  of  their 
consanguinity.  The  Portuguese  advocate  who  has  been  ex- 
amined says  that  the  marriage  was  null  and  void,  because, 
according  to  the  laws  in  force  in  Portugal  at  the  time  of  the 
said  marriage  and  now,  first  cousins  are  incapable  of  con- 
tracting marriage  on  account  of  consanguinity,  and  any 
such  marriage  is  holden  by  the  said  law  of  Portugal  to  be 
incestuous,  and  therefore,  that  the  petitioner  and  respon- 
dent were  incapable  of  contracting  a  valid  marriage,  whether 
in  Portugal  or  elsewhere.  I  must  add  to  this  statement  of 
the  It^w  that  which  is  a  matter  publici  Juris  (so  to  speak), 
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namely,  that  marriages  between  first  cousins  in  Roman 
Catholic  countries  are  capable  of  being,  and  not  unfre- 
quently  are,  rendered  valid  by  a  papal  or  episcopal  dispen- 
sation. This  marriage  cannot  be  pronounced  invalid  because 
it  is  incestuous  according  to  the  general  law  of  Christendom ; 
it  is  not  a  marriage  between  persons  in  the  direct  lineal  line 
of  consanguinity,  or  in  the  collateral  line  within  the  degree 
of  brother  and  sister,  both  which  classes  of  marriage  are  by 
the  usage  and  practice  of  Christian  states,  and  the  general 
current  of  Christian  law  and  authority,  considered  as  in- 
cestuous, unnatural,  and  destructive  of  civilized  life  (Story, 
Conflict  of  Laws,  §114),  and  so  considered  bylaws  ^^qucR 
humano  generi  universo  sunt  datce  "  (Grotius  de  *Bello  [87 
et  Pace,  1.  2,  c.  6,  s.  13,  §  2).  I  must  also  bear  in  mind  the 
observations  of  Lord  Cran worth  in  Brook  v.  Brook  (*).  The 
prohibition  of  marriage  between  first  cousins  cannot  be  put 
upon  this  basis,  or  upon  higher  ground  than  that  of  a  pro- 
hibition by  the  positive  law  of  the  country  of  the  domicile. 
The  objection  of  consanguinity  in  this  case,  being  removable 
by  a  papal  or  episcopal  dispensation,  is  of  the  nature  of  what 
the  canonists  call  an  impedimentum  impediiitmm,  and  not 
an  impedimentum  dirimens. 

I  have  considered  all  the  judgments  which  have  been 
given  in  this  country  upon  the  much  vexed  subject  of  foreign 
marriages.  The  decided  cases  establish  the  doctrine  that 
the  court  of  the  domicile  recognizes  certain  incapacities, 
affixed  by  the  law  of  the  domicile,  as  invalidating  a  mar- 
riage between  parties.belonging  to  that  domicile  in  a  foreign 
state  in  which  such  marriage  is  lawful.  But  the  decided 
cases  do  not  establish  the  converse  doctrine  that  the  court 
of  the  place  of  the  contract  of  marriage  is  bound  to  recognize 
the  incapacities  affixed  by  the  law  of  the  domicile  on  the 
parties  to  the  contract,  when  those  incapacities  do  not  exist 
according  to  the  lex  loci  contractus.  It  may  appear  that 
according  to  the  jus  gentium  the  latter  proposition  is  a  con- 
sequence of  the  former;  and  I  remember  addressing  such 
an  argument  to  the  full  Court  of  Divorce  in  the  case  of 
Simonin  v.  Mallac  ('),  but  in  vain.  In  that  case  the  parties 
were  French  subjects,  and  came  to  England  for  the  purpose 
of  evading  the  French  law,  and  having  been  married  by 
licence,  returned  to  Paris  the  day  after  the  marriage.  A 
French  tribunal  pronounced  a  decree  of  nullity  against  the 
marriage,  on  the  ground  that  it  had  been  celebrated  without 
the  consent  of  parents,  and  without  the  precedent  publica- 
tions required  by  the  code.     Application  was  made  to  the 

(»)  9  H.  L.  C,  226.  (»)  2  Sw.  <&  Tr.,  67;  29  L.  J.  (P.  M.  <k  A.),  97, 
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English  court  to  pronounce  a  decree  of  nullity  on  the  ground 
of  the  incapacity  of  the  parties  according  to  the  law  of  their 
origin  and  domicile,  and  this  appeared  to  me  to  be  a  case  in 
which  the  English  tribunal,  according  to  the  jus  gentium^ 
ought  to  respect  the  French  law,  and  also  pronounce  a  decree 
of  nullity,  but  it  refused  to  do  so  in  a  very  elaborate  and 
careful  judgment  delivered  by  Sir  C.  Cresswell  on  behalf  of 
the  full  court.  It  was  a  case  primcB  impressionis.  The 
court  said  (p.  80),  "It  is  very  remarkable  that  neither  in 
88]  the  *writings  of  jurists,  nor  in  the  arguments  of  coun- 
sel, nor  in  the  judgments  delivered  in  the  courts  of  justice, 
is  any  case  quoted  or  suggestion  offered  to  establish  the 

!3roposition  that  the  tribunals  of  a  country  where  a  marriage 
las  been  solemnized  in  conformity  with  the  laws  of  that 
country  should  hold  it  void,  because  the  parties  to  the  con- 
tract were  the  domiciled  subjects  of  another  country  where 
such  a  marriage  would  not  be  allowed.  No  such  argument 
has  been  advanced  even  in  the  case  of  marriages  deemed  to 
be  incestuous."  It  was,  I  think,  not  quite  correct  to  say 
"  that  no  suggestion  was  offered,"  but  in  other  respects  the 
statement  is  perfectly  accurate.     The  court  then  relied  a 

good  deal  upon  the  authority  of  Huber  (Prselectiones  Juris 
ivilis,  lib.  i,  tit.  3  De  conflictu  legum)  for  the  general  law 
that  marriages  valid  according  to  the  lex  loci  coniractiis  are 
valid  everywhere,  though  the  same  writer  (as  they  were 
aware,  for  they  cited  the  passage)  excepted  from  the  opera- 
tion of  this  principle  incestuous  marriages,  and  marriages 
by  minors,  and  thought  that  other  nations  ought  to  refuse 
to  acknowledge  the  validity  of  such  marriages.  "Multoque 
magis  statuenduna  est,  eos  contra  jus  gentium  facere  videri, 
qui  civibus  alieni  imperii  sua  facilitate  jus  patriae  legibus 
contrarium  scientes  volentes  impertiuntur." 

It  is  true  that  in  that  case  the  objection  to  the  marriage 
was  of  a  very  different  character  from  what  is  presented  in 
the  case  before  me,  and  that  Lord  Campbell,  when  the  case 
of  Brook  V.  Brook  (*)  was  argued  before  the  House  of  Lords, 
dwelt  strongly  on  the  fact  that  the  objections  in  Simonin  v. 
Mallac  ("),  derived  from  the  French  law,  related  to  matters 
of  form.  After  mentioning  the  facts  of  the  case,  that  learned 
lord  said :  *'  Sir  C.  Cresswell,  after  the  case  had  been  learnedly 
argued  on  both  sides,  discharged  the  petition.  But  was  there 
here  anj^thing  inconsistent  with  the  opinion  which  the  same 
learned  judge  delivered  as  assessor  to  Vice-Chancellor  Stuart 
in  Brook  v.  Brook  (')  ?    Nothing  whatever,  for  the  objection 

(')  9  H.  L.  C.   217.  («)  2  8w.  &  Tr.,  67;  29  L.  J.  (P.  M.  <fc  A.),  97. 

(»)  3  Sm.  AG.,  481. 
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to  the  validity  of  the  marriage  in  England  was  merely  that 
the  forms  prescribed  by  the  Code  Napoleon  for  the  celebra- 
tion of  a  marriage  in  France  had  not  been  observed.  But 
there  was  no  law  of  France,  where  the  parties  were  domi- 
ciled, *forbidding  a  conjugal  union  between  them,  and  [89 
it  the  proper  forms  of  celebration  had  been  observed,  the 
marriage,  by  the  law  of  France,  would  have  been  unim- 
peachable. The  case,  therefore,  comes  into  the  same  cate- 
gory as  Compton  v.  Bearcroft  (*)  and  Steele  v.  Braddell^ 
decided  by  Dr.  Radcliflfe  (').  None  of  those  cases  can  show 
the  validity  of  a  marriage  which  the  law  of  the  domicile  of 
the  parties  condemns  as  incestuous,  and  which  could  not  by 
any  forms  or  consents  have  been  rendered  valid  in  the  coun- 
.try  in  which  the  parties  were  domiciled."  These  are  cer- 
tainly strong  dicta  from  a  high  authority,  from  which  an 
inference  might  be  drawn  that  in  the  case  of  a  marriage 
incestuous  by  the  laws  of  the  domicile,  the  court  of  the  loci 
contrcLctus  might,  in  the  opinion  of  Lord  Campbell,  be  justi- 
lied  in  setting  aside  the  marriage  on  the  ground  of  the  inca- 
pacity of  the  parties  to  contract  it. 

If  this  important  question  were  not  embarrassed  by  pre- 
cedents of  former  decisions,  and  especially  by  the  judgment 
on  Simonin  v.  Mallac  (*),  I  might  have  been  inclined  to  hold 
that  the  jus  gentium  would  require  the  lex  fori^  which  is 
also  the  lex  loci  contractus^  to  adopt  for  th«  occasion  as  its 
own  law  the  lex  domicilii^  as  in  an  analogous  case,  that 
of  Dalrymple  v.  Dalrymple  (*),  Lord  Stowell  speaks  of 
the  law  of  England,  withdrawing  altogether  and  leaving  the 
legal  question  to  the  exclusive  judgment  of  the  law  of  the 
foreign  country.  But  having  regard  to  the  decisions  upon 
this  subject,  and  especially  to  that  of  SiToonin  v.  Mallac  (*), 
I  do  not  think  that  sitting  as  a  single  judge  in  an  English 
court,  I  ought  to  pronounce  this  marriage  contracted  in 
England,  and  valid  by  English  law,  to  be  null,  and  I  must 
decline  to  do  so.     I  dismiss  the  petition. 

Solicitors  for  petitioner :  Tamplin^  Taylor  &  Joseph. 
Solicitor  for  respondent :  J.  P.  Poncione. 

(»)  2  Hagg.  Cons.,  444,  n.  (»)  2  Sw.  A  TV.,  67  ;  29  L.  J.  (P.  M.  A  A.),  97. 

O  Milw.  Ir.  Eccl.  Reps.,  21.  (*)  2  Hagg.  Cons.,  64, 
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Feb.  6,  1877. 

91]  *Sly  V.  Sly  and  Dredge; 

Lo9t  WiU—Ccpy^Evidence. 

Declarations  of  a  deceased  person,  who  has  been  in  possession  of  property  claim- 
ing a  limited  interest  therein  under  a  particular  will,  are  admissible  to  prove  the  fact 
that  such  will  had  a  legal  existence,  and  also  that  certain  persons  were  named  ex- 
ecutors therein.  And  where  a  copy  of  such  will,  the  original  n'ot  being  forthcoming, 
is  found  in  the  possession  or  amongst  the  papers  of  the  legal  adviser  of  one  of  such 
executors,  it  is  evidence  of  the  contents  of  such  will,  and  may  be  admitted  as  such. 

The  plaintiflf,  Elizabeth  Sly,  as  the  universal  legatee  sub- 
stituted in  the  last  will  and  testament  of  Mary  Sly,  deceased, 
propounded  a  copy  of  such  will,  which  was  dated  July, 
1826,  and  in  which  Richard  Howe  and  John  Daniel  were 
appointed  executors.  The  defendants,  the  parties  interested 
under  an  intestacy,  did  not  appear  or  contest  the  suit. 

Jan.  11.  Inderwick,  Q.C.,  and  Searle^  appeared  for  the 
plaintiff. 

Our.  adv,  ttdt. 

Feb.  6.  Sir  J.  Hankeist  (President) :  In  this  case  Eliza- 
beth Sly  propounded  the  will  of  Mary  Sly,  deceased,  alleged 
to  have  been  duly  executed  and  attested  in  July,  1826, 
whereby  the  deceased  appointed  Richard  Howe  and  John 
92]  Daniel  executors.  ^Elizabeth  Sly,  the  plaintiff,  claimed 
to  be  the  universal  legatee  substituted  in  the  said  will  of 
Mary  Sly,  and  to  have  administration  granted  to  her,  with  a 
copy  of  the  said  will,  annexed,  the  original  having  been  lost. 
It  was  proved  that  William  Dredge,  the  father  of  one  of  the 
defendants,  was  in  possession  of  property  which  formerly 
belonged  to  the  deceased,  and  that  in  the  year  1836  he,  vntli 
his  wife  Mary  Dredge,  joined  in  a  deed  by  which  a  loan  was 
raised  upon  the  security  of  Mary  Dredge's  life  interest  in 
the  property  in  question,  stated  m  the  deed  to  be  derived 
from  the  will  of  Mary  Sly,  deceased,  of  which  Richard  Howe 
and  John  Daniel  were  executors.  The  defendant  Dredge  had 
remained  in  possession  of  the  property  after  the  death  of 
his  father  and  mother.  The  original  will  was  never  proved, 
nor  could  it  be  found  after  due  search  made  for  it,  but  a 
document  purporting  to  be  a  copy  was  offered  in  evidence, 
and  the  question  is,  whether  it  is  admissible.  The  copy  was 
found  amongst  the  papers  of  a  Mr.  Goodman,  a  solicitor, 
deceased,  of  whom  Jolin  Daniel  also  deceased  was  a  client. 
It  was  in  a  bundle  of  papt'is  ivlating  to  Daniel's  affairs,  one 
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of  them  being  a  memorandum  apparently  of  atiswers  made 
in  February,  1838,  by  Daniel  to  inquiries  concerning  various 
documents.  One  entry  in  the  memorandum  in  the  hand- 
writing of  Daniel  was  as  follows:  "1826.  The  will  of  Mary 
Sly? — Yes."  The  books  of  Goodman  could  not  be  found, 
he  having  become  a  bankrupt,  and  many  of  his  papers  hav- 
ing been  burnt.  The  copy  will  was  traced  to  the  custody  of 
Mr.  Goodman's  assignees.  The  copy  is  in  the  handwriting 
of  one  John  Symes,  deceased,  who  was  formerly  a  clerk  in 
the  employment  of  Goodman,  and  is  indorsed  **Copy  will 
of  Mary  Sly,"  and  John  Symes'  name  appears  in  the  copy 
as  that  of  one  of  the  attesting  witnesses.  The  other  attest- 
ing witness  cannot  be  found.  The  solicitor  who  prepared 
the  deed  of  1836  stated  that  he  has  no  doubt  that  he  saw  the 
original  will  at  the  time,  though  he  does  not  recollect  its 
contents. 

In  these  circumstances  I  am  of  opinion  that  the  alleged 
copy  is  admissible  in  evidence.  The  statement  contained 
in  the  deed  of  1836,  being  one  made  by  a  deceased  person  in 
possession  of  the  property,  in  disparagement  of  his  own 
title  by  limiting  it  to  a  life  estate,  is  admissible,  not  only  as 
against  persons  claiming  through  him,  but  also  for  strangers  ; 
and  the  statement  that  he  took  the  *life  interest  under  [93 
a  particular  will  seems  one  equally  admissible,  for  it  is  a 
farther  limitation  of  his  interest.  It  is  as  though  the 
declarant  had  said,  "I  claim  no  other  interest  than  the  life 
estate  which  I  can  show  I  take  under  the  will  of  Mary  Sl3^" 
The  case  is  similar  to  that  of  an  occupier  of  l^nd  whose 
declaration  has  been  received  to  show  the  name  of  the  land- 
lord under  whom  he  held :  Peaceable  v.  Watson  (*).  This 
evidence,  therefore,  establishes  that  there  was  a  will  of 
Mary  Sly,  of  which  Richard  Howe  and  John  Daniel  were 
executors.  This  at  once  points  to  Daniel's  custody  as  a 
proper  q  uarter  in  which  to  seek  for  a  copy  of  the  will  of  the 
deceased,  search  having  been  made  in  vain  for  the  original 
in  every  place  that  can  be  suggested  for  its  proper  or  prob- 
able place  of  deposit.  It  would  be  natural  and  reasonable 
that  a  copy  should  be  made  for  the  executor,  and  that  it 
should  be  preserved  and  kept  by  his  solicitor  for  the  client's 
use  and  guidance  (the  original  probably  having  been  retained 
by  the  tenant  for  life  as  evidence  of  his  interest  in  the  realty). 
With  regard  to  the  copy  tendered  in  evidence,  it  is  accom- 
panied by  every  mark  of  authenticity;  it  is  made  by  a  per- 
son who  represents  himself  to  have  been  one  of  the  attesting 
witnesses;  it  is  made  by  an  attorney's  clerk,  presumably 

(')  4  Taunt.,  16. 
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in  the  course  of  his  business  as  such  clerk,  since  it  is  found 
in  his  employer's  custody  amongst  his  client's  papers  after 
a  lapse  of  fifty  years.  It  may  be  added  that  another  copy, 
indorsed  with  the  name  of  Mr.  Goodman's  firm,  was  also 
found  in  the  custody  of  the  heir  of  the  person  taking,  in  the 
events  which  have  happened,  the  reversion  in  the  property 
left  by  the  will  to  Ann  Dredge  for  life ;  but  this,  though  it 
corroborates  the  evidence  afforded  by  the  copy  found 
amongst  the  papers  of  Mr.  Daniel,  does  not  affect  the  ques- 
tion of  its  admissibility.  I  pronounce  for  the  will  as  con- 
tained in  the  draft  or  copy  filed  by  the  plaintiff  on  the  15th 
of  May,  1876. 

Solicitors :  Taylor^  Hoare  <fe  Co. 

See  17  E!ng.  Rep.,  548  note.  penning,  14  Han,  801 ;  Spoonmore  o. 

Where  a  will  is  proved  to  have  been  Cables,  66  Missouri,  579. 

in  existence  at- the  death  of  a  testator.  As  to  such  declarations  on  the  qnes- 

and  is  afterwards  lost  or  destroyed,  its  tion  of  undue  influence,  see  Cudnev  v. 

contents  may  be  proved  by  parol  and  Cudney,  68  N.  Y. ,  148,  3  Am.  Dec.  ,396 

admitted  to  probate.  note;  Spoonmore  v.  Qables,  66  Mo.,  579. 

Where  a  will  which  was  always  in  The  defendant  testified  that  her  hus- 
the  custody  of  the  testator  cannot  be  band  had  access  to  a  drawer  in  which 
found  after  his  death,  the  presumption  she  had  last  seen  a  certain  paper.  He 
is  that  he  destroyed  it  animo  revocandi;  was  not  called  on  to  show  that  he  de- 
but this  presumption  may  be  rebutted  stroyed  the  paper,  nor  was  its  loss  oth- 
by  competent  evidence.  erwise  accounted  for.    Held  insufficient 

F.  was  known  to  have  made  several  evidence  of   loss  to  admit  secondary 

successive  wills,  and  to  have  declared  evidence  of  the  contents  of  the  paper, 

the  necessity  of  having  one  in  force  at  Where  it  appears   that    th^  party 

the  time  of  his  death.     He  spoke  of  the  offering  parol  evidence  of  the  contents 

existence  of  one  within  two  days  of  of  a  written  instrument  would  have  an 

his  death,  at, which  time  he  was  too  interest  in  getting  rid  of  the  original, 

feeble  to  leave  his  bed  without  assist-  in  order  to  introduce  secondary  evi- 

ance.     He  soon  afterward  became  un-  dence  of  its  contents,  the  clearest  proof 

conscious,  and  so  remained  until  he  of  loss  is  required :  People  v.  Lord,  67 

died.     No  positive  evidence  of  a  revo-  Barb.,  110. 

cation  was  adduced  :  Held,  that  the  Where  a  person  is  assumed  to  have 
presumption  of  revocation  was  rebut-  been  insane  at  the  time  of  placing  a 
ted,  and  that,  not  being  found,  a  copy  will  among  his  valuable  papers,  it  will 
of  the  contents,  as  proved  by  parol,  require  an  equally  intelligent  act  of  re- 
was  properly  admitted  to  probate:  Fos-  taining  it  in  such  repository,  in  a  lucid 
ter's  Appeal,  5  Weekly  Notes  Cases  interval,  to  give  it  effect  as  a  valid  dis- 
(Penn.),  413;  S.  C.  below,  34  Leg.  Int.,  position  of  his  property,  this  being 
222.  equivalent  to  a  publication  ;  but  to  say 

See  Patten  v.  Poulton,  1  Swabey  &  that  if  he  was  at  any  time  of  sound 

Tristram,  55.  mind  and  memory,  and  then  retained 

As  to  declarations  of  a  testator  on  the  it  among  his  valuable  papers,  it  would 
question  of  revocation  of  a  will,  see  3  be  conclusive  that  he  intended  it  to  be 
Amer.  Dec,  395,  397  note  ;  Miller  v.  his  will,  is  to  state  the  rule  too  strong- 
Phillips,  9  R.  I.,  141;  Whiteley  v.  King,  ly:  Porter  v,  Campell,  58  fenn.  (2  Bax- 
17  C.  B.,  N.S.,  756;  DeGroff  v.  Ter-  ter),  81. 
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[2  Probate  Division,  94.] 
Feb.  20,  1877. 

,    *Iii  the  Goods  of  Laoroix.  [94 

Holograjih  Will —  Valid  aceordmg  to  the  Law  of  the  Place  where  made — Incorporation — 

24  A  26  Vici.c.  114,  «.  1. 

The  deceased,  a  Frenchman  by  birth,  but  naturalized  in  England,  executed  at 
Paris  a  will  and  codicil  in  the  English  form  relating  to  his  property  in  England  only, 
and  a  holograph  will,  signed  and  dated,  disposing  of  his  property  in  France,  but 
referring  directly  to  the  English  will.     He  died  at  Paris: 

Held,  that  if  it  could  be  shown  that  the  will  and  codicil  in  the  English  form  were 
made  in  a  form  permitted  by  the  law  of  France  in  the  case  of  British  subjects 
resident  in  France,  they  could  be  admitted  to  probate  under  24  <&  25  Vict.  c.  114, 
B.  1,  as  vBUd  according  to  the  law  of  the  place  where  made. 

Eugene  Leguen  de  Lacroix,  a  natural  born  French  sub- 
ject, died  at  Paris  on  the  15th  of  April,  1876.  On  the  9th 
of  October,  1845,  he  obtained  a  certificate  of  naturalization 
in  this  country,  which  was  duly  enrolled  in  the  High  Court 
of  Chancery  in  accordance  with  the  provisions  of  the  statute 
7  &  8  Vict.  c.  66,  under  which  the  certificate  was  granted. 
He  subsequently  returned  to  France,  and  in  the  year  1874, 
being  at  the  time  resident  at  Paris,  he  executed  a  will  bear- 
ing date  the  4th  of  June,  1874,  in  the  English  form,  and 
attested  as  required  by  the  English  law,  and  two  codicils 
dated  respectively  the  9th  and  15th  of  June,  1874.  By  these 
testamentary  papers  he  disposed  of  his  property  in  England 
only.  On  the  26th  of  December,  1874,  being  still  resident 
in  Paris,  he  made  a  holograph  will  in  the  French  form  and 
language,  of  which  the  following  is  a  translation  :  *'  Desirous 
of  acknowledging  the  great  kindness  my  wife,  Jenny  Louisa 
Blackner,  has  shown  me,  especially  since  my  said  illness,  I 
bequeath  in  her  favor,  and  give  her  the  enjoyment  for  life  of 
my  moiety  of  our  house  in  the  Rue  Duperre,  at  St.  Servan, 
as  well  as  the  furniture,  plate,  linen,  pictures,  carriages, 
horses,  wine-cellar,  and  generally  of  all  the  furniture  and 
everything  contained  in  or  about  the  same,  so  that  she  may 
live  therein  peacefully,  and  without  being  troubled  or  dis- 
turbed ;  this  she  will  be  enabled  to  do  with  the  share  I  have 
given  her  out  of  my  property  in  England  by  my  wills  of  the 
4th,  9th,  and  15th  of  June,  1874.  May  God  protect  her  in 
this  world,  as  also  my  son  Eugene,  even  as  I  bless  them  on 
leaving  it. 

(Signed) 

''Eugene  Leguen  de  Lacroix. 

"Paris,  26th  day  of  December,  1874." 

20  Eng.  Rep.  78 
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95]  *According  to  the  affidavit  of  an  advocate  of  the 
Court  of  Appear  of  Paris,  it  would  seem  that  the  English 
will  and  codicils  would  be  upheld  and  carried  into  execu- 
tion by  the  courts  in  France,  as  being  the  will  and  codicils 
of  an  English  subject  made  in  accordance  with  the  rec^uire- 
ments  of  the  law  of  his  nationality,  and  that  the  will  in  the 
French  language  dated  the  26th  of  December,  1874,  is  made 
in  conformity  with  and  is  valid  by  the  laws  and  constitution 
of  the  French  Republic. 

Feb.  6.  Searle  moved  for  probate  of  the  holograph  will, 
as  also  of  the  English  will  and  codicils.  Under  the  statute 
24  &  25  Vict.  c.  114,  s.  1,  the  holograph  will  is  well  executed, 
according  to  the  forms  required  by  the  laws  of  the  place 
where  the  same  was  made ;  and  as  it  contains  a  direct  refer- 
ence to  the  English  will  and  codicils,  it  incorporates  them, 
and  the  whole  will  be  admitted  to  probate. 

[Sir  J.  Hannen  referred  to  the  case  of  Pechell  v.  Hilder- 
leyC\  in  which  it  was  stated  that  a  holograph  will,  under 
the  Code  Civil,  must  be  a  complete  instrument  in  itself,  and 
could  not  incorporate  any  other  document.] 

In  that  case  the  documents  before  the  court  were  not  valid 
either  by  the'  law  of  this  country  or  by  the  law  of  Italy, 
where  tlie  one  of  later  date  was  written.  In  this  case  the 
holograph  will  is- valid  by  the  law  of  France,  and  therefore 
is  entitled  to  be  admitted  to  probate  in  this  country,  and  as 
it  is  incomplete  without  the  English  will  and  codicils,  to 
which  it  distinctly  refers,  the  court  will  grant  probate  of  all 
these  documents  so  that  there  may  be  a  complete  wDl. 

Cur.  ddv.  vvU. 

Feb.  20.  Sir  J.  Hannen  (President) :  The  deceased  in 
this  case,  a  naturalized  British  subject,  made  at  Paris  a  will, 
dated  the  4th  of  June,  1874.  On  the  9th  of  June,  1874,  he 
executed  a  codicil  to  this  will,  and  on  the  16th  of  June,  1874, 
he  made  a  second  codicil,  apparently  for  the  sole  purpose 
of  correcting  an  omission  in  the  first  codicil.  These  three 
instruments  were  duly  executed  according  to  the  require- 
96]  ments  of  the  English  law,  or  *rather,  I  should  say, 
were  executed  in  the  form  required  for  English  wills.  On 
the  26th  of  December,  1874,  he  also  at  Paris  executed  a 
holograph  testamentary  instrument  in  the  French  form,  and 
by  it  he  confirmed  his  will  of  the  4th,  9th,  and  15th  of  June, 
1874.  Application  was  made  to  me  to  admit  to  probate  all 
these  several  documents.  It  appears  from  the  affidavit  of  a 
French  advocate  that  the  instruments  of  the  4th  and  15th 

(')  Law  Rep.,  1  P.  <fe  M.,  678. 
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of  June,  1874,  are  a  good  and  valid  will  and  codicil,  which 
would  be  upheld  ana  carried  into  execution  by  the  French 
courts,  as  being  the  will  and  codicil  of  a  British  subject, 
made  in  accordance  with  the  requirements  of  the  law  of  his 
nationality.  I  have  quoted  the  exact  words  of  the  affidavit. 
This  assumes,  however,  that  the  will  and  codicil  were  made 
in  accordance  with  the  requirements  of  the  law  of  England, 
but  they  were  not  so  made  unless  they  were  made  in  the 
form  required  by  the  law  of  France,  or  unless  they  were 
made  in  the  form  required  by  the  law  of  the  place  of  the  de- 
ceased's  domicile  at  the  time  when  made.  It  does  not  ap- 
pear what  the  deceased's  domicile  was,  but  it  is  rather  to  be 
inferred  it  was  French.  It  is  possible,  however,  that  tho 
French  advocate  may  mean  that  the  will  and  codicil  are 
made  according  to  the  form  permitted  by  the  law  of  France, 
in  the  case  of  a  British  subject  making  his  will  in  France ; 
and  if  evidence  can  be  offered  to  the  court  that  by  the  law 
of  France  it  is  permitted  to  a  foreigner  in  France  to  make 
his  will  according  to  the  form  required  by  the  law  of  his 
country  as  to  the  execution  of  wills  there,  and  that  a  will 
so  maae  would  be  deemed  by  the  French  courts  to  be 
good  and  valid,  and  would  be  carried  into  execution  by 
them,  this  application  may  be  renewed,  as  it  would  then  ap- 
pear that  the  will  of  the  4th  of  June,  1874,  and  the  codicil  of 
the  16th  of  June,  1874,  were  valid,  as  having  been  made  in  the 
form  permitted  by  the  law  of  France  in  tne  case  of  British 
subjects  in  France.  The  same  advocate  further  deposed 
that  the  will  of  the  26th  of  December,  1874,  is  made  in  con- 
formity with  the  requirements  of  the  French  law,  and  is  valid 
by  the  laws  of  France.  If  the  evidence  I  have  suggested 
can  be  obtained,  it  will  be  open  to  the  applicant  to  contend, 
and  I  think  successfully,  that  all  the  documents  referred  to 
are  made  in  accordance  with  the  form  required  by  the  law 
of  the  place  where  they  were  made,  and  must  therefore  be 
held  to  be  well  executed  *for  the  purpose  of  being  [97 
admitted  to  probate  in  England  under  24  &  25  Vict.  c.  114. 
The  case  of  PecheU  v.  JIil(&rleyQ\  to  which  I  referred  when 
the  motion  was  made,  is  not  an  authority  against  my  grant- 
ing the  application.  That  case  turned  on  the  application  of 
Italian  law  to  the  instruments  then  in  question.  In  the 
present  case  I  must  be  guided  by  what  may  be  shown  by  a 
competent  person  to  be  the  French  law,  and  it  will  be  un- 
necessary to  consider  whether,  if  the  law  of  France  were 
proved  to  be  similar  to  the  law  of  Italy  as  stated  in  the  evi- 
dence before  the  court  in  that  case,  it  would  prevent  my 

(')  Law  Rep.,  1  P.  &  M.,  678. 
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granting  the  application.     The  case  most  stand  over  for  fur- 
ther evidence. 

April  10.  SewrU  renewed  the  application  on  a  farther 
aflSdiavit  from  the  advocate  of  the  Court  of  Appeal  of  Paris, 
to  the  following  eflPect :  (1.)  That  by  the  law  of  France  a  will 
of  a  naturalized  British  subject  made  in  France  according 
to  the  forms  required  by  the  law  of  England  to  give  validity 
to  wills  executed  by  Englishmen  in  England  is  valid,  and 
would  be  carried  into  execution  by  the  French  courts,  what- 
ever may  be  the  domicile  of  the  testator  at  the  time  of 
making  such  will,  or  at  the  time  of  his  death.  (2.)  That, 
assuming  the  deceased  Lacroix,  being  a  Frenchman  by 
birth,  afterwards  became  a  naturalized  British  subject,  and 
subsequently  to  the  date  of  such  naturalization  as  a 'British 
subject  returned  to  France,  and  in  France  executed  a  will 
according  to  the  form  required  by  the  law  of  England  to 
give  validity  to  wills  executed  by  Englishmen  in  England, 
such  will  is  valid  by  the  law  of  France,  and  would  be  carried 
into  execution  by  the  courts  of  France,  whatever  may  have 
been  the  domicile  of  the  deceased  at  the  time  of  making  the 
same,  or  at  the  time  of  his  death. 

Sib  J.  Hannen  (President)  granted  probate  of  the  Eng- 
lish will  and  codicil,  bearing  date,  respectively,  the  4th  of 
June,  1874,  and  the  15th  of  June,  1874. 

Solicitors :  Midsdale^  Oraddock  &  Ridsdale, 


[2  Probate  DiviBion,  98.] 
Feb.  20,  1877. 

98]  *Dempsey  v.  Lawson  and  Lawson. 

will — No  Rmduary  nor  Revocatory  Glaugex — Earlier  WW  diitponnff  of  the  whole  of 

the  Property — Ineorporaiion. 

The  deceased  executed  a  will  in  18Q8,  by  which  she  disposed  of  the  whole  of  her 
property.  In  1 860  she  ezecated  another  will,  which  commenced  "  this  is  the  last 
will  and  testament  of  me,"  «&c.  It  varied  and  repeated  various  bequests  given  in  the 
first  will,  appointed  the  same  executors  for  England  as  in  that  document,  but  con- 
tained no  residuary  nor  revocatory  clauses: 

Held,  that,  from  the  general  tenor  of  the  last  will,  it  was  clear  that  the  testatrix 
did  not  intend  the  first  will  to  remain  in  force,  and  that  it  therefore  was  revoked. 

Elizabeth,  Baroness  Stafford,  late  of  Hornby  Castle, 
Yorkshire,  widow,  died  on  the  29th  of  October,  1862.  On 
the  26th  of  August,  1868,  she  duly  executed  a  will,  in  which 
she  appointed  her  nephew  Charles  Carroll  McTavish,  Oliver 
O'Donnell,  and  McHenry,  grandson  of  Colonel  J.  E.  How- 
ard, executors  as  to  her  real  estate  and  ground  rents  in  the 
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United  States  of  America,  and  Sir  William  Lawson,  Bart., 
John  Lawson,  and  Thomas  Paulinus  Lawson,  executors  in 
this  country.  In  this  will  the  testatrix,  after  referring  to 
the  powers  given  to  her  under  her  grandfather's  (Mr.  Car- 
roll, of  Carrollton,  in  the  United  States)  will,  and  that  of 
her  mother,  Mrs.  Caton,  of  Maryland,  and  expressing  her 
desire  to  execute  the  powers  so  vested  in  her,  and  to  dispose 
of  all  her  real  and  personal  estate  and  property  whatsoever 
and  wheresoever,  proceeds  to  dispose  of  certain  portion  of 
her  real  estate  in  America  in  favor  of  some  Roman  Catholic 
ecclesiastics  and  institutions,  and  the  reinainder  of  such 
estates  she  bequeaths,  through  the  medium  of  trustees,  for 
the  benefit  of  her  sister,  the  Duchess  of  Leeds,  and  Mrs. 
McTavish,  and  for  the  children  of  the  latter.  She  then 
leaves  all  her  personal  estate,  not  otherwise  ^bequeathed,  to 
Sir  William  Lawson,  of  Brough  Hall,  Yorkshire,  and  to  his 
sons  John  Lawson  and  Thomas  Paulinus  Lawson,  their  ex- 
ecutors, administrators,  and  assigns,  in  trust  to  pay  debts, 
funeral  and  testamentary  expenses,  and  to  appropriate  out 
of  such  parts  of  her  residuary  personal  estate  as  may  by 
law  be  applied  to  charitable  purposes,  such  stocks,  funds, 
securities,  shares,  or  other  property  as  will  yield  an  income 
sufficient  for  paying  a  perpetual  *annuity  of  £100  to  [99 
the  Right  Reverend  Thomas  Grant,  D.D.,  of  St.  George's 
Roman  Catholic  Church,  Southwark,  Roman  Catholic 
bishop,  and  his  successors,  Roman  Catholic  bishops,  per- 
forming the  duties  or  chief  duties  now  performed  by  the  said 
Thomas  Grant  as  such  Roman  Catholic  bishop,  and  to  vary 
the  investments  from  time  to  time  with  the  consents  of  the 
said  Dr.  Grant  and  his  successors,  and  to^ay  the  dividends, 
&c.,  to  the  said  Dr.  Gmnt  and  his  successors  forever,  for 
his  and  their  support  and  maintenance.  In  the  third  place, 
to  appropriate  out  of  the  residuary  personal  estate  such 
stocks,  &c.,  as  will  yield  an  income  sufficient  for  paj^ing  the 
several  annuities  set  out  in  the  will,  annuities  principally  to 
old  servants  of  her  own  or  her  sister's.  In  the  fourth  place, 
to  raise  a  clear  legacy  or  sum  of  £3,000  at  the  expiration  of 
six  months  from  ner  decease,  and  to  pay  the  same  to  her 
step  son  Lord  Stafford.  Lastly,  to  continue  the  clear  sur- 
plus of  the  residuary  personal  estate  in  its  actual  state  of 
investment,  or  to  alter  or  vary  the  same  with  the  consent  of 
the  Duchess  of  Leeds  during  her  life,  and  afterwards  in  the 
absolute  discretion  of  the  trustees,  and  to  pay  the  interest, 
dividends,  and  annual  produce  arising  from  the  same,  as 
well  as  the  surplus  of  the  interest,  dividends,  and  annual 
produce  to  arise  from  the  stocks,  &c.,  before  directed  to  be 
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appropriated  for  the  purpose  of  meeting  the  several  annui- 
ties before  mentioned,  after  paying  such  annuities,  to  her 
sister,  the  Duchess  of  Leeds,  for  her  separate  use,  and  after 
her  decease  to  her  sister,  Mrs.  McTavish,  for  her  life,  and 
after  the  death  of  the  survivor  upon  trust  as  to  such  portions 
of  the  said  residuary  personal  estate  as  may  by  law  be  be- 
queathed to  charitable  purposes,  and  the  stocks,  funds,  and 
securities  upon  which  the  same  may  have  been  invested 
upon  trust  as  to  one  third  part  thereof  to  pay  or  assign, 
transfer  and  apply  the  same  to  or  for  the  benefit  of  the 
Roman  Catholic  Convent  of  the  Sisters  of  Mercy  at  Ber- 
mondsey,  in  the  county  of  Surrey,  forever,  and  as  to  one 
other  third  part  thereof,  to  pay,  assign,  transfer  and  apply 
the  same  to  or  for  the  benefit  of  the  Roman  Catholic  Con- 
vent of  .  .  .  .  ,  at  Richmond,  in  the  county  of  York,  for- 
ever, and  as  to  the  remaining  third  part  thereof,  to  pay, 
assign,  transfer,  and  apply  the  same  to  or  for  the  benefit  of 
th(;?  Koman  Catholic  Convent  of  the  Annunciation,  called 
the  Sisters  of  the  Good  Shepherd,  at  Hammersmith, 
100]  *in  the  county  of  Middlesex,  forever,  for  the  re- 
spective charitable  purposes  of  the  said  institutions  respect- 
ively. And  as  to  any  parts  of  the  said  residuary  personal 
estate  which  could  not  by  law  be  bequeathed  to  charitable 

Purposes,  and  also  as  to  any  part  of  the  residuary  estate 
efore  bequeathed  the  trusts  of  which  shall  on  any  account 
fail  or  be  or  become  invalid  or  incapable  of  taking  effect, 
the  testatrix  gave  the  same  to  her  sisters,  thfeir  heirs,  execu- 
tors, and  assigns,  for  their  use  and  benefit  as  joint^tenants, 
and  as  to  the  I)uchess  of  Leeds  for  her  separate  use. 

On  the  6th  of  December,  1860,  the  testatrix  executed  an- 
other will,  which  commenced,  "  In  the  name  of  God.  Amen. 
This  is  the  last  will  and  testament  of  me,  Elizabeth  Stafford, 
the  widow  of  George  William,  Lord  Stafford,  a  peer  of 
Great  Britain,  and  one  of  the  daughters  of  Richard  and 
Mary  Caton,  of  Baltimore,  in  Maryland,  in  the  United  States 
of  America,  now  residing  in  London."  By  this  will  she 
gave  to  Basil  R.  Spalding,  Esq.,  of  Charles  Street,  in  the 
oity  of  Baltimore,  in  the  state  of  Maryland,  all  her  lands, 
ground  rents,  and  real  estate  in  the  United  States  of  Amer- 
ica, whatsoever,  wheresoever,  and  howsoever,  in  trust  for 
the  benefit  of  her  sisters,  the  Duchess  of  Leeds,  and  Mrs. 
McTavish,  and  the  two  sons  of  the  latter  and  their  children. 
The  bequests  to  charitable  institutions  in  America  contained 
in  the  first  will  were  omitted,  and  certain  annuities  made 
payable  oiit  of  ground  rents  in  the  city  of  Baltimore  in  the 
first  will  were  charged  on  her  farms  and  lands  in  Frederick 
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county,  Maryland,  by  this  last  will.  Mr.  Spalding  is  ap- 
pointed executor  for  all  matters  and  things  in  the  United 
States  of  America.  The  testatrix  then  continues:  "I  give 
and  bequeath  to  Sir  William  Lawson,  Bart.,  and  his  two 
sons,  Jolin  and  Thomas  Lawson,  all  my  Baltimore  and  Ohio 
Railroad  shares,  all  my  Spanish  stocks  and  certificates,  and 
all  other  shares  and  stocks  I  may  be  possessed  of  or  entitled 
to  at  the  time  of  my  death,  whatsoever,  wheresoever,  and 
howsoever  in  trust  for  the  following  purposes:"  (namely, 
to  pay  debts,  testamentary  and  funeral  expenses,  a  sum  of 
£3,000  to  her  step-son,  the  present  Lord  Stafford,  and  cer- 
tain annuities  therein  mentioned).  "All  the  residue  of  in- 
come from  the  above  stocks  and  shares,  after  paying  the 
annuities  above  mentioned,  I  bequeath  equally  between  my 
two  sisters,  the  Duchess  of  Leeds  and  Mrs.  Emily  McTavish, 
*durin|^  their  lives.  If  the  Duchess  survives  Mrs.  [101 
McTavjsh,  then  I  give  to  her  the  whole  income  for  her  life. 
At  the  death  of  both  my  sisters  I  leave  one  half  of  all  the 
said  stocks  and  shares  whatsoever  and  wheresoever  to  the 
children  of  Charles  Carroll  McTavish,  my  nephew.  I  leave 
the  portions  of  the  female  children  to  their  sole  and  separate 
use,  free  from  the  control  of  their  husbands  and  liability  for 
their  debts,  and  the  shares  of  the  sons  to  be  given  to  them 
on  their  attaining  the  age  of  twenty- one.  The  other  half 
the  said  stocks  and  shares  I  request  Sir  William  and  his 
sons  to  hold  for  the  following  charities,  or  to  secure  the 
funds  to  them  for  the  use  of  his  countrjr,  and  not  to  be  di- 
verted to  any  foreign  charitable  institutions,  I  request  my 
trustees  to  appropriate  one  fourth  of  the  above  sum  to  tlie 
establishment  of  tne  order  of  the  Sisters  of  Charity  in  Lon- 
don in  concert  with  Lady  Georgiana  Fullarton,  if  she  be 
living,  or  to  the  establishment  she  shall  have  founded  ;  one 
fourth  to  the  Good  Shepherd  at  Hammersmith  ;  one  fourtli 
to  the  Priory  of  Our  Lady  of  Peace  at  Richmond,  in  York- 
shire ;  one  eighth  to  a  fund  for  aged  and.  infirm  Roman 
Catholic  priests  in  England,  and  one  eighth  for  the  educa- 
tion of  poor  Roman  Catholic  children.  I  appoint  Sir  Wil- 
liam'Lawson,  and  his  son  John  Lawson,  Esq.,  and  Thomas 
Lawson,  Esq.,  executors  of  this  ray  last  will  and  testa- 
ment for  all  matters  and  things  in  England,  and  in  respect 
of  all  my  shares,  funds,  and  stocks,  &c.,  wheresoever  and 
howsoever." 

On  the  18th  of  June,  1862,  the  testatrix  executed  a  codicil 
to  this  last  will,  and  thereby  confirmed  it.  On  the  24th  of 
March,  1863,  probate  of  this  will  and  codicil  was  granted  to 
Sir  William  Lawson,  Bart,  (since  deceased),  and  his  two 
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sons,  John  and  Thomas  Paulinus  Lawson,  the  executors 
therein  named ;  and  on  the  10th  of  January,  1876,  a  writ  of 
summons  was  taken  out  by  the  plaintiff,  Catherine  Anne 
Dempsejr,  the  superioress  of  the  Koman  Catholic  Convent 
of  the  Sisters  of  Mercy  at  Bermondsey,  one  of  the  residuary 
legatees  named  in  the  will  of  the  deceased,  dated  the  26tli 
of  August,  1858,  calling  upon  the  defendants  to  bring  in  the 
probate  of  the  will  and  codicil  of  the  deceased  granted  to 
them  on  the  24th  of  March,  1863,  in  order  to  its  being  re- 
voked, and  claiming  that  probate  be  granted  of  the  will  of 
the  26th  of  August,  1868,  together  with  the  >vill  of  the  5th 
of  December,  1860,  and  the  codicil  thereto,  dated  the  18th 
102]  of  June,  1862,  as  ^forming  together  the  last  will  and 
testament  of  the  deceased.  A  statement  of  claim  was  sub- 
sequently tiled  by  the  plaintiff,  propounding  these  several 
papers,  and  the  defendants  tiled,  a  statement  of  defence, 
alleging  that  the  will  of  the  26th  of  August,  1858,  was  re- 
voked Dy  the  execution  of  the  subsequent  will  of  the  6th 
of  December,  1860,  and  that  that  will  and  its  codicil  are 
alone  entitled  to  be  admitted  to  probate.  Issue  having  been 
joined,  the  question  in  dispute  came  on  for  decision  before 
the  president,  without  a  jury.  At  the  hearing  it  was  proved 
that  at  the  death  of  Lady  Stafford  a  sum  of  £8,987  4s.. 6d. 
stood  to  her  credit  at  Messrs.  Rothschild's,  being  the  proceeds 
of  the  sale  of  some  Spanish  certificates  sold  by  her  direc- 
tions on  the  30th  of  June,  1862,  and  further  sums  of  £438 
16^.  8d.  and  £187  4^.  Qd,  at  other  banks,  and  also  that  a 
sum  of  £60  12^.  2d.  was  due  to  her  at  the  time  of  her  death 
in  respect  of  her  jointure.  These  several  sums  were  not 
disposed  of  by  the  will  and  codicil,  which  had  been  proved 
by  the  defendants. 

Jan.  11.    Inderwick^  Q.C.,  and  Searle^  appeared  for  the 

Elaintiff :  As  there  is  no  clause  of  revocation  in  the  will  of 
December,  1860,  and  the  residue  is  not  disposed  of  by  that 
will,  there  is  no  reason  why  the  will  of  August,  1858,  should 
not  be  included  in  the  probate.  If  the  earlier  will  is  revoked 
the  deceased  died  intestate  as  to  a  considerable  portion  of 
her  personal  estate. 

Dr.  SpinkSj  Q.C.,  Bayford^  and  Williamson^  for  the  de- 
fendants :  It  is  clear  from  the  contents  of  the  will  of  De- 
cember, 1860,  that  the  testatrix  intended  thereby  to  revoke 
the  earlier  will.  The  court  cannot  insert  a  revocatory  clause 
in  a  will,  neither  can  it  introduce  a  clause  disposing  of  the 
general  residue. 
[The  cases  referred  to  were :  In  the  Goods  of  Leese  (') ;  In 

(»)  2  Sw.  <&  Tr.,  442. 
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the  Goods  of  OrahamX) ;  Oeaves  v.  Price  (') ;  Birks  v. 
BirJcs  (*) ;  In  the  Goods  of  Meredith  (') ;  In  the  Goods  of 
Joys  f  •) ;  Lemage  v.  Goodban  (•) ;  In  the  Goods  of  Fen- 
wick  (') ;  In  the  Goods  qf  QrimLh  (•) ;  In  the  Goods  of 
PetcheU  (•).] 

Cur.  adv.  vuU. 

*Feb.  20.  Sir  J.  Hannen  (President) :  The  testa-  [103 
trix,  Elizabeth,  Baroness  Stafford,  died  on  the  29th  of  Octo- 
ber, 1862,  and  on  the  24th  of  March,  1863,  her  will,  bearing 
date  the  6th  of  December,  1860,  and  a  codicil  thereto,  da*ea 

.  the  18th  of  June,  1862,  were  proved  in  common  form.  In 
January,  1876,  thiaaction  was  commenced  in  which  the  plain- 
tiff propounds  an  earlier  Will  of  the  26  th  of  August,  1858„ 
wherein  the  testatrix  appointed  the  Roman  Catholic  Con- 

•vent  of  the  Sisters  of  Mercy,  at  Bermondsey,  one  of  the 
residuary  legatees,  of  which  convent  the  plaintiff  is  superi- 
oress ;  and  she  claims  that  probate  be  granted  of  the  said 
will  with  that  of  December,  1860,  together  with  the  codicil 
of  June,  1862,  as  forming  together  the  last  will  and  testa- 
ment of  the  deceased.  By  the  will  of  1868  the  testatrix, 
after  disposing  of  certain  real  and  personal  property  in  the 
United  States,  bequeaths  all  her  personal  estate,  not  before 
bequeathed,  to  Sir  W.  Lawson  and  his  sons  John  and 
Thomas,  in  trust,  iirst  to  pay  debts,  funeral  and  testament- 
ary expenses;  secondly,  to  pay  a  perpetual  annuity  of 
£100  a  year  to  Dr.  GFrant  and  his  successors,  Roman  Catho- 
lic bishops;  thirdly,  to  pay  certain  annuities  in  the  will 
mentioned;  fourthly,  to  raise  and  pay  a  sum  of  £3,000  to 
her  step-son  Lord  Stafford;  fifthly,  to  pay  the  interest 
arising  from  the  residue  to  her  sister  the  Duchess  of  Leeds 
for  life,  and  after  her  decease  to  her  sister  Emily  McTavish 
for  life ;  and  after  the  death  of  the  survivor,  as  to  one  third, 
to  apply  the  same  for  the  benefit  of  the  Roman  Catholic 
Convent  of  the  Sisters  of  Mercy,  at  Bermondsey,  forever ;  as 
to  one  other  third  part,  for  the  benefit  of  the  Roman  Catholic 
Convent  of  .  .  .  .,  at  Richmond,  in  Yorkshire ;  and  as  to 
the  remaining  third,  for  the  benefit  of  the  Roman  Catholic 
Convent  of  tne  GFood  Shepherd,  at  Hammersmith ;  and  as 
to  any  parts  of  her  residuary  estate  which  could  not  by  law 

0)  8  Sw.  A  Tr.,  69 ;  82  L.  J.  (P.  M.  <fr  (*)  29  L.  J.  (P.  M.  A  A.),  165. 

A.).  118.  (*)  80  L.  J.  (P.  M.  <fr  A.),  169. 

{«)  8  Sw.  A  Tr.,  71 ;  82  L.  J.  (P.  M.  A  (•)  Law  Rep.,  1  P.  <&  M.,  67. 

A.),  118.  O  Law  Rep.,  1  P.  A  M.,  819. 

(«)  4  Sw.  A  Tr.,  28 ;  84  L.  J.  (P.  M.  A  («)  Law  Rep.,  2  P.  A  M.,  457. 

A.),  90.  (»)  Law  Rep.,  8  P.  A  M.,  153. 

20  Eng.  Rep.  79 
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be  bequeathed  to  charitable  puq)08es,  or  as  to  which  her 
bequests  might  fail,  she  bequeathed  the  same  to  the  Duchess 
of  Leeds  and  Mrs.  McTavish  absolutely  as  joint  tenants. 
Lastly,  the  testatrix  left  a  legacy  of  £300  to  Sir  VV.  Lawson, 
and  appointed  him  and  his  two  sons  executors.  By  the 
will  of  1860  the  testatrix  devised  to  Basil  R.  Spalding,  Esq., 
of  Baltimore,  "all  her  real  estate  in  the  United  States  of 
America  whatsoever,  wheresoever  and  howsoever  in  trust ;" 
as  to  certain  lands,  for  the  use  and  benefit  of  her  sister  the 
104]  Duchess  of  Leeds;  *and  various  other  devises  and 
bequests  follow,  varying  some  of  the  dispositions  of  the  will  ^ 
of  1858  as  to  the  American  property,  and  repeating  others, 
but  not  mentioning  by  description  all  the  estates  referred  to 
in  that  will.  After  appointing  Basil  R.  Spalding  executor 
of  her  will  in  all  matters  and  things  in  the  United  States  of . 
America,  the  testatrix  proceeds  as  follows:  ''I  give  and  be- 
Queath  to  Sir  W.  Lawson  (and  his  two  sons  John  and 
Thomas)  all  my  Baltimore  and  Ohio  Railroad  shares,  all  my 
Spanish  stocks  and  certificates,  and  all  other  shares  and 
stocks  I  may  be  possessed  of  or  entitled  to  at  the  time  of  my 
death,  whatsoever,  wheresoever,  and  howsoever,  in  trust  for 
the  following  purposes":  (1st,)  to  pay  debts,  &c. ;  (2dly,)  to 
raise  and  pay  to  Lord  Stafford  £3,000;  (3dly,)  to  pay  the 
annuities  mentioned  in  the  will,  most  of  them  oeing  to  the 
same  persons  and  for  the  same  amounts  as  in  the  will  of 
1858,  and,  subject  thereto,  to  divide  the  income  between  the 
Duchess  of  Leeds  and  Mrs.  McTavish,  and,  at  the  death 
of  one  of  them,  to  pay  the  whole  to  the  survivor,  and,  at 
the  death  of  the  survivor  one  half  of  the  said  stocks  and 
shares,  whatsoever  and  wheresoever,  to  the  children  of 
Charles  C.  McTavish,  her  nepjiew,  and  the  other  half  she 
requested  Sir  W.  Lawson  and  his  sons  to  hold  for  the  fol- 
lowing charities:  one  fourth  to  the  establishment  of  the 
order  of  the  Sisters  of  Charity,  in  London,  in  connection 
with  Lady  G.  FuUarton,  if  she  be  living ;  or  to  the  establish- 
ment she  shall  have  founded  ;  one  fourth  to  the  Good  Shep- 
herd Convent  at  Hammersmith  ;  one  fourth  to  the  Priory  of 
Our  Lady  of  Peace,  at  Richmond ;  one  eighth  to  the  fund 
for  aged  and  infirm  Roman  Catholic  priests ;  and  one  eighth 
for  the  education  of  poor  Roman  Catholic  children.  And 
the  will  concludes :  *'l  appoint  Sir  W.  Lawson  and  his  sons 
John  and  Thomas  executors  of  this  my  last  will  and  testa- 
ment for  all  matters  and  things  in  England,  and  in  respect 
of  all  my  shares,  funds  and  stocks,  &c.,  wheresoever  and 
howsoever." 
At  the  death  of  Lady  Stafford  a  sum  of  £8,987  4^.  6d. 
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Stood  to  her  credit  at  Messrs.  Rothchild's,  being  the  pro- 
ceeds of  the  sale  of  some  of  the  Spanish  certificates  wnich 
she  held  at  the  date  of  the  will  of  1860,  and  which  by  her 
direction  had  been  sold  on  the  30th  of  June,  1862.  She  had 
not,  at  the  time  of  her  death,  given  any  direction  as  to  the 
reinvestment  of  this  money.  Beyond  this  *amount,  [105 
Ladv  Stafford  died  possessed  of  two  balances  at  her  bankers 
of  £438  165.  8^.  and  £187  4^.  Qd.  respectively,  and  £60  due 
to  her  in  respect  of  her  jointure.  The  executors  and  trustees 
under  the  deceased's  will  appear  to  have  acted  on  the  as- 
sumption that  she  died  intestate  in  respect  of  these  several 
sums ;  but  it  is  now  contended  on  the  part  of  the  plaintiff, 
that  the  assumption  was  incorrect,  and  that  the  money  in 
the  hands  of  Messrs.  Rothchild  and  the  bankers,  and  the 
arrears  of  the  jointure  passed  under  the  residuary  clause  of 
the  will  of  1868,  on  the  ground  thatthat  clause  is  not  revoked 
by  the  will  of  1860.  Hence  this  action.  It  was  contended 
on  behalf  of  the  plaintiff,  that  as  the  will  of  1860  contains 
no  express  revocation  of  the  earlier  will  it  was  to  be  con- 
strued as  revoking  only  those  parts  of  it  with  which  the 
later  provisions  were  inconsistent,  and  that  the  dispositions 
of  the  will  of  1860  are  not  inconsistent  with  the  residuary 
bequest  for  the  benefit  of  the  three  Roman  Catholic  convents. 
In  support  of  this  contention,  Williams  on  Executors,  6th 
ed.,  p.  160,  and  the  cases  there  cited,  were  relied  on.  I  assent 
to  the  principle  expressed  in  the  passage  referred  to,  and  I 
have  had  occasion  to  act  upon  it  in  the  case  of  In  the  Goods 
of  Petchell  (*),  but  it  becomes  necessary  on  the  present  occa- 
sion to  consider  more  minutely  the  nature  and  extent  of  the 
inconsistency  of  a  later  testamentary  instrument,  which 
will  have  the  effect  of  revoking  an  earlier  will.  In  this 
investigation  the  court  is  necessarily  called  upon  to  put  a 
construction  upon  the  language*  of  the  instrument  in  ques- 
tion. The  intention  of  the  testator  conveyed  in  that  language 
has  to  be  ascertained  by  reference  to  the  facts  in  connection 
with  which  it  was  used ;  but  in  seeking  the  true  meaning  of 
the  testator,  the  substance  and  not  the  form  of  the  instru- 
ment must  be  regarded.  If  it  can  be  collected  from  the 
words  of  the  testator  in  the  later  instrument  that  it  was  his 
intention  to  dispose  of  his  property  in  a  different  manner  to 
that  in  which  he  disposed  of  it  by  the  earlier  document,  the 
earlier  document  will  be  revoked,  and  this,  although  in 
some  particulars  the  later  will  does  not  completely  cover 
the  whole  subject-matter  of  the  earlier.  This  is  what  was 
decided  in  Plenty  v.  West  (').     There  the  court  held  upon 

(»)  Law  Rep.,  8  P.  A  M.,  168.  («)  1  Roberts.  EccL,  264. 
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all  the  facts  before  it,  that  it  was  the  intention  of  the  testa- 
106]  tor  that  the  later  paper  should  stand  alone,  *al though 
that  disposed  of  a  part  only  of  his  personal  estate,  and 
therefore  that  in  effect,  although  not  m  terms,  it  revoked 
the  earlier  will.  The  authority  of  that  case  has  been  stated 
by  Sir  E.  V.  Williams  to  be  doubtful  since  the  decision  of 
the  Privy  Council  in  Cutto  v.  ChiU>€rt{'\  and  Lord  Penzance 
is  said  to  have  regarded  it  as  overruled.  The  case  of  CiUto 
V.  Oilbert  (*),  however,  merely  decides  that  the  bare  fact  of 
a  testator  having  executed  an  instrument  as  his  last  will 
and  testament,  the  contents  of  which  are  unknown,  does 
not  operate  as  a  revocation  of  a  previous  will,  and  this 
seems  very  obvious  for  the  missing  instrument  may  have 
been  confirmatory  of  the  first  (see  Wms.  Executors,  p.  156, 
note  c).  It  certainly  does  not  appear  from  the  judgment  in 
that  case,  that  there  wa«  any  intention  to  overrule  the  de- 
cision in  Plenty  v.  West  (").  Dr  Lushington  (")  says :  *'  Upon 
this  case  we  will  first  observe  that  the  two  wills  were  essen- 
tially different,  that  no  executors  were  appointed  .by  the 
first,  that  executors  were  appointed  by  the  second,  and  that 
the  only  ground  of  argument  for  the  uniting  the  papers  was, 
that  the  whole  of  the  personal  estate  was  not  disposed  of  by 
the  second  will.  It  is  true  that  Sir  H.  J.  Fust,  m  his  judg- 
ment, relies  upon  the  fact  that  the  testator  called  the  will  of 
1838  his  last  will,  but  that  is  only  one  circumstance  in  con- 
junction with  others  on  which  he  founded  his  decision." 
The  Judical  Committee  thus  appear  to  have  approved  of 
the  decision  in  Plenty  v.  West  (*)  upon  the  ground  that  the 
fact  that  the  whole  of  the  personal  estate  was  not  disposed 
of  by  the  second  will,  was  not  by  itself  a  sufficient  reason 
for  uniting  the  earlier  with  the  later  will,  and  admitting, 
both  to  probate,  the  wills  being  in  other  respects  essentiallv 
different.  And  Lord  Penzance,  in  Lemage  v.  Ooodban  Oi 
does  not  say  that  Plenty  v.  West  (")  is  overruled ;  but  with 
his  accustomed  accuracy,  only  says,  "the  case  of  Plenty  v. 
West  ('),  so  far  as  it  supports  the  doctrine  that  the  use  of 
the  words  'last  will'  in  a  testamentary  paper  necessarily 
imports  a  revocation  of  all  previous  instruments,  is,  I  think, 
overruled  by 'Cutto  v.  Oilbert  (*)."  Lord  Penzance  further 
savs:  ''The  intention  of  the  testator,  in  the  matter  is  the 
sole  guide  and  control.  But  the  intention  to  be  sought  and 
107  J  discovered  relates  to  the  *dispositions  of  the  testator's 
property  and  not  to  the  form  of  his  will.  What  disposi- 
tions did  he  intend  ?  not  which  or  what  number  of  papers 

(»)  9  Moo.  P.  C,  181.  (»)  9  Moo.  P.  C,  at  p.  U6. 

(«)  1  Roberta.  Eccl.,  264.  (*)  Law  Rep.,  1  P.  A  M.,  67. 
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did  he  desire  or  expect  to  be  admitted  to  ptobate?  is  the 
true  question."  I  followed  that  decision  in  the  Ooods  of 
PetcheU  (').  In  that  case  I  considered  that  the  intention  of 
the  testatrix  in  the  second  will  was  to  benefit  her  daughter 
by  postponing  the  payment  of  the  specific  legacies  until 
after  the  daughter's  death,  and  that  no  intention  appeared 
to  deprive  her  daughter  of  the  residue  after  payment  of  the 
legacies.  I'therefore  came  to  the  conclusion  tliat  the  original 
residuary  bequest  in  her  favor  was  not  revoked. 

Even  if  the  second  instrument  contains  a  general  revoca- 
tory clause,  that  is  not  conclusive,  and  the  court  will,  not- 
withstanding, consider  whether  it  was  the  intention  of  the 
testator  to  revoke  a  bequest  contained  in  a  previous  will : 
I>ennyY.  Barton  {*).  On  the  other  hand,  though  there  be 
no  express  revocatory  clause,  the  question  is  whether  the 
intention  of  the  testator,  to  be  collected  from  the  instrument, 
was  that  the  dispositions  of  the  earlier  will  should  remain 
in  whole  or  in  part  operative.  Dr.  Lushington,  in  giving 
the  judgment  of  the  Privy  Council  in  Hen/re^  v.  Henfreyi^X 
says,  '*  the  question  is  total  revocation  or  partial  revocation.^' 
And  on  this  question  Sir  J.  NicoU  says,  in  Methuen  v.  Me- 
t?iuen{*),  ''In  the  Court  of  Probate  the  whole  question  is 
one  of  intention ;  the  animus  testandi  and  the  animus  revo- 
candi  are  completely  open  to  investigation  in  this  court." 
In  the  present  case  1  am  of  opinion  that  the  intention  of  the 
testatrix,  to  be  collected  from  the  dispositions  of  the  two 
wills,  is  that  the  second  should  stand  alone,  and  be  in  com- 
plete substitution  for  the  first,  and  that  it  contains  all  the 
testamentary  dispositions  which  she  intended  at  that  time  to 
constitute  her  last  will  and  testament,  and  consequently  that 
it  does  by  implication  revoke  the  whole  of  the  will  of  1858. 

I  think  that  the  whole  scheme  of  the  will  of  1860  shows 
that  it  was  intended  to  be  a  substitution  for  the  will  of  1868. 
I  do  not  think  it  necessary  to  state  in  detail  the  several  pas- 
sages from  which  I  draw  this  inference,  because  I  adopt  the 
view  of  Lord  Penzance  that  the  question  is  what  dispositions 
did  the  testatrix  intend,  not  which  or  what  number  of  pa- 
pers did  she  desire  or  *expect  to  be  admitted  to  pro-  [108 
bate.'  It  is  sufficient  to  observe  that  it  was  not  suggested, 
and  it  may  be  stated  with  confidence  that  it  is  impossible  to 
show,  that  there  is  any  provision  of  the  will  of  1858,  unless 
it  be  the  residuary  clause  in  question,  which  is  kept  in  op- 
'eration  by  the  will  of  1860,  otherwise  than  by  its  repetition 
in  that  instrument,  and  if  this  be  the  case,  it  strongly  tends 

(»>  Law  Rop.,  3  P.  A  M.,  168.  {»)  4  Moo.  P.  C,  29. 

(«)  2  Philiim.,  675.  (*)  2  PhiUim.,  426. 
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to  show,  though  it  falls  short  of  absolute  proof,  that  the 
non-repetition  of  the  residuary  clause  in  the  will  of  1860  indi- 
cates that  the  testatrix  did  not  intend  that  it  should  continue 
in  force.  With  regard  to  the  disposition  of  the  residuary 
personal  estate  contained  in  the  will  of  1868,  it  seems  to  me 
to  be  clear  that  the  testatrix  intended  by  the  will  of  1860  to 
make  a  totally  different  disposition  of  tiiat  property,  which 
was  included  in  the  residuary  clause  of  the  first  will.  In 
the  first  place,  she  omits  altogether  the  Roman  Catholic 
Convent  of  the  Sisters  of  Mercy  at  Bermondsey,  while  she 
seems  to  have  desired  to  admit  to  a  participation  in  her 
bounty  another  establishment  connected  in  some  way  with 
Lady  Georgiana  Fullarton,  as  well  as  two  charities  for  aged 
priests  and  poor  Roman  Catholic  children.  Secondly,  those 
establishments  which  she  still  continues  to  wish  to  benefit 
(including  the  intervener's  convent)  are  to  receive  only  one 
fourth  of  one  half  of  her  stocks  and  shares  after  the  death 
of  her  sisters,  instead  of  one  third  of  the  whole,  as  under 
the  will  of  1868.  The  other  half  of  her  stocks  and  shares 
she  gives,  after  the  death  of  her  sisters,  to  the  children  of 
her  nephew.  These  stocks  and  shares  co'nstituted  at  the 
time  she  made  the  will  of  1860,  the  whole  or  nearly  the  whole 
of  the  personal  property  which  by  the  will  of  1858  she  had 
given  to  the  three  convents.  The  intention  and  effect  of  the 
will  of  1860  was  to  deprive  these  three  establishments  to  a 
large  extent.of  the  benefits  she  had  previously  conferred  on 
them,  and  to  give  them  what  remained  in  a  different  man- 
ner, and  in  different  proportions.  This  appears  to  me  to 
amount  to  what  is  called  in  CuUo  v.  Gilbert^')  an  essentially 
different  disposition  of  the  principal  subject-matter  of  the 
residuary  clause  of  the  will  of  1868,  and  therefore  to  be  a 
revocation  of  that  clause.*  It  is  true  that  by  the  sale  of  the 
Spanish  certificates  in  1862  the  testatrix  had  removed  them 
from  the  operation  of  her  will  of  1860,  but  when  we  are 
109]  *considering  the  question  of  the  deceased's  intention 
in  1860,  the  accidental  change  of  her  investments  in  1862 
can  give  little,  if  any  assistance.  It  is  in  the  highest  degree 
improbable  that  the  testatrix  was  aware  that  the  sale  of  the 
certificates  had  any  effect  on  her  testamentary  dispositions. 
It  is  incredible  to  me  that  she  knew  that  by  so  doing  she  was 
depriving  the  children  of  her  nephew  of  nearlv  £6,000,  seeing 
that  in  a  letter  written  in  February,  1862,  she  writes,  "My. 
funds  I  have  left  to  Sir  William  Lawson  and  his  sons,  who, 
after  paying  my  annuities,  will  divide  the  remainder  between 

(>)  9  Moo.  P.  C,  131. 
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my  sisters,  and  after  their  death  will  go  (half)  to  charity,  and 
half  to  my  little  great-nieces  and  nephews,  just  enough  to 
keep  them  from  starving." 

It  may  be  doubtful  whether  the  testatrix  intended  at  the 
time  she  made  the  will  of  1860  to  dispose  only  of  her  stocks 
and  shares ;  it  is  possible  that  the  absence  of  more  compre- 
hensive words  was  purely  accidental,  but  I  have  no  doubt 
that  if  the  testatrix  had  such  intention,  it  was  because  she  con- 
sidered that  the  shares  and  stocks  constituted  the  whole  of 
her  personal  property  not  previously  disposed  of,  and  there- 
fore that  any  general  residuary  bequest  was  useless  and  un- 
necessary. The  possibility  ot  an  undisposed  of  residue 
arisinff  did  not  occur  to  her  mind  as  a  contingency  to  be 
provided  for,  and  therefore  she  made  no  provision  with 
regard  to  it.  To  put  the  matter  in  familiar  language,  I  think 
that  if  the  testatrix  had  been  asked  after  the  execution  of 
the  will  of  1860,  "Do  you  intend  the  convents  to  have  any 
residue  which  there  may  be?"  I  think  it  may  be  fairly  col- 
lected from  that  will  that  her  answer  would  have  been,  ''No ; 
because  I  have  otherwise  provided  for  them,  and  others,  by 
a  disposition  which  I  anticipate  will  leave  no  residue,  and 
therefore  I  have  not  thought  it  necessary  to  make  any  gen- 
eral residuary  bequest." 

The  result  is  that  I  am  of  opinion  that  the  will  of  1858 
was  entirely  revoked  by  that  of  1860,  and  I  therefore  reject 
the  application  to  admit  it  to  probate. 

Solicitor  for  plaintiff :  T.  Sismey. 

Solicitors  for  defendants :   Williamson^  Hill  &  Go. 


[2  Probate  Divirion,  110.] 
/     Feb.  27,  1877. 

*In  the  Goods  of  Brown.  [110 

Will — Ex/teutor  accordiiig  to  the  tenor. 

^  The  testatrix  executed  a  will,  which  contained  a  clause  to  the  effect,  "  I  appoint  my 
sister  A.  B.  my  executrix,  only  requesting  that  my  nephews,  C.  D.  and  E.  F.,  will 
kindly  act  for  and  with  this  dear  sister": 

BJdf  that  C.  D.  and  £.  F.  were  executors  according  to  the  tenor  of  the  will. 

Amelia  Seagood  Brown,  of  Sussex  Villa,  Ryde,  Isle  of 
Wight,  spinster,  died  on  the  9th  of  January,  1877,  having 
executed  a  will  bearing  date  the  29th  of  April,  1871.  In  this 
will  was  a  clause  to  the  following  effect :  "I  appoint  my 
said  sister  Susannah  Brown  my  executrix,  only  requesting 
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that  my  nephews,  Frederick  Poynder  and  John  Arthur 
Beddome,  will  kindly  act  for  or  with  this  dear  sister."  Miss 
Susannah  Brown  and  John  Arthur  Beddome  died  in  the  life- 
time of  the  deceased.  All  the  next  of  kin  of  the  deceased 
were  willing  that  probate  of  the  will  should  be  granted  to 
the  Reverend  Frederick  Poynder. 

Searle  moved  that  probate  be  granted  to  him  as  executor, 
according  to  the  tenor  of  the  wfll :  If  the  sister  had  been 
alive,  Mr.  Poynder  would  have  been  entitled  to  take  probate 
with  her.  The  words  "for  her"  must  mean  that  if  for  any 
reason  the  sister  could  not  take  the  grant,  then  that  Mr. 
Poynder  shall  take  it  in  her  place  or  stead.  If  it  were  the 
intention  of  the  testatrix  that  Mr.  Poynder  should  act  as 
her  executor,  it  is  not  material  that  the  word  ''executor"  is 
not  used.  He  referred  to  Grant  v.  Lesliei^) ;  In  the  Ooods 
qf.WiJmpti^). 

Sir  J.  Hannek  (President) :  I  felt  at  first  considerable 
doubt  about  this  case.  On  further  consideration,  I  think  I 
am  justified  in  holding  that  the  two  nephews  of  the  testatrix 
are  constituted  executors  according  to  the  tenor  of  the  will. 
I  have  already  said  that  I  was  much  struck  with  the  pecu- 
liarity of  the  expression  used  by  the  testatrix  ;  for  whilst 
as  regards  her  sister  she  appoints  her  executrix,  she  only 
requests  her  nephews  to  act  for  or  with  her.  Her  request, 
however,  may  be  a  courteous  mode  of  expressing  her  desire 
111]  that  the  nephews  should  act,  and  *undoubted  if  she 
had  used  the  word  ''appoint"  instead  of  "request"  I  should 
have  held  it  to  be  sufficient.  Passing  over  that  point,  I  have 
to  consider  the  meaning  of  the  passage  in  which  she  ex- 
presses her  desire  that  ner  nephews  will  kindly  act  for  or 
with  her  sister.  I  do  not  see  how  I  can  give  effect  to  these 
words  without  holding  that  they  confer  on  the  nephews  the 
powers  of  executors.  In  the  case  I  referred  to.  In  the 
Ooods  of  Stevenson  (^\  there  was  simply  a  request  to  assist 
in  the  execution  of  tne  will.  I  agree  with  Sir  J.  Dodson, 
that  such  an  expression  could  not  mean  more  than  it  said, 
namely,  to  assist  the  testatrix  in  the  performance  of  her 
duties.  But  in  this  case  the  testatrix  wishes  her  nephews 
to  do  more ;  she  asks  them  to  act  for  or  with  her  sister ;  but 
they  can  only  act  for  or  with  her  in  the  same  character  as 
was  conferred  on  her,  namely,  as  executors.  I  think,  there- 
fore, the  case  comes  within  the  principle  of  the  decisions 
referred  to  by  counsel  and  those  cited  in  Williams  on  Ex- 

(')  8  PhiUim.,  116.  («)  2  Roberta.  Eccl.,  670.  (»)  16  Jur.,  714. 
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ecutors,  p.  243,  from  which  it  appears  that  where  a  testator 
lias  expressed  a  wish  that  a  person  named  shall  administer 
his  estate,  he  will  be  held  to  be  an  executor.  I  grant  the 
application. 

Solicitors :  Pitman  <ft  Lane. 

See  11  Eng.  Rep.,  894  note. 


[2  Probate  DiviBion,  111.] 
Feb.  27,  1877. 

In  the  Goods  ot  Inoe. 

Wm — Codteil — Brraneow  JUferenee  by  Date. 

The  testatrix  being  desirous  to  revive  a  will  and  codicil  which  had  been  revoked 
by  a  will  of  later  date,  sent  them  to  her  solicitor,  in  order  that  he  mi^ht  prepare  a 
new  will  for  that  purpose.  To  save  time  he  directed  his  clerk  simply  to  re-copy 
them,  which  the  clerk  did,  inclndinff  the  reference  by  date  of  the  codicu  to  the  first 
will    In  this  state  the  will  and  comcil  were  executed  on  the  same  day  : 

ffeld^  that  as  there  was  no  distinct  intention  expressed  in  the  codicil  to  revoke  the 
last  will,  the  probate  should  be  granted  of  it,  together  with  the  codicil. 

Louisa  Inoe,  ot  Great  Cumberland  Place,  Hyde  Park, 
spinster,  died  at  Ramsgate  on  the  22d  of  January,  1877.  On 
the  26th  of  January,  1876,  she  duly  executed  a  will,  and  on 
the  21st  of  February,  1876,  a  codicil  to  such  will ;  but  these 
testamentary  papers  were  revoked  by  a  will  executed  by 
her  at  the  end  of  that  year.  On  the  17th  of  January,  1877, 
Mr.  Dixon,  the  solicitor  of  *the  deceased,  who  had.  [112 
his  office  in  London,  received  instructions  from  Miss  Ince  to 
send  to  her  a  fresh  engrossment  of  the  will  executed  by  her 
on  the  26th  of  January,  1876,  and  of  the  codicil  dated  the 
21st  of  February,  1876 ;  and  as  there  was  not  time  before 
the  post  closed  to  incorporate  the  will  and  codicil  in  9ne  in- 
strument, he  gave  directions  to  his  clerk  to  make  copies  of 
the  will  and  codicil,  omitting  the  dates,  but  it  did  not  occur 
to  him  at  the  time  that  the  date  of  the  will  was  mentioned 
in  the  codicil.  When  the  copying  was  completed,  Mr, 
Dixon  himself  examined  the  engrossment  of  the  will,  but 
left  the  examination  of  the  codicil  to  another  person,  wlio 
did  not  observe  that  the  date  of  the  old  and  revoked  will 
was  inserted  in  such  codicil,  instead  of  the  date  being  left, 
as  was  intended,  in  blank,  to  be  filled  up  at  the  time  of  the 
execution  of  the  papers.  The  will  and  codicil  were  exe- 
cuted on  the  18th  of  January,  1877,  in  the  state  they  were 
prepared  by  the  clerk.  The  will  of  the  18th  of  January, 
1877,  contained  a  clause  revoking  all  former  wills. 

Pritchard  moved  for  probate  of  the  will  and  codicil  exe- 
cuted on  the  IBth  of  January,  notwithstanding  the  erroneous 
20  Eng.  Rep.  80 
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reference  in  the  codicil  to  the  will  of  January,  1876.  He 
referred  to  Sogers  and  Andrews  v.  Ooodenough  and  Mo- 
gers  (') ;  In  the  Goods  of  Steele  {*). 

Sir  J.  Hannen  (President) :  The  will  executed  in  Jan- 
uary, 1877,  contains  a  clause  revoking  all  former  wills ;  it 
therefore  revokes  the  will  of  January,  1876.  On  the  same 
day  that  the  testatrix  executed  her  last  will,  she  also  exe- 
cuted a  codicil  which  is  described  as  a  codicil  to  her  last 
will.  It  is  true  it  says  my  last  will  dated  2Qth  January^ 
1876,  but  I  am  of  opinion  that  the  testatrix  meant  what  was 
really  and  truly  her  last  will,  namely,  the  document  she  had 
executed  on  the  morning  of  the  same  day.  It  was  a  mere 
mistake  of  the  date.  In  the  absence  of  any  evidence  of  in- 
tention on  the  part  of  the  deceased  to  revive  the  will  of  Jan- 
nary,  1876,  I  must  grant  probate  of  the  will  and  codicil 
dated  the  18th  of  January,  1877. 

Solicitor:  Q.  I>ixon. 

(I)  2  Sw.  A  Tr.,  342 ;  81  L.  J.  (P.  M.  tfc  A.),  49.     (*)  Law  Rep.,  1  P.  A  M.,  676. 


[2  Probate  Division,  118.] 
March  27,  1877. 

pn  the  court  of  appeal.] 
118]  *The  Parana.    (6664.) 

Damage — Dday — Lo»  of  Market 

Where,  on  account  of  defects  in  the  ship,  the  voyaee  had  been  protracted,  and  in 
the  meantime  tlie  market  price  of  the  goods  shipped  had  fallen : 

Held,  reversing  the  jadffment  of  tho  Admiralty  Division,  that  the  consignee  could 
not  recover  damages  for  the  loss  of  market. 

Appeal  from  a  judgment  of  the  Admiralty  Division,  al- 
lowing damages  for  the  loss  of  profits  on  cargo  through  the 
default  of  the  shipowner. 

By  a  charterparty  it  was  agreed  that  the  steamship  Parana 
should  load  at  Manilla  and  Ilo  Jlo,  and  proceed  to  London. 
She  accordingly  took  on  board  some  hemp  and  sugar  at 
IVfanilla  and  more  sugar  at  Ilo-Ilo  ;  and  then  called  at  Singa- 

S)ore  to  fill  up.  In  consequence  of  the  weakness  and  de- 
ective  state  of  her  engines  she  was  127  days  on  the  voyage 
from  Ilo-Ilo  to  London,  sixtv-five  or  seventv  days  being  said 
to  be  a  fair  average  time.  The  assignee  of  the  bills  of  lading, 
who  was  stated  to  be  a  mortgagee,  instituted  a  cause  of 
damage  for  this  delay,  claiming  for  loss  by  leakage  of  the 
sugar,  and  for  loss  on  account  of  a  fall  in  the  price  of  hemp 
between  the  time  when  the  ship  ought  to  have  arrived  and 
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the  time  when  she  did  arrive.  The  plaintiff  had  kept  the 
hemp  for  some  time  afterwards,  and  had  then  sold  it  at  a 
considerable  loss. 

The  registrar  and  merchants  allowed  the  damages  for 
leakage  of  the  sngar,  bnt  disallowed  the  damages  for  loss 
b}^  the  fall  of  price  in  the  hemp.  The  judge  of  the  Ad- 
miralty Division,  on  appeal,  allowed  £289  Bs.  dd.  for  loss  of 
market  by  the  fall  oi  price  in  the  hemp.  The  facts  of 
the  case  are  folly  stated  in  the  report  oi  the  case  in  the 
court  below  {*). 

*The  defendant  appealed.  [119 

March  9.  Watkin  WilUaTas^  Q.C.,  and  Cohen^  Q.C.,  for 
the  defendant:  This  is  the  first  time  that  damages  have 
been  allowed  to  a  shipper  for  loss  of  market,  and  such 
damages  ought  not  to  be  allowed.  The  difficulties  in  allow- 
ing them  are  insuperable.  If  sugar  had  gone  up  whilst 
hemp  had  gone  down,  it  would  be  impossible  to  allow  the 
shipper  to  recover  for  the  hemp  and  not  allow  for  the 
sugar,  and  yet  what  is  to  be  done  if  they  belong  to  different 
shippers  ?  Is  the  shipowner  to  lose  when  prices  fall  and  not 
to  gain  when  they  rise  %  The  matter  is  very  clearly  put  in 
Smeed  v.  Ford  (').  The  cases  as  to  delay  on  land  have  no 
bearing  on  this  case,  for  by  land  the  arrival  at  a  fixed  time 
may  reasonably  be  calculated  on,  but  a  sea  voyage  is  always 
uncertain.  Here  the  ship  was  to  stop  and  fill  up,  and  no 
one  could  say  how  long  she  would  be.  Hadley  v.  Baxen- 
dale  (')  is  decisive.  In  Fletcher  v.  Tayleur  (*)  the  principle 
was  not  questioned.  A  man  might  as  well  be  held  liable  for 
damages  for  not  jpaying  money  on  a  given  day:  Coi'V  v. 
Thames  Ironworks  Co,  (*).  British  Columbia  Saw  Mill 
Co.  V.  Nettleship  Q  shows  the  principle.  In  Wilson  v. 
Lancashire  and  Yorkshire  Ry.  Co.  (')  the  purpose  for 
which  the  goods  were  wanted  was  known  to  the  carrier ; 
and  so  in  Collar d  v.  Sovih  Eastern  Ry.  Co.  (').  If  the 
shipowner  had  been  asked  whether  he  agreed  to  be  liable 
for  delay,  of  course  he  would  have  refused.  The  consignee 
is  ^not  obliged  to  sell  directly  the  goods  arrive,  and  in 
fact  he  did  not;  but  suppose  that  before  he  did  sell  the 

Srice  had  risen,  could  he  still  recover?    Under  the  Code 
fapoleon  such  damages  can  be  recovered  only  when  there 
has  been  fraud :  Code  Civil,  Art.  1160,  1153. 

(>)  I  p.  D.,  462  ;  18  Eng.  Rep..  466.  (•)  Law  Rep.,  8  C.  P.,  499. 

(«)  1  E.  <fc  E.,  602;  28  L.  J.  (Q.B.).  178.  (')  6  C.  B.  (N.S.),  632;  20  L.  J.  (C.P.), 

(»)  9  Ex.,  841 ;  28  L.  J.  (Ex.),  179.  232. 

{*)  17  C.  B.,  21 ;  26  L.  J.  (C.P.),  66.  (»)  7  H.  A  N.,  79;  30  L.  J.  (Ex.),  898. 


(•)  Law  Rep.,  8  Q.  B.,  181, 


636  PROBATE  DIVISION.  [Vol.  IT. 

■ 

1877  The  Parana. 

E.  C.  Clarkson^  and  Davison^  for  the  plaintiff:  The 
shipper  has  a  right  to  expect  that  the  ship  will  carry  the 
cargo  in  the  usual  time,  and  damages  for  loss  of  market 
under  such  circumstances  have  often  been  allowed :  Home 
120]  V.  Midland  Ry,  Co,  (*) ;  OHanlan*Y.  Or  eat  Western 
Ry.  Co,  (•) ;  'Borries  v.  SiUchinson  (").  Is  the  shipper  never 
to  be  entitled  to  damages  whatever  be  the  delay,  and  is  Jie 
only  to  be  allowed  interest  on  his  capital,  however  great  his 
•  loss  may  have  been?  He  has  paid  the  high  freight  on  a 
steamer  in  order  to  have  a  (juick  delivery,  and  he  is  entitled 
to  damages  for  not  getting  it.  There  can  be  no  difference  in 
principle  between  a  carrier  by  land  and  a  carrier  by  sea. 
WazkiTl  Williams,  Q.C.,  in  reply. 

Cur.  adv.  vuU. 

March  27.  The  judgment  of  the  Court  (James,  L.J., 
Mellish,  L.J.,  and  Baggallay^  J.A.)  was  delivered  by 

Mellish,  L.J.:  (After  stating  the  facts  and  proceedings 
in  the  case.)  The  question  we  have  to  decide  is  whether,  if 
there  is  undue  delay  in  the  carriage  of  goods  on  a  long  voy- 
age by  sea,  it  follows  as  a  matter  of  course  that,  if  between 
the  time  when  the  goods  ought  to  have  arrived  and  the  time 
when  they  did  arrive,  there  has  been  a  fall  in  the  price  of 
such  gooas,  damages  can  be  recovered  by  the  consignee  of 
the  goods.  Now  there  is  really  no  difficulty  as  to  the  gen- 
eral principles  upon  which  the  courts  assess  the  damages. 
They  are  accurately  stated  in  the  judgment  of  Sir  Robert 
Phillimore  (*) :  ''The  principle  is  now  settled  that  when- 
ever either  the  object  of  the  sender  is  specially  brought  to 
the  notice  of  the  carrier,  or  circumstances  are  known  to  the 
carrier  from  which  the  object  ought  in  reason  to  be  inferred, 
so  that  the  object  may  be  taken  to  have  been  within  the 
contemplation  of  both  parties,  damages  may  be  recovered 
for  the  natural  consequences  of  the  failure  of  that  object." 
He  also  cites  the  judgment  of  the  Lord  Chief  Baron  in  Morne 
v.  Midland  Ry,  Co.  (*),  to  the  effect  that  "Damages  for  a 
breach  of  contract  must  be  such  as  may  fairly  and  reason- 
ably be  considered  as  arising  naturally,  i.a,  according  to 
the  usual  course  of  things,  from  such  breach  of  contract 
itself,  or  such  as  may  be  reasonably  supposed  to  have  been 
121]  in  the  *contemplation  of  both  parties  at  the  time 
they  made  the  contract,  as  the  probable  result  of  the  breach 
of  it." 

(»)  Law  Rep.,  8  C.  P..  131.  (*)  1  P.  D.  at  p.  468,  citing  from  the 

(^)  6  B.  <&  S.,484;  24  L.  J.  (Q.B.),  164.  case  of  Simpson  v.   London  and  Nvrth 

(>)  18  C.  B.  (N.S.),  445;  84  L.  J.  (C.P.),  Wc»t4irn  Ry.  Co.,  1  Q.  B.  D.  at  p.  277. 

169.  (»)  Law  Rep.,  8  C.  P.,  at  p.  ia7. 
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The  difficulty,  of  course,  arises  in  the  application  of  those 
principles.  We  took  time  to  consider  our  judgment  because 
many  authorities  were  cited,  both  in  the  court  below  and 
before  us,  though  it  seems  to  xis  that  there  is  no  decision 
which  can  be  said  to  be  directly  in  point.  There  is  no  case, 
I  believe,  in  which  it  has  ever  been  held  that  damages  can 
be  recovered  for  delay  in  the  carriage  of  goods  on  a  long 
voyage  by  sea,  where  there  has  been  what  may  be  called  a 
merely  accidental  fall  in  price  between  the  time  when  the 
goods  ought  to  have  arrived  and  the  time  when  they  did 
arrive — no  case  that  I  can  discover  where  such  damages  have 
been  recovered ;  and  the  question  is,  whether  we  ought  to 
hold  that  they  ought  to  be  recovered.  If  goods  are  sent  by 
a  carrier  to  be  sola  at  a  particular  market ;  if,  for  instance, 
beasts  are  sent  by  railway  to  be  sold  at  Smithfield,  or  fish  is 
sent  to  be  sold  at  Billingsgate,  and,  by  reason  of  delay  on 
the  part  of  the  carrier,  they  have  not  arrived  in  time  for  the 
market,  no  doubt  damages  for  the  loss  of  market  may  be 
recovered.  So,  if  goods  are  sent  for  the  purpose  of  being 
sold  in  a  particular  season  when  they  are  sold  at  a  higher 
price  than  they  are  at  other  times,  and  if,  by  reason  of 
breach  of  contract,  they  do  not  arrive  in  time,  damages  for 
loss  of  market  may  be  recovered.  Or  if  it  is  known  to  both 
parties  that  the  goods  will  sell  at  a  better  price  if  they  arrive 
at  one  time  than  if  they  arrive  at  a  later  time,  that  may  be  a 
ground  for  giving  damages  for  their  arriving  too  late  and 
selling  for  a  lower  sum.  But  there  is  in  this  case  no  evi- 
dence of  anything  of  that  kind.  As  far  as  I  can  discover,  it 
is  merely  said  that  when  the  goods  arrived  in  November 
they  were  likely  to  sell  for  less  than  if  they  had  arrived  in 
October,  for  the  market  was  lower. 

But  besides  the  cases  of  consignments  of  goods  to  be  sold 
at  a  particular  market,  cases  were  cited — and  it  was  on  them 
that  the  court  below  proceeded — of  the  carriage  of  goods  by 
railway,  where  damages  for  loss  on  account  of  a  fall  in  the 
market  have  been  recovered.  It  was  said  that  there  can  be 
no  diflEerence  between  the  carriage  of  goods  by  railway  and 
the  carriage  of  goods  by  sea,  but  it  appears  to  me  there  may- 
be a  very  material  difference  *between  the  two  cases.  [122 
When  goods  are  conveyed  by  railway,  if  they  are  conveyed 
for  the  purpose  of  sale,  it  is  usually  for  the  purpose  of  im- 
mediate sale ;  and  if  the  cases  are  examined,  I  tnink  it  will 
be  found  that  the  courts  treated  them  as  if  the  goods  were 
consigned  for  the  purpose  of  immediate  sale.  No  doubt  if 
goods  are  consigned  to  a  railway  company  under  such  cir- 
cumstances, the  railway  company  may  be  reasonably  sup- 
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posed  to  know  that  they  are  consigned  for  the  purpose  of 
immediate  sale,  and  if  by  breach  of  contract  on  the  part  of 
the  company  they  do  not  arfive  in  time  to  be  sold  when  the 
owner  intends  them  to  be  sold,  that  may  possibly  be  a 
ground  for  giving  damages  for  what  is  called  *'loss  of 
market."  The  strongest  case  in  favor  of  the  decision  of  the 
court  below  is  that  oiCollard  v.  SoiUh  Eastern  Ry.  Co.  (*), 
but  there  was  a  good  deal  of  doubt  about  that  case.  The 
goods  in  that  case  were  hops,  and  were  consigned  to  a  hop 
merchant,  in  fulfilment  of  an  actual  contract.  The  damages 
arising  from  the  non-fulfilment  of  that  particular  contract 
could  not  be  recovered,  because,  of  course,  the  railway 
company  would  know  nothing  about  it ;  but  the  court  came 
to  the  conclusion  that  the  case  must  be  treated  as  if  the 

foods  were  consigned  for  the  purpose  of  immediate  sale, 
'here  were  apparently  very  violent  fluctuations  going  on  in 
the  hop  market  at  that  time,  and  it  might  be  taken  that  the 
owner  had  selected  his  own  time  for  selling  his  hops,  when 
lie  thought  the  price  was  at  its  best,  and  by  reason  of  a  breach 
of  contract  on  the  part  of  the  railway  company — which  con- 
sisted, it  is  to  be  observed,  not  in  delay  in  delivering  the 
hops,  but  in  actual  damage  to  the  hops  (the  hops  were  dam- 
aged and  had  to  be  dned) — it  might  be  considered  that 
there  was  a  loss  of  market.  Mr.  Baron  Martin  there  says  (•) : 
'^  It  is  said  that  the  defendants  had  no  notice  of  the  purpose 
for  which  the  hops  were  sent  to  London  ;  but  I  think  that 
they  must  have  known  that  they  were  sent  for  one  of  two 
purposes — either  for  consumption  by  the  person  to  whom 
they  were  sent,  or,  as  was  more  likely  to  be  the  case,  to  be 
sold  for  profit.  It  seems  to  me  that  Hadley  v.  Boxen- 
dale  (')  has  no  bearing  on  this  case,  and  I  think  that  Smeed 
V.  Ford  {*)  was  correctly  decided.  In  my  judgment  the 
123]  plaintiff  is  entitled  *to  recover  for  this  damage,  be- 
cause it  is  a  direct  and  immediate  loss  consequent  on  the 
defendants'  breach  of  duty."  Then  he  says:  "If  this  case 
should  be  taken  to  the  Court  of  Error" — ^showing  he  had 
some  doubt  about  the  principle  they  were  laying  down — 
''I  hope  that  court  will  be  able  to  put  the  rule  on  an  intel- 
ligible footing ;  but  at  present  we  must  do  the  best  we  can 
with  each  particular  case,  and  decide  it  upon  principles  of 
reason  and  good  sense." 

The  other  case  on  which  Sir  Robert  Philliraore  principally 
relied  was  an  American  case  of  Ward  v.  New  York  Central 

(0  7  H.  &  N.,  79;  30  L.  J.  (Ex,),  893,        (»)  9  Ex.,  341;  23  L.  J.  (Ex.)>  179. 
(«)  7  H.  «fe  N.,  at  p.  86.  (*)  1  E.  <k  E.,  602 ;  28  L.  J.  (Q.B.),  178. 
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Ry,  Co.  (*),  in  which  some  pigs  had  bfien  sent,  and  there 
damages  were  allowed  to  be  recovered.  The  precise  circum- 
stances it  is  not  Very  easy  to  gather,  but  I  snould  certainly 
conjecture  that  the  pigs  sent  in  that  case  were  sent  for  the 
purpose  of  being  sold  at  once. 

The  difference  between  cases  of  that  kind  and  cases  of  the 
carriage  of  goods  for  a  long  distance  by  sea  seems  to  me  to 
be  very  obvious.  In  order  that  damages  may  be  recovered, 
we  must  come  to  two  conclusions — first,  that  it  was  reason- 
ably certain  that  the  goods  would  not  be  sold  until  they  did 
arrive ;  and,  secondly,  that  it  was  reasonably  certain  that 
they  would  be  sold  immediately  after  they  arrived,  and  that 
that  waa  known  to  the  carrier  at  the  time  when  the  bills  of 
lading  were  signed.  It  appears  to  me  that  nothing  could 
be  more  uncertain  than  either  of  those  two  assumptions  in 
this  case.  Goods  imported  by  sea  may  be,  and  are  every 
day,  sold  whilst  they  are  at  sea.  If  the  man  who  is  import- 
ing the  goods  finds  the  market  high,  and  is  afraid  that  the 
price  may  fall,  he  is  not  usually  prevented  from  selling  his 
goods  because  they  are  at  sea.  The  sale  of  goods  to  arrive, 
the  sale  of  goods  on  transfer  of  bill  of  lading,  with  cost  bills 
and  insurances,  is  a  common  mercantile  contract  made  every 
day.  It  may  be  that  from  not  having  samples  of  the  goods, 
or  from  not  knowing  what  is  the  particular  quality  of  his 
goods,  the  consignee  may  have  a  difficulh^  in  selling  them 
until  thev  arrive,  but  that  would  not  affect  the  question. 
Nor  would  it  signify  that  the  goods  no  longer  belonged  to 
the  original  consignee,  but  to  a  man  who  had  acquired  them 
by  the  assignment  of  the  bill  of  lading  whilst  the  goods 
*were  at  sea.  We  were  told  that  in  this  case  the  [124 
plaintiff  was  a  person  who  had  advanced  money  on  the 
security  of  the  bills  of  lading.  That  possibly  may  be  the 
case ;  but  whether  he  has  done  that,  or  is  the  purchaser, 
would  make  no  difference.  It  was  said  that  the  goods  were 
sold,  and  that  if  the  person  who  sells  them  does  not  suffer 
the  damage,  then  the  purchaser  would  suffer  the  damage. 
But  that  is  pure  speculation.  If  a  man  purchases  goods 
while  they  are  at  sea,  no  person  can  say  for  what  purpose 
lie  purchases  them.  He  may  purchase  them  because  he 
thinks  that  if  he  keeps  them  for  six  months  they  will  sell 
for  a  better  sum,  or  he  may  want  to  use  them  in  his  trade. 
It  is  pure  speculation  to  enter  into  the  question  for  what 
purpose  he  purchases  them.  In  this  particular  case  the 
plaintiff  did  not  sell  the  goods  when  they  arrived,  for  he 
sold  them  some  months  afterwards,  when  a  further  fall  had 
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taken  place  in  the  market.  Of  course,  he  does  seek  to  re- 
cover from  the  defendant  that  additional  loss,  but  this  serves 
to  illustrate  how  uncertain  it  is  whether  he  would  have  sold 
them.  If  he  did  not  sell  them  when  they  did  arrive,  but 
kept  them  because  he  thought  the  market  would  rise,  how 
can  we  tell  that  he  would  not  have  done  exactly  the  same 
thing  if  the  goods  had  arrived  in  time  ?  Therefore,  it  seems 
to  me,  that  to  give  these  damages  would  be  to  give  specula- 
tive damages — to  give  damages  when  we  cannot  be  certain 
that  the  plaintiff  would  not  have  suffered  just  as  much  if 
the  goods  had  arrived  in  time.  According  to  the  principles 
on  which  the  courts  have  acted  in  all  such  speculative  and 
uncertain  cases  damages  ought  not  to  be  recovered. 

Therefore,  upon  the  whole,  we  have  come  to  the  conclu- 
sion that  the  report  of  the  registrar  and  merchants  is  right. 
They  said  that  it  had  never  been  the  practice  in  the  Court 
of  Admiraltv  to  give  such  damages,  and  though  it  constantly 
happened  that  by  accidents  such  as  collisions  goods  were 
delayed  in  their  arrival,  it  never  had  been  the  custom  to 
include  in  the  damages  the  loss  of  market ;  and  we  are  of 
opinion  that  the  conclusion  which  the  registrar  and  mer- 
chants came  to  was  right.  The  consequence,  therefore,  is, 
that  the  judgment  of  the  court  below  must  be  reversed. 

As  to  the  costs,  the  registrar  and  merchants  reported  that 
125]  each  *party  ought  to  pay  his  own  costs  of  the  inquiry 
before  them,  and  we  think  that  ought  to  be  retained,  and 
that  the  appellant  should  have  his  costs  of  the  argument  in 
the  court  oelow. 

Judgment  reversed. 

Solicitors  for  plaintiff :  Stibbard  &  Oronshay. 
Solicitors  for  defendant :  Parker  &  Clarke. 
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AdminUtration  Suit — ExeciUon — Partial  Dutribution  before  8mt — Mistake — Ineorreet 

Acanmie — Liability  of  Executor* — Costs, 

Where  executors  have  made  a  proper  distribution  pro  tanio  of  their  testator's 
estate,  and  have  been  ready  to  prodoce  proper  accounts  to  the  unpaid  residuary  leg- 
atees, and  an  administration  action  is  then  instituted  by  the  unpaid  residuary  lega- 
tees, and  it  turns  out  that  the  accounts  are  substantially  correct,  the  costs  of  the 
action  must  be  borne  by  the  residuary  legatees  who  take  the  benefit  of  it 

But  where,  after  executors  had  made  a  partial  distribution  of  the  residue,  an  ad- 
ministration action  was  instituted  by  the  residuary  legatees  who  had  not  received 
their  shares,  and  it  then  turned  out  that  the  executors  had  made  two  mistakes,  first, 
in  making  their  distribution  upon  an  erroneous  assrunption  that  the  residue  was 
divisible  among  five  persons  instead  of  six ;  and,  secondly,  in  expending  part  of  the 
general  personal  estate  in  repairs  of  property  specifically  devised : 

Held,  that  the  overpaid  residuary  legatees  could  not  be  made  to  refund,  that  the 
executors  must  stand  in  the  same  position  as  if  no  distribution  had  taken  place,  and 
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that  the  costs  of  the  action  should  be  paid  as  out  of  the  entire  residuary  estate,  so  as 
to  charge  the  executors  with  the  share  of  costs  attributable  to  each  of  the  distributed 
shares ;  and  then  that  the  executors  should  pay  the  balance  necessary  to  make  up  to 
the  unpaid  legatees  one-sixth  of  the  residue  each. 
Form  of  Order. 

Further  consideration.  Thomas  Brewitt,  by  his  will, 
dated  the  11th  of  December,  1855,  after  making  various 
specific  devises  and  bequests,  gave  his  residuary  real  and 
personal  estate  to  his  executors  upon  trust  for  his  grand- 
children in  equal  shares  as  tenants  in  common  when  and  as 
they  should  respectively  attain  the  age  of  twenty-one  years. 
At  the  date  of  his  death,  which  happened  on  the  22d  of 
June,  1867,  the  testator  had  five  grandchildren,  one,  Clement 
Hilliard,  being  an  infant.  A  sixth  grandchild,  Harold  Hil- 
liard, was  born  after  the  death.  The  executors,  supposing 
that  according  to  the  true  construction  of  the  will  tne  five 
grandchildren  who  were  living  at  the  testator's  death  were 
alone  entitled  under  the  residuary  gift,  divided  the  residuary 
390]  estate,  which  they  represented  as  amounting  *to 
£3,750,  into  five  equal  shares,  and  paid  four  of  such  shares, 
consisting  of  £750  each,  to  the  four  adult  grandchildren 
(who  thereupon  executed  releases  of  their  shares),  and  re- 
tained the  remaining  share  for  the  benefit  of  the  fifth  grand- 
child, Clement.  Shortly  afterwards  applications  were  made 
by  the  guardian  of  the  two  infant  grandchildren,  Clement 
and  Harold,  to  the  executors  for  accounts,  which,  however,, 
they  refused  to  render,  whereupon  the  bill  in  this  suit  was 
filed  by  the  infants,  by  their  next  friend,  for  the  administra- 
tion of  the  testator's  residuary  estate,  and  for  the  usual 
accounts,  and  praying  costs  against  the  defendants,  the 
executors.  Harold  Hilliard  was  afterwards  made  a  defen- 
dant by  amendment. 

The  suit  came  on  for  hearing  on  the  5th  of  July,  1873,  be- 
fore Lord  Selborne,  sitting  for  the  Master  of  the  KoUs,  when 
an  administratioi}  decree  was  made  declaring  that  all  the 
six  grandchildren  of  the  testator  were  entitled  to  share 
equally  in  his  residuary  estate,  but  no  order  was  made  as  to 
costs. 

On  taking  the  accounts  directed  by  the  decree,  the  ex- 
ecutors were  charged  with  a  sum  of  £1,096  which  had  by 
mistake  been  expended  by  them  out  of  the  general  personal 
estate  in  the  repairs  of  certain  houses  forming  part  of  the 
real  estate  specifically  devised. 

The  £750  constituting  the  share  of  the  infant  Clement 
Hilliard  retained  by  the  executors,  had  been  paid  into  court 
and  invested  in  consols. 
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The  cause  now  came  on  for  hearing  on  further  considera- 
tion, the  question  being  how  the  costs  were  to  be  borne. 

Chitty,  Q.C.,  and  Nalder^  for  the  plaintiff:  This  suit 
was  occasioned  by  the  refusal  of  the  executors  to  render 
proper  accounts;  and  it  now  turhs  out  that  they  made  mis- 
takes both  in  distribution  and  account.  Under  these  cir- 
cumstances, though  it  may  be  admitted  not  to  be  a  case  in 
which  the  executors  should  be  ordered  to  pay  the  whole 
costs  of  the  suit,  still  they  ought  not  to  be  entirely  relieved 
from  the  consequences  of  their  mistakes.  The  case  should, 
we  submit,  be  treated  as  if  no  distribution  had  taken  place, 
the  distributed  shares  being  brought  into  account,  so  that 
the  shares  of  the  plaintiff  and  infant  *defendant  will  [391 
each  be  chargeable  with  one-sixth  only  of  the  costs.  In 
Mackenzie  v.  Taylor  i^)  and  Thompson  v.  Clive{*),  where 
there  had  been  partial  distribution,  and  the  plaintiffs,  who 
were  entitled  to  the  shares  remaining  undistributed,  filed 
bills  against  the  executors  for  administration,  Lord  Lang- 
dale  ordered  the  costs  to  be  paid  out  of  the  plaintiffs'  shares 
alone,  but  that  was  because  the  executors'  accounts  turned 
out  to  be  substantially  correct,  which  is  not  the  case  here. 
But  even  where  the  accounts  were  substantially  correct  it 
was  held  by  Lord  Romilly,  in  Oravatt  v.  Tann  ('•),  that  the 
executors,  who  were  also  residuary  legatees  and  had  retained 
their  shares,  must  bring  in  and  account  for  the  shares  they 
had  retained  before  they  could  receive  their  costs. 

Waller^  Q.C.,  and  Jbauney,  for  the  defendants,  the  ex- 
ecutors :  As  regards  the  plaintiff,  his  £750  is  secured,  and 
the  share  he  will  ultimately  receive  after  payment  of  the 
costs  chargeable  thereon  cannot  exceed  that  sum.  This  is, 
therefore,  useless  litigation  as  far  as  he  is  concerned.  As 
to  the  infant  defendant,  we  ought  to  have  our  costs  up  to 
the  hearing  paid  out  of  his  estate,  for  he  had  the  benefit  of 
the  decision  of  the  court  upon  the  construction  of  the  will. 
If  the  plaintiff's  view  is  acceded  to  we  shall,  virtually  be 
called  upon  to  pay  out  of  our  own  pocket  for  having  the 
will  construed.  At  all  events,  we  submit  that,  under  the 
circumstances,  we  are  entitled  to  deduct  our  costs,  charges, 
and  expenses  from  the  balance  which  has  been  found  due 
from  us:  Oitley  v.  Gilby{*). 

Street^  for  the  infant  defendant. 

Jp:ssel,  M.R.:  The  case  is  one  of  some  novelty,  and 
though  I  think  it  must  have  occurred  before,  I  am  not  aware 
of  it.     The  question  is,  what  is  the  proper  rule  as  to  the 

(>)  1  Beav.,  467,  («)  Law  Rep.,  7  Eq.,  436. 
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incidence  of  costs  where  executors  have,  as  in  this  case, 
hona  fide  divided  the  residuary  personal  estate  only  par- 
tially—partially only  in  this  sense,  that  some  of  the  legatees 
having  attained  their  ages,  were  entitled  to  call  for  their 
392]  *shares,  and  the  executors,  upon  being  asked  for 
them,  made  up  their  accounts  and  paid  them  before  suit? 

Now  the  facts,  so  far  as  it  is  necessary  to  state  them,  are 
very  few  and  simple.  There  were  six  residuary  legatees. 
The  executors  made  a  mistake  as  to  the  construction  of  the 
will  and  thought  five  only  were  entitled  to  participate,  and 
they  made  Up  their  accounts  upon  that  footing.  When 
four  of  them  attained  the  age  of  twenty-one — one  being  an 
infant — they  divided  the  estate,  and  paid  over  what  they 
considered  to  be  four-lifths  of  the  residue,  and  retained  the 
infant's  share.  Afterwards  the  infant — being  still  an  infant 
— filed  a  bill  to  have  the  accounts  taken,  and  made  this 
other  child,  who  was  supposed  not  to  be  entitled  to  a  share, 
a  co-plain tiflf,  though  he  was  ultimately  made  a  defendant. 
The  cause  came  to  a  hearing  before  Lord  Selbome,  sitting 
for  the  Master  of  the  Rolls,  and  he  decided  that  the  ex- 
ecutors were  wrong  in  their  construction  of  the  will,  and 
that  all  the  six  grandchildren  were  entitled  to  participate. 
They  certainly  divided  the  estate  upon  a  wrong  footing.  No 
order  was  made  as  to  costs.  The  accounts  were  taken  in 
Chambers,  and  it  was  found  that  the  executors  were  wrong 
also  in  their  discharge.  They  had  claimed  a  sum  of  £1,096 
in  their  discharge  for  money  which  it  turned  out  had  really 
been  laid  out  by  them,  but  through  some  mistake  it  had 
,  been  laid  out  in  repairing  houses  forming  real  estate  which 
belonged,  not  to  tne  residuary  legatees,  but  to  the  specific 
devisees.  Consequently,  when  they  got  into  Chambers, 
the  mistake  was  set  right,  and  they  were  charged  with  the 
sum  of  £1,095 ;  so  that,  on  taking  the  account,  the  result 
was  that  their  accounts  were  substantially  wrong,  but  there 
was  no  imputation  of  dishonesty  or  intentional  impropriety 
of  conduct  upon  the  part  of  the  executors. 

The  suit  now  comes  on  for  hearing  on  further  considera- 
tion ;  and  it  seems  that,  after  paying  all  the  costs  of  the 
suit,  the  result  will  be  that  the  executors  will  have  paid 

f)iobably  more  than  their  shares  to  the  adult  residuarv 
egatees ;  that  is,  if  the  estate  were  now  to  be  distributed, 
they  would  not  get  as  much  as  £750  each.  The  question  is, 
who  is  to  make  good  the  difference  ?  That  is  really  what  it 
comes  to.  It  appears  to  me,  under  such  circumstances,  the 
right  rule  is,  that  the  executors  who  made  the  mistake  in 
the  distribution  of  the  fund  cannot  be  allowed  to  say  that 
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the  *accoants  are  substantially  correct,  and  that  they  [393 
have  made  a  fair  distribution,  and  that  the  plaintiff  should 
pay  the  costs  of  the  suit.  It  is  clearly  a  case  in  which  the 
suit  has  been  properly  instituted.  I  quite  agree,  where 
executors  have  made  up  their  accounts  carefullv  and  in  a 
proper  manner,  and  have  kept  vouchers  so  as  to  have  them 
always  ready  to  be  seen,  and  have  divided  the  residue 
partially— tliat  is,  given  the  shares  to  those  who  are  adult — 
without  suit,  it  would  be  unreasonable  to  make  them  pay  a 
proportion  of  the  costs  of  a  suit  subsequently  instituted  by 
some  of  the  other  residuary  legatees ;  for  the  result  would 
be  that  no  executors  would  ever  divide  an  estate  without 
instituting  a  suit.  Supposing  there  are  ten  residuary  leg- 
atees, nine  of  whom  are  of  age  and  one  is  an  infant  (and 
possibly  one  may  be  a  married  woman  with  a  settlement,  or 
something  of  the  kind),  and  the  executor  distributes  the 
shares  of  the  adult  legatees,  and  supposing  that  at  some 
subsequent  period  somebody  institutes  a  suit  and  asks  that 
all  the  costs  may  be  thrown  upon  the  estate  in  the  same 
manner  as  if  no  distribution  had  taken  place,  the  executor 
might  say,  '*If  the  plaintiff's  view  is  right  I  shall  have  to 
make  good  out  of  my  own  pocket  the  share  of  costs  attrib- 
utable to  each  residuary  legatee."  It  is  obvious  that  such 
a  rule  would  be  in  the  highest  degree  inconvenient.  To  use 
a  common  phrase,  it  would  throw  every  estate  in  the  king- 
dom into  Chancery,  which  no  one  would  desire,  least  of  all 
the  judges  of  the  Chancery  Division. 

Now  that  being  so,  I  think  the  rule  must  be  that  where 
the  executors  have  properly  distributed  the  estate  and  are 
ready  to  show  the  accounts,  and  also  proper  vouchers,  to 
the  residuary  legatees,  or  to  the  guardian  of  an  infant — if 
there  are  infants — and  an  administration  suit  is  then  insti- 
tuted, and  it  turns  out  that  the  accounts  are  substantially 
correct,  the  costs  of  that  suit  ought  to  be  borne  by  the  shares 
of  the  parties  who  institute  and  take  the  benefit  of  the  liti- 
gation— that  is,  the  remaining  shares.  As  I  read  the  au- 
thorities, namely,  the  cases  of  Mackenzie  v.  Taylor  (')  and 
Thompson  v.  Clive  ('),  both  of  which  were  before  Lord 
Langdale,  that  was  the  view  he  took  of  the  law,  although  it 
is  not  so  clearly  stated  as  would  be  desirable  in  order  to 
show  what  the  rule  was.  But  where,  as  in  this  case,  the 
accounts  are  substantially  *incorrect,  and  where  the  [391 
executors  have  made  two  most  serious  mistakes,  one  in 
choosing  to  take  upon  themselves  the  office  of  the  court  in 

(')  7  Beav.,  467.  («)  11  Beav.,  476. 
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construing  an  obscure  will,  and  construing  it  wrongly,  and 
secondly,  making  so  serious  an  error  as  laying  out  as  much 
as  £1,095  in  repairing  a  freehold  which  did  not  belong  to 
their  cestuis  que  trusty  I  think  the  executors  cannot  be 
allowed  to  say  that  the  distribution  is  a  proper  distribution, 
and  that  it  ought  to  avail  them  when  the  accounts  come  to 
be  subse(juently  taken.  I  think  they  must  stand  in  the 
same  position  as  if  there  had  been  no  distribution  at  all. 
Therefore  I  think  the  right  order  is  that  the  whole  costs  of 
the  administration  suit  should  be  taken  out  of  the  estate  as 
if  they  had  never  divided  it,  so  that  the  plaintiff  and  the 
infant  defendant  will  be  entitled  to  exactly  the  same  shares 
out  of  the  residuary  estate  as  if  no  distribution  had  taken 
place  and  the  other  residuary  legatees  had  been  made  defen- 
dants. Of  course  you  cannot  make  those  other  residuary 
legatees  pay  back  anything.  There  is  no  pretence  for  say- 
ing that  they  can  be  compelled  to  come  in  and  contribute. 
Therefore  the  difference,  wnich,  I  think  cannot  be  very  large, 
will  in  substance  have  to  be  made  good  by  the  executors 
who  wrongly  distributed  the  estate :  they  who  have  made 
the  error  will  have  to  pay  for  it.  Upon  these  grounds  I 
think'justice  will  be  done.  The  simplest  plan  will  be  to 
order  the  defendants,  the  executors,  to  pay  the  costs  of  the 
plaintiff  and  the  infant  defendant,  and  to  make  good  the 
necessary  amount  after  allowing  their  own  costs,  charges, 
and  expenses,  to  be  taxed  in  the  usual  way.  The  net  resi- 
due will  then  be  ascertained,  and  the  executors  will  rpake 
good  the  amount  of  the  two-sixths  by  payment  into  court 
of  the  balance  found  due.  When  that  is  ascertained,  it  can 
•  be  inserted  in  the  order  without  going  to  Chambers,  and  the 
interest  will  be  at  the  rate  of  £4  per  cent,  from  the  time  of 
distribution,  credit  being  given  for  any  interest  the  executors 
have  paid. 

The  minutes  of  the  order  were  to  the  following  effect : — 

Tax  tho  costa  of  all  parties  as  between  solicitor  and  client,  including  in  the  costs 
of  the  executors  their  charges  and  expenses  properly  incurred.  Distinguish  the 
party  and  party  costs  of  the  plaintiff  and  infant  defendant.  Order  the  executors  to 
893]  V^y  ^be  costs  of  the  plaintiff  and  infant  defendant  as  between  *party  and 
party  out  of  the  balance  found  due  from  them  within  fourteen  days  after  the  Taxing 
Master's  certificate.  Treat  the  costs  wliich  the  executors  are  to  pay  as  above,  and 
their  own  costs,  charges,  and  expenses  as  payable  out  of  the  testator's  entire  resid- 
uary estate  (consisting  of  the  £3,750,  the  consols  in  court,  and  the  balance  found  due 
from  the  executors  with  any  return  for  overpaid  probate  or  legacy  dut}'),  and  let 
the  executors  pay  into  court  the  balance  which,  with  the  consols  in  court,  will  ro|ike 
up  to  the  plaintiff  and  infant  defendant  the  full  amount  of  a  sixth  share  of  residue 
each.  The  executors  to  be  charged  with  interest  at  £4  per  cent,  on  the  infant's 
shares  from  the  date  of  the  release,  and  to  have  credit  for  any  sums  properly  paid 
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for  maintenance  or  education  of  the  plaintiff  and  infant  defendant  The  extra  costs 
of  the  plaintiff  and  infant  defendant  to  be  paid  out  of  their  shares,  and  the  ultimate 
balances  to  be  carried  to  their  re8()ective  separate  accounts. 

Solicitor  for  plaintiff  and  infant  defendant :  JS.  Woodard. 
Solicitors  for  defendants,   the  executors:    Atcsten,   De 
Oex  cfe  Harding. 


[4  Chancery  Division,  418.] 
M.R.,  Dec.  4.  1876. 

*Clowe8  V.  Hilliard.  [413 

[1876     C.     206.] 

AdminvUraiion  Action  hy  potsible  designated  Next  of  Kin — Unaacertained  Clas9 — Con- 
titiffent  Interest — Bight  of  Action — Adding  Parties — Rules  of  Court,  1876,  Order 
XTI,  r.  2. 

Bequest  on  the  death  of  testator's  daughters  without  issue  to  the  persons  who 
would  be  entitled  under  the  statute  if  testator  had  then  died  intestate.  Administra- 
tion action  brought  in  the  lifetime  of  the  daughters,  and  before  they  had  had  any 
issue,  by  persons  who  would  then  be  next  of  kin  if  the  daughters  were  dead  without 
issue : 

Heid^  on  demurrer,  that  the  plaintiffs  had  only  an  expectation  and  not  an  interest, 
and  were  not  entitled  to  maintain  the  action. 

Rohertn  v.  Roberts  (>)  considered. 

A  plaintiff  can  only  be  added  under  Rules  of  Court,  1876,  Order  xvi,  rule  2,  where 
there  has  been  a  bona  fide  mistake. 

Charles  Clowes,  by  his  will,  dated  the  16th  of  Novem- 
ber, 1857,  bequeathed  his  residuary  personal  estate  to  trus- 
tees upon  trust  to  pay  the  income  of  £4,000,  part  thereof,  to 
his  daughter  Frances  during  her  life,  and  directed  that  upon 
her  death  the  said  sum  should  fall  into  the  residue.  And 
subject  thereto,  the  testator  declared  that  his  residuary  per- 
sonal estate  should  be  held  upon  the  trusts  therein  men- 
tioned for  the  benefit  of  his  daughters  Isabella,  Helen,  and 
Emily,  and  their  respective  issue,  in  equal  shares,  with  cross 
remainders  between  them,  the  issue  to  take  vested  interests 
at  twenty-one  or  marriage.  And  the  testator  *de-  [414 
clared  that  "if  all  my  said  daughters  Isabella,  Helen,  and 
Emily  shall  die  without  having  any  child,  children,  or  issue 
who  under  the  trusts  aforesaid  shall  acquire  a  vested  inter- 
est in  the  premises,  then  I  direct  that  my  trustees  shall  stand 
possessed  of  the  residue  of  my  said  personal  estate,  and  the 
stocks,  funds,  and  securities  on  which  the  same  shall  be  from 
time  to  time  invested,  in  trust  for  such  person  or  persons  as 
would  have  been  entitled  to  the  residue  of  my  trust  estate 
under  and  according  to  the  Statutes  of  Distribution  in  case 
I  had  then  died  intestate." 

(')  2  Ph.,  534. 
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The  testator  died  on  the  4th  of  June,  1869,  leaving  his  four 
daughters  surviving  him. 

This  was  an  action  for  the  administration  of  the  testator's 
personal  estate,  the  plaintiflFs  being  two  of  the  nephews  and  a 
niece  of  the  testator,  who  would,  as  some  of  his  next  of  kin, 
be  entitled  to  part  of  his  residuary  personal  estate  if  his  four 
daughters,  who  were  all  living  and  unmarried,  were  now  dead 
without  issue. 

None  of  the  daughters  were  parties  to  the  action,  and  it 
appeared  to  have  been  instituted  against  their  wishes. 

The  testator's  daughter  Frances  was  a  person  of  unsound 
mind.  One  of  the  other  daughters  was,  it  was  said,  about 
to  be  married. 

The  defendant,  the  surviving  trustee  and  executor  of  the 
will,  demurred  to  the  plaintiffs'  statement  of  claim  on  the 
ground  that  they  had  no  such  interest  as  entitled  them  to 
institute  the  action. 

Inc€jQ.G.j  and  £J.  Ward^  for  the  demurrer:  The  plain- 
tiffs claim  as  members  of  a  class  which  cannot  at  present 
be  ascertained,  being  ascertainable  only  on  the  happening 
of  a  future  contingent  event.  They  have,  therefore,  no 
present  interest,  but  merely  the  expectation  of  a  future  in- 
terest, which  is  not  sufficient  to  entitle  them  to  maintain  an 
action. 

[They  were  stopped  by  the  court.] 

Chi  fry  ^  Q.C.,  and  T,  L.  Wilkinson,  for  the  plaintiffs: 
We  have  a  present  interest,  contingent  on  the  dauffhters 
dying  without  issue,  and  though  it  may  not  be  a  valuable 
interest,  still  it  is  one  which  the  law  recognizes :  Roberts  v. 
415]  Roberts  (').  In  *Dams  v.  Angel  (*),  Lord  Westbury 
says  (■) :  '*  An  existing  interest,  whether  it  be  vested  or  con- 
tingent, however  future  or  remote,  may,  if  it  be  a  present 
interest,  form  the  foundation  of  a  right  in  the  party  repre- 
senting it  to  come  here  with  a  bill  to  have  the  share  secured." 
We  submit,  therefore,  that  our  interest  is  such  as  to  enable 
us  to  maintain  this  action.  If,  however,  your  Lordship 
should  be  of  a  contrary  opinion,  then  we  ask,  under  Rules 
of  Court,  1875,  Order  xvi,  rule  2,  for  an  order  adding  the 
testator's  daughter  Frances  as  plaintiff. 

[Jessel,  M.K.:  That  rule  only  applies  where  the  action 
has  been  "commenced  through  a  bona  fide  mistake."  It 
does  not  apply  to  such  a  case  as  this.] 

Jessel,  M.K.:  I  am  of  opinion  that  the  plaintiffs  are  not 
entitled  to  maintain  this  suit. 

The  question  I  have  to  decide  is  whether  members  of  an 


(»)  2  Ph.,  534. 


(«)  4  D.  F.  &  J.,  624. 


(»)  4  D.  F.  A  J.,  52». 
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unascertained  future  contingent  class  are  proper  parties  to 
institute  an  action. 

I  should  have  thought  the  question  had  been  the  subject 
of  decision  over  and  over  again ;  but,  however,  I  cannot  hnd 
that  the  exact  point  has  been  decided  in  any  reported  case. 
The  time  has  passed  in  which  every  person  interested  in  the 
subject-matter  of  a  suit  had  to  be  made  a  party  to  it,  for  no 
rule  is  better  established  than  that  a  contingent  class  need 
not  be  represented  in  a  suit.  The  question  is  whether  thev 
may  or  may  not  be  plaintiffs.  Now,  we  are  familiar  with 
the  doctrine  that  a  person  having  an  existing  interest,  how- 
ever future  or  remote,  may,  so  long  as  it  is  a  present  interest, 
institute  a  suit ;  but  can  a  person  having  the  mere  expecta- 
tion of  a  future  interest  institute  a  suit  ?  In  the  analogous 
case  of  a  vested  remainder  in  tail  in  real  estate,  it  was  always 
the  rule  that  the  person  entitled  in  remainder  after  the  estate 
tail  could  not  institute  a  suit.  Now  in  this  case  the  gift  is 
to  those  persons  who  may  answer  the  description  of  the  tes- 
tator's next  of  kin  at  the  period  when  all  his  four  daughters 
shall  have  died,  and,  as  to  three  of  them,  without  issue  who 
shall  have  acquired  vested  *interests.  That  is,  it  is  [416 
a  gift  to  a  future  contingent  class  of  persons.  It  is  as  if  the 
testator  had  said,  ''  I  give  to  those  persons  who,  if  I  continue 
to  live  up  to  a  certain  period,  would  at  that  period  be  my 
next  of  kin."  Therefore  these  plaintiffs,  who  claim  to  be 
some  of  the  testator's  possible  next  of  kin,  are  in  the  same 
position  as  persons  claiming  to  be  next  of  kin  of  a  living 
person.  Ex  hypotkesi  the  testator  is  to  live  on.  Whether, 
therefore,  you  attempt  to  ascertain  the  next  of  kin  of  a  liv- 
ing person  or  of  a  i)erson  dying  at  a  future  period,  it  is  the 
same  thing ;  there  is  no  difference.  You  cannot  predicate 
of  any  one  that  he  will  be  a  member  of  the  class.  It  is, 
therefore,  an  unascertainable  future  contingent  class,  a  class 
to  be  ascertained  on  a  future  event ;  ergo^  it  cannot  be  ascer- 
tained now.  If  the  testator's  next  of  kin  are  to  be  ascer- 
tained now,  then  the  daughters  are  sole  next  of  kin  and  the 
only  persons  entitled  to  sue  as  such.  Who  are  the  persons 
instituting  this  action?  They  are  collateral  relations — 
nephews  and  a  niece  of  the  testator,  and  persons  who  would 
now  be  some  of  his  next  of  kin  only  if  the  daughters  and 
their  issue  were  out  of  the  way.  One  of  the  daughters  is 
about  to  be  married,  and  probably  she  may  have  children. 
How  can  the  plaintiffs  affirm  that,  on  the  failure  of  the 
daughters  and  their  issue,  if  the  event  ever  happens,  they  or 
any  of  them  will  be  then  alive  ?  They  may  all  then  be  dead. 
They  have,  in  fact,  neither  a  present  interest  nor  anything 
20  Eng.  Rep.  82 
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beyond  the  expeGtation  of  a  future  interest.  They  have  no 
interest  at  all,  either  vested  or  contingent;  and  it  is  a  rule 
of  this  court  that  to  enable  them  to  sue  they  must  have 
either  the  one  or  the  other.  Two  cases  have  been  referred 
to,  one  of  which,  JRoberts  v.  Boberts  ('),  was  a  case  of  great 
singularity.  Now,  speaking  with  all  deference  to  Lord  Cot- 
tenham,  who  decided  that  case,  there  are  portions  of  his 
judgment  I  am  unable  to  follow.  The  testator  gave  his  re- 
siduarv  personal  estate  to  his  three  daughters,  who  were  his 
.  only  children,  with  an  ultimate  trust,  "in  the  event  of  their 
all  dying  under  twenty-one,  and  without  having  been  mar- 
ried, for  those  who  would  then  be  entitled  under  the  Stat- 
utes of  Distribution."  The  testator's  widow  was  joined  as 
co-plaintiff  in  a  suit  for  the  administration  of  the  estate,  and 
a  general  demurrer  was  put  in  on  the  ground  of  misjoinder, 
417]  it  being  *contended  that  the  widow  had  not  such  an 
interest  as  entitled  her  to  be  a  party.  It  was  held  that  she 
was  a  proper  party,  but  for  a  reason  I  cannot  understand. 
If  it  had  been  said  that  she  was  at  present  actually  entitled 
to  a  portion  of  the  residuary  personal  estate,  I  could  have 
understood  the  decision.  She  had  no  doubt  an  interest  as 
well  as  the  next  of  kin  at  the  testator's  death,  but  subject  to 
its  being  defeated.  But  that  was  not  the  ground  of  the  de- 
cision. The  ground  upon  which  I  feel  a  difficulty  is  this, 
that  Lord  Cottenham  makes  a  distinction  between  the  widow 
and  the  next  of  kin.  He  says(") :  "There  is  a  great  differ- 
ence between  the  widow  and  the  next  of  kin.  The  next  of 
kin  are  unascertained.  The  widow  is  no  part  of  a  class,  but 
entitled  in  her  own  individual  right;  if  she  dies  she  loses 
her  right."  Now  the  gift  was  to  a  class  to  be  ascertained 
at  a  future  time,  and  the  widow  was  not  at  present  a  member 
of  that  class  ;  she  might  have  been  if  she  had  lived  so  long; 
so  might  the  testator's  present  next  of  kin  if  they  had  lived 
so  long.  It  seems  to  me,  therefore,  that  the  distinction 
which  Lord  Cottenham  made  was  not  a  sufficient  answer  to 
the  question.  He  says  in  his  judgment ('):  "Now,  even 
assuming  the  appellant's  construction  of  the  will  to  be  cor- 
rect, the  widow  is  already  contingently  entitled  to  a  share 
of  the  testator's  estate  in  the  event  of  her  surviving  her  chil- 
dren, and  their  all  dying  under  twenty-one  and  unmarried. 
Nothing  can  prevent  her  taking  a  share,  but  her  dying  be- 
fore the  period  arrives  at  which  the  interest  of  the  daughters 
ceases.  She  is  no  part  of  a  class,  but  has  a  separate  and 
individual  right  to  a  portion  of  her  husband's  property  not 
disposed  of."     Now,  if  Lord  Cottenham  means  that  as  the 

(')  2  Ph.,  534.  (*)  2  Ph.,  535.  (»)  2  Ph.,  586. 
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widow  takes  a  share  now,  and  therefore  will  be  entitled  even 
if  the  contingent  class  fails,  I  can  understand  his  decision. 
It  is  clear  that  he  makes  a  distinction  between  the  members 
of  the  class  and  the  widow,  but,  with  great  deference,  I  see 
no  such  distinction.  The  gift  is  to  a  class  of  persons  of 
whom  the  widow  may  or  may  not  be  one.  How  can  that  be 
such  an  interest  as  to  enable  her  to  maintain  a  suit  i  So  far 
as  the  decisibn  goes,  it  is  not  favorable  to  the  plaintiffs,  for 
Lord  Cottenham  seems  to  have  considered  that  the  testator's 
sister,  who  was  one  of  his  possible  *future  next  of  [418 
kin,  had  not  such  an  interest  as  to  enable  her  to  be  a  plain- 
tiff, although  the  widow  had. 

In  the  other  ca-se  which  was  referred  to,  Davis  v.  AngeH^\ 
before  Lord  Westbury,  the  gift  in  effect  was  this :  It  was  a 
gift  to  the  testator's  nephew  for  life,  with  remainder  to  his 
eldest  or  only  child,  subject  to  a  condition  precedent  that 
the  nephew  should  marry  a  specified  niece  of  the  testator. 
The  nephew,  in  the  testator's  lifetime,  married  some  one 
else,  and  he,  his  wife,  and  a  son  were  living  at  the  testator's 
death.  It  was  held  that  the  possibility  of  the  nephew's  wife 
predeceasing  him  and  his  marrying  the  niece  didTnot  confer 
upon  the  nephew's  son  an  interest  sufficient  to  enable  him 
to  maintain  a  bill.  Lord  Westbury  says  (*):  *'He  has  no 
interest  whatever  at  present.  He  has,  as  1  have  already 
said,  an  expectation  of  the  possibility  of  a  future  event, 
which,  if  it  occurs,  may  give  birth  to  an  interest."  T^he  de- 
cision is  clear  that  nothing  less  than  an  interest  will  allow  a 
man  to  maintain  a  suit.  Therefore,  looking  at  it  as  an  au- 
thority binding  on  me,  it  is  a  decision  in  favor  of  the  demur- 
ring party  and  against  the  plaintiffs.  Proceeding,  then, 
upon  the  sound  principle  that  a  person  who  mav  not  be  a 
member  of  a  class  which  is  to  be  ascertained,  and  which  is 
to  take  upon  the  happening  of  a  future  contingent  event,  is 
not  a  person  who  can  maintain  an  action,  I  am  of  opinion 
that  the  plaintiffs  had  no  right  to  institute  this  action,  and 
the  demurrer  must  therefore  be  allowed. 

Solicitors  for  plaintiffs:  Allin  &  Oreenop. 
Solicitors  for  defendant :  Talbot  &  Tasker. 

0)  4  D.  F.  A  J.,  624.  («)  4  D.  F.  A  J.,  631. 
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[4  Chancery  Division,  419.] 
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419]  *LEyLAND  V.  Stewart. 

[1876     L.     86.] 
Copyright — Parol  Auignment — Alignment  in  WriMng — 5  A  6  VieL  c  45. 

An  asaiffnment  of  a  copyright  ander  5  <&  6  Vict  c.  45»  must  be  in  writing. 

Accordingly,  where  the  author  of  a  song  agreed  verbally  with  S.  to  part  with  his 
copyright,  and  subsequently  by  instrument  in  writing  assigned  it  to  L.,  who  entered 
the  song  at  Stationers'  Hall : 

BM,  that  the  title  of  L.  must  prevail,  and  that  he  could  sustain  an  action  to  r«- 
Rtrain  S.  from  infringing  his  copyright. 

This  was  an  action  by  the  plaintiff,  a  music  publisher,  to 
restrain  an  alleged  infringement  by  the  defendant,  also  a 
music  publisher,  of  the  plaintiff's  copyright  in  the  words 
and  music  of  a  song  called  Mignonette. 

The  song  was,  in  the  year  1868,  published  bv  the  defen- 
dant under  a  verbal  agreement  with  the  author,  Snchet 
Champion,  but  no  instrument  of  assignment  of  the  copy* 
right  was  executed  by  him  to  the  defendant. 

By  an  instrument  in  writing  dated  the  26th  of  March,  1874, 
Champion  assigned  to  the  plaintiff  the  entire  copyright  of 
the  words  and  music  of  the  said  song,  in  consideration  of  a 
royalty  on  each  of  the  copies  sold. 

On  the  2d  of  July,  1874,  the  plaintiff,  as  proprietor  of  the 
'copyright  of  the  song,  made  entry  in  the  registry  book  of 
the  Stationers'  Company  of  the  title  of  the  song,  and  of  the 
several  other  particulars  required  by  the  act  5  &  6  Vict.  c.  46, 
and  notice  of  the  assignment  was  given  to  the  defendant. 

The  defendant,  after  the  said  dates  of  assignment  and  regis- 
tration, continued  to  publish  and  sell  many  copies  of  the 
said  song,  and  the  plaintiff  now  claimed  damages  for  the 
infringement  of  his  alleged  copyright,  an  account  of  profits 
made  by  the  defendant,  and  an  injunction  to  restrain  the 
publication  and  sale  of  the  said  song. 

Ince,  Q.C.,  and  Byrne^  for  the  plaintiff. 
420]  *ChiUy^  Q.C.  {Kekewich  with  him),  for  the  defen- 
dant: The  defendant  had  a  prior  title  to  the  copyright  un- 
der the  verbal  assignment  in  1868,  for  an  assignment  is  not 
required  to  be  in  writing  under  5  &  6  Vict.  c.  45.  In  Wood 
V.  Booseyi^)  Cockburn,  C.J.,  observed:  ''The  moment  the 
copvriglit  is  established  in  the  ori|jinal  proprietor,  there  is 
nothing  to  prevent  him  from  assigning  by  any  mode  bv 
which  property  of  that  description  can  be  assigned  in  law.'' 

(«)  Law  Rep.,  2  Q.  B.,  840,  351. 
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JessiiIL,  M.B.:  I  am  of  opinion  that  the  plaintiff  is  right 
in  law.  The  case  is  a  simple  one,  and  appears  to  me  to  be 
concluded  by  authority,  for  though  no  judicial  interpre- 
tation appears  to  have  been  put  on  the  13th  section  of  the 
act  5  &  6  Vict.  c.  45,  yet  all  the  decisions  as  to  assignments 
of  copyright  being  in  writing  under  the  act  of  8  Anne,  c.  19, 
apply  to  the  later  statute. 

Under  the  old  act  it  was  established  by  a  series  of  de- 
cisions that,  as  the  consent  in  writing  of  the  proprietor  was 
required  to  the  printing  of  any  book  by  any  person,  the 
assignment,  which  was  a  greater  thing,  must  be  in  writing 
also :  Power  v.  Walker  {').  The  provisions  of  the  old  act  as 
to  "consent  in  writing"  are  re-enacted  by  sect.  16  of  5  &  6 
Vict.  c.  46.  So,  upon  the  principle  of  those  decisions,  an 
assignment  of  a  copyright  now,  unless  made  by  entry  in  the 
registry  at  Stationers'  Hall,  must  be  in  writing,  and  an 
assignment  not  in  writing  is  not  sufficient.  Therefore  in  this 
case,  the  defendant,  claiming  as  he  does  under  a  parol  as- 
signment, cannot  prevail  against  the  plaintiff^ s  title. 

Solicitor  for  plaintiff :  H,  G.  Marsden. 
Solicitor  for  defendant :  James  Mason. 

(>)  8  M.  <k  S.,  7. 


[4  Gbanoery  Ditision,  421.] 
M.R.,  Dec.  9,  1876. 

*Crossley  V.  City  of  Glasgow  Life  Assurance    [421 

Company. 

[1876      C.      144.] 

Jji/e  Policy — DtpotU  to  teeure  Dtbt — Equitable  Auignment — Death  ofAmured — NoUee 
to  Office  of  Creditor' 9  Claim — Absence  of  Legal  Personal  RepretmtaHve  of  Astured 
— Payment  to  Creditor — Mereet — Polices  of  Assurance  Act,  1867  (80  il  81  Viet, 
e.  ui^Chanetry  Ameftdment  Act,  1862  (16  <&  16  Viet.  c.  86),  s.  44. 

S.  having  effected  two  policies  on  his  life  for  the  purpose,  as  he  expressly  informed 
the  assurance  company,  of  eiyibling  him  to  give  C.  a  security  for  a  debt  which  ex- 
ceeded the  amount  of  the  policies,  deposited  them  with  C,  at  the  same  time  asking 
him  by  letter  to  instruct  his,  C.'s,  solicitor  "  to  prepare  the  necessary  assignment. 
C,  however,  never  took  any  assignment  S.  died  insolvent,  having  made  a  will 
appointing  executors,  but  no  representation  was  taken  out  to-  his  estate.  C.  then 
gave  the  company  notice  in  writing  of  the  death,  and  that  he  held  the  policies  as 
security  for  his  debt,  and  the  company  acknowledged  the  receipt  of  the  notice  in  the 
terms  of  the  Policies  of  Assurance  Act,  1867,  s.  6.  Proper  evidence  of  S.'s  death 
having  been  subsequently  produced  to  the  company,  they  wrote  to  C.  that  the  claim 
under  the  policies  would  be  paid  at  the  expiration  of  three  months,  but  Uiat  the 
assent  of  S.'s  legal  personal  representative  would  be  required  before  settlement. 

After  the  expiration  of  the  tnree  months  C,  being  unable  to  obtain  payment  of  the 
policy  moneys  (although  his  debt  was  admitted  by  S.'s  executors,  ana  he  offered  the 
company  an  indemnity),  brought  an  action  for  that  purpose  against  the  cumpan}'. 
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insisting  that  S.'s  deposit  and  letter  constituted  an  eouitable  assignment  of  the 
policies  within  the  Policies  of  Assurance  Act,  1867,  ana  therefore  enabled  him  to 
give  a  valid  discharge  for  the  moneys : 

Heldf  that  there  had  been  no  equitable  assignment  of  the  policies  within  the  act, 
and  that  the  company  were  justified  in  refusing  to  pay  him  in  the  absence  of  S/s 
legal  personal  representative : 

Ordered,  payment  of  the  policy  moneys  to  the  plaintiff  after  deducting  the  com- 
pany's costs,  the  legal  personal  representative  being  dispensed  with  lender  the  power 
given  to  the  court  by  sect  44  of  the  Chancery  Amendment  Act,  1862  (15  <&  16  Vict, 
c.  86) :  also  payment  by  the  company  of  interest  at  4  per  cent,  from  the  day  which 
had  been  fixed  by  them  for  the  payment  of  the  principal. 

Wolfe  V.  Findlay  (*)  disapproved  of. 

In  the  year  1867,  the  plaintiff,  John  Crossley,  Esq.,  M.P., 
lent  Julius  Sichel  and  his  brother,  Emil  Sichel,  wlio  were 
422]  partners  in  *trade,  the  sum  of  £6,000  without  security. 
In  the  year  1870,  the  plaintiff  pressed  Julius  Sichel  for  a 
security,  and  it  was  ultimately  arranged  that  Julius  Sichel 
should  insure  his  life  and  assign  or  deposit  the  policies  to 
or  with  the  plaintiff.  Accordingly,  on  the  10th  or  October, 
1870,  Julius  Sichel  effected  two  policies  on  his  life  in  the 
defendants'  office  for  £1,600  and  £1,000  respectively,  the 
moneys  being  made  payable  on  the  death  of  the  assured  to 
his  "heirs,  executors,  administrators,  or  assigns"  in  the 
usual  form.  On  the  12th  of  October,  1870,  Julius  Sichel 
informed  the  defendants  by  letter  that  the  policies  had  been 
taken  out  as  a  security  for  the  plaintiff's  benefit. 

On  the  2l8t  of  October,  1870,  Julius  Siclitel  forwarded 
the  policies  to  the  plaintiff,  accompanied  by  the  following 
letter : — 

"My  dear  Sir, — By  this  post,  registered,  I  send  you  as 
promised  two  policies  on  my  IJfe.     My  brother  Emil  intends 

faying  the  half-yearly  premiums  on  the  one  for  £1,600,  and 
will  (D.V.)  pay  the  quarterly  premiums  on  the  smaller 
one  of  £1,000.  Ivindly  instruct  your  solicitor  to  prepare  the 
necessary  assignment  to  your  good  self. 

"  Most  faithfully  yours, 

"Julius  Sichel." 

Through  some  oversight,  however,*  on  the  part  of  the 
plaintiff,  no  further  or  other  security  was  ever  prepared  or 
executed,  but  he  retained  the  policies  in  his  possession,  the 
premiums  being  paid  as  proposed  in  the  above  letter. 

On  the  16th  of  October,  1874,  Julius  Sichel  died,  having 
made  a  will  appointing  executors,  but  as  he  died  insolvent 
the  will  was  never  proved^  and  in  fact  no  one  had  taken  out 
administration  to  his  estate. 

On  the  14th  of  September,  1875,  the  plaintiff's  solicitor 

0)  6  Hare,  66. 
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wrote  the  defendants  a  letter  giving  them  notice  of  the  death 
of  Julius  Sichel,  and  also  tiiat  his  client  "held  the  two 
policies  as  security  for  certain  advances  made  by  him  to  the 
deceased  largely  exceeding  the  amount  of  the  policies." 

This  notice  was  acknowledged  by  the  defendants  by  a 
receipt  in  the  terms  of  sect.  6  of  the  Policies  of  Assurance 
Act,  1867,  and  signed  by  their  secretary,  for  which  the 
plaintiff  paid  the  statutory  fee  of  5^. 

*The  plaintiff  subsequently  forwarded  to  the  de-  [423 
fendants  a  certificate  of  J.  Sichel' s  death,  and  on  the  follow- 
ing day,  the  7th  of  October,  1875,  their  secretary  wrote  to  the 
plaintiff  informing  him  that  the  claim  under  the  policies 
would  be  paid  on  the  expiration  of  three  months  from  that 
date,  but  that  probate  of  the  will  or  letters  of  administra- 
tion would  be  required  before  settlement. 

At  the  expiration  of  the  three  months  the  plaintiff  ap- 
plied to  the  defendants  for  payment,  informing  them  that 
Sichel' 8  executors  admitted  his  debt,  but  they  still  insisted 
that  in  the  absence  of  any  deed  of  assignment  of  the  policies, 
probate  or  letters  of  administration  must  first  be  produced, 
and  the  assent  of  Sichel' s  properly  constituted  legal  per- 
sonal representative  obtained.  Some  correspondence  then 
passed  between  the  plaintiffs  solicitor  and  tue  defendants' 
manager,  in  the  course  of  which  the  former  admitted  that 
''  the  difficulty  was  that  there  never  had  been  any  assign- 
ment of  the  policies"  to  the  plaintiff,  and  offered  the  defen- 
dants an  indemnity  and  an  undertaking  to  produce  probate 
or  letters  of  administration  whenever  obtained,  but  the  offer 
was  refused. 

On  the  6th  of  April,  1876,  the  plaintiffs  solicitor  made  a 
formal  written  application  to  the  defendants  for  immediate 
payment  of  the  amounts  due  on  the  policies,  at  the  same 
time  inclosing  copies  of  Sichel' s  letter  of  the  21st  of  October, 
1870,  and  of  certain  letters  written  by  his  executors,  in  which 
they  admitted  the  plaintiff's  debt  and  offered  to  render  him 
every  assistance  in  their  power  to  enable  him  to  recover  the 
moneys,  short  of  proving  the  will,  which,  having  regard  to 
the  state  of  their  testator's  affairs,  they  declined  to  do. 

The  defendants  nevertheless  still  refused  to  pay  the  plain- 
tiff, and  accordingly,  on  the  22d  of  April,  1876,  he  brought 
this  action  against  the  defendants,  claiming  a  declaration 
that  the  policies  had  been  assigned  to  him  for  valuable  con- 
sideration, and  that  he  was  beneficially  entitled  thereto, 
and  to  the  moneys  payable  thereunder,  and  an  order  for 
payment  accordingly,  together  with  interest  from  the  7th  of 
January,  1876,  the  date  fixed  for  payment  of  the  moneys 
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by  the  defendants'  letter  of  the  7th  of  October,  1875 :  there 
was  no  claim  for  costs. 

The  plaintiff's  evidence  in  support  of  his  claim  consisted 
of  the  whole  of  the  correspondence. 

424]  *The  defendants,  in  their  statement  of  defence, 
submitted  that  the  plaintiff  was  unable  to  give  them  a  valid 
discharge  or  receipt  for  the  policy  moneys,  and  declined  to 
admit  the  plaintiff's  statement  of  the  dealings  between 
himself  and  Sichel,  as  they  knew  nothing  of  the  state  of 
accounts  between  them.  They  further  submitted  that  there 
had  been  no  legal  or  absolute  assignment  of  the  policies 
to  the  plaintiff  within  the  Policies  of  Assurance  Act,  1867, 
or  otherwise,  which  could  enable  him  to  sue  them  in  his 
own  name,  and  that  Sichel' s  legal  personal  representative 
was  a  necessary  party  to  the  action.  They  also  expressed 
their  willingness  to  act  under  the  direction  of  the  court  as 
to  the  payment  of  the  moneys. 

The  action  now  came  on  for  hearing. 

Ghitty,  Q.C.,  and  W.  W,  Cooper ^  for  the  plaintiff:  We 
submit  that  the  letter  of  the  21st  of  October,  1870,  coupled 
with  the  deposit  of  the  policies  with  the  plaintiff,  operated 
as  an  equitable  assignment  within  the  ]Policies  of  Assur- 
ance Act,  1867,  and  enabled  him  to  give  a  valid  discharge  for 
the  moneys.  In  fact,  the  defendants,  in  acknowledging  the 
notice  of  the  14th  of  September,  1876,  as  required  by  the 
act  of  1867,  accepted  it  as  notice  of  an  assignment,  and  we 
paid  them  for  their  receipt  upon  that  footing.  But  no 
assignment  was  really  necessary,  the  mere  delivery  of  the 
policies  to  the  plaintiff  being  sufficient :  Rummens  v. 
Harei).  Moreover,  the  nature  of  the  transaction  between 
the  plaintiff  and  the  assured — of  which  the  company  had 
express  notice  at  the  time  the  policies  were  effected — neces- 
sarily implied  a  power  to  give  receipts,  for  in  such  a  case, 
as  Lord  Cranworth  said  in  Desborough  v.  Harris  (*),  it  is 
impossible  for  the  insurance  company  to  go  into  the  equi- 
table rights  between  the  mortagagor  and  mortgagee,  depend- 
ing as  they  must  on  the  state  of  the  accounts,  which  are 
beyond  the  control  of  the  persons  bound  to  pay.  Brasier  v. 
Hudson  (^\  which  was  cited  in  that  case,  and  where  it  was 
held  that  the  first  mortgagee  of  a  fund  could  not  alone  give 
a  receipt  for  the  money,  but  that  all  other  subsequent  claim- 
ants must  also  concur,  is  disapproved  of  by  Lord  St. 
425]  Leonards :  Sugden'  s  *  Vendors  and  Purchasers  (*).  It 
is  unnecessary  to  take  out  administration  in  this  case  to  the 

{})  1  Ex.  D.,  169.  (»)  9  Sim.,  1. 

O  5  D.  M.  A  G.,  489,  468,  469.  (*)  14th  ed„  p.  666. 
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estate  of  the  assured,  as  the  money  is  payable  to  us  as  bis 
^'assigns''  under  the  terms  of  the  policies.  Administration 
is  only  necessary  where  the  money  is  payable  to  the  ex- 
ecutors or  administrators.  But  the  court  may  proceed  in 
the  absence  of  the  legal  personal  representative  :  Chancery 
Procedure  Act,  1862  (15  &  16  Vict.  C..86),  s.  44.  We  sub- 
mit  that  the  defendants  might  have  been  satisfied  with  the 
plaintiffs  offer  of  an  indemnity;  or  they  might  Jiave  paid 
the  money  on  a  statutory  declaration  of  his  title,  which  is 
fully  proved  by  the  correspondence.  It  wa^  unnecessary  to 
compel  us  to  bring  an  action. 

Davey^  Q.C.,  and  FarweUj  for  the  defendants,  were  not 
called  upon. 

Jkssel,  M.R.:  The  only  question  is,  whether  the  insur- 
ance company  were  fairly  warranted  in  refusing  to  pay  the 
amount  of  these  policies  without  a  proper  receipt.  1  am  of 
opinion  thev  were,  and  that  they  would  have  been  acting 
very  imprudently  in  paying  it  without.  Of  course  the  in- 
surance company  were  perfectlv  at  libertv,  if  they  thought 
fit,  to  accept  the  indemnity  of  the  plaintiff,  but  they  did  not 
so  think  fit. 

The  case  is  an  exceedingly  simple  one.  The  first  point  is 
this.  It  is  said  that  the  letter  of  the  21st  of  October,  1870, 
coupled  with  the  deposit  of  the  policies,  constitutes  an  sui- 
table assignment  under  the  act.  I  think  it  does  not.  The 
letter  is  exactly  what  it  purports  to  be.  The  plaintiff  was 
to  instruct  his  solicitor  to  prepare  an  assignment  of  the 
policies.  No  consideration  was  stated,  and  there  was  no 
agreement  to  assign.  There  had  been  a  deposit,  and  there 
was  to  be  an  assignment  only  if  the  plaintiff  thought  fit. 
For  some  reason  or  other  he  did  not  choose  to  take  an 
assignment,  but  was  content  to  rely  on  the  deposit.  Then, 
after  the  death  of  the  assured,  he  gave  notice  to  the  ofiice, 
on  the  14th  of  September,  1876,  through  his  solicitor,  that 
he  held  the  two  policies  as  security  for  certain  advances, 
^nd  the  company  *gave  a  receipt  for  the  notice  in  the  [426* 
terms  of  the  Policies  of  Assurance  Act,  1867. 

It  was  gravel)^  argued  before  me  that  there  was  an  assign- 
ment by  virtue  o'f  this  notice ;  that  inasmuch  as  the  company 
took  6*.  for  acknowledging  the  notice  under  the  act,  they 
ought  not  to  have  taken  the  6^.  unless  the  notice  had  been 
notice  of  an  assignment.  But  it  has  been  expressly  admitted 
by  the  plaintiffs  solicitors  that  there  was  no  assignment,  and 
yet  the  plaintiff  now  says  that  that  notice  made  an  assign- 
ment. Of  course  it  did  not.  That  is  a  case  in  which  the 
argument  need  only  be  stated  to  see  that  it  is  not  well  founded. 
20  Eng.  Rep.  83 
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That  was  the  second  point.  Then  the  third  point  was  this : 
the  man  is  dead  ;  nobody  proved  his  will ;  he  has  no  executor, 
and  no  legal  personal  representative  ;  but  the  plaintiff  says 
to  the  company,  "I  am  a  depositee  for  value,  I  have  given 
you  notice  of  my  security,  and  it  entitles  me  to  give  a  good 
receipt."  In  the  first  place,  the  question  as  to  whether  the 
debt  is  due  or  not  is  just  the  very  question  which  the  com- 
pany want  decided.  How  are  they  to  find  out  whether  the 
security  is  or  is  not  a  valid  one  ?  it  is  said  they  might  have 
taken  a  statutory  declaration.  I  know  of  no  law  which 
says  that  the  company  shall  take  a  statutory  declaration. 
The  company  were  entitled  to  a  legal  discharge^  which  they 
have  not  obtained. 
The  case  comes  to  this :  A  man  in  possession  of  a  piece  of 

Saper,  say  a  policy  of  insurance,  goes,  after  the  assured  is 
ead,  to  the  insurance  office  and  says,  ''This  was  deposited 
with  me  as  security  for  a  debt ;  it  is  true  I  have  no  writing 
to  show  even  that,  for  it  was  only  a  verbal  deposit,  but  a 
good  deal  of  money  is  due  to  me  on  the  security,  and  I  in- 
sist upon  your  paying  me,  on  my  receipt,  without  any  com- 
munication with  the  executor  of  the  debtor,  because  there 
is  none,  and  without  any  proof  beyond  my  assertion,  either 
by  solemn  declaration  or  otherwise,  that  the  money  is  due 
to  me."  Then  he  finds  fault  with  the  insurance  company, 
who  are  men  of  business,  because  they  say  that  is  not  satis- 
factory and  they  are  not  willing  to  pay,  the  whole  difficulty 
having  been  occasioned  by  his  own  carelessness  in  not  taking 
an  assignment.  Then  he  comes  here  and  brings  an  action, 
which  he  was  quite  entitled  to  bring,  and  there  I  think  I 
427]  <5an  help  him,  ^because,  under  the  power  conferred 
on  me  by  the  Legislature,  and  under  the  circumstances  of 
the  case,  seeing  that  it  is  sufficientl v  proved  that  the  money 
is  really  due,  1  can  do  without  the  legal  personal  represent- 
ative. The  44th  section  of  the  act,  16  &  16  Vict.  c.  86,  which 
confers  that  power,  is  undoubtedly  still  in  force,  for  although 
it  is  not  incorporated  by  express  provision  in  the  new  Judi- 
cature Rules,  yet  it  is  saved  by  the  note  at  the  commence- 
ment of  the  rules,  and  I  have  acted  upon  it  recently.  I 
shall,  therefore,  declare  that,  it  appearing  that  this  is  a  case 
in  which  the  presence  of  the  legal  personal  representative 
may  be  dispensed  with,  the  suit  may  proceed  in  the  absence 
of  the  legal  personal  representative.  There  will,  therefore, 
be  judgment  for  payment. by  the  company  to  the  plaintiff  of 
the  amount  due ;  and  as  the  company  ought  certainlv  to 
be  indemnified  against  all  the  costs  of  the  action,  which 
have  been  occasioned  entireljr  through  the  plaintiff's  negli- 
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gence,  I  shall  give  them  their  costs,  to  be  deducted  out  of 
the  amount. 

On  the  question  of  interest, 

Chitty  submitted,  that  inasmuch  as  by  virtue  of  the  de- 
fendant's letter  of  the  7th  of  October,  1876,  the  principal 
was  payable  on  a  day  certain,  the  plaintiff  was  entitled  to 
interest  at  4  per  cent,  from  that  day. 

Farwell:  Until  now,  the  plaintiff  has  not  been  able  to 
give  us  a  legal  discharge  for  the  money.  It  does  not  neces- 
sarily follow  that  because  money  due  on  a  policy  of  assur- 
ance is  to  be  paid  on  a  day  certain,  interest  is  chargeable  in 
default  of  payment  on  that  day.  A  court  of  equity  will  not 
allow  interest  where  there  has  been  no  legal  hand  to  receive 
the  money :   Wolfe  v.  Findlay  (*). 

Jessel,  M.R.:  In  that  case  the  money  was  not  payable 
at  a  day  certain.  The  case  was  simply  this.  A  firm  in  India 
collecting  the  estate  of  a  dead  man  under  a  power  of  attor- 
ney from  the  administratrix,  knowing  it  was  trust  money, 
transmitted  it  to  their  agents  in  London  with  notice  of  the 
trust.  The  agents  kept  the  money  for  ten  years,  and  mixed 
it  with  their  own  mone}^s,  and  *it  was  held  that  they  [428 
were  not  liable  to  pay  interest,  merely  because  no  applica- 
tion had  been  made  during  the  ten  years  for  payment  of  the 
money  into  court.  With  the  greatest  possiWe  deference  to 
Vice-Chanc€|}lor  Wigram,  who  decided  that  case,  I  should 
have  decided  the  contrary  on  the  very  plainest  principles 
of  equity.  The  agents  were  admittedly  trustees  of  the 
money,  and  they  might  have  invested  it  in  consols  at  any 
time.  I  should  never  have  allowed  them  to  keep  it  for  ten 
years  and  mix  it  with  their  own  moneys.  I  recollect  that 
the  late  Master  of  the  Rolls,  in  a  similar  case,  of  Barlee  v. 
Murietta^  declined  to  follow  Wolfe  v.  Findlay  (*).  It  is 
clear  that  these  defendants  must  pay  interest  at  4  per  cent, 
from  the  7th  of  January,  1876,  the  day  on  which  the  money' 
was  payable. 

Solicitor  for  plaintiff :  H.  Philbrick. 
Solicitor  for  defendants :  O.  Dehenham. 

0)  6  Hare,  66. 


660  CHANCERY  DIVISION.  [Vol  IV. 

1876  Martin  y.  Gale.  M.B. 


[4  Chancery  Division,  428.] 
M.R.,  Dec.  16,  1876. 

Martin  v.  Gale. 

[1876    M.     288.] 
Infaney — Voidable  Deed — A$8i{^nment  to  eeeure  Money  advaneed/or  Neeenariee, 

A  deed  by  an  infant  to  secure  the  repayment  of  money  advanced  for  neceBsaries 
is  voidable. 

Where  the  plaintiff  had  advanced  money  to  an  infant  partly  in  order  to  pay  for 
necessaries,  and  he  had  by  deed  assigned  to  the  plaintiff  his  reversionary  interest  as 
a  security, — in  an  action  brought  against  the  infant  on  his  attaining  twentv-one,  for 
an  account  of  moneys  adv&nced  to  him  and  expended  on  necessaries,  and  n>r  repay- 
ment, and  also  claiming  that  the  same  might  be  declared  to  be  a  charge  on  Ills 
reversionary  interest : 

Held,  that,  though  the  plaintiff  was  entitled  to  an  account  and  an  order  for 
repayment,  the  deed  was  not  binding  on  the  infant,  and  the  security  could  not  be 
enforced. 

This  was  a  motion  on  the  admissions  in  the  statement  of 
defence  under  Bales  of  Court,  1876,  Order  XL,  rule  11. 

By  an  indenture,  dated  the  9th  of  June,  1876,  and  made 
between  Mrs.  Gale,  the  mother  of  the  defendant,  William 
429]  Charles  *Gale,  of  the  first  part,  the  said  defendant  of 
the  second  part,  and  the  plaintiff  of  the  third  part,  after 
reciting  that  the  defendant  had  not  then  attained  the  a^e 
of  twenty-one  years,  and  that  Mrs.  Gale  had  applied  to  the 
plaintiff  to  advance  her  £160  for  the  purpose  of  enabling 
the  defendant  to  get  clothes  and  other  necessaries,  and  that 
she  had  proposed  to  become  security  for  the  repayment 
thereof,  it  was  witnessed  that  in  consideration  of  the  sum  of 
iB150  then  advanced,  Mrs.  Gale  and  the  defendant,  jointly 
and  severally  covenanted  with  the  plaintiff  for  payment  to 
him  of  the  said  sum  and  £10  per  cent,  interest,  and  the  said 
Mrs.  Gale  as  to  her  life  interest,  and  the  defendant  as  to  his 
reversionary  interest,  assigned  to  the  plaintiff  certain  sums 
of  stock  therein  mentioned  as  a  security  for  the  repayment 
of  the  said  9um  and  interest. 

The  defendant  having  attained  the  age  of  twenty-one,  the 
plaintiff  brought  this  action,  alleging  the  before-stated  in- 
denture, and  also  alleging  that  the  said  sum  was  advanced  to 
enable  the  defendant  to  pay  debts  which  he  had  incurred  for 
necessaries,  and  also  to  buy  other  necessaries,  and  upon  his 
representation  that  he  would  expend  the  same  upon  necessa- 
ries  for  himself,  and  alleging  that  the  same  was  so  expended. 

The  defendant  by  his  statement  of  defence  denied  that  he 
had  received  more  than  £96  of  the  said  sum^of  £160,  but  ad- 
mitted that  he  had  expended  about  £60,  part  thereof,  on 
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necessaries.  He  pleaded  his  infancy,  and  submitted  that 
the  action  ought  to  be  dismissed  as  against  him,  with  costs. 

The  plaintiff  now  moved  on  the  said  admissions  in  the 
statement  of  defence,  1,  for  an  account  of  all  moneys  ad- 
vanced by  the  plaintiff  to  or  on  account  of  the  defendant 
before  he  attained  twenty-one  years  of  age,  and  expended 
by  him  on  necessaries  or  in  paying  debts  incurred  for  neces- 
saries, and  the  dates  of  such  advances ;  2,  for  an  inquiry 
whether  any  and  which  of  such  sums  had  been  rejyaid,  and 
when ;  3j  for  an  order  for  repayment  of  the  amounts  found 
due,  with  interest  at  £4  per  cent.,  and  the  costs  of  the  action ; 
4,  a  declaration  that  the  said  amounts,  with  interest,  and 
the  costs  of  the  action  were  a  charge  on  the  defendant's  re- 
versionary interest  in  the  sums  of  stock  in  the  statement  of 
claim  mentioned,  and  that  the  said  reversionary  interest 
might  stand  charged  accordingly ;  6,  in  default  of  payment, 
for  foreclosure. 

^Farwell^  for  the  plaintiff :  1.  An  infant  is  liable  [430 
to  repay  money  lent  to  him  for,  and  expended  by  him  on 
necessaries.  The  person  advancing  the  money  stands  in  the 
place  of  the  tradesman  who  supplies  the  necessaries :  Mar- 
tow  V.  Pitfieldi^).  The  plaintiff  is  therefore  entitled  to  an 
inquirjr  in  the  terms  of  the  notice  of  motion,  which  is  f lumed 
on  the  inquiry  directed  in  Jenner  v.  Morris  (*).  He  is  also 
entitled  to  an  order  for  the  payment  of  the  amount  found 
due  on  such  inquiry. 

2.  An  infant  can  give  security  for  money  lent  to  him  for, 
and  expended  by  him  on  necessaries.  An  infant  can  him- 
self do  that  which  he  can  be  compelled  by  process  of  law  to 
do:  Coke  upon  Littleton (").  He  could  have  been  com- 
pelled to  charge  his  interest  in  these  sums  of  stock;  the 
plaintiff  might  have  sued  him  at  law,  and  recovered  judg- 
ment against  him,  and  have  had  such  judgment  declared  a 
charge  on  these  sums  of  stock  under  the  Judgment  Acts,  as 
was  laid  down  by  Lord  Justice  James  in  the  case  of  In  re 
Howarth{^\  where  his  Lordship  said :  ''I  apprehend  that 
here,  if  the  mother  were  to  sue  the  petitioner  for  necessaries 
supplied  to  him,  a  judgment  would  be  obtained  by  which 
his  inheritance  would  be  bound." 

The  plaintiff  would  thereby  have  become  an  equitable 
mortgagee,  and  therefore  entitled  to  foreclosure.  The  de- 
fendant could  therefore  bind  his  interest  by  this  mortgage. 

Further,  an  infant  can  bind  his  estate  by  a  deed  which  is 
for  his  own  benefit.     "  If  an  infant  bargain  and  sell  his  land 

(»)  1  p.  Wms.,  668.  O  Page  171  a. 

(«)  3  D.  F.  A  J.,  46.'  (*)  Law  Rep.,  8  Ch.,  415,  418. 
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for  money,  for  commons,  or  teaching,  it  is  good  with  aver- 
ment;  if  for   money,   otherwise":   Bacon   on    Statute  of 

UsesC). 

[Jessel,  M.R.:  "Good"  in  that  passage  must  mean 
"voidable"  as  distinguished  from  "void."] 

In  Maddon  v.  White  {^)^  Buller,  J.,  said:  "All  the  mod- 
em cases  have  expressly  held  that  an  infant  cannot  avoid  a 
lease  which  is  for  his  own  benefit ;  and  Lord  Mansfield,  in 
431]  Drury  v.  Druryi^Y  *laid  it  down  aer  a  general  prin- 
ciple that  if  an  agreement  oe  for  the  benefit  of  an  infant  at 
the  time  it  shall  bind  him.  Lord  Hardwicke  afterwards 
adopted  this  rule." 

{Jessel,  M.  R.  :  There  must  be  some  mistake  in  the  re- 
port of  what  Buller,  J.,  is  stated  to  have  said.  No  case  can 
oe  found  in  which  Lord  Mansfield  or  Lord  Hardwicke  had 
laid  down  any  such  general  principle.] 

In  this  case  it  was  for  the  infant's  benefit  to  escape  the 
costs  of  an  action  for  the  amount  of  the  debt ;  an  infant 
might  starve  if  he  could  give  no  security.  It  cannot  be  for 
the  infant' s  benefit  to  drive  the  creditor  to  obtain  a  charg- 
ing order. 

Davey^  Q.C.,  and  W,  O.  Walker^  for  the  defendant,  wei-e 
not  called  on  as  to  the  second  point. 

Jessel,  M.R.,  made  an  order  in  the  terms  of  the  1st,  2d 
and  3d  paragraphs  of  the  notice  of  motion  above  set  out, 
except  as  to  the  costs  of  the  action,  which  he  reserved,  and 
then  proceeded : 

There  is  no  doubt,  as  a  genei*al  rule,  that  deeds  by  infants 
are  voidable.  That  has  been  decided  in  several  cases,  one 
of  which  is  the  well-known  decision  in  LuvtsdemUs  C(ise{*). 
There  have  been  cases  where  a  deed  was  executed  in  pur- 
suance of  an  express  obligation  on  the  infant  to  execute  the 
deed,  and  other  cases  in  which  the  instrument  was  a  mere 
accessory  to  some  other  act  which  he  was  bound  to  per- 
form ;  but  they  are  well-known  exceptions,  which  are  very 
plain  and  very  simple.  This  case  has  no  relation  to  them 
whatever. 

*  This  is  a  case  in  which  an  infant  borrows  money  of  a 
money  lender,  and  executes  a  charge  by  deed  on  his  rever- 
sionarv  interest.  Of  course  there  is  no  legal  obligation 
upon  him  to  execute  any  such  deed.  The  mere  fact  that  a 
portion  of  the  money  was  wanted  for  necessaries  does  not 
impose  on  him  any  such  legal  obligation.     It  is  quite  clear, 


(»)  Law  Tracts,  p.  865. 
(«)  2  T.  R.,  159,  161. 


(^  Dom.  Proc,  26  Mav.  1762. 
(*)  Law  Rep.,  4  Gli.,  31. 
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therefore,  that  that  deed  is  not  binding  upon  him  until  he 
attains  the  age  ol  twenty-one  years. 

Then  it  was  said  that,  although  it  was  not  binding  on  him 
directly,  it  might  be  binding  on  him  indirectly ;  and  I  was 
referred  to  In  re  Howarth{^\  which  was  a  decision  of  the 
Lords  Justices  *relating  to  the  jurisdiction  of  the  [432 
cotirt  as  parens  patrice  in  charge  of  infants'  estates,  in  which 
reasons  are  given  for  the  exercise  of  the  jurisdiction.  But 
those  reasons  seem  to  me  to  have  no  bearing  whatever  on 
the  consequences  of  an  act  done  by  an  infant.  The  court 
may,  by  acting  under  a  delegated  power  which  the  Crown 
possessed,  being  the  guardian  of  all  infants,  be  enabled  to 
charge  an  infant's  property  when  he  could  not  charge  it 
himself ;  and  the  very  reason  which  may  render  it  necessary 
for  the  court  to  do  it  is  that  the  infant  cannot  do  it  without ; 
therefore,  if  the  court  could  not  do  it,  nobody  could  do  it. 
It  seems  to  me,  therefore,  that,  as  far  as  the  reasons  which 
are  given  go,  they  rather  show  that  the  infant  could  not  do 
it.  I  think  that  there  is  no  foundation  for  the  argument 
which  has  been  adduced  before  me  that  this  deed  is  bind- 
ing on  the  infant. 

Solicitors :  C.  B,  S.  Hooper;  ffaZse,  Trustram  <fe  Co. 

(»)  Law  Rep.,  8  Ch.,  415. 

See  13  Eng.  R.,  73  note ;  17  Eng.  R.,  in  an  action  on  the  caoBe  that  fonned 

129  note  ;    18  Eng.  Rep.,  201  note ;  13  its  consideration,  and  that  his  infancy 

Am.  Law  Review,  280.  was  no  defence :  Ray  v.  Tubbs,  50  Ver- 

Tbifl  case   seems    to   hold  that  al-  mont,  688. 

though  the  infant  would  be  liable  for  In  this  case  the  court  (pp.  694-5) 

moneys  loaned  to  purchase  necessaries,  said  :  "  The  referee  has  found  that  the 

yet  that  a  security  for  the  repayment  horse  was  overdriven,  and  died  from 

thereof  could  be  avoided  by  the  infant  the  effects  of  such  overdriving.     The 

on  account  of  his  infancy.  overdriving  which  produced  his  death. 

An  infant  is  liable  for  moneys  lent,  was  upon  a  route  not  embraced  in  the 

to  pay  for  necessaries,  which  is  so  ex-  contract  of   bailment ;   and  upon   the 

pended  :   Randall  v.  Sweet,  1  Denio,  authority  of  the  cases  cited,  the  defen- 

460;  Smith  v.  Oliphant,  2  Sandf.,  306.  dant  was  liable  in  an  action  of  tort, 

And  in  such  case  the  action  may  be  notwithstanding  his  infancy,  for  his 

brought  for  moneys  lent  and  advanced:  value. 

{Smith  D.  Oliphant,  2  Sandf.,  306,  308.  *'  The  note  upon  which  this  action  is 

Though  not  for  moneys  had  and  re-  predicated  was  given  in  settlement  of 

ceived :  Smith  v.  Oliphant,  7  N.  Y.  Leg.  the  claim  for  which  the  defendant  was 

Obs.,  17.  so  liable.     It  is  now  claimed  that  the 

Where  an  infant,  being  liable  in  tort  tort  was  merged  in  the  note,  and  that 
to  the  owner  of  a  horse  for  wrongfully  no  recovery  can  be  had  upon  the  note 
driving  and  injuring  the  same,  gave  under  the  elementary  rule,  that  the 
the  owjier  of  the  horse  his  note  in  set-  notes  of  an  infant  are  voidable, 
tlement  for  such  injuries  it  has  been  "  The  rule  of  the  common  law  was, 
held,  in  a  suit  upon  the  note,  defen-  that  the  note  of  an  infant  given  for 
dant  was  liable  upon  the  note  to  the  necessaries  was  voidable.  But  in  Brad- 
same  extent  that  he  would  have  been  ley  v.  Pratt,  23  Verm. ,  378,  the  court 
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held  that  the  note  of  an  infant  given  As  to  the  validity  of  a  contract  by  a 

for  necessaries  was  binding  ;  and  that  father  with  his  son  to  emancipate  him, 

the  liability  of  an  infant  did  not  depend  see  Bannister  v.  Bannister,  44  Verm., 

upon  the  form  of  action,  bat  upon  the  624. 

consideration  apon  which  the  claim  is  Infancy  is  a  bar  to  an  action  on  the 
based.  This  seems  to  us  to  be  a  rea-  case  for  false  and  fraudulent  represen- 
sonable  rule,  and  that  in  its  application  tations  by  a  vendor  or  pledgor  as  to  his 
the  infant  is -not  deprived  of  any  right  ownership  of  property  sold  or  pledged: 
which  it  is  the  object  of  the  law  to  Doran  v.  Smith,  17  Amer.  Law  Reg., 
accord  to  him.  An  infant,  under  cer-  K.S.,  42,  44  note,  49  Verm.,  853. 
tain  circumstances,  may  pledge  his  All  gifts,  grants  or  deeds  made  by 
credit  for  necessaries  ;  and  if  his  prom-  infants  by  matter  in  deed,  or  a  writing, 
ise  to  pay  for  such  necessaries  is  evi-  which  takes  effect  by  delivery  of  hia 
denced  by  his  note,  the  note  is  collecti-  hand  are  voidable  by  himself,  his  heirs, 
ble.  The  law  makes  him  liable  for  his  or  those  who  have  his  estate.  The 
torts ;  and  where  he  elects  to  settle  heirs  of  an  infant  ma^'  disaffirm  his 
such  liability  by  giving  his  note,  as  deed  within  the  same  time  that  the  in- 
long  as  the  consideration  for  the  note  fant  might  himself  if  living :  Illinois, 
is  open  to  inquiry,  we  see  no  reason  etc.,  v.  Bonner,  75  Ills.,  815. 
why  he  should  not  be  held  liable  in  an  A  contract  made  by  a  father  in  his 
action  upon  the  note  to  the  same  extent  infant  son's  name,  and  without  the 
that  he  would  be  if  the  action  had  been  knowledge  of  the  son,  is  of  no  binding 
brought  upon  the  cause  of  action  which  force  upon  the  son  until  he  has  in  some 
formed  the  consideration  for  the  note,  way  assented  to  it,  and  does  not,  there- 
The  note  in  suit  having  been  given  in  fore,  of  itself  confer  upon  him  any 
settlement  of  a  claim  for  which  the  de-  rights. 

fendant  was  liable,  and  no  fraud  nor  The  real  force  and  effect  of  the  son 
imposition  having  been  practised  in  making  his  own,  by  adoption,  the  con- 
obtaining  it,  the  plea  of  infancy  is  not  tract  thus  made  in  his  name  by  hia 
available  to  defeat  it."  father,  is  to  retrospectively  make  the 

It  has  been  held  that  one  who  has  father  his  agent,  or  to  give  the  father 

paid  off  a  mortgage  on  the  land  of  in-  authority  retrospectively,  by  claiming 

f ants  cannot  maintain  an  action  against  as  his  own  that  which  without  author- 

them  for  money  had  and  received,  or  ity  at  the  time  was  made  in  his  name, 

money  lent,   although   the    mortgage  An  infant  cannot  empower  an  agent 

was  paid  off  at  the  request  of  their  or  attorney  to  act  for  him ;   and  he, 

guardian :    Bicknell    v.   Bicknell,   11 1  therefore,  cannot  affirm  what  another 

Mass. ,  265.  has  assumed  to  do  in  his  name  as  an 

This  case  is  unquestionably  good  agent  or  attorney.  He  cannot  affirm 
law,  for  if  the  land  were  not  worUi  as  what  he  could  not  authorize.  The  pro- 
much  as  the  mortgage  the  infant  would  tection  of  infancy  is  a  substantial  one, 
not  be  benefited  by  the  excess;  but  if  and  is  not  to  be  put  aside  and  overcome 
the  lender  had  brought  suit  in  equity  by  indirect  methods, 
and  asked  to  be  subrogated  to  the  There  can  be  no  presumption  that 
rights  of  the  mortgagee  in  the  mort-  the  gift  to  an  infant  of  a  contract  for 
gage  paid,  it  seems  to  us  he  would  have  the  purchase  of  land  at  the  price  of 
been  granted  the  relief.  So  if  the  in-  thirteen  thousand  dollars,  and  upon 
fant  had  parted  with  the  land,  it  seems  which  only  four  hundred  dollars  has 
to  us  the  lender  might  have  brought  been  paid,  is  for  the  benefit  of  the  in- 
sult stating  all  the  facts,  and  asked  to  fant ;  and  even  if  he  were  an  adult, 
recover  the  amount  which  his  payment  acceptance  could  not  be  presumed,  of 
had  benefited  the  infant's  estate,  and  a  contract  binding  him  to  the  payment 
which  the  infant  had  received  in  con-  of  a  large  sum  of  money,  in  the  ab- 
sequence  of  the  additional  amount  he  sence  of  express  evidence  to  establish  it. 
received  for  the  land  in  consequence  of  The  gift  by  a  father  to  his  minor  son, 
the  payment  of  the  mortgage.  of  a  contract  for  the  purchase  of  land. 

See    Smith   t.   Oliphant,   2  Sandf.,  which  he  had  before  made  in  the  son's 

308-9 ;   Tyler  on  Infancy,  103,  §  61 ;  name  without  his  knowledge,'  will  not 

1  Sto.  Eq.  Jur.  (12th  ed.),  §240;  Da-  entitle  the  son  to  recover  back  from  the 

vies  T.  Austin,  1  Ves.  Jun.,  249.  vendor  the  payment  which  the  father 
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Iiad  before  made  on  the  contract.    The  Where  a  guardian  makes  a  sale  of 

right  to  repudiate  a  contract  is  not  the  property  under  a  void  decree  of  the 

subject  of  gift.  court,  if  the   ward,  after  arriving  at 

An  infant  has  no  right  during  his  maturity,  receives  the  purchase-money, 

minority  to  disafiftrm  a  voidable  con-  it  will  amount  to  a  confirmation  of  the 

tract  of  purchase :  Armitage  v.  Widoe,  sale  and  work  an  estoppel :  Parmalee 

36  Mich.,  124.  «.  McGinty,  52  Miss.,  475  ;  O'Connor  tJ. 

Where  the  person  who  is  appointed  Carver,  12  Heisk.  (Tenn.),  436. 

guardian  in  a  special  proceeding  has  in-  See  12  Eng.  Rep.,  882  note  ;  18  id., 

terests  antagonistic  to  the  infant,  which  819  note  ;  Black  «.  Dressell,  20  Kans., 

facts  appear  on  the  face  of  the  proceed-  153. 

ings,  a  sale  thereunder  will  be  void  as  Where,  at  the  time  of   digging  a 

against  the  infant:  O'Connor  t).  Carver,  channel,  the  lands  now  belonging  to 

12  Heisk.  (Tenn.),  436.  plaintiff  in  error  were  the  property  of 

Where  a  minor  has  rendered  services  a  minor,  held  by  said  minor  under  a 

in  accordance  with  the  terms  of  a  con-  will,  and  where  no  legal  proceedings 

tract  entered  into  by  himself,  and  has  were  had  to  acquire  the  right  to  the 

received  payment  for  the  same,  such  use  of  any  portion  of  the  stream,  and 

payment  is  a  full  satisfaction  for  the  no  conveyance  or  permission  obtained 

services,  and  the  minor  cannot  a  second  from  the   executor  of  said   will  and 

time  recover  therefor:  Murphy  «.  John-  guardian  of  said  minor,  the  mere  knowl- 

son,  45  Iowa,  57.  edge  on  the  part  of  said  executor  and 

The  contract  of  an  infant  may  be  guardian  that  said  company  was  en- 
ratified  by  an  oral  promise,  made  after  gaged  in  digging  said  channel,  and  fail- 
he  comes  of  age,  to  pay  the  debt.  ure  on  his  part  to  object  to  said  work 

It  is  not  necessary  that  the  person  or  to  take  measures  to  prevent  it  will 
ratifying  his  contract,  made  as  an  in-  work  no  estoppel  upon  the  minor,  or 
f ant,  should  know  that  he  is  not  legally  prevent  said  minor  from  afterward  as- 
bound  at  the  time  he  makes  the  new  serting  her  right  to  the  flow  of  the  en- 
promise :  Ring  v,  Jamison,  2  Missouri  tire  stream  in  its  natural  channel : 
App.  Rep.,  584.                                     «  Shamleffer  v.  Council,  etc.,  18 Elans.,  24. 


[4  Chancery  Division,  435.] 
V.C.M.,    Dec.    19,  20,   1876. 

*KiNo  V.  George.  [435 

[1876    K.     198.] 

Will — CofUttmetton — Oenoral  Bequest — Articles  fpeeificaUy  emtmerctied — Ejusdem 

Generis, 

A  testatrix  made  her  will  in  these  words :  "  I,  S.  G.,  do  bequeath  to  A.  G.  all 
that  I  have  power  over,  namely,  plate,  linen,  china,  pictures,  jewelry,  lace,  the  half, 
of  all  valued  to  be  given  to  U.  G. ;  the  servants  in  the  house  who  have  been  a 
year  with  me  to  receive  £10,  and  clothes  divided  among  them;  also  all- kitchen 
utennils : 

Held,  that  the  bequest  was  not  limited  to  the  articles  specifically  bequeathed,  but 
that  the  will  passed  the  whole  of  the  personal  estate  of  the  testatrix. 

The  will  of  Sarah  George,  dated  the  25th  of  May,  1874, 
was  as  follows:  "I,  Sarah  George,  do  bequeath  to  A.  K. 
George  all  that  I  have  power  over,  namelv,  plate,  linen, 
china,  pictures,  jewelry,  lace,  the  half  of  all  valued  to  be 
given  to  Herbert  George,  son  of  Frederick  George.  The 
servants  in  the  house  who  have  been  a  year  with  me  to 
20  Eng  Hep.  84 
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receive  £10,  and  clothes  divided  amon^  them.  Also  all 
kitchen  utensils."  The  testatrix,  in  addition  to  the  articles 
comprised  in  and  specifically  bequeathed  by  her  will,  was 
possessed  of  moneys  and  securities  for  money  at  her  bank- 
ers, furniture,  horses  and  carriages,  wines,  and  other  per- 
sonal estate  of  considerable  value  to  which  the  plaintiffs, 
who  were  her  next  of  kin,  claimed  to  be  entitled.  The 
defendant,  A.  K.  George,  however,  claimed  on  behalf  of 
himself  and  Herbert  George  to  be  entitled  to  the  whole 
of  such  personal  estate  under  the  terms  of  the  will.  The 
question  was  raised  upon  demurrer  whether  A.  K.  George 
and  Herbert  George  took  the  whole  of  the  personal  estate* 
of  the  testatrix,  or  only  the  articles  specifically  bequeathed. 
J,  Pearson^  Q.C.,  and  Rigby^  for  the  demurrer:  This  is 
a  very  short  and  simple  will,  but  it  raises  a  question  which 
has  on  various  occasions  been  argued  before  the  Courts  of 
Chancery,  and  the  authorities  have  not  always  been  uni- 
form. The  first  question  is  as  to  the  intention  of  the  testa- 
trix. Did  she  intend  to  die  intestate  as  to  any  portion  of 
her  property  \  because  she  had  considerable  property  both 
436]  I'^^l  &nd  personal  besides  that  ^which  is  comprised 
in  the  words  she  has  used.  It  is  submitted  that  the  first 
part  of  the  single  clause  of  this  will,  '^  I  bequeath  all  that  I 
nave  power  over,"  clearly  denotes  that  she  intended  to  give 
everything  she  had.  If  so,  can  it  be  said  that  these  words 
are  cut  down  by  an  enumeration  of  the  articles  following 
the  general  bequest  ?  The  leading  authority  upon  this  sub- 
ject is  Bridges  v.  Bridges  (*),  where  the  testator  said :  "  I 
five  the  remainder  of  my  estate,  namely,  my  Bank  stock, 
ndia  stock.  South  Sea  annuities,  to  my  son,  B.  Bridges, 
and  I  do  hereby  make  him  sole  executor."  It  was  there 
held  that  the  enumeration  of  certain  specific  property  did 
not  cut  down  the  general  gift  of  the  remainder  of  his  estate. 
That  decision  has  been  acted  upon  ever  since,  and  particu- 
larly by  Sir  W.  Grant  in  Chalmers  v.  8toril  (),  who 
referred  to  Bridges  v.  Bridges  and  followed  it  without  hesi- 
tation ;  so  also  did  Sir  W.  Page  Wood  in  Dean  v.  Ghib- 
son  ('),  and  he  also  cited  Bridges  v.  Bridges  as  a  leading 
authority,  as  well  as  Chalmers  v.  Sloril  and  EUis  v.  8elby  (*). 
Hodgson  v.  Jex  {*)  is  an  authority  that  the  meaning  of  the 
words  "other  effects"  will  not  be  abridged  by  an  enumera- 
tion of  specific  articles,  and  In  re  KmdaZT  s  Trtcsis  (*)  is 
equally  conclusive. 

(>)  8  Vin.  Abr.,  "Devise,"  295,  pi.  13.        {*)  1  Sim.,  362,  364. 
{^)  2  v.  A  B.,  222.  (»)  2  Oh.  D.,  122. 

O  Law  Rep.,  3  Eq..  VIS,  715.  (•)  U  Beav.,  608. 
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Olasse,  Q.C.,  and  Carj/^  in  support  of  the  bill :  The  case 
of  Bridges  v.  Bridges^  and  those  which  have  followed  it  of  , 
a  similar  kind,  cannot  stahd  with  TiTnewell  v.  Perkins  (*), 
where  the  words  were,  ''all  ray  freehold  lands  in  the  tenure 
of  the  widow  L.,  and  the  residue  of  my  estate  consisting  of 
ready  money,  plate,  jewels,  leases,  mortgages,  or  any  other 
things  wheresoever  or  whatsoever  I  give  to  A.  H.  or  her  as- 
signs forever."  There  the  court  held  that  there  was  an 
intestacy  as  to  all  the  unspecified  real  estate,  because  there 
was  no  clear  intention  to  pa^s  it.  This  is  an  authority  by 
which  the  court  must  be  bound.  Trafford  v.  Trafford  (*) 
is  quite  as  etrong,  and  Enohin  v.  Wylie{*)  is  a  clear  case  in 
our  favor ;  and  the  observations  of  the  Master  of  the  Rolls 
in  *In  re  KendalFs  Trusts  (*)  show  that  but  for  the  [437 
concluding  sentences  of  the  will  he  would  have  decided  dif- 
ferently. Stukeley  v.  Butler  i^)  is  an  authority  as  to  the 
effect  of  the  word  ^^mdelicetf^  and  the  case  of  EnoJiin  v. 
Wylie  (•)  is  one  of  the  highest  authority,  having  been  de- 
cided by  the  House  of  Lords.  There  the  words  were,  '*The 
money  proceeds  of  all  the  above,  as  also  the  whole  of  my 
capital  which  shall  remain  with  me  after  my  death  in  ready 
money  and  in  bank  billets  belonging  to  me,"  and  all  the 
judges  were  unanimous  in  deciding  that  those  words  were 
not  merely  a  defective  enumeration,  but  a  description  com- 
prising the  whole  of  the  gift ;  and  that  the  testator's  prop- 
erty in  the  English  funds  was  undisposed  of.  To  decide  m 
favot  of  the  defendant's  contention  would  be  to  go  very  far 
beyond  the  effect  of  any  previous  decision.  In  all  cases  of 
imperfect'enumeration  reported,  it  will  be  found  that,  apart 
from  such  special  circumstances  as  existed  in  In  re  Ken- 
daWs  Trusts^  they  may  be  reduced  to  three  classes :  First, 
where  the  articles  enumerated  are  found  to  comprise  the 
bulk  of  the  testator's  property,  as  in  Bridges  v.  Bridges  (•) 
and  In  re  Ooodyar  ('),  decided  on  the  authority  of  Fisher 
V.  Hepburn  (') ;  secondly,  where,  as  in  Dean  v.  Oibson  ("), 
the  word  "money  "  has  been  used  ;  and  thirdly,  cases  where 
the  words  used  have  been  of  so  wide  and  varied  a  meaning 
that  no  class  can  be  found  for  them  less  extensive  than  that 
of  general  personal  estate.  Here  the  words  are  of  the  most 
trivial  kind,  "plate,  linen,  china,  pictures,  jewelry,  lace," 
articles  easily  classified  under  the  head  of  domestic  orna- 
ments and  the  like,  comprising  only  a  very  small  portion  of 

0)  2  Atk.,  102.  (•)  8  Vin.  Abr.,  "Devise,"  295,  pi.  13. 

(«)  8  Atk.,  847.  (')  1  Sw.  <&  Tr.,  127. 

(»)  10  H.  L.  C  1.  (»)  14  Beav.,  626. 

{*)  14  Beav.,  608.  (»)  Law  Rep.,  8  Eq.,  713,  716. 

(»)  Hob.,  168. 
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the  property  of  the  testatrix,  and  havincr  no  reference  to 
.  money  or  otTier  general  words. 

The  gift  of  £10  to  each  of  the  servants  also  shows  that 
the  testatrix  must  have  intended  the  rest  of  her  property 
to  descend  to  her  next  of  kin,  who  could  pay  the  legacies 
out  of  the  other  property.  These  specific  articles  are  to 
go  to  two  individuals  named,  and  it  cannot  be  supposed 
that  they  were  to  pay  the  legacies  out  of  the  sale  of  those 
effects. 

438]  *«/^  Pearson^  in  reply.:  As  to  the  case  of  Wylie 
V.  Wylie  i^\  it  is  clear  that  the  decision  turned  upon  the 
intention  of  the  testator,  whether  he  meant  to  pass  the  stock 
in  the  English  funds  in  addition  to  his  Russian  property, 
and  it  was  not  a  decision  affecting  the  question  in  this  case. 

[Olasse  referred  to  Mawlins  v,  Jennings  (")  and  Wrench 
V.  Jutting  i*).] 

J.  Pearson  :  In  the  latter  case  the  question  was  as  to  the 
word  ''effects,"  and  it  was  held  that  upon  the  construction 
of  that  particular  will  the  word  "effects"  was  not  intended 
by  the  testator  to  have  its  most  general  operation,  but  only 
to  pass  things  eijtbsdem  generis. 
.  Malins,  V.C:    This  will  is  a  very  curious  one,  and  it  has 

given  rise  to  the  very  learned  and  able  arguments  which  I 
ave  had  the  pleasure  of  hearing  from  the  counsel  on  both 
sides.  The  will  which  I  have  to  construe  is  in  these  very 
few  words :  [His  Lordship  read  the  will.]  The  question  I 
have  to  determine  is  whether  this  will  passes  all  the  prop- 
erty of  the  testatrix,  or  whether  it  passes  only  that  property 
which  is  enumerated  under  the  words  ''plate,  linen,  china, 
pictures,  jewelry,  lace."  If  the  construction  is  that  it 
passes  only  those  things,  then  the  testatrix  has  to  a  great 
extent  died  intestate,  for  she  had  real  estate,  a  house  in 
which  she  lived,  which  has  been  contracted  to  be  sold  for  a 
sum  of  £1,600,  and  she  had  also  property  of  various  other 
descriptions :  and  therefore,  if  she  has  died  intestate  with 
respect  to  the  great  bulk  of  it,  the  heir-at-law  will  be  entitled 
to  the  real  estate,  and  the  next  of  kin  will  be  entitled  to  most 
of  the  property. 

Now,  first,  let-  us  consider  what  was  the  intention  of  the 
testatrix.  If  she  intended  merely  to  give  her  plate,  linen, 
china,  pictures,  jewelry  and  lace,  she  might  have  put  it  in 
that  way,  and  have  said,  "  I  do  bequeath  all  my  plate,  linen, 
china,  pictures,  jewelry,  and  lace  to  so  and  so."  That 
439]  would  have  been  a  very  simple  form  *of  giving  only 
those  particular  things.     But  it  would  have  shown  that 

(')  1  D.  F.  «fe  J.,  410.  (»)  13  Vea.,  39.  (*)  3  Beav.,  521. 
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ultra  those  things  she  did  not  dispose  of  anything,  and  in- 
tended to  die  intestate.  But  does  this  will  show  that  inten- 
tion? What  does  she  mean  when  she  says,  ''I,  Sarah 
George,  do  bequeath  to  A.  K.  George  all  that  I  have  power 
over"?  If  the  will  had  stopped  tliere,  those  words  mean 
everything  that  she  had  testamentary  power  over ;  that  is, 
all  property  which  she  could  bv  her  will  dispose  of.  Then, 
having  used  those  words,  which  are  of  general,  comprehen- 
sive meaning,  and  as  good  words  as  could  be  used  by  the 
most  skilful  conveyancer — ^words  abundantly  sufficient  to 
pass  all  her  property — ^she  goes  on  to  enumerate,  as  is  fre- 
quently the  case,  part  of  the  property  she  has,  not  the  whole 
of.it,  but  only  "the  plate,  linen,  china,  pictures,  iewelry, 
lace."  Now  1  cannot  pretend  to  say  that  tnis  is  a  will  which 
any  one  would  say  is  free  from  doubt,  but  to  my  mind  it  is 
clear  that  the  testatrix  did  not  intend  to  die  intestate  as  to 
any  part  of  her  property,  but  that  she  intended,  by  the  use 
of  the  words  "all  that  I  have  power  over,"  to  give  all  her 
property  of  every  description,  and  then  foolishly  and  un- 
necessarily proceeded  to  enumerate  part  of  them.  Then, 
applying  the  rule  in  this  case,  that  the  first  duty  of  the  court 
is  to  ascertain  what  was  the  intention,  and  then,  having  done 
that,  to  see  whether  there  are  words  to  carry  that  intention 
into  effect,  I  am  satisfied  the  intention  was  to  dispose  of  all 
her  property,  and  I  am  of  opinion,  both  upon  principle  and 
authority,  that  the  words  are  sufficient  for  the  purpose. 
This  subject,  where  wills  are  made  in  comprehensive  form 
followed  by  an  enumeration,  has  been  a  subject  of  difficulty 
to  judges  for  the  last  century  and  a  half,  and  amongst  the 
most  eminent  of  them  there  has  been  a  remarkable  differ- 
ence of  opinion.  But  I  cannot  help  thinking  that  the  doc- 
trine has  been  settled  that  where  a  testator  gives  his  prop- 
erty generally  by  the  words  "all  my  property,"  or  "all  my 
estate,"  or  "all  that  I  have  power  over,"  as  in  this  case, 
where  he  uses  words  sufficient  to  pass  everything,  and  then 
proceeds  to  enumerate  particulars — it  is  now,  I  think,  pretty 
well  settled  that  an  enumeration  of  particulars  does  not 
abridge  or  cut  down  the  effect  of  the  general  words. 

Now,  beginning  with  the  first  case  which  was  cited  by 
Mr.  Pearson,  decided  by  a  very  eminent  authority,  that  of 
Lord  King,  *  Bridges  v.  Bridges  (*).  That  is  a  case  [440 
which  has  been  cited  and  acted  upon  to  a  very  great  extent, 
I  may  say,  ever  since  the  decision  was  given,  and  I  think  it 
is  a  stronger  case  for  a  limited  construction  of  the  will  than 
this  is.     Sir  Brook  Bridges  gave  certain  things  to  his  daugh- 

0)  8  Vin.  Abr.,  "Devise,"  295,  pL  18. 
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ters  and  others,  and  then  there  was  the  following  clause: 
"I  give  the  remainder  of  my  estate,  namelv,"  as  in  the 
present  case,  "my  Bank  stock,  India  stock,  South  Sea 
stock,  South  Sea  annuities,  to  my  son  B.  Bridges,  and  I  do 
hereby  make  him  sole  executor."  If  this  limited  construc- 
tion can  be  held  to  prevail,  that  was  as  clear  a  case  as  could 
be.  If  he  had  said,  "I  give  him  mv  Bank  stock,  India 
stock.  South  Sea  stock  and  annuities,  '  nothing  more  than 
those  would  have  passed,  because  it  would  have  been  the 
only  subject  of  the  gift.  But  when  he  says,  "I  give  the 
rettiainder  of  my  estate,"  it  shows  that  he  intended  to  give 
everything,  and  the  enumeration  did  not  cut  down  the  gen- 
eral disposition.  Lord  King,  L.C.,  was  of  opinion  that  the 
latter  words  which  came  under  the  "viz."  did  not  restrain 
the  general  words  precedent,  "the  remainder  of  my  estate," 
but  were  added  by  way  of  enumeration  or  description  of  the 
main  particulars  whereof  his  estate  did  consist,  and  not  to 
restrain  the  word ."  estate "  to  those  particulars,  and  the 
rather  because  immediately  after  follow  the  words  "and  I 
do  hereby  make  him  sole  executor  of  this  niy  will;  and 
when  he  disposes  of  the  remainder  of  his  estate  it  is  plain 
he  did  not  intend  to  die  intestate  as  to  any  part  of  it." 
That  is  the  criterion :  did  the  testator,  or  did  he  not,  his  ob- 
ject being  to  dispose  of  all  his  property,  intend  to  die  intes- 
tate as  to  any  part  ?  and  Lord  King  says  he  did  not,  because 
he  gives  all  the  residue  of  his  estate,  and  then  he  makes  an 
imperfect  enumeration  of  what  it  consists.  I  am  bound  to 
say  it  is  very  diflBlcult  to  reconcile  the  decision  of  Mr.  Jus- 
tice Fortescue  in  TimeweU  v.  Perkins  (*)  with  the  decision 
in  Bridges  v.  Bridges.  But  it  is  not  necessary  to  do  that, 
because  I  do  not  think,  upon  the  whole,  that  TimeweU  v. 
Perkins  has  been  considered  as  an  authority  so  binding  as 
that  of  Bridges  v.  Bridges j  decided  by  Lord  King,  and  I 
think  I  do  sufficient  to  show  that  by  going  at  once  to  the 
441]  decision  in  Chalmers  v.  Sioru  (•).  1  *cannot  cite  a 
higher  authority  than  that  of  Sir  William  Grant,  than 
whom  no  man  more  clearly  and  comprehensively  grasped 
the  details  of  all  the  cases  which  came  before  him.  It  is  a 
case  in  which  Alexander  J.  Chalmers  disposed  of  his  prop- 
erty thus :  "  All  mv  estates  whatsoever  to  be  equally  divided 
among  them,  whether  real  or  personal,  making  no  distinc- 
tion in  favor  of  the  male,  as  it  is  my  intent  that  my  daugh- 
ter shall  have  an  equal  share  with  my  son  of  all  my  property 
after  paying  the  following  legacies,**'  specifying  two  annual 
sums  to  two  persons  for  life,  and  at  their  deaths  to  devolve 

(»;  2  Atk.,  102.  (•)  2  V.  A  B.,  222, 
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to  his  children  eqaally.  Having  made  a  general  disposition 
of  all  his  property,  real  and  personal,  the  testator  then 
specified  the  property  bequeathed  by  him  as  consisting  of 
freehold  ground  rents,  money  on  mortgage,  American  bank 
stock,  an  estate  in  America,  &c.,  and  proceeded  thas:  ^^It 
is  my  further  will  and  intention,  that  in  case  of  the  death  of 
my  dear  wife,  Anna  Maria  Chalmers,  the  portion  or  part 
hereinbefore  bequeathed  her  shall  descend  to  my  two  chil- 
dren equally ;  and  in  the  event  of  both  their  deaths  before 
her,  she  shall  enjoy  during  her  life  the  portion  or  parts  left 
or  bequeathed  by  me  in  this  instrument  unto  them ;  and  in 
the  event  of  the  deaths  of  my  said  dear  wife  and  two  chil- 
dren (that  is  to  say,  supposing  my  two  children,  now  infants, 
die  without  issue),  it  is  my  further  will  that  my  mother  and 
sister  Francina  before  mentioned  shall  inherit  after  them 
the  whole  of  the  said  properties  during  their  lives,  and  after 
their  death  that  it  should  go  in  regular  descent  to  the  chil- 
dren of  my  sisters."  The  testator  appointed  his  wife  and 
the  defendant  Storil  his  executors.  The  bill  contended  that  - 
the  plaintiffs,  the  two  infant  children,  were  entitled  each  to 
one  full  third  part  of  the  clear  residue  of  the  testator's  real 
and  personal  estate,  and  that  the  plaintiff,  the  widow,  was 
entitled  to  the  other  third  for  life,  with  remainder  to  the 
two  children  in  case  thev  survived  her,  and  that  the  widow 
ought  to  be  put  to  her  election  as  to  the  right  to  her  dower, 
and  so  forth.  The  Master  of  the  Rolls,  Sir  William  Grant, 
says,  '*As  to  the  question  whether  the  whole  personal  estate 
passes  by  the  will,  my  opinion  is  that  it  does.  The  testator 
gives  all  his  estate  whatsoever,  whether  real  or  personal"  — 
nere  it  says,  '*all  I  have  power  over,"  which  is  as  compre- 
hensive— '*  to  be  divided  between  his  wife  and  children.  The 
subsequent  enumeration  of  what  he  supposed  his  property 
*to  consist  does  not  limit  the  gift  to  the  particulars  [44^ 
specified.  Intending  to  give  everything  he  could,  he  has 
incorrectly  stated  what  he  had.  In  the  case  of  Bridges  v. 
Bridges  (*)  the  words  were  more  restrictive,  'viz.,'  being  im- 
mediately added  to  the  gift  of  the  remainder  of  the  estate, 
but  Lord  King's  opinion  was  that  the  words  following  the 
'viz.'  did  not  restrict  the  preceding  general  words,  but  were 
added  by  way  of  enumeration  or  description  of  the  chief 
particulars  whereof  his  estate  consisted,  which  construction 
was  strengthened  by  the  words  immediately  following  ap- 
pointing his  son  sole  executor ;  and  when  the  testator  dis- 
posed of  the  remainder  of  his  estate,  it  was  plain  that  he 
did  not  intend  to  die  intestate  as  to  any  part  of  it.     Here 

(»)  8  Vin.  Abr.,  "  Devise,"  296,  pi.  18. 
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the  testator  disposes  of  the  whole  of  his  personal  estate,  and 
therefore  does  not  mean  to  die  intestate  as  to  any  part  of  it." 
In  my  opinion  every  word  of  that  is  applicable  to  the  pres- 
ent case. 

Then  this  subject  has  been  a  matter  of  consideration  very 
recently  in  the  case  of  Dean  v.  Gibson  (*).  That,  I  think, 
is  a  stronger  case  for  the  conclusion  I  arrive  at  than  the 
present.  Alice  Gibson  Maw,  spinster,  made  her  will  in  the 
following  terms:  *'I,  Alice  Gibson  Maw,  being  perfectly 
collected  and  in  my  right  mind,  wish  to  express  my  earnest 
desire  that  my  personal  property," — that  is,  all  her  personal 
property, — "consisting  of  money  and  clothes,  shall  be 
equally  divided  amongst  my  three  surviving  sisters."  The 
question  was,  whether  the  general  estate  passed,  that  is, 
that  part  of  her  property  which  was  neitlier  money  nor 
clothes.  The  Vice-Chancellor  Sir  William  Page  Wood,  in 
1867,  decided  thus:  "There  is  a  case,  if  I  remember  right, 
before  Vice-Chancellor   Sir  L.    Shadwell,   resembling  the. 

S resent  (*^.  The  question  also  is  touched  upon  in  Mr. 
loper*s  Dook  on  Legacies,  under  the  chapter  entitled 
*  Rights  of  Specific  Legatees.'  A  case  of  Bridges  v.  Brid^ges 
is  there  cited,  and  Lord  King  held  that  not  those  particular 
funds  only,  but  the  whole  residuary  estate,  passed;  the 
specification  not  being  added  in  a  restrictive  sense,  but  as  an 
enumeration  of  the  chief  particulars  of  which  the  estate  con- 
sisted. Then  the  reader  is  referred  to  Chalmers  v.  Storil  ("), 
443]  in  which  Sir  William  Grant  *followed  Lord  King's 
decision."  This  is  Vice-Chancellor  Wood  in  1867,  acting 
on  Bridges  v.  Bridges  (*)  and  Chalmers  v.  Storil  (*),  and 
coming  to  the  conclusion  that  ''my  personal  estate  consist- 
ing of  money  and  clothes"  passed  everything  besides  money 
and  clothes. 

Now,  this  testatrix  sitting  down  to  make  her  will,  which 
is  a  holograph  will,  intending,  as  I  am  satisfied,  to  give  all 
the  property  she  has,  thinks  it  not  sufficient  to  give  "all  I 
have  power  over,"  but  she  goes  on  to  specify  part  of  her 
property,  not  for  the  purpose  of  restricting  it,  out  for  the 
purpose  of  allowing  it  to  remain  as  it  was  originally, 
universal.  Then  Mr.  Glasse  says,  "all"  could  not  have 
been  intended,  because  she  makes  two  specific  dispositions. 
She  says  "all  I  have  power  over,"  and  then  it  is  to  be 
divided  between  two  persons,  the  original  legatee  being  one, 
and  she  says :  "  The  servants  in  the  nouse  who  have  been  a 
year  with  me  to  receive  £10  and  clothes  divided  among 

(>)  Law  Rep..  8  Eq..  713.  (')  2  V.  «k  B.,  222. 
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them  ;  also  all  kitchen  utensils."  There  is  nothing  incon- 
sistent with  that,  because  she  says  all  that  I  have  in  the 
world  over  which  I  have  power,  but  out  of  -what  I  have  £10 
is  to  be  given  to  the  servants  who  have  been  a  year  with  me, 
and  my  clothes  and  the  kitchen  utensils.  These  authorities, 
Bridges  v.  Bridges^  Lord  King's  decision,  ChaZmers  v. 
8tori\  Sir  William  Grant's  decision,  Dean  v.  Oibson{')^ 
Vice-Chancellor  Wood's' decision  in  1867,  are  all  perfectly 
consistent,  and  all  bear  out  the  construction  which  I  put  on 
this  will.  Tlmewell  v.  Perkins  ('),  I  have  said,  it  would  be 
difficult  to  reconcile  with  these  authorities.  I  do  not  think 
it  is  reconcilable,  and  I  think  that  this  case  of  Timewell  v. 
Perkins  is  not  an  authority  to  be  followed.  With  regard 
to  Trafford  v.  Trafford  (*),  looking  at  the  note  in  page  140 
of  Atkyns,  the  same  observation  may  be  applied  to  that. 
With  respect  to  the  case  of  In  re  KendalV  s  Trusts  i^\  what 
is  said  by  Lord  Romilly  is  not  an  authority  in  point,  be- 
cause he  had  before  him  a  will  which  concluded  with  a 
Sassage  giving  all  the  residuary  estate,  and  all  that  Lord 
!,omilly  cited  it  for  was  to  show  that  if  that  clause  had  not 
been  in,  he  would  have  come  to  a  different  conclusion.  That 
is  not  any  authority  standing  in  the  way  of  my  decision  in 
this  case. 

*Now  the  authority  that  I  have  found  most  em-  [444 
barrassing  is  that  of  Wylie  v.  Wylie{).  That  is  a  very 
remarkable  case,  in  this  respect :  that  upon  the  construc- 
tion of  such  a  will  all  the  judges  who  gave  their  opinions 
on  it  were  unanimous.  First,  Vice-Chancellor  Sir  W.  P. 
Wood;  secondly,  the  Lords  Justices  Knight  Bruce  and 
Turner — that  is  three ;  then  in  the  House  of  Lords,  under 
the  title  JSnohin  v.  Wylie  (•),  Lord  Westbury,  Lord  Cran- 
worth,  and  Lord  Chelmsford,  all  perfectly  agreeing  that  in 
that  case  the  general  residue,  that  is,  that  part  of  the  testa- 
tor's  property  which  consisted  of  money  in  the  funds  in 
England,  did  not  pass.  But  I  am  bound  to  say  that  I  come 
to  the  conclusion  that  the  decision  did  not  proceed  on  the 
ground  of  the  enumeration  of  the  property  being  erroneous 
or  defective,  but  upon  that  which  they  considered  to  be  the 
intention  of  the  testator.  And  in  that  view,  of  course  I 
assume  that  it  was  right.  Such  an  array  of  authorities  must 
be  binding  on  the  court.  In  that  case  Sir  John  Wylie,  who 
was  an  eminent  English  physician,  had  been  long  resident 
in  Russia,  where  he  seems  to  have  been  possessed  of  very 
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considerable  property,  and  he  made,  as  I  collect,  his  will  in 
Russia.  In  making  this  will  was  it  his  intention  to  dispose 
of  all  his  property,  wherever  it  might  be,  or  was  he  dispos- 
ing of  his  Russian  property  only  ?  My  opinion  is  that  the 
^House  of  Lords  and  the  judges  in  the  courts  below  must 
have  proceeded  on  the  ground  that  he  intended  to  dispose 
of  his  Russian  property  only.  And,  accordingly,  I  find 
Lord  Westbury  puts  it  on  that  ground ;  if  he  intended  to 
dispose  only  of  his  Russian  property,  the  money  in  the 
English  funds  would  not  pass.  He  says :  "I  dispose  of  all 
my  movable  and  immovable  property  honestly  acquired 
by  myself  in  the  following  manner."  If  he  had  only  used 
these  words,  "I  dispose  of  all  my  movable  and  immova- 
ble property,"  everything  in  the  world  would  have  passed. 
Then  he  goes  on  to  desci'ibe  the  property  in  St.  Petersburgh, 
his  household  furniture  there,  his  farms  and  his  county 
house  in  the  neighborhood,  all  of  which,  together  with  the 
peasants  ''(excepting  only  those  of  my  serfs  who  for  fheir 
faithful  and  zealous  services  to  my  person  shall  be  set  free), 
and  all  my  woodlands,  with  farms  and  country  houses,  and 
in  general  with  all  the  economical  establishments  therein, 
445]  I  destine  to  be  sold.  *The  money  proceeds  of  all  the 
above,  as  also  the  whole  of  my  capital  wnich  shall  remain 
with  me  after  my  death  in  ready  money  and  in  bank  billets 
belonging  to  me,  shall  be  divided  into  ten  equal  parts." 
Now,  did  he  intend  to  give  the  money  and  proceeds,  and 
all  the  above,  that  is,  the  property  in  Russia,  "as  also  the 
whole  of  my  capital  which  shall  remain  with  me  after  my 
death  in  ready  money  and  in  bank  billets  belonging  to  me  "I 
That  was  a  question  of  intention.  It  was  not  an  erroneous 
enumeration  of  property.  It  was  not  a  case  in  which  he 
said,  "I  give  all  my  estate,"  and  then  proceeded  with  the 
enumeration  of  it,  but  it  was  a  bequest  by  which  he  gave 
certain  property,  with  respect  to  which  all  the  learned 
judges  came  to  the  conclusion  that  he  did  not  intend  to 
dispose  of  his  property  in  the  English  funds,  and  they 
mainly  proceeded  on  the  ground  that  he  was  directing  the 
disposition  of  his  Russian  property,  and  restricted  it  to  that. 
Considering  the  eminence  of  such  authorities  as  Lord 
King,  who  was  one  of  tbe  greatest  lawyers,  whose  authority 
in  this  case  of  Bridges  v.  Bridges  (')  has  been  so  long  relied 
upon,  and  the  authority  of  Sir  William  Grant  in  Chalmers 
V.  Storil  (*),  if  it  had  been  the  intention  of  the  judges  to 
overrule  these  they  would  have  distinctly  said  so,  and  would 
not  have  left  the  profession  in  the  difncult  position  of  its 
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being  inferred  that  their  decision  was  of  a  contrary  nature. 
I  assume,  therefore,  that  it  was  contrary  to  their  intention 
to  oveiTule  those  authorities  which  have  so  long  been  acted 
upon,  and  I  do  not  consider  that  I  am  hampered  by  Wylie 
V.  Wylie  (*).  It  was  in  fact  a  different  question,  it  was  not 
whether  a  general  gift  of  property  should  be  cut  down  by 
defective  enumeration,  it  was  a  question  what  was  the 
original  gift. 

Now  with  respect  to  the  other  cases,  I  do  not  think  Fisher 
V,  Hepburn  (*),  which  cited  by  Mr.  Gary,  is  in  opposition  to 
the  conclusion  that  I  arrive  at,  because  there  the  Master  of 
the  Rolls  held  that  everything  passed.  The  gift  was  in  these 
words:  '*Astoall  the  rest,  residue,  and  remainder  of  my 
estate  and  effects  whatsoever  and  wheresoever" — which  are 
as  comprehensive  words  as  can  be  used — "canal  shares, 
plate,  linen,  china,  furniture,  I  give,  devise,  and  bequeath 
the  same  to  my  said  wife.- '  That  is  a  case,  ^therefore,  [446 
entirely  in  favor  of  the  demurring  parties  in  this  case.  If 
the  words  had  stood  there,  ''I  give  all  my  canal' shares, 
plate,  linen,  china,  and  furniture  to  my  wife,"  nothing  else 
would  have  passed.  But  he  says,  '*As  to  all  the  rest, 
residue,  and  remainder  of  my  estate  and  effects  whatsoever 
and  wheresoever,  canal  shares,  plate,  linen,  china,  and  furni- 
ture, I  give,  devise,  and  bequeath  the  same  to  my  wife."  It 
is  said  that  the  words  used  took  everything  of  that  kind 
away,  but. the  Master  of  the  Rolls  says,  "I  think  these 
authorities  do  not  affect  or  touch  the  case  before  me.  The 
case  of  Parker  v.  Mar  chant  {*)  has  been  relied  on  in  reference 
to  the  circumstance  that  the  general  words  precede  the 
enumeration.  But,  as  was  observed  by  Sir  William  Grranlf 
in  Cambridge  v.  Hous  (*),  the  latter  are  not  words  of  restric- 
tion. They  are  rather  words  of  enlargement.  The  object 
was  to  exclude  nothing.  Such  an  enumeration  under  a 
'videlicet,'  a  much  more  restrictive  expression,  has  been 
held  only  a  defective  enumeration,  not  a  restriction  to  the 
specific  articles.  This  is  only  a  common  residuary  bequest. 
I  am  of  opinion  that  the  debt  in  question  passed  under  the 
residuary  clause  to  the  widow." 

With  regard  to  the  case  that  Mr.  Glasse  referred  to  while 
Mr.  Pearson  was  replying,  and  for  which  I  was  much  obliged 
to  him — the  case  of  Mawlins  v.  Jennings  (') — the  reason  of 
the  decision  there  is  given  in  the  passage  that  Mr.  Glasse 
read  to  me,  in  which  Sir  William  Grant  says  this:  "The 
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second  question  arises  on  the  widow's  claim  of  the  whole 
residue  of  the  personal  estate  as  passing  to  her  under  the 
general  word  'effects.'  "  Now  that  would  clearly  pass  all 
the  residue.  Then  Sir  William  Grant  says:  "That  claim 
cannot  be  sustained.  Part  of  his  property  being  particularly 
given  to  her  afterwards,  the  word  'effects'  must  receive  more 
limited  interpretation,  and  must  be  confined  to  articles 
€QUsdem  generis  with  those  specified  in  the  preceding  part 
of  the  sentence,  viz.,  household  furniture.''  Therefore, 
although  the  word  "effects"  would  pass  everything,  yet 
when  you  find  that,  having  given  his  wife  all  his  shares,  he 
gives  other  property  afterwards,  that,  as  Sir  William  Grant 
says,  shows  that  he  did  not  intend  the  word  "effects"  to 
447]  have  its  most  general  operation.  With  respect  to  *the 
word  "effects"  unqualified  and  unexplained,  I  entirely 
agree  with  the  observations  that  were  made  by  the  Master 
of  the  Rolls  in  the  case  of  Hodgson  v.  Jex  (*),  that  when 
the  word  "effects"  will  include  those  things  that  are  men- 
tioned, that,  as  a  general  word,  ought  not  to  be  cut  down  to 
things  ejusdem  generis  with  those  named  before,  unless 
there  is  something  clearly  to  show  that  that  was  the  in- 
tention. 

Upon  all  these  grounds  I  am  of  opinion  that  this  is  a  gen- 
eral disposition  or  the  testatrix's  property ;  the  consequence 
of  which  is  that  the  demurrer  will  be  allowed,  and  the 
plaintiff,  as  the  next  of  kin,  has  no  interest  in  the  estate. 
The  costs  will  come  out  of  the  estate. 

Solicitors :  j£  Hill ;  Druce^  Sons  c£  Jackson. 

0)  2  Oh.  D.,  122. 
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448]  *jErFERTS  V.  Fairs. 

[1876    J.     21.] 
Spedfic  Pcrformanee — Mining  LeoAe. 

A.,  on  the  application  of  B.  and  C,  agreed  to  g^nt  them  a  lease  of  a  Tein  or 
seam  of  coal,  called  the  S.  vein,  "  about  two  feet  thick,  with  the  overlying  and 
underlying  beds  of  clay,"  on  and  under  a  farm  called  X.,  at  £100  per  annum  as  cer- 
tain or  dead-rent,  and  royalties  of  9d.  por  ton  for  the  coal  and  4d,  per  ton  for  the 
clay;  the  lessees  to  have  any  part  of  the  farm  at  the  rent  of  £10  per  acre,  and  to 
expend  not  less  than  £600  m  the  erection  of  a  manufiactory  and  buildings  for  the 
purpose  of  working  the  coal  and  clay ;  way-leave  of  Id.  per  ton  for  foreign  coal  and 
clay ;  lessees  to  have  power  to  determinelhe  lease  at  Uie  end  of  three  years  on  giving 
one  years*  notice. 

On  action  by  A.  for  specific  performance,  B.  and  C.  alleged  that  the  S.  vein  did 
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not  exist  under  the  farm,  and  it  was  proved  that  on  search  it  had  not  been  found, 
but  counter  evidence  was  given  to  show  that  the  searches  were  insufficient : 

Ifeid,  that,  under  the  agreement,  B.  and  C.  had,  in  consideration  of  the  dead-rent 
reserved,  obtained  license  to  enter  and  search  for  the  vein,  but  not  a  warranty  that 
such  vein  was  to  be  found ;  and,  accordingly,  that  A.  was  entitled  to  specific  per- 
formance of  the  contract  whether  the  S.  vein  existed  or  not 

This  was  an  action  for  specific  performance  of  an  agree- 
ment, dated  the  6th  of  July,  1874,  by  which  the  defendants 
Fairs  and  Kirkhduse  agreed  *'to  take  the  vein  or  seam  of 
coal  called  the  Shenkin  vein,  and  being  about  two  feet  thick, 
with  the  overlying  and  underlying  beds  of  clay  on  and  un- 
der the  farm  called  Llwyndu,  &c.,  Glamorganshire,  such 
veins  or  beds  being  contiguous  or  in  juxtaposition.  Term 
sixty  years  from  29th  September,  1874.  Rent  £100  per  an- 
num as  certain  or  dead-rent,  payable  £25  at  Lady  Day, 
1876,  and  £50  every  subsequent  half-year.  Royalties  9d. 
per  ton  for  the  coal  and  4:d.  per  ton  for  the  clay.  Lessees 
to  have  any  part  of  the  farm  above  the  Swansey  Vale  Rail- 
road at  the  rent  of  £10  per  acre,  not  being  less  than  one 
acre,  for  the  same  term,  and  to  expend  not  less  than  £500  in 
the  erection  t)f  a  manufactory  and  other  buildings  for  the 
purpose  of  working  the  coal  and  clay.  Wav-leave  for  for- 
eign coal  and  clay  Id,  per  ton.  Lessees  to  have  power  to 
determine  the  lease  at  the  end  of  the  first  three  years  of  the 
term,  on  giving  twelve  calendar  months'  notice  in  writing  to 
*the  lessor.  The  lease  to  contain  all  proper  and  [449 
usual  covenants,  including  a  three  years  average  clause  in 
ascertaining  the  amount  of  royalties." 

*' Memorandum.  This  agreement  is  conditional  on  the 
taking  of  Messrs.  Cory,  Yeo  &  Co.,  bein§  restricted  to  the 
lower  or  deeper  veins  of  coal  and  other  minerals  as  verbally 
arranged  witn  tham." 

Pursuant  to  this  agreement  the  defendants  entered  upon 
a  portion  of  the  land,  which  was  on  a  mountain  slope 
above  the  Swansea  Vale  Railway,  and  made  excavations, 
and  searched  for  coal  and  fire-clay,  but  did  not  succeed  in 
finding  the  vein. 

These  operations  were  conducted  by  the  defendant  Kirk- 
house,  who  was  a  mineral  surveyor,  and  on  the  3d  of  Octo- 
ber, 1874,  the  defendant  Fairs  wrote  to  the  plaintiflE  to  inform 
him  that  they  had  completely  failed  in  finding  the  coal,  and 
that  they  had  come  to  the  conclusion  that  the  vein  of  coal 
they  were  looking  for  must  be  running  out  there.  They  had 
found  the  fire-clay  in  its  proper  place,  but  of  a  very  inferior 
quality,  and  no  sign  of  any  leader,  such  as  they  might  ex- 
pect, which  would  lead  to  the  coal.     "  So  we  fear  we  must 
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abandon  it  altogether,  as  it  will  not  pay  without  we  can 
make  a  good  fire-brick  to  meet  the  marKet."  In  the  coarse 
of  the  correspondence  the  plaintiff  wrote:  *'I  took  for 
granted  that  you  knew  the  coal  conld  be  got  as  well  as 
the  fire-clay,  which  latter  seemed  to  be  j'oar  principal  ob- 
ject in  taking  the  lease.  I  told  yon  in  my  last  that  on  the 
faith  of  your  agreement  I  reduced  the  rent  payable  by 
Messrs.  Cory,  Yeo  &  Co.  (who  were  working  the  lower  or 
deep  veins  of  coal)  by  one  half,  viz.,  £100  to  £60 ;  but  I  still 
hope  you  will  persevere,  and  if  you  still  fail  I  will  consider 
to  what  extent  I  can  fairly  relieve  you.''  In  a  subsequent 
letter  theplaintiff  reminded  Fairs  that  his  partner,  the  de- 
fendant Kirkhonse,  being  a  mineral  surveyor,  "  ought  cer- 
tainly to  have  satisfied  you  and  himself  about  the  coal  before 
the  agreement  was  made  and  signed."  In  the  result,  the 
defendants,  considering  that  it  was  out  of  the  question  to 
work  the  fire-clay  without  the  coal,  declined  to  nave  any- 
thing more  to  do  with  the  property,  and  had  refused  to  pay 
the  dead-rent,  and  also  tlie  rent  for  the  surface  land  of 
which  they  had  taken  possession  under  the  agreement. 
450]  *Under  these  circumstances  the  plaintiff  commenced 
an  action  in  which  he  claimed  specific  performance  of  the 
agreement  of  the  6th  of  July,  1874,  and  payment  of  the 
sums  due  for  dead-rent  under  the  agreement,  and  for  rent 
of  the  surface  land. 

The  case  raised  by  the  statement  of  defence  was,  that  the 
defendants  had  entered  into  the  agreement  on  the  faith  and 
in  the  assumption  that  there  was  coal  to  be  got  in  the  Shen- 
kin  vein ;  that  they  had  ascertained  by  boring  and  searching 
in  the  ordinary  way  that  there  was  no  coal  in  the  alleged 
Shenkin  vein  under  the  Llwyndu  Farm,  and  that  they  ac- 
cordingly repudiated  the  agreement,  had  given  up  posses- 
sion of  the  land,  and  refused  to  pay  any  dead  or  surface 
rent,  or  to  execute  a  lease. 

In  his  evidence  given  in  court,  the  plaintiff  stated  that  the 
defendants  came  and  applied  to  him  for  the  lease,  and  pro- 
posed terms  which  were  accepted  by  him.  He  knew  nothing 
of  the  Shenkin  vein,  and  was  first  informed  of  its  existence 
by  the  defendants.  There  were  no  preliminary  negotiations. 
Evidence  was  also  given  on  behalf  of  the  plaintiff  to  the 
effect  that  the  defendants  had  not  thorougnly  and  fairly 
tested  the  locality,  as  at  the  point  selected  by  them  the 
strata  were  loose,  apparently  indicating  a  slip  of  the  ground 
caused  by  surface  floods  ;  and  that  although  the  Shenkin 
vein,  which  was  visible,  and  being  worked  on  the  other  side 
of  the  mountain  three  miles  off,  did  not  reach  the  trial  hole 
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made  by  the  defendants  on  the  slope,  of  the  mountain,  it 
was  far  from  proved  that  the  vein  was  not  there ;  and  in 
the  opinion  of  the  plaintiflE's  agent,  who  had  assisted  the 
defendants  in  their  search,  and  was  called  as  their  witness, 
the  experiments  made  were  by  no  means  conclusive  or  sat-  * 
isfactory. 

Kay^  Q.C.,  and  Howell  Jeffreys^  for  the  plaintiff:  The 
defendants  cannot  resist  payment  of  the  annual  sum  for 
iixed  dead-rent,  which  is  reserved  for  the  land  demised, 
whether  the  coal  is  worked  or  not,  Phillips  v.  Jones  (*) ; 
and  the  reservation  of  a  royalty  for  each  ton  of  coal  does 
not  import  into  the  contract  a  condition  that  there  shall  be 
coals  capable  of  being  worked :  Marquis  of  Bute  v.  Thomp- 
sons^).. Having  taken  the  chance  of  the  workings  being 
more  or  less  profitable,  they  cannot  be  released  *from  [451 
their  contract,  especially  *as  they  did  not  embark  in  the 
speculation  in  consequence  of  any  representation  made  to 
them  by  the  plaintiff  as  to  the  existence  of  coal  veins,  or  the 
.probable  chances  of  success  in  working  them :  Mellers  v. 
DuJce  of  DevonsJdre  {*) ;  Jennings  v.  Broughton  (*).  To 
coal  mines,  which  are  all  liable  to  be  interrupted  by  laults, 
the  doctrine  of  caveat  emptor  is  especially  applicable,  Colby 
v.  Oadsden{^)\  Ridgway  v.  Sneyd{^)\  and  the  fact  that 
property  of  such  a  speculative  character  has  even  turned 
out  worthless,  gives  the  defendants  no  right  to  repudiate 
their  agreement :  Hayioood  v.  Cope  (^).  In  this  case  a  very 
feeble  attempt  only  has  been  made  to  search  for  this  vein, 
and  the  evidence  goes  to  prove  that  it  exists,  and  might 
have  been  found  by  a  more  thorough  search. 

Sir  H.  Jackson^  Q.C.,  and  Bevir,  for  the  defendants :  The 
agreement  was  to  accept  a  lease  of  a  specific  vein  of  coal 
which  has  been  found,  after  testing  the  property,  to  have 
no  existence ;  and  the  effect  of  this  total  failure  of  the  sub- 
ject-matter, apart  from  any  element  of  fraud,  is  to  deprive 
the  plaintiff  of  any  right  to  specific  performance,  and  to  en- 
title the  defendants  to  rescind  the  contract:  Fry's  Specific 
Performance  (");  Stanton  y.  Tatter  sail  {*).  It  is  equally  well 
settled  that  the  vendor  cannot  recover  from  the  purchaser 
upon  a  contract  for  the  sale  of  goods,  or  shares,  supposed 
to  exist,  but  in  reality  either  non-existent  or  worthless,  and 
incapable* of  being  transferred  to  the  purchaser:   Hastie  v. 

(»)  9  Sim.,  619.  («)  Kay.  627. 

(«)  18  M.  A  W.,  487.  0)  26  Beav.,  140. 

(')  16  Beav.,  262.  (»)  Page  261. 

(*)  17  Beav..  284.  (»)  1  Sm.  <fc  Giff.,  629. 

(»)  34  Beav.,  416. 
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Couturier  (*) ;  Westropp  v.  Solomon  (").  In  Haywood  v.  Cope 
there  was  a  mine,  the  defendant  saw  it,  and  thought  he 
would  make  a  good  thing  of  it,  and  having  taken  the  chance, 
he  was  held  bound  by  Bis  agreement,  fiut  here  there  is  no 
mine,  and  by  directing  specific  performance  the  defendants 
would  be  ordered  to  take  a  lease  of  something  which  has  no 
existence  and  cannot  be  obtained.  We  submit  that  in  this, 
as  in  other  cases,  the  burden  of  showing  that  the  property 
452]  contracted  to  be  demised  *or  sold  does  exist,  is  on 
the  lessor ;  and  as,  upon  the  evidence,  he  has  not  complied 
with  this  condition,  his  action  must  be  dismissed. 

Bacon,  V.C:  The  defendants  contend  that  specific  per- 
formance cannot  be  granted,  and  that  they  are  entitled  to 
repudiate  the  contract  because  the  plaintiff  has  not  proved 
the  existence  of  the  mine  under  the  demised  property.  I 
have  no  doubt,  however,  that  mining  agreements  are  not 
dependent  for  their  eflicacy  upon  any  such  rule  as  that. 
What  is  the  bargain  between  the  parties?  The  defendants 
take  their  chance  of  finding  that  the  property  contains  min- 
erals and  of  getting  all  they  can  out  of  it.  Even  in  the  case 
of  a  mine  in  actual  working,  it  may  turn  out  most  unprofit- 
ably.  How,  then,  is  the  lessor  responsible?  What  has  he 
to  do  with  it,  unless  I  am  to  read  the  agreement  as  contain- 
ing a  guaranteeon  his  part  that  the  Shenkin  vein  existed 
under  the  demised  property  ?  I  am  clearly  of  opinion  that 
I  cannot  do  so.  The  defendants,  knowing  at  least  as  much 
about  it  as  the  plaintiff  did,  apply  to  him  for  a  lease  for  the 
purpose  of  working  the  fire-clay  and  the  coal,  the  latter  be- 
ing nece^ary  for  working  the  former  with  advantage.  He, 
not  knowing  anything  about  it,  takes  their  word  for  the 
truth  of  the  representation,  and  agrees  to  grant  the  lease. 
In  the  agreement  there  is  not  one  word  as  to  guaranteeing 
that  there  is  this  Shenkin  vein,  or  that  coal  will  be  founa 
under  the  property  to  be  demised.  All  that  it  amounts  to 
is  a  license  to  enter  and  search  for  the  vein  of  coal,  and  make 
what  they  could  of  it.  It  has  been  said  that  a  lease  of  min- 
erals amounts  to  a  sale  and  purchase  out  and  out.  In  what- 
ever sense  that  may  be  true,  it  can  have  no  application  to 
{)ayment  of  a  dead- rent  which  is  reserved  in  respect  of  this 
icense  to  enter  and  search,  and  is  payable  whether  there  is 
a  vein  of  coal  or  not.  What  is  there  to  exempt  the  defen- 
dants from  payfng  the  dead-rent  because  they  have  not  yet 
succeeded  in  finding  the  vein  ?  There  is  no  analogy  what- 
ever to  the  case  of  a  man  selling  shares  which  are  utterly 
worthless,  or  a  cargo  of  corn  which  had  no  existence.     There 

(')  9  Ex.,  102.  O  8  C.  B.,  846,  871. 
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is  nothing  like  fraud  on  the  part  of  the  lessor.  The  defen- 
dants have,  in  fact,  got  all  they  bargained  for,  which  was 
*the  chance  of  finding  the  vein  of  coal  under  the  par-  [453 
ticular  property,  and  a  whole  series  of  authorities  shows 
that  that  is  the  true  way  of  looking  at  transactions  of  this 
kind.  It  is  true  that  in  some  of  the  cases  there  was  an  ex- 
ecuted lease,  but  that  is  an  immaterial  circumstance.  The 
important  point  is,  whether  the  defendants  got  what  they 
contracted  for.  They  say  they  did  not,  and  that,  therefore, 
the  bargain  is  bad.  J3ut  I  think  that  the  thing  bargained  for 
was  simply  the  right  to  go  upon  the  land  and  search  for  and 
j^et  the  minerals,  and  make  such  a  use  of  it  as  they  thought 
ht.  They  knew  the  hazard  attending  it,  and,  knowing  it,  they 
protected  themselves  by  having  the  lease  made  determinable 
at  the  end  of  three  years.  That  is  the  protection  which  they 
have  under  the  agreement.  They  have  tried  experiments, 
which  appear  not  to  have  been  very  conclusive  (for  one  of 
the  witnesses  says  it  was  in  the  wrong  place),  and  have  not  yet 
found  any  coal.  It  would  be  against  reason,  against  justice, 
and  against  the  whole  chain  of  authorities  to  let  the  defen- 
dants oflE  their  bargain.  The  lessor  has  complied  with  his 
part  of  the  bargain ;  and  there  is  no  reason  why  the  dead- 
rent  should  not  be  paid. 

The  plaintiff  is  therefore  entitled  to  judgment  for  specific 
performance,  and  an  order  for  payment  of  the  dead-rent  that 
has  accrued  up  to  this  time. 

Solicitors:  Vizard,  Orowder  &  Co.^  agents  for  John  Gas- 
koin,  Swansea;  Naiion  &  Stephens^  agents  for  Richard 
Jenkins,  Swansea. 


[4  Chancery  Division,  464.] 
V.C.B.,  Jan.  11,  1877. 

*In  re  Cookes'  Contract.       [454 

Will — Corutruction — Power  of  Sale  of  Real  Esiate — Tenant  for  Life — Whetfier 
co-Tru8iees  and  co-Executors  surviving  the  Tenant  for  Life  can  aelL 

Testator,  after  stating  that  he  was  desirous  that  a  farm  which  he  occupied  should 
be  carried  on  during  the  life  of  his  wife  for  the  maintenance,  support,  and  benefit  of 
herself  and  all  his  children,  and  that  upon  her  death  all  his  property  both  real  and 
personal  should  be  "fairly  and  equally  divided''  among  "  all"  his  children,  and  that 
the  property  which  his  three  children  by  a  former  marriage  had  derived  should  be 
brought  into  hotchpott  from  the  time  of  his  decease,  "  so  as  to  form  one  common 
fund,"  appointed  his  wife  *'  and  her  two  brothers,  W.  C.  and  R.  C,  trustees  and  ex- 
ecutors "  of  that  his  will ;  and  for  the  purpose  of  management  authorized  and  em- 
powered them  to  sell  and  convert  into  money  all  or  any  part  of  his  said  real  and 
personal  estates,  or  to  mortgage  or  let  the  same  or  any  part  thereof,  and  invest  the 

20  Eng.  Rep.  86 
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proceeds  as  therein  mentioned.  Testator  directed  and  empowered  his  *'  said  trustees 
and  executors"  to  carry  on  the  farm  "  by  and  out  of*  his  assets  "  for  the  maintenance, 
support,  and  benefit  of"  his  wife  and  children;  and  subject  thereto  declared  that  his 
real  and  personal  estate,  "and  the  proceeds  thereof"  should  be  held  in  trust  for  all 
his  aforesaid  children,  in  equal  shares ;  the  personal  property  to  which  the  children 
by  his  first  marriage  had  become  entitled  being  brought  into  hotchpot,  to  be  vested 
interests  at  twenty-one,  or  on  death  under  that  age  leaving  lawful  issue: 

Held,  that  upon  the  death  of  the  widow  the  surviving  trustees  and  executors  had 
power  to  sell  and  convey  the  real  estate  without  the  concurrence  of  the  children. 

Adjourned  summons.  Aquila  Robins,  bv  his  will,  dated 
the  1st  of  October,  1831,  after  reciting  that  his  family  then 
consisted  of  his  wife  and  four  children  by  her,  naming  them, 
and  of  three  children  by  a  late  wife,  naming  them  also,  and 
that  the  three  last-named  children  were  entitled  as  next  of 
kin  of  an  intestate,  and  under  a  will,  to  certain  property, 
the  amount  of  which  was  not  then  yet  ascertained,  pro- 
ceeded as  follows :  "And  whereas  I  am  the  owner  of  cer- 
tain lands  and  hereditaments,  and  am  also  the  occupier  of 
the  Hayfield  Lodge  Farm  under  lease,  and  am  possessed  of 
the  stock  and  effects  thereon,  and  of  other  personal  estate ; 
and  whereas  I  am  desirous  that  the  said  farm,  or  any  other 
farm  which  I  may  occupy  at  my  death,  shall  be  carried  on 
455]  during  the  life  of  my  said  wife,  for  the  *maintenance, 
support,  and  benefit  of  herself  and  all  my  said  children,  and 
that  upon  her  death  all  my  property  both  real  and  personal 
should  be  fairly  and  equally  divided  among  all  my  said 
children,  and  any  other  I  may  hereafter  have  ;  an^  that  the 
personal  property  which  my  children  by  my  first  wife  have 
derived  from  their  grandfatner  and  uncle  shall  be  brought 
into  hotchpot  from  the  (ime  of  my  decease,  so  as  to  form 
one  common  fund  with  the  property  which  I  may  then 
leave ;  now  therefore  for  carrying  such  intentions  into  effect 
I  do  hereby  appoint  my  said  wife  and  her  two  brothers 
William  Cooke  and  Robins  Cooke  trustees  and  executors 
of  this  my  will  and  testament,  and  I  do  hereby  authorize 
and  empower  them  to  manage  and  conduct  my  affairs  and 
business,  and  all  matters  relating  to  my  real  and  personal 
estates  (except  as  hereafter  mentioned)  for  the  benefit  of  my 
family,  in  such  way  and  manner  as  they  in  their  discretion 
sliall  think  fit ;  and  for  that  purpose  I  authorize  and  em- 
power them  to  sell  and  convert  into  money  all  or  any  part 
of  my  said  real  and  personal  estates,  or  to  mortgage  or  let 
the  same  or  any  part  thereof,  and  to  invest  the  proceeds  aris- 
ing from  any  sale  or  conversion  into  money  which  shall  not 
be  immediately  wanted,  in  the  funds  or  upon  real  securities, 
npon  the  trusts  of  this  my  will,  and  that  their  receipts  shall 
be  a  good  discharge  and  indemnity  to  all  persons  dealing 
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with  them  for  all  moneys  which  in.  such  receipts  shall  be 
expressed  to  be  received.  And  I  direct  and  empower  my 
said  trustees  and  executors  to  carry  on  the  aforesaid  farm, 
or  any  other  farm  I  may  occupy  on  lease  or  otherwise  at 
the  time  of  my  decease,  by  and  out  of  my  assets,  for  the 
maintenance,  support,  and  benefit  of  my  said  wife  and  chil- 
dren ;  but  I  expressly  declare  that  my  said  wife  shall  have 
the  sole  management  of  the  said  farm  during  such  time  as 
she  shall  remain  my  widow,  without  any  interference  or 
control  on  the  part  of  iny  other  executors.  And  it  is  my 
will  that,  subject  to  the  provision  hereinbefore  contained  for 
the  maintenance  and  support  of  my  said  wife  and  children, 
my  said  real  and  personal  estates  and  the  proceeds  thereof 
shall  be  held  in  trust  for  all  my  aforesaid  children  or  any 
other  child  or  children  I  may  hereafter  have,  in  equal  shares 
and  proportions  (the  personal  property  to  which  the  chil- 
dren by  mv  first  marriage  have  become  entitled  under 
their  grandfather  and  uncle  being  brought  into  hotchpot 
*from  my  decease  as  hereinbefore  mentioned),  and  [456 
to  be  vested  interests  at  my  death  in  such  of  them  as  shall 
then  have  attained  the  age  of  twenty-one  years,  and  in  the 
others  of  them  when  they  shall  severally  attain  that  age,  or 
on  death  under  that  age  leaving  lawful  issue  then  living, 
and  to  be  paid  and  payable  to  them  as  soon  after  the  deatti 
or  marriage  of  my  said  wife  and  the  said  ages  are  attained 
as  conveniently  can  be.  Provided,  that  if  any  of  my  said 
children  shall  happen  to  die  under  the  age  of  twenty-one 
years  without  leaving  any  lawful  issue  then  living,  then  the 
legacy  or  share  of  him  or  her  so  dying  and  all  accruing 
shares  of  legacies  under  the  provision  shall  go  and  belong 
to  the  survivors  or  survivor  who  shall  attain  the  age  of 
twenty-one  years  or  die  leaving  issue  then  living,  and  be 
payable  together  and  with  his  or  their  original  legacies  or 
shares.  And  I  authorize  and  empower  my  said  trustees  and 
executors,  with  the  consent  of  my  said  wife  during  her 
widowhood,  to  levy  and  raise  by  such  ways  and  means  as 
to  them  shall  seem  meet,  out  of  my  real  and  personal  estate, 
and  to  adviance  and  lend  to  any  of  my  said  children  such 
part  of  their  expectant  portions  as  they  my  said  trustees 
and  executors  snail  think  ri^ht,  taking  satisfactory  secu- 
rity for  the  payment  of  the  interest  of  the  money  so  ad- 
vanced during  my  said  wife's  life  ;  the  sum  nevertheless  so 
raised  and  advanced  to  be  taken  as  part  of  the  lagacy  of  the 
child  or  children  for  whom  the  same  shall  be  raised,  and 
accounted  for  accordingly.  And  in  case  my  said  children 
by  my  first  marriage,  or  any  or  either  of  them,  shall  refuse 
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or  decline  to  bring  into  hotchpot  the  personal  property 
which  they  have  derived  from  their  said  grandfather  and 
uncle,  then  I  declare  my  mind  to  be  that  the  children  or 
child  so  refusing  shall  not  be  entitled  to  any  benefit  under 
this  my  will.  And  I  declare  that  in  case  my  said  wife 
should  marry  a^in,  all  the  power  and  authority,  benefit 
and  advantage,  given  to  her  by  this  my  will  shall  thenceforth 
cease  and  determine,  and  in  lieu  and  stead  thereof  it  is  my 
will  and  desire  that  she  should  receive  the  sum  of  £5  annu- 
ally from  each  of  my  children  during  the  then  remainder  of 
her  life  ;  and  it  is  not  my  intention  that  any  part  of  their 
legacies  should  be  invested  or  withheld  to  secure  the  pav- 
ment  thereof,  but  that  she  should  only  have  a  remedy 
against  them  personally  for  the  same.  And  I  direct  that  all 
457]  niy  debts  and  funeral  and  testamentary  *expense3 
shall  be  paid  and  satisfied  as  soon  after  my  decease  as  con- 
veniently can  be.'' 

Testator  died  on  the  7th  of  August,  1833. 

The  will  was  proved  on  the  12th  of  October,  1833,  by 
Elizabeth  Robins,  the  widow,  and  William  Cooke,  power 
being  reserved  to  Robins  Cooke,  the  other  exectitor,  to  prove. 
This  he  had  not  done. 

On  the  5th  of  December,  1835,  Elizabeth  Robins  was  ad- 
mitted to  certain  copyholds  to  hold  to  her  upon  the  trusts 
and  according  to  the  form  and  effect  of  the  will.     * 

On  the  5th  of  July,  1876,  Elizabeth  Robins  died. 

On  the  8th  of  September,  1876,  William  Cooke  and  Robins 
Cooke,  the  surviving  executors,  put  up  the  freeholds  and 
copyholds  comprised  in  the  will  for  sale  by  public  auction, 
under  conditions,  one  of  which  was  as  follows : — 

*' .  .  .  The  vendors  shall,  subject  to  these  conditions, 
make  and  execute  to  the  purchaser  of  each  lot  proper  assur- 
ances thereof,  such  assurances  to  be  prepared  by  and  at  the 
expense  of  the  purchaser,  but  the  vendors,  being  the  surviv- 
ing donees  of  a  power  of  sale  contained  in  the  will  of  the 
said  Aquila  Robins,  will  enter  into  ixo  other  covenant  than 
a  covenant  that  they  have  not  incumbered  the  property ;  and 
the  concurrences  of  the  parties  beneficially  interested  in  the 
property  or  purchase  shall  not  be  required." 

At  the  sale,  William  James  Simpson  became  the  pur- 
chaser, and  a  contract  for  sale  and  purchase  was  made  in 
the  usual  manner. 

Upon  the  abstract  being  sent  the  purchaser's  solicitors 
asked,  ''How  is  it  proposed  to  make  a  good  title  to  the 
property  ?    The  will  evidently  contemplates  the  exercise  of 
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the  power  of  sale  in  the  lifetime  Df  the  widow,  and  is  not 
given  to  the  surviving  trustees.  On  the  death  of  the  widow 
the  real  estate  vests  m  the  children  in  equal  shares,  and  no 
good  title  can  be  made  without  their  concurrence." 

In  answer,  the  vendors'  solicitors  said  they  felt  no  doubt 
as  to  the  ability  of  the  surviving  donees  of  the  power  of  sale 
to  confer  a  good  title  on  the  purchaser. 

Ultimately  this  summons  was  taken  out  on  behalf  of  the 
vendors,  in  the  matter  of  the  contract,  and  of  the  Vendor 
and  Purchaser  *Act,  1874,  submitting  for  the  opinion  [458 
of  the  court,  ''whether  William  Cooke  and  Robins  Cooke 
have,  either  expressly  or  by  implication,  a  power  of  sale 
over  the  real  estate  of  the  testator,  and  whether  they  can 
make  a  talid  assurance  of  both  the  freehold  iand  copyhold 
property  to  the  purchaser  without  the  concurrence  of  any 
other  person  or  persons,  so  as  to  vest  such  property  in  him 
in  fee  simple ;"  and  another  alternative  question,  which  it 
is  not  necessary  to  state.  -• 

Kay^  Q.C.,  and  Edward  Wilkinson^  for  the  applicants, 
the  vendors:  The  surviving  trustees  and  executors  have 
ample  power,  not  only  to  seU  but  alone  to  convey  this  estate 
upon  the  wife's  death. 

One  of  the  directions  is  that  upon  the  wife's  death  the 
property  is  to  be  equally  divided,  she  being  appointed  one 
of  tiie  trustees  and  executors  to  whom  a  power  of  sale  is 
given.  That  shows  that  the  power  of  sale  was  intended  to 
survive  to  the  surviving  trustees  and  executors.  Then  fol- 
low powers  of  management,  leasing,  and  mortgaging.  Could 
not  the  surviving  trustees,  after  the  death  of  the  wife,  have 
mortgaged  % 

Afterwards  come  the  words,  "  shall  be  held  in  trust  for  all 
my  aforesaid  children,"  showing  the  existence  of  a  trust 
after  the  death  of  the  wife. 

It  is  not  necessary  that  there  should  be  an  express  devise 
in  order  to  vest  the  legal  estate  in  trustees,  if  there  be  a  clear 
intention  that  the  real  and  personal  estate  shall  be  held  in 
trust :  Lewin  on  Trusts  (') ;  Jarman  on  Wills  (*) ;  Trent  v. 
Harming  (") ;  Doe  v.  OiUcurd  {*) ;  In  re  Turner  (*) ;  Ex  parte 
Mornington  (*) ;  In  re  Boyce  ('). 

Supposing  this  to  be  a  mere  common  law  power,  indepen- 
dent of  the  Statutes  of  Uses,  such  a  power  will  survive,  it  is 

O  6th  ed.,  p.  189.  (*)  6  B.  i  A.,  786. 

(»)  8d  ed.,  vol.  ii,  p.  271.  (»)  2  D.  F.  A  J.,  627. 

(»)  1  B.  A  P.  (N.R.),  116;  10  Ve8.,496;        («)  4  D.  M.  A  G.,  687. 
7  East,  97.  P)  12  W.  R.,  869. 


686  CHANCERY  DIVISION.  [Vol  IT. 

■  - 

187V  In  re  Cookes*  Contract.  Y.C.B. 

said,  so  long  as  the  pliwal  number  remains:    Sugden  on 
Powers  (*).     That  condition  is  fulfilled  here. 
459]    *iii  Scruell  v.  Barnes  (*)  it  was  held  that  where  the 
executors  took  an  authority  only,  the  survivor  could  sell : 
Brassey  v.  Chalmers  (*). 

"A  power  given  by  a  will  or  by  an  act  of  Parliament — as 
in  the  instance  of  the  Land  Tax  Redemption  Acts — to  sell 
an  estate,  is  a  common  law  authority ;  the  estate  passes  by 
force  of  the  will  or  act  of  Parliament,  and  the  person  who 
executes  the  power  merely  nominates  the  party  to  take  the 
estate":  Sugden  on  Powers  (*). 

In  the  direction  respecting  management  it  will  be  observed 
there  is  a  special  proviso  that  the  widow  is  to  have  the  sole 
management  during  her  widowhood,  showing  by  inference  a 
plain  intention  that  upon  her  widowhood  ceasing  the  power 
was  to  survive  to  the  other  trustees  and  executors. 

B.  B.  Rogers^  for  the  respondent,  the  purchaser:  The 
surviving  trustees  and  executors  have  no  legal  estate  ;  they 
can  convey  no  interest  either  at  law  or  in  equity. 

1.  The  will  contains,  not  a  trust  for  sale,  but  merely  a 
power  to  sell.  That  appears  to  be  conceded  by  the  other 
side. 

2.  That  power  of  sale  is  restricted  to  the  lifetime  of  the 
widow :  first,  by  the  express  terms  of  the  will ;  secondly,  by 
the  law,  which  will  not  allow  a  general  power  to  be  exer- 
cised after  the  estate  has  become  mdefeasibly  vested  in  some 
person  or  persons. 

3.  Without  disputing  any  of  the  authorities,  and  admit- 
ting that  the  legal  estate  may  possibly  have  been  vested  in 
the  trustees  during  the  life  or  the  widow — whether  it  was  or 
was  not  being  now  immaterial — the  legal  estate  remained  in 
them  only  during  the  life  of  the  widow,  and  has  now  wholly 
ceased.  At  the  death  of  the  wife  the  real  and  personal  estate 
is  not  directed  to  be  converted.  The  intention  was  that  it 
should  go  to  the  children  just  as  it  stood.  Only  during  the 
widow's  life  were  she  and  the  trustees  to  have  powers  of 
management.  The  words,  *'I  authorize  and  empower"  do 
not  create  a  trust  for  conversion..  Afterwards  the  testator 
says,  "I  direct  and  empower,"  words  which  seem. more 
460]  nearly  to  create  *a  trust ;  but  if  so,  it  is  a  trust  co- 
extensive only  with  the  life  of  the  wife. 

[Bacon,  V.C:   Supposing  the  wife  had  died  the  day  after 
the  testator's  death,  and  there  had  been  infants?] 
The  power  would  have  been  at  an  end.     The  law  will  not 

(»)  8th  ed.,  p.  126.  (»)  4  D.  M.  A  C,  628. 

O  Cro.  Car.,  382.  (♦)  8th  ed.,  p.  46. 
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permit  a  general  power  to  be  exeiwised  when  the  estate  has 
once  vested  in  possession :  Lantshery  v.  CoUier  (*) ;  Don- 
caster  V.  Doncaster  ("} ;  Wolley  v.  Jenkins  (*) ;  Taite  v. 
Sw instead  (*) ;  In  re  Brown*  s  Settlement  (*),  in  which  Lord 
Justice  James  (then  Vice-Chancellor)  admitted  the  prin- 
ciple (*) ;  Sugden  on  Powers  (').  The  rule  is  useful,  inas- 
much as  these  children  may  possibly  have  settled,  or  other- 
wise dealt  with,  their  shares.  There  is  no  trust  in  the  will 
for  reinvestment,  so  that  a  sale  effects  an  actual  conversion. 

That  the  Jaw  as  to  leaseholds  is  the  same  as  that  of  free- 
holds in  this  respect  appears  from  Baker  v.  White  ("),  where 
the  Master  of  the  Rolls  refers  to  Stephenson  v.  Mayor  of 
Liverpool  ("). 

As  to  the  remaining  points,  it  is  clear  that  a  power  to  sell 

fiven  to  three  persons  cannot  be  exercised  by  two  of  them, 
f  to  A.  and  B.,  it- cannot  be  exercised  by  the  survivor  of  A. 
and  B.  If  the  donees  be  also  executors,  the  point  is  left 
somewhat  in  doubt :  Sugden  on  Powers  ('").  In  Brassey  v. 
Chalmers  {'")  the  question  was,  whether  the  power  was  given 
to  A.  and  B.  nominaiim  or  as  executors.  Lord  Rom  illy, 
M.R.,  held  that  it  was  given*  to  them  nominatim^  but  the 
Lords  Justices  reversed  that  and  held  that  it  was  given  to 
them  qud  executors,  and  that  the  survivor  could,  with  the 
assent  of  trustees  appointed  by  the  court,  make  a  good  title : 
Lane  v.  Debenham  ('") ;  Stroughill  v.  Anstey  ("). 

The  result  is  that  Messrs.  Cooke  are  strangers,  and  can 
convey  no  estate  legal  or  equitable. 

Kay^  in  reply. 

*Bacon,  V. C.  :  Notwithstanding  the  learned  argu-  [461 
ments  which  I  have  heard  on  the  subject  of  powers,  and  the 
great  obscurity  which  has  sometimes  been  occasiorled  by  the 
language  of  testators,  I  come  back  to  where  we  started  from, 
namely,  the  words  of  the  will,  because  upon  them  must  de- 
pend the  solution  of  the  questions  that  nave  been  argued, 
as  in  all  the  instances  which  have  been  referred  to. 

Let  us  consider  the  language  of  this  will.  A  man  who  is 
a  farmer,  being  possessed  of  property,  and  having  two  sets 
of  children,  one  by  a  former,  the  other  by  an  existing  mar- 
riage, directs  that  the  farm  shall  be  carried  on  for  the  benefit 
of  his  wife  and  all  his  children.     Then,  bethinking  himself 

(')  2  K.  A  J.,  709.  (»)  Law  Rep.,  20  Eq.,  166,  176. 

(*)  8  K.  <fe  J.,  26,  38.  (»)  Law  Rep.,  10  Q.  B.,  81. 

(8)  23  B©av.,  63.  ('»)  8th  ed.,  p.  126. 

(*)  26  Beav.,  625.  (")  4  D.  M.  4.  G.,  628. 

(5)  Law  Rep.,  10  Eq.,  849.                            (")  11  Uare,  188. 

(•)  Law  Rep.,  10  Eq.,  868.  (>^  1  D.  M.  &  O.,  686. 

(')  8th  ed.,  p.  860. 
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of  some  property  which  will  come  to  his  earlier  set  of  chil- 
dren, he  desires  that  their  shares  should  be  brought  into 
hotchpot,  so  as  to  form  one  common  fund.  These  are  his 
intentions,  and  nothing  more,  and  then  he  appoints  three 
trustees  and  executors,  of  whom  his  wife  is  one./  So  that  it 
cannot  be  said  that  the  objects  of  the  testator  were  not  in- 
trusted to  the  three  persons  who  are  named  in  tlie  will. 
That  the  legal  estate  wijl  pass  without  words  of  conveyance, 
if  duties  connected  with  the.  estate  are  imposed  on  the  trus- 
tees, is  not  disputed,  and  is  not  capable  of  being  disputed. 
The  only  question  is,  whether  they  can  exercise  the  powers 
which  have  been  intrusted  to  them  without  being  clothed 
with  the  legal  estate.  That  they  must  have  the  legal  estate 
in  order  to  execute  those  powers,  is  the  argument  of  the 
applicants  on  this  summons,  which  argument  the  respon- 
dents do  not  admit.  The  argument  of  the  respondents  comes 
to  this — what  was  meant  was  that  events  might  arise  on  the 
happening  of  which  the  trustees  might  feel  it  desirable  to 
can  into  their  counsel  the  assistance  of  the  children.  But, 
in  my  opinion,  it  is  not  to  be  gathered  from  that,  that  there 
was  meant  to  be  any  practica>  division  of  authority. 

The  testator  says,  "  I  am  desirous."  [His  Lordship  read 
the  passage,  and  continued :] 

Tne  argument  which  has  been  addressed  to  the  court  on 
behalf  of  the  purchaser  is,  that  upon  the  death  of  the  widow 
a  share  of  the  legal  estate  in  this  property  vested  in  each  of 
the  children.  But  the  answer  to  that  is,  that  the  testator 
has  expressed  his  desire  that  upon  the  widow's  death  all  his 
462]  property,  both  real  and  ^personal,  should  be  fairly 
and  equally  divided  amongst  all  his  children.  Then  there  is 
not  merely  a  hotchpot  clause ;  but  there  follows  that  which 
necessarily  becomes  a  direction  for  conversion.  All  mjust 
be  turned  into  money  in  order  that  there  may  be  that  equal 
division  of  the  ** common  fund"  of  which  the  testator 
speaks,  amongst  the  children.  The  will  goes  on  to  say, 
*'Now  therefore  for  carrying  such  intention  into  effect  I  do 
hereby  appoint  my  said  wife  and  her  two  brothers  trustees 
and  executors."  So  far,  in  my  opinion,  there  is  no  sort 
of  doubt  or  question.  I  do  not  know  how  the  duties  of 
these  trustees  could  be  discharged  except  by  an  absolute 
conversion  on  the  death  of  the  wife.  Accordingly  the  testa- 
tator  says»  ''I  do  hereby  authorize  and  empower  them  to 
manage  and  conduct  my  affairs  and  business,  and  all  mat- 
ters relating  to  my  real  and  personal  estates  .  ,  .  .  for  the 
benefit  of  my  family  in  such  way  and  manner  as  they  in 
their  discretion  shall  think  fit;   and  for  that  purpose  I 
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authorize  and  empower  them  to  sell  and  convert  into  mone^ 
all  or  any  part  of  my  said  real  and  personal  estates."  [His 
Lordship  read  to  the  end  of  the  passage.]  Then  the  trustees 
are  to  carry  on  the  farm,  but  so  as  not  to  interfere  with  the 
widow's  management  during  her  widowhood,  and  subject 
thereto  the  real  and  personal  estates,  '*and  the  proceeds 
thereof"  are  to  be  held  in  trust  for  all  the  children  "in 
equal  shares  and  proportions." 

The  fact  that  there  is  a  legal  estate  in  the  trustees  not  be- 
ing in  dispute,  can  I  doubt  that  the  testator  has  given  the 
whole  of  his  estate  to  the  trustees  named,  in  order  that, 
amongst  other  things,  they  may  sell,  as  well  as  mortgage, 
the  real  estate  ?  Many  contingencies  mjght  happen,  in  the 
event  of  which  it  might  be  convenient  or  necessary  to  raise 
money.  If  such  a  course  had  become  desirable,  would  it 
have  been  a  breach  of  trust  on  the  part  of  these  trustees  to 
raise  money  1  Although  there  is  no  direct  gift  to  the  trus- 
tees, I  am  of  opinion  that  an  absolute  interest  is  by  the 
terms  of  the  will  conferred  upon  them  and  vested  in  them 
for  the  purposes  of  the  will,  and,  when  those  purposes  are 
fulfilled^  for  effecting  a  division  of  the  property  as  a  com- 
mon fund  amongst  the  children. 

The  cases  which  have  been  referred  to  merely  go  to  this, 
that  when  all  the  trusts  of  an  instrument  have  been  ex- 
hausted, and  *satisfied,  and  trustees  are  no  longer  [463 
necessary,  then  their  powers  are  to  cease.  Can  that  be  said 
in  this  case  ?  Is  not  the  necessity  for  the  interference  of 
trustees  as  great  and  patent  now  as  it  was  on  the  day  when 
the  testator  died  ? 

The  case  as  presented  to  the  court  abstains  from  making 
any  statement  as  to  the  particulars  of  the  testator's  familv, 
and  what  will  be  the  prooable  state  of  that  family  when  tne 
trustees  come  to  discharge  their  ultimate  duty.  But  I  do 
not  desire  to  speculate  on  that.  The  only  question  now  is, 
are  they  at  liberty  to  resort  to  a  sale,  as  being  the  only  mode 
in  which  they  can  "fairly  and  equally  divide  the  property 
amongst  the  children"  ?  • 

I  think  the  trustees  can  make  a  good  title  under  the  con- 
ditions under  which  they  have  sold ;  and  that  the  purchaser 
is  perfectlv  safe  in  taking  a  conveyance  from  them  alone. 
It  cannot  be  said  that  the  purchaser  has  been  taken  by  sur- 
prise. He  received  a  plain  intimation  that  he  was  not  to 
meddle  with  the  execution  of  the  trusts  in  exercise  of  which 
the  trustees  undertook  to  sell  and  convev  to  him.  The  case 
lias  been  learnedly  argued  ;  and  after  all  that  has  been  ad- 
dressed to  me  my  opinion  is  that  these  trustees  have  not  only 
20  Eng.  Rep.  87 
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the  power  to  sell,  but  also  to  convey  this  property  without 
resorting  to  the  necessity  of  making  the  beneficiaries  parties 
to  the  conveyance. 

Feeling,  as  I  do,  for  the  reasons  I  have  endeavored  to 
state,  no  doubt  about  the  construction,  I  must  order  the  re- 
spondent to  pay  the  costs  of  the  summons. 

Solicitors:  Richard  Dickson^  agent  for  Wilkinson  & 
Slann,  Holt,  Norfolk ;  Norris^  Aliens  &  Carter^  agents  for 
B.  P.  Simpson,  Norwich. 

Where  an  insolvent  debtor  assigns  trastees  as  well  as  executors  :   Leggett 

his  property  to  several  assignees  for  the  «.  Hunter,  19  N.  Y.,  445. 
benefit  of  liis  creditors,  none  of  the  as-        See  2  Perry  on  Trusts,  §§  497-505  ; 

signees  who  accept  the  alignment  in  and  see  Index,  title  "Survivorship;" 

writing  can  voluntarily  disclaim.     An  Williams  v.  Conrad,  30  Barb.,  525,  532, 

assignee  can  only  be  discharged  by  an  and  cases  cited  ;  Scranton  v.  Fanners, 

order  of  court.  etc.,  33  Barb.,  527,  24  N.  Y.,  424  ;  Cot- 

The  assignees  take  as  joint  tenants,  ton  v.  Taylor,  42  Barb.,  578,  581,  and 

and  all  must  unite  in  conveying.  cases  cited  ;  Roome  v.  Phillips,  27  N.  Y., 

If  an  assignment  is  made  to  and  ac-  357;  Dominick  v.  Michael,  4  Sandf., 

cepted  by  several,  and  one  fails  to  give  874  ;  Lyster  v.  Kirkpatrick,  2C   U.  C. 

bond,  and  refuses  to  act,  without  being  Q.  B.,  217  ;  Lyster  9.  Ramage,  26  U.  C. 

discharged,  neither  those    who    have  Q.   B.,   233 ;    Mitchell  9.    Kitchie,   11 

given  bond  on  their  own  behalf,  nor  G^rant,  511,  12  id.,  88;-  Ewart  v.  Sny- 

they  together  with  the  non-acting  as-  der,  13  Grant's  (U.C.*)  Chy.,  55  ;  Ewart 

signee,  nor  the  assignors,  nor  ail  to-  «.  Dryden,  13  id. ,  50 ;  Jeroms  v.  Jeroms, 

gether,  can  convey  good  title  to  real  18  Barb.,  24 ;   Saunders  v.  Schemllzle, 

assets.  49  Cal.,  59;  McMurtrie  «.  Penn.,  etc.. 

The  title  having  been  vested  in  all  9  Philadelphia  Rep. ,  529  ;  De  Haven' v. 
the  assignees  by  the  acceptance  of  the  Williams,  80  Penn.  St.  R.,  480 ;  Bogert 
assignment,  the  bond  on  behalf  of  all  v.  Hulett,  4  Hill,  492 ;  Clark  v.  Hun- 
is  essential  to  enable  any  of  them  to  thai,  47  Miss.,  434;  Parker  v.  Sears,  117 
convert  the  assets  to  the  purpose  of  the  Mass.,  513;  Osman  «.  Traphagen,  23 
trust:  Brennanfl.  Wilson,  71  N.Y.,  502,  Mich.,  80;  Evans  ft.  Chew,  71  Penn. 
4  Abb.  N.  C,  279,  Court  Appeals,  and  St.  R.,  47  ;  Bailey  v.  Brown,  9  R.  I.,  79. 
cases  cited  in  notes.  So  where,  by  the  terms  of  a  will. 

Where  the  testator  by  his  will  ap-  three  executors  are  appointed,  who  are 

pointed    three    executors,   authorizing  vested  with  the  title  of  the  whole  prop- 

them  to  sell  real  estate,  and  invest  the  erty,  real    and  personal,  upon   trust, 

proceeds  upon  mortgage,  or  in  the  pur-  and  are  qualified  ;  on  the  resignation  of 

chase  of  real  estate,  and  all  the  persons  one  of  the  executors  and  his  proper  dis- 

named  as  executors,   except   one,   re-  charge  from  his  oflSce,  the  remaining 

nounced  and  never  qualified  :    Held,  executors  are  vested  with  the  entire 

that  under  the  statutes  of  New  York,  estate :  Matter  of  Crossman,  20  How. 

the  one  who  did  qualify  took  all  the  Pr..  350  ;  Matter  of  Bull,  45  Barb.,  834, 

powers  conferred  upon  the  three  nomi-  337,  and  cases  cited, 
nated  in  the  will,  in  the  capacity  of 
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[4  Chancery  Diyision,  464.] 
V.C.B.,  Nov.  24,  1876. 

*Barker  v.  Cox.  [464 

[1876    B.     192.] 
Vendor  and  Purchaser — Limited  InUreet — Specific  Performance  with  Abatemeni. 

By  marriage  settlement  real  estate  was  limited  to  such  uses  as  A.  and  B.  (husband 
and  wife)  should  appoint,  and  in  default  of  appointment  to  the  use  of  trustees  during 
the  life  of  B.,  in  trust  for  her  separate  use,  with  remainder  to  A.  in  fee.  A.  entered 
into  a  contract  to  sell  the  property  to  C,  who  had  notice  of  the  provisions  of  the 
settlement ;  and  in  the  contract  it  was  stated  that  A.  would  "  procure  a  proper  as- 
surance of  the  premises  to  the  purchaser  to  be  executed  by  all  necessary  parties.*' 
The  purchase-money  was  paid  by  C.  to  the  trustees  of  the  settlement,  and  by  them 
invested  pursuant  to  the  contract;  and  a  draft  conveyance  in  the  form  of  a  joint  ap- 
pointment by  A.  and-B.  to  C.  was' approved,  but  before  executing  it  A.  died  suddenly. 
B.  having  after  A.'s  death  refused  to  convey  her  life  interest: 

Heldf  that  C.  was  entitled  to  specific  performance  to  the  extent  of  A.'s  reversion 
in  fee,  with  compensation  in  respect  of  B.'s  life  interest,  and  a  lien  on  the  invested 
purchase-money  in  the  hands  of  the  trustees  of  the  settlement 

This  case,  which  was  heard  on  demurrer  in  this  court  on 
the  17th  of  June,  1876,  and  in  the  Court  of  Appeal,  as  re- 
ported (*),  now  came  on  for  hearing. 

The  facts,  which  were  not  in  dispute,  were  as  follows : — 

By  the  settlement,  dated  the  26th  of  August,  1866,  made 
upon  the  marriage  of  William  Sandys  Cox  and  the  defen- 
dant Isabella  Cox,  two  houses  in  Paradise  Street,  Birming- 
ham, were  granted  to  William  Hatton  and  Osborne  Rey- 
nolds and  their  heirs,  to  such  uses,  upon  such  trusts,  and 
in  such  manner  in  all  respects  as  W.  S.  Uox  and  the  plaintiflE, 
by  any  deed  or  deeds,  suould  at  any  time  or  from  time  to 
time  appoint ;  and  in  default  of  and  until  such  appointment 
to  the  use  of  Hatton  and  Reynolds  during  the  life  of  Mrs. 
Cox,  upon  trust  to  pay  the  rents  and  profits  thereof  to  her 
for  her  sole  and  separate  use  without  power  of  anticipation, 
with  remainder  to  the  use  of  William  S.  Cox,  his  heirs  and 
assigns  forever. 

In  September,  1876,  the  plaintiff  Barker  entered  into  nego- 
tiations with  the  testator  for  the  purchase  of  the  two  houses 
in  Paradise  Street,  and  the  price  agreed  upon  was  the  sum 
which,  ^invested  in  consols,  would  produce  an  in-  [465 
come  of  £180  per  annum  (£6,000  consols). 

A  contract  of  purchase  was  entered  into  between  the  plain- 
tiff and  the  testator  on  the  25th  of  October,  1875,  in  which 
it  was  stated  (par.  4)  that  the  premises  '*are  now  settled  to 
such  uses  as  the  vendor  and  Isabella  Cox  shall  jointly  ap- 

0)  8  Ch.  D.,  869. 
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point,  and  the  vendor  will  procure  a  proper  assurance  to  be 
executed  by  all  proper  parties." 

An  abstract  of  the  vendor's  title,  including  the  marriage 
settlement,  was  sent  to  the  plaintiffs  solicitor ;  and  pending 
the  completion  of  the  purchase,  some  correspondence  took 
place  between  Mr.  Cox,  the  testator,  and  his  solicitor,  and 
other  persons,  as  to  a  proposed  settlement  of  the  purchase- 
money  so  as  to  secure,  in  the  event  of  his  decease,  Mrs. 
Cox's  life  interest  therein ;  but  the  testator  was  at  this  time 
very  ill  and  unable  fully  to  attend  to  business,  and  a  pro- 
posed trust  deed,  though  prepared,  was  never  executed  by 
the  testator  during  his  lifetime. 

The  title  was  accepted  by  the  plaintiff  Barker,  and  a 
draft  conveyance  was  settled  and  approved  on  behalf  of 
both  parties. 

On  the  22d  of  December,  1875,  £6,000  consols  were  pur- 
chased by  Barker  in  the  names  of  Hatton  and  Osborne  Rey- 
nolds, the  trustees  of  the  marriage  settlement,  pursuant  to 
the  agreement  for  sale,  and  a  deposit  which  had  been  pre- 
viously paid  by  Barker  was  thereupon  returned  to  him. 

On  the  23d  of  December,  1875,  on  which  day  the  convey- 
ance was  sent  by  the  purchaser's  solicitor  fof  execution  by 
Mr.  and  Mrs.  Cox,  Mr.  Cox  died  suddenly  without  having 
executed  it. 

By  his  will,  dated  the  3d  of  February,  1875,  Mr.  Cox  had 
bequeathed  the  residue  of  his  personal  estate  (after  giving 
certain  legacies  thereout)  in  trust  to  invest  and  pay  the  in- 
come of  such  investments  to  his  wife  during  her  life  for  her 
sole  and  separate  use,  with  gifts  in  favor  of  charities  after 
her  death.  % 

By  the  same  will,  after  reciting  the  provisions  of  his  mar- 
riage settlement,  the  testator  devised  and  bequeathed  all  his 
real  estate  to  trustees  upon  trust,  during  the  life  of  his  wife, 
to  pay  her  the  annual  income  to  arise  therefrom  during  her 
life  for  her  sole  and  separate  use,  with  trusts  foi*  sale  after 
her  death,  and  for  the  application  of  the  proceeds. 
466]  *Actions  had  been  commenced,  1,  by  Barker  the 
purchaser,  claiming  specific  performance  of  the  contract  by 
a  conveyance  of  the  fee  simple,  subject  to  Mrs.  Cox's  life 
interest,  with  compensation  out  of  the  testator's  personal 
estate  in  respect  of  such  life  interest ;  2,  by  Mrs.  Cox,  who 
being  advised  that  she  was  not  bound  to  concur  in  the  con- 
veyance, by  her  statement  of  claim  asked  the  determination 
by  the  court  of  the  questions  arising  out  of  the  contract  as  be- 
tween herself  and  Barker  the  purchaser,  and  also  as  between 
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the  real  and  personal  representatives  of  the  testator  and 
herself. 

To  the  statement  of  claim  in  Barker's  action  two  demur- 
rers were  filed,  1,  by  the  real  representatives  of  the  testator ; 
2,  by  Mrs.  Cox  and  the  personal  representatives. 

To  Mrs.  Cox's  statement  of  claim  Barker,  the  purchaser, 
demurred. 

The  demurrers  were  heard  on  the  17th  of  June,  1876,  when 
the  Vice- Chancellor  overruled  the  demurrers  in  Cox  v.  Bar- 
Jeer^  and  directed  the  demurrers  in  Barker  v.  Cox  (which 
raised  the  question  whether  the  purchaser  was  entitled  to 
specific  performance  with  an  abatement  or  compensation, 
or  merely  to  such  partial  performance  as  was  claimed  by 
him  without  any  abatement)  to  stand  till  the  hearing. 

The  decision  of  the  Vice- Chancellor  was  affirmed  by  the 
Court  of  Appeal  (*). 

The  actions  now  came  on  for  trial. 

Sir  H,  Jackson^  Q.C.,  and  Chapman  Barher^  for  the  plain- 
tiff, the  ]?urchaser :  The  contract  being  for  a  sale  of  the 
property  in  fee  simple,  the  purchaser,  who  is  willing  to  take 
as  much  as  he  can  get,  is  entitled,  according  to  the  general 
rule,  to  specific  performance  to  that  extent,  with  compensa- 
tion, by  an  abatement  of  the  purchase-money,  for  that  por- 
tion (Mrs.  Cox's  life  interest)  which  he  cannot  get ;  Sugden's 
.  Vendors  and  Purchasers  (*) ;  Mortlock  v.  Buller  (') ;  Sill  v. 
Buckley  (*) ;  Nelthorpe  v.  Holgate  (') ;  Oraham  v.  Oliver  (•). 
*The  vendor's  want  of  title  to  the  entire  interest  will  [467 
not  be  available  as  a  defence  if  the  purchaser  is  willing  to 
take  such  estate  as  the  vendor  can  convey — ^in  this  case  the 
fee  simple  subject  to  Mrs.  Cox's  life  interest — and  the  ven- 
dor must  submit  to  an  abatement  of  the  price  to  be  paid  for 
the  entire  fee  simple  contracted  to  be  sold,  but  not  capable 
of  being  conveyed :  Wilson  v.  Williams  f)  (recognized  as 
an  authority  both  in  Sugden's  Vendors  and  Purcbasers  (•) 
and  Dart' s  Vendors  and  Purchasers  (•) ) ;  Barnes  v.  Wood  (") ; 
Hooper  v.  Smart  {")]  Dart's  Vendors  and  Purchasers  ("). 
The  only  exceptions  to  this  general  rule  are,  first,  where  the 
court,  looking  to  all  the  circumstances,  has  seen  that  specific 
(or,  more  properly  speaking,  partial)  performance  would 
infiict  a  great  preponderance  of  inconvenience  and  hardship, 

(^)  3  Ch.  D..  369.  D  3  Jur.  (N.S.),  810. 

(«)  Pa^e  805.  (»)  Page  806. 

(»)  lOVes.,  292,  816.  (»)  Page  1066. 

{*)  17  Vea.,  394,  401.  (»»)  Law  Rep.,  8  Eq.,  424. 

(*)  1  Coll..  208.  (».')  I-aw  Rep.,  18  Eq.,  688. 

(«)  8  Beav.,  124,  128.  (")  Page  1067. 
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Thomas  v.  Dering  (*) ;  secondly,  when  the  court  is  satisfied 
that  the  contract  was  to  sell,  not  the  fee.  But  only  the  chance 
or  contingencv  of  some  one  else  conveying  the  fee :  Castte 
Y.  Wilkinson  (*).  The  cases  in  which,  apart  from  the  seex- 
ceptions,  specific  performance  with  an  abatement  has  been 
refused,  see  Wheatley  v.  Slade  (") ;  Jones  v.  Evens  (*) ;  Maw 
V.  Topham  (*),  have  not  been  approved  by  Lord  St.  Leonards, 
see  Vendors  and  Purchasers  (•),  'or  depend  upon  their  own 
special  circumstances  ;  and  Castle  v.  Wilkinson^  which  may 
be  relied  upon  by  the  defendants,  was  decided  (against  the 
purchaser)  on  the  express  ground  that  the  vendor  there  did 
not  profess  to  sell  tne  fee,  but  only  that  estate  which  he 
was  able  to  dispose  of,  and  that  the  purchaser  never  could 
have  believed  for  a  moment  that  he  could  purchase  the  fee 
simple. 

JS.  Htcssell  Roberts^  for  the  executors,  submitted  that  the 
plaintiflf,  if  he  was  willing  to  take  the  partial  interest  which 
could  be  conveyed  to  him,  was  entitled  to  have  the  agreement 
so  far  specifically  performed,  but  was  not  entitled  to  any 
abatement  or  return  of  the  purchase-money:  Maw  v.  Topham, 
468]  *^0J2/,  Q.C.  {Woodroffe  with  him),  for  the  trustees 
of  the  will :  In  all  the  cases  relied  on  by  the  plaintiflf  in 
support  of  his  claim  for  specific  performance  with  an  abate- 
ment, there  has  been  misrepresentation  or  misstatement  of 
facts  on  the  part  of  the  vendor.  Here  the  state  of  the  title  • 
was  disclosed  by  the  contract,  and  the  purchaser  received 
distinct  notice  that  the  vendor  was  not  owner  in  fee,  and 
that  he  could  only  convey  the  property  with  the  concur- 
rence of  his  wife.  The  statement  that  her  execution  would 
be  procured,  is  at  most  a  misrepresentation  of  mere  inten- 
tion, and,  as  distinguished  from  a  misrepresentation  of  ex- 
isting facts,  does  not  entitle  the  plaintiflf  to  relief :  Jorden  v. 
Money  (^).  She  cannot  be  compelled  to  convey  :  Emery  v. 
Wase  (").  And  as  the  purchaser  has  not  been  in  the  slightest 
degree  misled  by  anything  appearing  in  the  contract,  but 
knew  distinctly  that  he  was  contracting  with  husband  and 
wife  for  the  estate  of  the  wife,  and  could  only  get  what  she 
was  willing  to  convey,  such  a  contract  cannot  be  enforced 
either  partially  or  wholly :  Castle  v.  Wilkinson  (•). 

Rowden^  and  A,  T   Watson^  for  other  parties. 

Rigby^  for  the  Crown. 

Sir  H,  Jackson^  in  reply. 

(')  1  Keen,  729.  («)  Pages  809,  818. 

(«)  Law  Rep.,  6  Ch.,  634.  0)  6  H.  L.  C,  186. 

(2)  4  Sim.,  126.  (»)  6  Ves.,  846. 

{*)  12  Jur.,  664.  (»)  Law  Rep.,  6  Ch.,  634. 

(*)  lOBcav.,  676. 


Vol.  IV.]  CHANCERY  DIVISION.  695 

V.C.B.  Barker  v.  Cox.  1876 

Bacon,  V.C:  Upon  the  main  question  in  this  case  I  can- 
not say  that  I  entertain  the  slightest  doubt.  I  think  that  I 
must  treat  this  as  if  the  vendor  were  now  alive.  Nothing 
that  has  happened  since  this  contract  can  alter  the  relations 
subsisting  between  the  parties  when  the  contract  was  en- 
tered into.  The  cases  are  all  consistent.  I  am  not  dis- 
posed to  think  that  misrepresentation  is  a  necessary  element 
in  those  cases  in  which  the  court  is  called  upon  to  do  justice 
between  the  parties.  The  plain  justice  of  tnis  case  does  not 
require  one  word  to  be  said  about  it.  An  owner  in  fee 
simple,  subject  to  certain  trusts  in  a  marriage  settlement 
which  do  not  affect  his  interests  unless  they  are  put  into 
execution,  sells  an  estate,  and  sells  it  for  a  price  which  is 
fixed,  the  meaning  of  *which  was  clearly  understood.  [469 
His  wife  was  entitled  to  an  estate  for  her  separate  use,  and 
he  did  not  mean  to  interfere  with  his  wife's  enjoyment  of 
lier  life  interest,  and  therefore  a  sum  of  money  is  to  be  set 
apart  to  produce  an  income  equal  to  what  she  would  receive 
from  the  rents,  viz.,  £180  a  year.  Then  comes  the  4th  clause 
of  the  contract  [to  which  his  Lordship  referred].  She  might 
die  next  day,  and  then  the  interest  would  be  absolute.  She 
might  concur,  and  he  expected  she  would  concur.  His 
engagement  is  that  all  necessary  parties  should  concur ;  and 
he  might  safely  enter  into  the  engagement,  for  as  there  was 
a  joint  power  pf  appointment,  whetner  he  could^rocure  her 
concurrence  or  not,  he  knew  that  by  withholding  his  own 
consent  the  incumbrance  would  never  exist  on  the  estate 
What  has  happened  is  that  he  receives  the  purchase- money. 
The  whole  of  it  is  paid  to  him.  Every  interest  that  he  or 
any  one  succeeding  to  him  -could  claim  out  of  this  estate  is 
bought  and  satisfied ;  and  the  object  of  this  suit  is  that  those 
who  represent  him  should  be  compelled  to  carry  the  con- 
tract into  effect  in  its  plain  and  material  terms,  or  that  they 
should  forego  that  sum  of  money  which  has  been  paid,  or 
make  compensation.  Cases  have  been  referred  to  conven- 
iently, but  not,  I  think,  necessarily,  because  the  rule  of  the 
court  is  plain,  that  if  a  man  enters  into  a  contract  to  sell  some- 
thing, representing  that  he  has  the  entire  interest  in  it,  or  the 
means  of  conveying  the  entire  interest,  and  receives  the  price 
of  it  and  does  not  perform  his  contract,  then  the  other  party 
to  the  contract,  who  has  parted  with  his  money  or  is  ready 
to  pay  his  money,  is  entitled  to  be  placed  in  the  same  posi- 
tion he  would  be  in  if  the  contract  had  been  completed ;  or 
if  not,  by  compensation  to  be  placed  in  the  same  position  in 
which  he  would  be  entitled  to  stand.  I  cannot  doubt  that 
the  claim  made  in  this  suit  is  upon  the  whole  a  right  claim. 


696  CHANCERY  DIVISION.  [Vol.  IV. 

1876  Barker  v.  Cox.  V.C.B. 

Specific  performance  is  asked,  but  that  cannot  be  decreed. 
Tnen  it  is  asked  that  it  should  be  declared  that  he  is  entitled 
to  compensation.  That  seems  a  matter  of  course  upon  the 
facts  admitted  and  urged  in  this  case,  and  that  he  has  a  lien 
on  the  sum  of  stock  in  the  meantime  is,  I  think,  equally 
clear. 

Minute  of  Decree  : — Declar9,tion  that  as  between  the  plaintiff,  William 
Barker,  and  the  real  representatives  of  the  testator,  William  Sandys  Cox,  the 
470]  ^contract  was  binding  ;  that  the  plaintiff  was  entitled  to  have  the  in- 
tended purchase  completed  by  the  trustees  of  the  settlement  as  to  the  ultimate 
remainder  only  in  the  property,  with  compensation  for  the  life  interest  of  Mrs. 
Cox,  the  testator's  widow  ;  and  that  he  was  entitled  to  a  lien  on  the  stock  stand- 
ing in  the  names  of  the  trustees. 

Solicitors :  Gamlen  &  Son^  agents  for  W.  CottrelL  Birm- 
ingham ;  Kennedy^  Hughes  &  Kennedy^  agents  for  Palmer 
&  Broughton,  Birmingham ;  O,  J.  ^rownlow^  agent  for 
Watson  &  Baxter,  Lutterworth;  Solicitors  for  the  Treasury. 

The  vendor  of   real  estate  has  an  Michigan :     Clark    «.   Stilson,    36 

equitable>lien  thereon  for  the  purchase  Mich.,  483. 

price :  Moak's  note  to  Clarke's  Chancery  Mississippi  :    If  expressly  reserved, 

(ed.  1869),  275,  and  cases  cited;  Bisp-  is  a  matter  of  contract  and  a  mortgage  : 

ham's  Eq.,  §§353-6,  364;  2  Sto.  Eq.,  Davis    «.    Hamilton,    50   Miss.,    213; 

§§  1216-1230;  Willard's  Eq.  (Potter's  Moore  v.  Lackey,  53  Miss.,  85. 

ed.),  301  ;   Snell's  Equity,  108-112 ;  1  New    York :    Garson    «.    Green,    1 

White  &  Tudor's  Lead.  Cas.  in  Equity  Johnk  Chy-,  308  ;    Hallock  «.  Smith,  3 

(4th  Am.  ed.),  462.  et  seq.  Barb.,  267 ;  Dubois  v.  Hull,  43  Barb., 

Alabama  :    Gordon  v.  Bell,  50  Ala.,  26  ;  Clark  v.  Hall,  7  Puge,  382  ;  Brad- 
213.                   •  ley  v.  Boslev,  1  Barb.  Chy.,  125 ;  Bur- 
Arkansas  :    Johnson   f>.    Nunnerly,  lingame  v.  Kobbins,  21  Barb. ,  327 ;  Mc- 
30  Ark. .  153..  Oaskey  v.   McGinlev,   7  N.  Y.   Leg. 

Oalifomia:    Gallagher  «.  Mars,  50  Obs.,  288;  Camp  v.  Gilfoid.  67  Barb., 

Cal.,  23.  434;  Mears  «.  Kearney,  1  Abb.  N.  C, 

Canada,  Upper :    Paine    v.    Chap-  303 ;    Fisk    v.   Potter,    2    Keyes,   64 ; 

man.  7  Grant's  Chy.,  179  ;    Grace  v.  White  v.  Williams,  1  Paige,  502. 

Whitehead,  Id. ,  591 ;  Mclntyre  v.  Shaw,  Tennessee  s    Lien  reserved  in  deed : 

12  Grant,  295  ;    McEdwards  v.  Ross,  Chetwood  v.  Trimble,  58  Tenn.  (2  Bax- 

6    Grant,  375  ;    Sanderson  v.  Burdett,  ter),  78. 

16  Grant,   119,  affirmed   18  id.,   417;  Texas:    White  v.  Downs,  40  Tex., 

Conant  v.  MiaU,  17  id.,  574;  Davis  v.  225. 

Bender,  4  id.,  620.  United  States  :    Chilton  v.  Braiden, 

Oolorado  :    Francis  v.  Wells,  2  Col. ,  2  Black. ,  458. 

660.  Wisconsin :    Church   v.  Smith,'  39 

District  of  Oolnmbia :    But  must  Wise,  492. 

first  recover  a  judgment  at  law  and  es-  Though  in  some  of  the  states  it  is 

tablish  his  debt  if  amount  disputed  :  held  that  such  lien  does  not  exist  with- 

Ford  V.  Smith,  1  MacArthur,  592.  out  an  express  contract  therefor. 

England :    Coppin  v.  Coppin,  Mac-  Kansas :      Smith    v.    Rowland,    13 

nagh ten's  Select  Cases,  91,  marg.  p.;  Kans.,   250;    Simpson    f>,   Munder,   3 

Blackburn  v.  Gregson,  1  Cox's  Chy.,  Kans.,    172 ;    Brown    v.   Simpson,    4 

91,  and  Hoffman's  note;  Whitlock  v.  Kans.,  76. 

Lysaght,  1  Sim.  &  Stu.,  446,  and  Dun-  Though  if  reserved  by  the  convey- 

lop's  note  to  Banks's  ed. ;  Selby  v.  Sel-  ance,  it  is  valid  and  equivalent  to  a 

by,  4  Russ.,  341,  and  Dunlop's  note  to  mortgage  :    Smith     v.     Rowland,     13 

Banks's  ed.  Kans. ,  245. 
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Massachiuetts :     Ahrende  v,   Odi-  the  following  cases  it  was  held  that 

ome,  118  Mass.,  260.  such  lien  was  assignable  ;  in  some  that 

Nebraska :    Edminster  «.  Higgins,  6  it  passes  an  incident  to  the  debt,  and  in 

Neb.,  265.  some  if  the  vendor  assign  the  debt 

The  vendor  of  a  leasehold  interest  in  which  it  secures  and  also  assign  the 

real  estate,  has  an  implied  lien  to  se-  lien  in  terms. 

cure   the   payment  of   the  purchase-  See  Smith  «.  Smith,  9  Abb.  Pr.,  N.S., 

money  :    Choate  v.   Tighe,  10  Heisk.  420,  and  numerous  cases  cited. 

(Tenn.),  621.  Alabama  :    Edmonds  v.  Torrence,  48 

Though  the  vendee  have  been  di-  Ala.,  88. 

vested  of  title,  if  he,  or  another  for  his  Arkansas:     Burnays    v.   Feild,  29 

benefit,  become  re- vested  thereof,  the  Ark.,  218,  distinguishing  Williams  i>, 

vendor^s   lien     again    attaches:    Van  Christian,  23  Ark.,  255. 

Wagner  t>.  Findlay,  14  Grant's  (U.C.)  But  see    Johnson   «.   Nunnerly,  80 

Chy.,    58;     ElXis    v.     Singletary,    45  Ark.,  153. 

Tex.,  27.  Canada,  Upper  :    Grace  v.  White- 
See  Bernays  v.  Feild,  29  Ark.,  218,  head,  7  Grant's  Chy.,  591. 

If  A.  owing  B.  allows  B.  to  sell  his  Colorado  :    Francis  v.  Wells,  2  Col., 

land  in  payment  of  the  debt,  the  Hen  660.  ^ 

attaches  in  favor  of  B. ,  as  he  is  the  real  Mississippi  :   Cummings  v.  Oslesby , 

vendor:  Perkins  «.  Gibson,  51  Miss.,  50  Miss.,  153;    Tanner  v.  Hicks,   12 

699.                                           •  Miss. ,  394 ;  Moore  v.  Lackey,  53  Miss.,  85. 

If  the  vendor  convey  to  the  vendee's  New  York :  Smith  v.  Smith,  9  Abb. 

wife,  at  request  of  the  vendee,  the  lien  Pr.,  N.S.,  420  ;  White  v.  Williams,  1 

attaches  to  the  land  in  the  hands  of  Paige,  502. 

the  wife  :  Dovle  v.  Orr,  51  Miss.,  229.  Tennessee  :    See  Chetwood  v.  Trim- 
Though  it  has  been  held  in  Indiana  ble,  58  Tenn.  (2  Baxter),  78. 
that  if  a  third  person  give  his  note  for  Texas  :    White  v.  Downs,  40  Tex., 
the    real  estate,  under  an  agreement  225  ;  Ellis  v.  Singletary,  45  Tex. ,  27. 
with  the  wife  that  he  shall  have  a  ven-  Wisconsin  :     Church  «.  Smith,  39 
dor's  lien,  none  attaches  in  his  favor.  Wise. ,  492. 

The  case,  however,  seems  to  proceed  And  in  the  following  that  the  lien 

upon  the  theory  that  by  taking  the  note  was  not  assignable: 

of  a  third  person  no  lien  attached  in  Arkansas  :     Heckt    v.    Spears,    27 

favor  of  the  vendor,  and,  consequently.  Ark.,  229  ;  Jones  v.  Doss,  27  Ark.,  518. 

as  an  incident,  none  existed :  Haskell  niinois :     Markoe    v.    Andras,    67 

fj.  Scott,  56  Ind.,  564.  Ills.,  84 ;  Wing  tJ.  Goodman,  75  Ills., 

See  Marquat  v.  Marquat,  7  How.  Pr.,  159  ;  DayhuflE  ©.  DayhufE,  81  Ills.,  499. 

417,  reversed  on  another  point,  12  N.  Y.,  See  Wright  i).  Troutman,  81   Ills., 

836;   Stucker  v.  Yoder,  38  Iowa,  177;  874. 

Durante.  Davis,  10 Heisk.  (Tenn.), 5^.  Otherwise  if  expressly  reserved  in 

And  so  in  Illinois,  where  the  note  of  conveyance,  for  then  is  a  matter  of  con- 

the  husband  was  taken  on  a  convey-  tract:  Markoe  t).  Andras,  67  I] Is.,  34; 

ance  to  the  wife:   Andrus  v.  Coleman,  Wright  v.  Troutman,  81  Ills.,  374. 

82  Ills.,  26.  It  has  been  held  that  if  a  part  of  the 

Where  A. ,  without  authority  from  notes  given  for  the  purchase  price  be 

B.,  purchases  lands  and  takes  title  in  transferred    by  the.  vendor,  the    lien 

the  name  of  B.,  no  vendor's  lien  exists  :  passer    to    the   transferee   pro  tanto  : 

Weare  v.  Linnell,  29  Mich.,  224.  Church  «.  Smith,  39  Wise.,  492 ;  Ellis 

A  vendor  has  not,  without  express  v.  Singletary,  45  Tex.,  27. 

contract,  any  lien  thereon  for  indebted-  See  Rutland  v,  Brister,  53  Miss. ,  684. 

ness  of  the  vendee  from  other  transac-  One  who  takes  title  without  a  new 

tions:  Refeld  «.  Ferrell,  80  Ark.,  465.  consideration  from  the  vendee  stands 

Though  by  express  agreement  it  may  in  his  shoes,  and  the  vendor  may  still 

be  extended  to  other  debts  t/ ^Ae  iT^ndor  enforce  his  equitable  lien  against  the 

retain  the  title:  Refeld  v.  Ferrell,  27  lands. 

Ark.,  534.  Arkansas:    Johnson  v.  Graves,  27 

Whether  the  vendor's  equitable  lien  Ark. ,  557. 

is  assignable  or  not  is  also  a  question  Canada,    Upper :     McEd wards    v. 

upon  which  there  is  some  conflict.     In  Ross,  6  Qrant^s  Chy.,  375. 

20  Eng.  R]?P.  88 
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New  York:    Warren  v.  Fenn,   28  f erred:    Pearce  «.  Foreman,  29  Ark., 

Barb.,  333;  Schieffelin  v.  Hawkins,  1  563. 

Dalj,  289  ;  Burlingame  v.  Bobbins,  21  To  charjze  a  subsequent  grantee  vrith 

Barb.,  327.  notice  of  the  vendor's  lien  in  favor  of  a 

See  Lamberton  v.  Van  Voorhis,  15  remote  vendor,  the  evidence  must  be 

Hun,  336.  satisfactory.      Loose,  vague    and   un- 

A  bona  fide  purchaser  or  mortgagee,  certain  evidence  will  not  be  sufficient : 
for  value,  from  the  grantee,  without  no-  Harshbarger  tj.  Foreman,  81  Dls.,  364. 
tice  of  such  equitable  lien,  will^  take  The  current  of  authority  seems  to  be 
his  title  divested  thereof.  If  he  paid  tha1^one  who  purchases  without  notice 
only  in  part,  or  his  mortgage  be  for  of  this  equitable  lien,  on  a  sale  on  ex- 
only  a  portion  of  the  value  of  the  real  ecution  against  the  vendee,  takes  sub- 
estate,  then  only  to  the  extent  of  such  ject  to  the  vendor's  lien.  The  vendor 
payment  or  mortgage.  not  being  a  party  to  the  judgment  or 

Alabama:    Gordon  «.  Bell,  50  Ala.,  sale   is  not    estopped   thereby.      The 

213.  judgment  creditor  obtains  a  lien  upon 

And  equity  will  marshal  the  liens  of  the  vendee's  interest  only,  and  cannot 

a  mortgagee  in  favor  of  the  equitable  sell  or  transfer  any  other  or  greater  in- 

lien  of  the  vendor :  Gordon  v.  Bell,  50  terest  than  is  created  by  his  judgment, 

Ala. ,  213.  which  is  the  basis  of  the  sale. 

Canada,  Upper :   Ferguson «.  Kilty,  Canada,    Upper :     See    Strong    v. 

10  Grant's  Chy.,  152  ;  Nichols  v.  Mc-  Lewis,  itJrant's  Chy.,  443 ;  Van  Wag- 

Donald,  6  Grant's  Chy.,  595.  ner  v.  Findlay,  14  Grant's  Chy..  53. 

MiBsisltippi :  Cummings  'o.  Oglesby,  Michigan :     Clark    v.    Stilson,    36 

50  Miss.,  153.  Mich.,  483. 

New   York :     Fisk    f>.    Potter,    2  Bliasissippi :    Davis  v.  Hamilton,  50 

Reyes,  64.  Miss.,  218. 

Otherwise  if  he  have  notice  of  the  New  Jersey :    Corlies  v.  Howland, 

non-payment,  in  fact,  or  from  the  nature  26  N.  J.  £q.,  811. 

and  manner  of  the  transfer  to  him.  New  York  :    Patrick  v.  Arnold,  6 

Alabama  :    Edwards  v.  Torrence,  48  Paige,  310 ;  Lamberton  v.  Van  Voorhis, 

Ala.,  38.  15  Hun,  336. 

Canada,  Upper :    Davis  v.  Bender,  As  to  whether  the  vendor's  equitable 

4  Grant's  Chy.,  620.  lien  is  superior  to  the  legal  lien  of  a 

Colorado:    Francis  «.  Wells,  2  Col.,  judgment  creditor  there  is  considera- 

660.  ble  conflict  in  the  authorities.     Such 

If  the  vendee  have  a  contract  for  judgment   liens   are  of   two   classes : 

title  only,  and  he  be  wholly  in  default,  First.  Where  the  judgment,  or  the  debt 

nothing  passes  to  an  assignee  of  the  on  which  it  was  recovered,  existed  at 

contract :  Francis  v.  Wells,  2  Col.,  660.  the  time  of  the  grant.    Second.  Where, 

niii^ols  :    Harshbarger  v.  Foreman,  after  the  rcjcording  of  the  conveyance 

81   Ills.,   364;    Blaisdell    v.  Smith,   1  showing  a  valid  legal  title  of  record  in 

Chicago  L.  J.,  517 ;  Thompson  v.  Scott,  the  grantee,  one  has,  subsequent  to  the 

1  Bradwell,  642.  title  of  record,  given  the  grantee  credit 

New  Jersey  :    Corlies  v.  Howland,  on  the  strength  and  faith  of  such  legal 

26  N.  J.  Eq.,  311.  title.     In  the  first  class  the  legal  lien 

New    York  :     Lamberton    v.    Van  of  the  judgment  creditor  is  sul^rvient 

Voorl^is,  15  Hun,  338.  to  the  equitable  lien  of  the  grantor. 

One  who  seeks  to  defend  against  a  for,  as  between  the  seller  and  an  exist- 
bill  to  foreclose  a  vendor's  lien,  on  the  ing  creditor  of  the  purchaser,  it  is  nei- 
ground  that  he  is  a  b<ma  fide 'purchaser,  ther  just  nor  equitable  that  an  existing 
must  plead  briefly  the  contents  of  his  creditor  should  be  allowed  to  sell  prop- 
deed,  and  show,  independent  of  its  re-  erty  in  satisfaction  of  his  debt,  whidi 
citals,  the  consideration,  and  that  it  was  equitably,  because  of  non-payment 
bona  fide  paid  ;  and  should  positively  therefor,  belongs  to  another, 
deny  notice  before  payment  and  deliv-  Arkansas  :  See  Dos  well  v.  Adler, 
ery  of  the  deed,  whether  it  is  charged  28  Ark.,  82. 

or  not ;  and  where  notice  is  specially  Canada,  Upper  :    It  seems  :  Flint  v. 

charged,  should  deny  all  circumstances  Smith,  8  Grant's  (U.C.)Chy.,  339  ;  Mc- 

ref erred  to  from  which  it  could  be  in-  Intyre  v.  Shaw,  12  Grant,  295. 
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Illinois  :  See  Milmine  v.  Bamham,  paid  purchase-money,  and  a  failure  to 
76  Ills. ,  862.  collect  the  same,  is  not  a  waiver  or  ex- 
New  York  :  See  Dwi^ht  v.  Newell,  tinguishment  of  the  equitable  lien  for 
8  N.  Y. ,  185 ;  Cook  «.  ^raft,  41  How.  the  purchase-money. 
Pr.,  279;  Seymouri;.  Canandaigua,  etc.,  Canada,  Upper  :  Flint  v.  Smith,  8 
25  Barb.,  284  ;  Vail  v.  Foster,  4  N.  Y.,  Grant's  Chy.,  339. 
812 ;  Lamberton  «.  Van  Voorhis,  15  Michigan :  In  this  state  a  judg- 
Hun,  886.  ment  upon  the  indebtedness  seems  to 

Virginia:     Cloud    v.    Ressass,    28  be  held  to  extinguish  the  lien:    Clark 

Gratt,  716.  «.  Stilson.  86  Mich.,  488. 

Though,  in  some  states,  it  is  held  that  New   York:     Dubois  v.   Hull,  48 

one  who  obtains  a  judgment  against  a  Barb.,  26. 

▼endee  with  title  has  a  lien  superior  to  TenneMee  :    Chetwood  v.  Trimble, 

that  of  the  vendor  for  the  purchase  58  Tenn.  (2  Baxter),  78. 

money.  Texas  :    White  v.  Downs,  40  Tex., 

Tennessee ;  Fain  v.  Inman,  6  Heisk. ,  225. 
5,  and  cases  cited.  The  owner  of  land  sold  and  con- 
Texas  :    See  Ellis  v.  Singletary,  45  veyed  it  by  a  deed  not  recorded.    Pro- 
Tex.,  27.  ceedings  regular  in  form  were  taken  in 

In  the  second  class,  in  the  following  surrogate's  court  bv  the  representative 

cases,  the  lien  of  a  judgment  creditor  of  the  grantor  in  the  deed  to  sell  the 

was  held  paramount  to  the  ^equitable  same  land  for  payment  of  the  debts  of 

lien  of  the  vendor  for  the  purchase  the  deceased  grantor, 

price :  A  bona  fide  purchaser,  nilder  such 

New  York  :    Hulett  v.  Whipple,  58  proceedings,  who  takes  and  records  hip 

Barb.,  224.  deed,  is  entitled  to  hold  the  land  as 

See    Fisk  v.  Potter,  2  Abb.   Court  against  a   judgment   creditor   of  the 

App.  Dec.,  188.  grantee  in  the  unrecorded  deed,  who 

And,  in  ths  following,  that  a  judg-  sells  on  his  judgment  and  purchases 

ment  creditor's  lien  was  subservient  to  the  land  :  Barto  v,  Tompkins,  etc.,  15 

the  equitable  lien  of  the  vendor  :  Hun,  18. 

Mississippi  :    If  expressly  reserved  In  some  cases  it  is  held  that  the  tak- 

by  the  conveyance  :    Davis  v.  Hamil-  ing  of  a  note,  bond  or  other  obligation 

ton,  50  Miss. ,  213.  for  the  debt,  may  show  that  the  vendor 

Where  the  vendor  actually  conveys  did  not  rely  on  such  lien  and  amounted 

the  lands,  a  judgment  against  him  will  to  a  waiver  thereof, 

create  no  lien  against  his  equitable  lien  Arkansas  :  .  Launder  v.  Abbott,  80 

for  the  purchase-money :  Shaw  v.  Ross,  Ark.,  172. 

17  U.  C.  Q.  B.,  257.  Oanada,  Upper :    Boulton  v.  Gillis- 

And,  it  seems,  a  judgment  recovered  pie,  8  Grant's  Chy.,  228  ;  Rutherford  v. 

against  one  who  has  agreed  to  convey  Rutherford,   11   Gra^t,  565 ;  Seney  v. 

as  against  the  purchaser,  paying  with-  Porter,  12  Grant,  546  ;    McDonald  v. 

out  notice  of  its  recovery  :  McQuestien  McDonald,  16  Grant's  Chy.,  678  ;  Shan- 

0.  Campbell,  8  Grant's  Chy.,  242;  17  non  v.  Parsill,  18  Grant,  8;  Helliwell 

Grant,  615  note ;  Floyd  v.  Harding,  28  v.  Dickson,   9    id.,  414  ;    Colburn    v. 

Gratt.   (Va.),  401;    Hicks  v.  Riddick,  Thomas,  4  Grant's  Chy. ,  102. 

Id.,  418;  17£ng.  R.,615  note:  Park-o.  Taking  a  mortgage  held  a  waiver, 

Riley,  8  U.  C.  Err.  and  App.,  215.  and    if    not  registered  right,  lost  as 

The  holder  of  a  bond  for  title  is  re-  against   judgment    creditor  :    Burgess 

garded  as  the  equitable  owner  of  the  v.  Howell,  8  Grant's  Chy.,  37. 

land,  and  it  may  be  sold  or  devised  by  And  see  Maulsom  v.  Moore,  8  Grant's 

him:  Irvine  d.  Muse,  10  Heisk.  (Tenn.),  Chy.,  448;    DeGear  ©.Smith,  11  id., 

477.  570  ;  Seney  v.  Porter,  12  Grant,  546  ; 

The  lien  ceases  to  exist  whenever  Mathus  v.  Short,  14  Grant's  Chy. ,  254  ; 

the  acts  of  the  vendor  manifest  that  it  Helliwell  v.  Dickson,  9  Grant,  414. 

is  not  relied  on :    Smith  v.  Smith,  9  Illinois :     Kirkham    t.   Boston,    67 

Abb.  Pr.,  N.S.,  420;  Fisk  v.  Potter,  2  His.,  600;  Andrus  v.  Coleman,  82  Illi- 

Keyes,  64.  nois,  26. 

"The  obtaining  of  a  judgment  against  Indiana  :    Haskell  v.  Scott,  56  Ind., 

the  vendee  for  the  amount  of  the  un-  564. 
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Kentucky :     Gaines    v.   Casey,    10 
Bush,   92 ;    Ducker  v.  Gray,   3  J.   J 
Marshall,  163. 

MissisBippi  :    Rutland  v,  Brlster,  53 
Miss.,  684. 


(U.C.)  Chy.,  619,  relief  was  refused  on 
■the  ground  that  first  parchaser  was 
voluntary  and  without  consideration. 

In  LoDgstafF  v.  Mansfield,  4  Grant's 
(tJ.C.)  Chy.,  607,  it  was  held  the  pur- 


New  York  :   Vail  V.  Foster,  4  N.  Y.,  chaser  was  bound  by  acquiescence  and 

812  ;  Hare  V.  Vandeusen,  32  Barb.,  92  ;  laches. 

Colt  V.  FoDgeria,  36  Barb.,  195  ;  Camp  If  the  vendor  have  retained  title  to 

«.  Gilford,  67  Barb.,  434;  Gaylord  v.  the  real  estate,  taking  a  note  for  the  pur- 

Knapp,  15  Hun,  87.  chase  price,  if  he  desire  to  enforce  the 

See  Hallock  v.  Smith,  8  Barb.,  267  ;  equitable  lien  he  must  tender  a  con vey- 

Dubois  V.  Hull,  43  Barb.,  26  ;  Warren  ance  with  his  bill :  Turner  v.  Lassiter, 

«.   Fenn,  28   Barb.,  333;    Garson   f>.  27  Ark.,  662;   Thompson  «.  Smith,  63 

Green,  1  Johns.  Chy..  308 ;  Bradley  v.  N.  Y.,  301. 

Bosley,  7  Paige,  125  ;  McCluskey  v.  Mc-  But  see  Freeeon  v.  Bissell,  63  N.  Y., 

Ginley,  7  N.  Y.  Leg.  Obs.,  288 ;  Mears  168. 

V.  Eeamey,  1  Abb.  N.  C,  303 ;  Fisk  v.  As  to  right  to  maintain  action  where 

Potter,  2  Eeyes,  64.  vendor  has  never  parted  with  title,  see 

Tennessee  :     Irvine    «.    Muse,    10  Stemberger  v.  McGovem,  4  DaJy,  456, 

Heisk.,  477.  modified  66  N.  Y.  R.,'  12,  15  Abb.  Pr., 

Texas:    Ellis  9.  Singletary,  45  Tex.  N.S.,  257. 

as,  27.  A  bill  to  enforce  a  vendor's  equlta- 

And  in  others  not :  ble  lien  cannot  be  maintained  against 

Alabama:    Esmonds  «.  Torrence,  48  a  bankrupt  whose  property  has  been 

Ala.,  38  ;  Bozeman  v.  Ivey,49  Ala.,  75  ;  assigned.     The  assignee  should  be  the 

Pftrker  V.  Abrams,  50  Ala.,  34.  party  defendant:    Pearce  v.  Foreman, 

New  Jersey  :    Corlies  v.  Howland,  29  Ark.,  563. 

26  N.  J.  Eq.,  311.  In  a  suit  to  foreclose  a  vendor's  lien, 

Wisconsin :     Church  v.  Smith,  39  if  the  grantee  be  dead,  his  heirs  and 

Wise.,  492.  personal  representatives  are  necessary 

It  has  been  held  that  this  eouitable  parties,  although  as  to  the  land  itself 
lien  is  not  an  incumbrance  within  the  the  heirs  are  the  real  parties  in  inter- 
clause  of  an  insurance  policy  requiring  est :  Allen  «.  Smith,  29  Ark.,  74. 
the  assured  to  state  all  incumbrances  But  see  Bieme  v.  Brown,  10  West 
upon  the  property  insured  :    Mason  t;.  Va. ,  748. 

Agricultural  Ins.  Co.,  16  Upper  Can.  In  Arkansas  it  is  held  that  the  ven- 

Com.  PL,  493,  affirmed  18  id.,  19.  dor's  lien  descends  to  the  Aeir  in  the 

If  the  vendor  retain  title  and  the  same  condition  as  the  ancestor  held  it : 

vendee  sell  his  interest  to  a  boiia  fide  Lavender  v.  Abbott,  30  Ark.,  172. 

purchaser,  the  vendor  becomes  a  trus-  See  7  Eng.  Rep.,  736  note  ;  9  id.,  743 

tee  for  such  assignee  and  must  convey  note, 

to  him,  or  if  he  dbnvey  to  a  b&na  fide  If  a  gTB,niee  from  the  original  grantor 


purchaser  for  the  purchase  money 
which  he  has  realized  :  Cummings  v. 
Ogliaby,60  Miss.,  153. 


be  not  a  party  to  a  suit  to  foreclose 
such  a  lien,  a  decree  therein  will  be 
ineffectual  to  cut  off  his  defence  to  the 


And  this  right  attaches  in  favor  of  lien :  Preston  t).  Breedlove,  45  Texas,  47. 

an  infant  heir,  though  the  vendor  con-  In  a  bill  to  foreclose  a  vendor's  lien 

vey  to  a  third  person  at  request  of  his  the  decree  should  direct,  first  a  sale 

mother  :  Forsyth  v.  Johnson,  14  Grant's  thereof,  and  then  an  execution  for  the 

(U.C.)  Chy.,  639.  deficiency.     If  the  latter  be  first  di- 

So  if  one  purchase  lands  with  notice  rected  the  judgment  will  be  so  correct- 
of  an  agreement  on  the  part  of  his  ed  :  McDonald  v.  Wright,  14  Grant's 
grantor  to  convey  them,  ne  will  be  (U.C.)  Chy.,  287;  Sanderson  «.  Bur- 
compelled  to  fulfil  such  agreement:  dett,  16 Graiit,  119,  affirmed  18  id.,  417. 
Champion  t.  Brown,  6  Johns.  Chy.,  See  Gait  v,  Erie,  etc.,  14  Grant's 
403  ;  Devine  v.  Griffin,  4  Grant's  (U.C.)  Chy.,  499. 

Chy.,  603  ;  Holcomb  v.  Nixon,  5  Grant's  In  a  suit  to  foreclose  a  vendor's  lien 

Chy.,  278  ;   Bryant  v.  Broze,  55  Geo.,  securing  two    notes,    both  owned    by 

438  ;  Doolittle  v.  Cook,  75  Ills.,  354.  plaintiff,  one  of  which  is  not  due,  it  is 

In    Osborne    v.  Osborne,  5    Grant's  erroneous  to  decree  a  sale  subject  to 
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a  lien  for  the  second  note.    The  decree  Even  though  the  contract  be  invalid 

should  simply  direct  the  sale  of  enough  within  the  statute  of  frauds,   if  the 

of  the  land  to  pay  the  debt  and  costs,  vendor  refuse  to  perform  :    McNamee 

leaving  the  second  note  to  its  lien  on  «.  Withers,  37  Maryland,  172. 

the    remaining  portion*  of  the   land :  But    see    Eilbom    t).   Workman, '  9 

Garison  v.  Risque,  9  Bush  (Ky.),  24.  Grant's  (U.C.)  Chy.,  255. 

As  to  rights  of  husband  and  wife  in  Otherwise  if  improvements  made  by 

the  unpaid  purchase -money,  where  the  the  purchaser,  when  not  in  possession, 

wife  without    consideration    executed  under  a  valid  contract  for  purcliiase  : 

the  conveyance  to  bar  her  dower,  see  Leslie  v.  Smith,  82  Mich.,  64. 

Nelson  v.  Holly,  50  Ala.,  8.  The  general  rule  is  that,  if  there  be 

When  the  vendee  makes  advances  no  inequity  in  so  doing,  where  the  ven- 

or  payments  on  the  purchase-money,  dor  cannot    fully  perform,  the  court 

they  will  be  held  to  be  a  lien  upon  the  may,  at  the  election  of   the  vendee, 

vendor's  title   or   interest  where  the  decree  a  specific  performance  with  com- 

vendor  refuses  to  or  cannot  perform.  pensation  in  damages,  or  a  proper  re- 

Oanada,  Upper:    Eilbom'v.  Work-  duction  on  account  of  the  deficiency: 

man,  9  Grant's  Chy.,  255.  Gilbert  v.  Peteler,  88    Barb.,  488,  88 

Colorado:    Provided  the  vendee  do  N.  Y.,   165;    Dalby  v.  PuUen,   3  Si- 

not  altogether  fail  to  perform  :  Fran-  mons,  88,  Banks's  ed.;  In  re  Eau  Bank 

cis  V.  Wells,  2  Col..  660.  Drainage,  Id.,  449*  Beyer  t>.  Marks,  2 

England  :  Rose  v.  Watson,  10  H.  L.  Sweeney,  715  ;  Burk's  Appeal,  75  Penn. 

Cas.,  672.  St.  R.,  141 ;  Wilson  v.  Cox,  50  Miss. 

New  York  :    Stevenson  f>.  Spratt,  183  ;  Marllock  v.  Buller,  10  Ves.,  815 

85  N.  Y.  Superior  Court  Rep.,  496.  Jackson  v.  Ligore,  8  Leigh  (Va.),  161 

.  South  Carolina:    Adams  t;.  Eibler,  Matthews  v.  Patterson,  3  Miss.,  729 

7S.  C,  N.S.,  47.  Canada,   etc.,    v.   Young,   18   Grant's 

Though  if  the  purchaser  have  been  (U.C.)  Chy.,  566, 
in  possession  he  will  be  charged  with  In  some  states  it  is  held  that  if  the 
the  rents  and  profits,  if  the  vendor  wife  of  a  party  will  not  join  in  the 
acted  in  good  faith:  Adams  i>.  Kibler,  conveyance,  specific  performance  by 
7  S.  C,  IN.S.,  47.  the  husband  will  be  decreed,  with  corn- 
Tennessee  :  Wright  v.  Duffield,  58  pensation  in  damages  for  the  refusal  of 
Tenn.  (2  Baxter),  218.  the  wife:  Park  v.  Johnson,  4  Allen.  259  ; 

No  lien  if   vendee  were  guilty  of  Davis  v.  Parker,  14  Allen,  94 ;  Zebley 

fraud  or  imposition  in  procuring  the  v.  Sears,  88  Iowa,  507;  Union,  etc.,  v, 

deed    the  vendor   seeks    to    rescind :  McAdam,  88  Iowa,  668  ;  Marten  v.  Mer- 

Wright  I?..  Duffield,  58  Tenn.  (2  Bax-  ritt.  57  Ind.,  34;  Kendrew  v.  Shewan, 

ter),  218.  4  Grant's  (U.C.)  Chy.,  578  ;  Van  Nor- 

Wisconsin  :     Mclndoe  v.  Morman,  man  «.  Beaupre,  5  Grant's  (U.C.)  Chy., 

26  Wise.,  588.  599. 

Though  the  vendee  must  offer  to  re-  In  others,  that  a  purchaser  from  a 

scind,  when  he  will  be  allowed  his  husband  takes  .the  risk  of  the  wife 

payments  and  improvements,  with  in-  joining   in    the    deed,   or   his    action 

terest,  less  the  value  of  his  use  and  oc-  against  the  husband  for  damages  and 

cupation  :    Mclndoe    v.    Morman,    26  specific  performance  will  not  be  decreed 

Wise,  588.  against  the  husband,  with  an  abate- 

And  so  the  vendee  has  an  equitable  ment  on  account  of  the  wife's  inchoate 
lien  for  money  expended  or  improve-  right  of  dower,  if  the  wife's  refusal  be 
ments  made  in  compliance  with  a  con-  not  in  collusion  with  the  husband.  If 
tract  for  the  purchase  of  real  estate,  the  purchaser  will  pay  the  full  pur- 
relying  upon  performance  by  the  ven-  chase  price,  without  the  wife's  convey- 
dor :  Moak's  note  to  Clarke's  Chy. ,  856,  ance,  he  is,  however,  entitled  to  that 
marg.  p.  (ed.  1869) ;  Mumis  v.  Isle  of  Burk's  Appeal,  75  Penn.  St.  R.,  141 
Wight  R.  R.,  L.  R.,  5  Chy.  App.,  414 ;  Peeler  v.  Levy,  26  N.  J.  Equity,  380 
Gilbert  v.  Peteler,  38  Barb.,  488,  88  Sternburgh  d.  McGovern,56  N.  Y.,  12 
N.  Y.,  165  ;  Savage  v.  Taylor,  Talbot's  though  in  the  latter  case  the  court  put 
Rep. ,  234  ;  Kanawha  v .  Kanawha,  etc. ,  its  refusal  to  decree  specific  performance 
7  Blatchf.,  421 ;  Stevenson  v.  Spratt,  with  abatement,  upon  the  ground  that 
87  N,  Y.  Superior  Court  Rep.,  496.  to  do  so  would  work  injustice. 
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If,  however,  the  wife's  refusal  to  Where  a  husband  and  wife  agreed 
convey  be  made  in  bad  faith,  by  the  to  sell  the  uif^%  estate  in  fee  simple, 
device  of  the  husband,  to  escape  his  the  purchaser  being  aware  that  the  es- 
just  obligation,  a  decree  for  specific  tate  belonged  to  the  wife,  and  she 
performance,  with  indemnity  for  the  afterwards  ref dsed  to  convey,  it  was 
wife's  dower,  will  be  made  :  Peeler  9.  held  that  the  purchaser  could  not  corn- 
Levy,  26  N.  J.  Eq.,  330.  pel  the  husband  to  convey  his  interest 

See  Gamble  9.  Gunmierson,  9  Grant's  and  accept  an  abated  price  :  Castle  «. 

(U.C.)  Chy.,  193.  Wilkinson,  L.  R.,  5  Ch.,  584. 

Though  she  cannot  be  compelled  to  Nor  will  the  court  decree  specific 
release  her  dower :  Squler  «.  Harder,  1  performance  of  an  agreement  to  pro- 
Paige,  494;  Peeler  «.  Levy,  26  N.  J.  cure  for  the  plaintiff  a  good  title  to 
Eq.,  330.  land  owned  by  another  to  the  plaintiffs 

And  see   Hawralty  «.   Warren,   19  knowledge :    Hill  o.  Fiske,  38  Miune, 

N.  J.  Eq.,  124.  520. 


[2  Chancery  Division,  470.] 
V.C.B.,  Dec.  14,  1876. 

In  re  Compagnie  GiiN^RALE  De  Bellegabde. 

CAMPBELL'S  CASE. 

Company — Power  to  borrow — Itsite  of  Debentures  at  a  Dueount  to  a  Director — Com- 
panies Act,  1862,  8.  166. 

Directors,  with  borrowing  powers,  issued  debentures  at  7}  per  cent,  discount. 
Some  of  the  debentures  having  been  taken  by  a  director  : 

Held,  that  the  issue  of  debentures  at  a  discount  was  not  illegal ;  and  that  the 
director  was  not  liable  to  the  company  for  the  difference  between  92|  per  cent, 
and  par. 

Adjourned  summons.  Among  the  articles  of  association 
of  the  Compagnie  Gen6rale  de  Bellegarde,  Limited,  were  the 
following : — 

"16.  The  directors  may  from  time  to  time  borrow  any  sum 
or  sums  of  money  not  exceeding  the  sum  of  £200,000,  and, 
with  the  sanction  of  the  company  in  general  meeting,  may 
borrow  such  further  sum  or  sums  of  money,  so  that  the 
whole  debt  for  the  time  being  of  the  company  in  respect  oif 
borrowed  capital  does  not  exceed  in  amount  the  nominal 
value  of  the  capital  for  the  time  being  of  the  company. 

"  17.  The  repayment  of  any  money  borrowed  as  aforesaid, 
and  of  the  interest  thereon,  may  be  secured  by  mortgage  of 
all  or  any  part  of  the  proper tjr  and  effects  of  the  company, 
or  by  bonds,  debentures,  promissory  notes,  or  in  such  other 
manner  as  the  directors  may  think  expedient." 

In  the  year  1872,  the  directors  resolved  to  borrow  £90,000 
471]  by  *" mortgage  obligations;"  and  a  prospectus,  of 
which  a  printed  copy  was  exhibited  by  the  official  liquida- 
tor, but  the  issue  of  which  was  not  regularly  proved,  and 
not  admitted,  contained  these  statements  : — 


Vol.  IV.]  CHANCERY  DIVISION.  703 

V.C.B.  Campbell's  Caae.  1876 

'*  The  company  .  .  .  ^re  prepared  to  receive  applications 
for  1,000  Mortgage  Obligation  Certificates  of  Series  A,  of  the 
value  of  £20  (600  francs)  each,  and  700  Certificates  of  Series 
B,  of  the  value  of  £100  (2,600  francs)  each. 

"The  certificates  will  be  issued  at  par,  £6  per  cent,  being 
payable  on  application,  £20  per  cent,  on  allotment,  and  the 
remainder  by  three  equal  monthly  instalments  .  .  . 

*'The  certificates,  will  carry  interest  at  the  rate  of  £7  per 
cent,  per  annum."  .  .  . 

Finding  that  they  were  unable  to  place  the  debentures  at 
par,  the  directors  proceeded  to  issue  bonds  to  the  public  at 
£92  10s.  per  cent.  Of  the  bonds  so  issued,  several  of  the 
directors  took  some ;  and,  among  others,  a  director  named 
William  Orr  Campbell,  took  one  set  of  bonds  of  the  nominal 
value  of  £1,320,  for  which  he  paid  £1,221,  being  at  the  rate 
of  92 J  per  cent.,  and  also  another  set  of  the  nominal  value 
of  £680,  for  which  he  paid  £529,  being  at  the  same  rate. 

In  the  company's  books  an  account  was  drawn  out  be- 
tween the  company  and  Mr.  Campbell,  in  which  he  was 
credited  with  payment  of  the  £1,320  in  full,  and  debited 
with  the  sum  of  £99  under  the  entry  "Commission  on  mort- 
gage obligations,"  in  respect  of  one  purchase ;  and  in  respect 
of  the  other  was  credited  with  payment  of  the  £680  in  full, 
and  debited  with  £51  on  the  other  side  of  the  account,  under 
an  entry  in  similar  ternas. 

The  company  having  been  on  the  16th  of  January,  1876, 
ordered  to  be  wound  tip,  the  official  liquidator  now.took  out 
a  summons  that  Mr.  Campbell  might  be  ordered  to  pay  over 
to  him  these  two  sums  of  £99  and  £51. 

The  official  liquidator's  affidavit  in  support  stated  the 
effect  of  the  entries  in  the  books*  to  be,  that  Mr.  Campbell 
''received  or  was  allowed"  the  two  sums  of  £99  and  £61 
"by  way  of  commission  or  discount  on  the  mortgage  obli- 
gation certificates  issued  to  him." 

In  answer,  it  was  stated  that  "  the  bonds  were  all  actually 
issued  *at  £92  10s,  per  cent,  as  an  inducement  to  the  [472 
public  to  take  them." 

In  reply,  the  official  liquidator  said  it  appeared  from  the 
books  tnat  bonds  to  the  value  of  £100  were  issued  to  Messrs. 
Stewart,  and  £240  to  one  Salisbury  Ball,  "without  any 
such  allowance  being  made." 

It  turned  out  that  these  were  the  only  instances  in  which 
bonds  had  been  issued  on  other  terms  than  at  7^  discount. 

The  case  was  taken  as  representative  of  several  others. 

Sir  H.  Jackson^  Q.C.,  and  Terrell^  for  the  official  liqui- 
dator:   A  director  is  not  allowed  to  make  or  retain  any 
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commission  out  of  the  funds  of  a  company:    Stringer'* s 
Case{');  Companies  Act,  1862,  s.  165. 

Witnout  relying  on  the  154th  section  of  the  act,  which 
makes  the  books  prima  facie  evidence  of  the  truth  of  all 
matters  purporting  to  be  therein  recorded,  we  say  that 
whether  these  sums  be  called  discount  or  commission  makes 
no  difference,  inasmuch  as  the  books  are  evidence  against  the 
director. 

The  company,  after  having  published  the  prospectus,  had 
no  power  to  issue  debentures  except  at  par.  Even  if  they 
had  power  to  issue  debentures  at  a  discpunt  to  the  public, 
it  was  illegal  to  issue  them  at  a  discount  to  a  director :  Im- 
perial Mercantile  Credit  Association  v.  Coleman  (*). 

Assuming  that  the  company  is  right  in  claiming  these 
sums  from  Mr.  Campbell,  there  is  no  set-off  of  these  sums 
against  any  debt  of  the  company  to  Mr.  Campbell.  These 
sums  are  moneys  of  the  company  in  Mr.  Campbell's  hands. 
He  is  not  a  debtor  in  respect  of  them. 

By  the  98th  section  there  is  imposed  upon  the  assets  of 
the  company,  wherever  they  may  be  at  the  date  of  the  wind- 
ing-up, a  trust  to  be  applied  in  discharge  of  the  liabilities  of 
the  company:  per  Lord  Cairns,  L.C.,  in  Delhi  Bank  Case{');' 
and  see  Parlby"  s  Case  {*).  In  Oloag*  s  Ca^e  (*),  Lord  West- 
473]  bury  held  that  *tne  liquidator  was  entitled  to  sue  at 
once  for  a  sum  advanced  by  the  insurance  company  to  one 
of  the  policy  holders. 

The  lOfh  section  of  the  Judicature  Act,  1875,  by  import- 
ing into  winding-up  proceedings  the  rules  in  bankruptcj^ 
for  the  first  time  admits  into  winding-up  proceedings  a 
mutual  credit  clause  (•).  But  a  mutual  credit  and  debt 
clause  v\yll  not  apply  to  a  case  like  this,  where,  according 
to  Lord  Cairns  and  Lord  Westbury,  the  money  is  not  a 
debt,  but  assets  of  the  company  outstanding. 

Kaj/y  Q.C.,  and  W.  Renshaw^  for  Mr.  Campbell:  The 
articles  empowered  the  directors  to  borrow  in  certain  ways, 
*'  or  in  such  other  manner  as  the  directors  may  think  expe- 
dient;" and  that  directors  may,  by  resolution  properly 
carried,  issue  debentures  at  less  than  par,  appears  from  In 
re  Anglo- Danuhian  Steam  Navigation  and  Colliery  Com- 
pany {^)  and  In  re  RegenVs  Canal  Ironworks  Company  {^). 

Why  should  all  the  world  be  at  liberty  to  take  these  de- 
bentures, except  the  directors  ?    The  whole  issue  was  taken 

(^)  Law  Rep.,  4  Ch.,  476.  f^  Eur.  Arb.  Caa.,  Law  Times   Rep., 

(«)  Law  Rep..  6  H.  L.,  189.  82  ;  17  Sol.  J.,  634. 

(»)  Alb.  Arb.,  16  Sol.  J.,  928,  924.  (•)  Bankruptcy  Act,  1869,  a.  39. 

(*)  Reily's  Alb.  Arb.  Cas.,  48.  C)  Law  Rep.,  20  Eq.,  339. 

(«)  8  Ch.  D.,  48. 


Vol.  IV.]  CHANCERY  DIVISION.  705 

V.C.B.  Campbell's  Case.  1876 

_.. , , ■  

up  at  92J,  except  in  the  two  instances  referred  to  by  the 
official  liquidator; 

Then  as  to  the  set-off.  Putting  it  at  the  highest,  Mr. 
Campbell  is  liable  only  for  moneys  had  and  received.  But 
in  this  instance  no  money  was  received  by  Mr.  Campbell. 
The  books,  no  doubt,  debit  him  with  £99  and  £61 — that  is, 
'  they  credit  him  with  £100  per  cent.,  and  debit  him  with  7J 
per  cent.,  but  in  truth  he  paid  only  92 J  per  cent.,  like  every- 
Dody  else.     That  is  a  mere  matter  of  book-keeping. 

The  dicta  of  judges  in  cases  under  statutory  arbitration 
are  not  authorities.  But  taking  the  judgments  as  reported, 
all  Lord  Cairns  and  Lord  Westbury  meant  was,  that  you 
cannot  set  off  a  debt  payable  at  a  future  day  against  a  debt 
presently  payable. 

Sir  H.  Jackson^  in  reply. 

Bacon,  V.C:  This  case,  in  one  point  of  view,  is  of  im- 
portance because  it  has  been  argued  as  if  it  fell  within  the 
principle  which  the  courts  *of  equity  have  always  [474 
adhered  to,  not  to  permit  an  agent,  or  director,  or  any  person 
in  a  fiduciary  character,  and  having  power  and  innuence 
in  the  concern,  to  make  a  profit  by  his  dealings  with  the 
concern. 

But  the  fact  that  any  profit  was  made  I  find  to  be  wholly 
wanting  in  this  case.  There  was  no  profit.  The  directors 
publish  a  prospectus,  in  which  they  sav,  "  We  are  going  to 
issue  bonds  at  par."  It  is  all  very  well  to  say  so,  but  when 
they  come  to  issue  these  bonds,  people  will  not  take  them 
at  par.  What  are  they  to  do  ?  They  find  they  cannot  place 
them  at  par,  and  they  sell  them  on  the  best  terms  they  can, 
and,  except  in  the  two  particular  cases  mentioned,  they  issue 
all  these  debentures  on  the  same  terms  as  those  on  which 
*  the  debentures  taken  by  Mr.  Campbell  were  issued.  What 
is  there  unlawful  in  that?  What  is  there  to  prevent  the 
directors  buying  on  the  same  terms  as  other  people?  The 
case,  when  examined,  does  not  fall  within  the  principle 
upon  which  the  application  is  made.  The  section  of  the 
Companies  Act  whicn  has  been  referred  to  is  really  wide  of 
the  present  case.  That  section  compels  restitution  from  di- 
rectors when  they  shall  have  misapplied  or  retained  in  their 
own  hands,  or  become  liable  or  accountable  for,  any  moneys 
of  the  company.  But,  in  this  instance,  when  did  the  differ- 
ence between  par  and  92J  per  cept.  ever  become  the  money 
of  the  company  ?  It  was  money  which  they  never  received, 
and  which  was  never  theirs.  The  section  proceeds,  '*or  has 
been  guilty  of  any  misfeasance  or  breach  of  trust  in  relation 
to  the  company."  What  misfeasance  or  breach  of  trust 
20  Eng.  Rep.  89 
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was  Mr.  Campbell  guilty  of  in  advancing  to  the  company, 
on  exactly  the  same  terms  as  everybody  else,  money  which 
they  were  in  want  of?  It  was  not  money  for  which  he  had 
become  liable  or  accountable.  The  company's  books  have 
been  kept,  as  it  appears  to  me,  in  the  proper  and  regular 
way.  It  is  necessary  for  book-keeping  purposes  that  there 
should  be  entered  on  the  credit  side  of  tne  ledger  the  aggre- 
gate amount  of  all  the  debentures  representing  the  debt  due 
from  the  company.  Then  the  company  debit  the  amount 
unpaid,  and  whether  that  amount  be  called  commission  or 
discount,  the  true  nature  of  the  transaction  cannot  be  ob- 
scured. The  directors  did  that  which  it  was  lawful  for  them 
to  do — they  issued  debentures  at  a  certain  discount.  Mr. 
475]  Campbell  took  them  *as  other  people  took  them,  and 
paid  his  money  for  them.  He  derived  no  sort  of  profit  from 
them ;  the  advantage,  if  any,  was  all  on  the  side  of  the 
company. 

Something  has  been  said  about  the  conduct  of  the  official 
liquidator.  Mr.  Campbell,  in  his  affidavit,  states  this  fact, 
which  is  uncontradicted,  and  not  capable  of  being  contra- 
dicted now  that  it  appears  that  these  debentures  were  issued 
on  the  same  terms  to  everybody,  except  in  the  two  instances 
mentioned,  and  then  the  official  liquidator — not  well  advised, 
I  think — says,  **They  were  not  issued  on  the  same  terms  to 
all,  for  there  are  two  instances  in  which  they  were  issued  on 
different  terms."  There  is  nothing  of  any  real  weight  in 
this,  and  the  official  liquidator  was,  I  think,  ill  advised  in 
bringing  this  forward  to  justify  his  original  statement,  that 
Mr.  Campbell  had  derived  a  benefit  from  the  transaction, 
which  was  inconsistent  with  his  duty  to  the  company  as  a 
director.  In  my  opinion  there  is  no  ground  whatever  for 
the  suggestion. 

It  is  not  necessary  that  I  should  say  anything  about  the 
set-off ;  but  I  have  no  doubt  that  there  is  a  setoff  in  this 
case.  Sir  Henry  Jackson  reminds  me  that  by  the  section 
in  the  Judicature  Act  of  1875  to  which  he  referred,  the  rules 
of  bankruptcy  for  the  time  being  are  introduced  into  wind- 
ing-up proceedings,  and  although  the  Companies  Acts  of 
1862  and  1867  contain  no  section  about  mutual  debts  and 
credits,  the  mutual  credits  section  of  the  Bankruptcy  Act, 
1869  (*),  is  now,  by  the  10th  section  of  the  Judicature  Act 
of  1875,  made  applicable  in  the  winding-up  of  a  company. 
But  that  consideration  forms  no  ingredient  in  my  judgment. 

The  summons  must  be  dismissed  with  costs,  to  be  paid  by 

Q)  Section  89. 


nf 


VoL  IV.]                              CHANCERY  DIVISION.  707 

V.C.H.                                            Price  V.  Jenkins.  ISTC 

" '                                                       ■  ■ ■                         ■         »  ■ 

the  official  liquidator ;  the  official  liquidator  to  have  his 
costs  out  of  the  estate. 

Solicitors:   EVmslie^  Forsyth  &  Sedgwick;  Lavyrance, 
Plews  &  Baker. 


[4  Chancery  Division,  488.] 
^.C.H.,  Dec.  1,  2,  19,  20,  IS'/B. 

*Price  V.  Jenkins.  [483 

[1876    P.     12.] 

Marriage  Settlement  hy  Widower  and  Widow- — lAmitaHon  in  Favor  of  Widowei's  Son 
— Conxtrudxon — Son  a  Volunteer — Agreement  for  Sale  hy  Widower — Specific  Per- 
formance, 

Under  &  m&rriage  settlement  the  son  by  a  former  marriage  o/  the  intended  husband 
took  an  interest  in  property  brought  into  settlement  by  the  husband  : 

Held,  that  the  son  was  a  yolnntcer,  and  that  to  the  extent  of  his  interest  the  settle- 
ment was  void  as  against  a  subsequent  purchaser  from  the  husband. 

Clarke  y.  Wrighi  {})  commented  upon. 

This  action  was  by  Margaret  Price  for  specific  perform- 
ance of  a  contract  dated  the  16th  of  November,  1874,  as 
follows : — 

"I,  Thomas  Jenkins,  of  Pant,  agree  to  sell  that  piece  of 
land  and  the  buildings  on  it  between  the  Bruce  Hotel  and 
the  road  that  leads  to  the  B.  &  M.  Ry.  Station,  measuring 
in  Victoria  Street  about  48  feet  frontage,  and  in  the  said 
new  road  about  36  feet  more  or  less,  to  Mrs.  Margaret  Price, 
of  the  Bruce  Hotel,  for  the  sum  of  two  hundred  pounds, 
and  to  give  her  the  lease  of  the  same  for  the  remaining 
period  of  99  years,  in  full  consideration  of  the  same. 

''Thos.  Jenkins. 

*'  1  accept  the  agreement.  Margaret  Price." 

In  the  first  instance  Thomas  Jenkins  was  the  only  defen- 
dant, but  it  appeared  that  his  son  Thomas  Jenkins  the 
younger  claimed,  adversely  to  his  father,  an  interest  in 
the  property,  and  he  was  accordingly,  by  the  direction  of 
the  court,  made  a  defendant. 

Thomas  Jenkins  the  younger  was  a  son  of  the  original 
defendant  by  his  first  marriage.  The  property  the  subject 
of  the  contract  belonged  to  Thomas  Jenkins  the  father  for  a 
term  of  years  at  the  time  of  his  second  marriage,  which  took 
place  in  March,  1875,  and  was  settled  by  him  on  that  occa- 
sion upon  trust  for  himself  and  his  intended  wife  during 
their  joint  lives  and  for  the  survivor  for  life,  and  after  the 
death  of  the  survivor  for  his  son,  Thomas  Jenkins,  abso- 

(»)  6  H.  <k  K,  849. 
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lately.  The  intended  wife's  property  was  settled  as  to  part 
484]  *for  her  separate  use,  and  as  to  the  rest  upon  such 
trusts  as  she  should  appoint,  and  in  default  of  appointment, 
for  her  for  life  for  her  separate  use,  and  after  her  decease 
in  trust  for  all  and  every  her  children  then  living  or  there- 
after to  be  born  who  being  a  son  should  attain  twenty  one, 
or  a  daughter  should  attain  that  age  or  marry  under  it^ 
equally  as  tenants  in  common. 

Thomas  Jenkins  the  father  also  raised  a  defence  which, 
in  the  opinion  of  the  court,  was  not  established,  that  the 
contract  was  void  by  reason  of  his  having  been  drunk  when 
he  signed  it.  He  stated  that  the  settlement  on  his  son  was 
consented  to  by  his  second  wife,  but  was  not  made  at  her 
instance. 

Dickinson^  O-C,  and  Freeling^  for  the  plaintiff,  after  re- 
ferring to  the  case  of  Heap  v.  Tonge  (*),  and  particularly  to 
the  judgment  of  Mr.  Justice  Williams  in  Clarke  v.  Wright  (*), 
Dart's  Vendors  and  Purchasers  ("),  a^nd  Sugden's  Vendors 
and  Purchasers  (*),  submitted  that  the  sole  consideration  for 
the  settlement  was  marriage,  and  that  the  son  was  a  mere 
volunteer  whose  interest  was  overridden  by  the  subsequent 
salei 

Morgan^  Q.C.,  and  Maclean^  for  the  defendants:  The 
limitation  in  the  settlement  in  favor  of  the  son  was  not  vol- 
untary. The  bargain  was  cemented  by  the  marriage,  and 
the  son  cannot  be  considered  as  a  mere  volunteer.  The 
observations  in  Clarke  v.  Wright  apply  to  this  case,  which 
is,  however,  a  much  stronger' one  th&n  that,  as  the  child 
here  is  legitimate.  The  court  cannot  split  the  consideration 
for  the  settlement.  Newstead  v.  Searles  {*)  governs  this 
case,  and  it  ought  to  be  followed. 

[They  also  referred  to  Hewison  v.  Negus  (•) ;  NeltTiorpe 
V.  Holgate  (') ; .  Ford  v.  Stuart  (") ;  Clayton  v.  Fiarl  of  Win- 
ton  (•) ;  Jthell  V.  Beane  (*•) ;  Pulvertoft  v.  PvZvertoft  (").] 

Hall,  V.C,  after  commenting  upon  the  evidence  on  be- 
485]  half  of  *Thomas  Jenkins  the  elder  that  he  was  drunk 
at  the  time  when  the  contract  was  entered  into,  and  the  ar- 
gument that  the  contract  was,  on  that  ground,  not  one  that 
could  be  enforced  by  the  plaintiff,  and  stating  that  the 
evidence  showed  that  he  was  not  drunk,  and  that  it  was 
clear  that  he  entered  into  the  contract  unconditionally,  and 

Q)  9  Hare,  90,  104.  (•)  16  Beav..  694. 

(*)  6  H.  A  N.,  849.  0)  I  Coll.,  203. 

(»)  5th  ed,  vol.  il,  ch.  16,  8.  6,  p.  976;         («)  16  Beav.,  498. 

ch.  18,  8s.  9,  10,  pp.  1114,  1116.  (*)  3  Madd.,  302,  n. 

(*)  13th  ed.,  pp.  716,  '/I l  (>«)  1  Ves.  Sen.,  216. 

(«)  X  Atk.,  266.  (")  18  Ves.,  84. 
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referring  to  an  agreement  by  counsel  that  the  question  on 
the  settlement  should  be  now  decided,  continued : 

It  is  unnecessary  to  determine  whether,  in  the  absence  of 
such  agreement,  this  is  a  contract  of  which  the  court  would 
decree  specific  performance,  leaving  it  an  open  question,  to 
be  determined  hereafter  in  a  litigation  between  the  son  and 
the  purchaser,  whether  or  not  the  settlement  was  effectual 
as  against  the  latter ;  but  the  parties  having  agreed  to  have 
the  question  of  the  validity  of  the  settlement,  as  against  the 
purcnaser,  disposed  of  in  this  litigation,  in  my  opinion  the 
plaintiff  would  have  been  entitled  to  such  a  decree.  It  was 
argued  that  the  court  would  not  decree  that  to  be  done 
which  involved  a  sanction  or  a  recognition  of  that  which 
was  a  fraud  or  attempted  fraud  upon  the  persons  interested 
under  the  settlement.  But  such  contention  would  not,  I 
think,  be  available.  Thomas  Jenkins  the  elder  having  con- 
tracted to  sell  the  residue  of  the  whole  term  in  the  lease- 
hold property,  it  was  not  open  to  him  to  say  afterwards 
that  he  bad  not  got  it  and  would  not  give  it  to  the  pur- 
chaser, when  she  said  she  would  take,  and  did  not  object  to 
his  title. 

I  now  come  to  consider  the  validity  of  the  settlement,"  as 
against  the  purchaser.  The  case  of  Clarke  v.  WrigM  (*)  has 
been  relied  upon  by  the  defendant  the  son.  That  is  a  case 
which  I  should  only  follow  in  a  similar  one — I  do  not  mean 
a  case  in  which  the  settlement  was  of  the  same  description 
of  property,  and  th^  limitations  and  terms  of  it  were  framed 
in  precisely  the  same  way,  but  a  case  to  which  the  princi- 

fles,  to  be  collected  from  the  judgment  in  that  case,  and,  as 
consider,  laid  down  by  the  Court  of  Exchequer  Chamber, 
were  properly  applicable.  But  I  must  observe  that  it  is  very 
difficult  to  apply  the  principles  of  decision  of  that  case  to 
any  other  case  not  exactly  similar  in  its  circumstances ;  by 
reason  of  the  grounds  of  the  decision  being  different  in  the 
Court  of  *Exchequer,  where  the  case  was  first  de-  [486 
termined  by  four  judges,  from  those  in  the  Court  of  Appeal, 
and  the  grounds  of  the  decision  in  that  court  not  only  differ- 
ing, but  differing  as  regards  the  judges  who  agreed  with  the 
decision  of  the  Court  of  Exchequer. 

The  authorities  which  have  been  referred  to  may,  I  think, 
for  the  present  purpose,  be  considered  as  commencing  with 
the  case  of  Newstead  v.  Searles^  as  reported  by  Mr.  West  (*). 
I  refer  to  that  report  because  facts  •are  there  stated  from 
Lord  Hardwicke's  own  notes  and  the  Registrar's  book  which 
are  not  to  be  found  in  Mr.  Atkyns'  report.     The  argument 

(')  6  H.  &  N.,  849.  («)  Pages  287,  292. 
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of  the  Attorney-General  for  the  plaintiflfs,  the  children  of  a 
first  marriage,  was,  to  a  great  extent,  founded  on  this — that 
they  were  the  primary  objects  of  the  articles,  and  were  to  be 
preferred,  or  at  least  to  take  equally  with,  the  children  of 
the  second  marriage.  Lord  Hardwicke  in  his  judgment  re- 
ferred to  the  position  of  a  widow  about  to  contract  a  second 
marriage,  stating  that  unless  the  articles  wer^  binding  it 
would  become  impossible  for  a  widow  on  her  second  mar- 
riage to  make  any  certain  provision  for  issue  of  a  former 
marriage,  and  the  second  husband  might  then  contrive  to 
defeat  the  provision  made  for  those  children.  In  the  latter 
part  of  the  judgment,  after  going  through  the  case,  he  said : 
"  Taking  the  case  with  all  its  circumstances,  I  think  the  set- 
tlement no  voluntary  agreement,  but  a  binding  one;  the 
statute  of  the  13th  and  14th  of  Elizabeth  that  makes  con- 
veyances fraudulent,  are  voluntary  conveyances,  made 
against  purchasers  for  valuable  consideration  or  bona  fide 
creditors  ;  but  it  would  be  diflScult  to  show  that  such  a  limi- 
tation as  the  present  case  has  been  held  fraudulent,  and  void 
against  subsequent  purchasers  or  creditors."  He  then  re- 
ferred to  the  case  of  Jenkins  v.  Keymis  (*),  stated  in  the 
note  of  the  judgment  in  West's  report,  and  also  in  Atkyns, 
and  said:  ''The  present  is  a  stronger  case,  for  here  are  re- 
ciprocal considerations  both  on  the  part  of  the  husband  and 
the  wife  by  the  provision  under  the  articles  for  the  children 
of  the  second  marriage." 

It  may  be  useful  to  refer  to  Jenkins  v.  Keymis.  It  was  a 
case  of  this  kind  :  Sir  Nicholas  Keymis  was  tenant  for  life, 
and  his  son  Charles  was  tenant  in  tail.  Then,  ''inconsid- 
487]  eration  of  a  *marriage  to  be  had  between  his  son  and 
Blanch  Mansell  and  £2,500  portion,  he  levied  a  fine  to  the 
use  of  Sir  Nicholas  Keymis  for  life,  remainder  to  Charles 
and  Blanch  for  their  lives,  remainder  to  the  heirs  of  the 
bodv  of  Charles  of  Blanch  begotten,  remainder  to  the  heirs 
of  the  body  of  Charles,  with  power  to  Sir  Nicholas  Keymis 
to  charge  the  premises  with  £2,500."  So  that  Charles  ac- 
quired by  that  settlement  limitations  in  favor  of  his  issue, 
not  only  of  the  intended  marriage,  but  generally  in  favor  of 
the  issue  of  any  marriage.  The  £2,500,  which  was  to  be  the 
daughter-in-law's  fortune,  was  in  consideration  of  a  mar- 
riage to  be  had  between  Sir  Nicholas's  son  and  Blanch  ;  but 
it  does  not  appear  whether  the  portion  was  paid  to  the  son, 
or  whether  it  was  paid  to  the  son  and  the  father,  or  to  the 
father  alone.  I  am  not  at  all  sure  that  it  did  not  go  to  the 
father  alone ;  but,  at  all  events,  the  lady's  fortune  of  £2,500 

Q)  1  Lev.,  150. 
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was  paid  on  the  occasion  of  the  marriage.     The  son  was 

{>arty  to  the  arrangement  with  the  father,  and  that  monev 
)eing  paid,  there  were  limitations  made  in  favor  of  the  chil- 
dren of  the  son  not  confined  to  the  issue  of  that  particular 
marriage.  Then  a  mortgage  was  made  by  Sir  Nicholas  and 
Charles;  and  the  question  was,  whether  or  not  that  was 
valid,  or  whether  it  defeated  the  limitations  to  the  issue  of 
the  second  marriage.  It  was  alleged  that  ''  the  considera- 
tion of  the  marriage  of  Blanch  and  the  £2,500  paid  with  her 
did  not  extend  to  the  defendant,  being  issue  oy  the  second 
venter^  and  so  the  estate  in  remainder  whereby  he  claimed 
was  voluntary."  That  was  the  ground  of  the  contention, 
but  Lord  Keeper  Bridgman  ''declared  that  the  consideration 
of  £2,500  paid  on  the  first  marriage  should  extend  to  the 
issue  by  the  second  venter ^  It  really  amounted  to  this: 
that  it  does  not  appear  how  the  money  was  paid,  or  to  whom 
it  was  paid,  but  tne  money  was  paid,  and  that  was  the  con- 
sideration for  the  settlement  being  made  in  that  form,  viz., 
in  consideration  of  £2,600  coming  from  the  lady,  a  settle- 
ment was  made  which  included  the  children  of  the  son  by  a 
second  marriage.  There  was,  therefore,  a  money  considera- 
tion which  could  not  be  severed  and  separated.  That  con- 
sideration ran  through  the  whole  of  the  ijettlement  and  the 
whole  of  the  limitations.  Under  those  circumstances  the 
case  is  one  of  that  class  in  which  we  find  a  consideration 
paid  for  the  particular  settlement,  and  we  cannot  defeat 
*the  settlement  and  say  it  api)lied  only  to  the  one  set  [488 
of  limitations  down  to  and  including  merely  the  issue  of 
that  marriage,  but  it  embraced  the  whole.  It  was  a  case  of 
bar^in  between  the  father  and  son.  The  father  had  to  con- 
cur in  the  re-settlement  with  his  son ;  and  the  son,  no  doubt, 
may  be  taken  tp  have  stipulated  with  his  father  in  concur- 
ring in  re-settling  the  estate  and  barring  the  entail  b^  the 
fine  for  a  re-settlement  embracing  issue  of  any  marriage. 
They  probably  changed,  in  some  respects,  the  course  of 
settlement  which  existed  previously.  It  does  not  appear, 
however,  what  the  exact  ulterior  limitations  were;  but, 
probably,  they  cut  off  some  remainders.  It  was  a  matter  of 
contract  between  father  and  son  for  that  particular  settle- 
ment, as  well  as  a  contract  arising  from,  and  supported  by, 
the  consideration  of  the  portion  coming  from  the  wife.  It 
is  important  to  refer  to  that,  because  that  case  was  the 
groundwork  of  Lord  Hardwicke's  decision  in  Newstead  v. 
Searles{'\  who  said  that  that  was  a  stronger  case  because 
of  the  reciprocal  considerations  both  on  the  part  of  the  hus- 

Q)  West's  Rep.,  287. 
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band  and  'wife  by  the  provision  under  the  articles  for  the 
children  of  the  second  marriage.  Those  reciprocal  consid- 
erations were  these :  that  the  particular  property  which  was 
dealt  with  in  that  litigation  was  settled  by  one  limitation  in 
favor  of  the  issue  of  the  two  marriages.  That  being  so,  it 
came  within  the.  class  of  cases  in  which  limitations  in  favor 
of  strangers  are  mixed  up  with  limitations  in  favor  of  per- 
sons who  are  not  strangers ;  so  that  they  are  all  to  take 
together,  or  ui  a  certain  order  of  limitation,  and  such  taking 
necessitates  the  court  holding  to  be  valid  the  limitations  in 
favor  of  those  who  are  not  within  the  consideration.  The 
court  in  such  cases  holds  the  whole  to  be  effectual  in  order 
that  it  may  give  effect  to  that  which,  being  within  the  con- 
sideration, must  have  effect  given  to  it. 

The  case  of  Newstead  v.  Carles  is  really  no  authority  for 
the  general  proposition  that  a  settlement  made  on  the  occa- 
sion of  a  second  marriage  in  favor  of  issue  of  a  former  mar- 
riage is  an  exception  to  the  ordinary  rule  that  limitations  in 
favor  of  strangers  or  persons  not  within  the  consideration  of 
marriage  are,  under  the  statute  of  Elizabeth,  defeated  by 
alienation  for  valuable  consideration. 

489]  '^Clayton  v.  Earl  of  WiTiion  (*),  which  is  stated  in 
a  note  in  the  first  volume  of  Sugden's  Vendors  and  Pur- 
chasers ('),  was  relied  on.  In  that  case  it  was  necessary  to 
support  the  limitations  in  favor  of  those  not  within  the  mar- 
riage consideration,  in  order  that  the  limitations  in  favor  of 
those  who  were  within  the  marriage  consideration  might, 
take  effect. 

The  case  of  Jtliell  v.  Beane  (*),  also  before  Lord  Hard- 
wicke,  was  cited  by  Mr.  Maclean.  In  that  case  there  are 
some  observations  of  the  Lord  Chancellor  which  were  said 
to  have  a  general  bearing  upon  the  present  c^se.  He  said  at 
the  close  of  his  judgment:  '^This  is  different  from  the  case 
of  a  bond  by  a  father,  for  it  is  a  contract  between  the  hus- 
band and  the  second  wife  and  her  friends,  and  so  far  like 
Osgood  V.  Strode  (*),  it  being  provided  in  the  agreement  that 
the  son  by  the  former  wife  should  come  in  for  a  share, 
which  is  a  bargain  and  for  valuable  consideration,  for  had 
it  not  been  for  this  provision  the  husband  would  not  agree 
to  let  it  go  so  far  as  £400."  The  view  that  was  taken  in 
that  case  was  that  it  was  a  bargain.  Then  he  said:  ^^This 
often  happens  on  the  marriage  of  a  widow  who  contracts  on 
a  second  marriage  to  make  a  provision  out  of  her  own  estate 
after  her  death  and  the  death  of  her  second  husband,  for 

(>)  3  Madd..  302,  n.  (»)  1  Ves.  Sen.,  216. 

(«)  I»nge  716.  O  2  P.  Wms.,  245. 
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her  children  by  a  former ;  which  may  be  said  to  be  volun- 
tary, yet  is  reasonable,  prudent,  and  natural,  several  of 
which  have  been  supported  in  this  court  as  provisions  for 
the  children  by  the  first  marriage  for  valuable  consideration. 
If  the  husband  in  such  cases  dies  in  life  of  the  wife,  who 
dies  indebted,  the  court  would  not  suffer  her  creditors  to 
come  against  the  children  of  the  first  marriage,  for  whom 
she  had  made  this  provision,  because  it  was  voluntary." 
There  the  case  supposed  is  that  of  a  widow  about  to  marry 
stipulating  with  her  intended  husband  that,  in  favor  of  the 
children  of  her  former  marriage,  some  portion  of  her  prop- 
erty should  be  settled  in  a  particular  way.  If  there  were 
such  a  bargain,  I  can  unders^nd,  and  do  not  dispute  that 
it  must  have  effect  given  to  it,  the  question  in  these  cases 
being,  was  there  a  bargain,  according  to  the  true  construc- 
tion of  the  particular  instrument,  that  the  property  should 
be  settled  ?  In  that  case  the  observations  are  only  appli- 
cable to  the  property  *of  the  wife  herself,  that  she  [490 
stipulated  that  some  portion  of  her  property  which  would 
otherwise  come  under  the  control  oi  the  husband,  and  in 
which  he  might  have  an  interest  of  his  own  or  some  portion 
of  it,  should  be  settled  in  a  particular  way.  The  oDserva- 
tions  have  no  application  whatever  to  the  case  of  the  other 
party  to  the  contract  making  a  settlement  of  his  own  prop- 
erty, and  it  not  being  a  settlement  made  of  the  property 
of  the  wife.  That  brings  me  to  the  case  before  the  Court 
of  Exchequer,  and  afterwards  before  the  Court  of  Ex- 
chequer Chamber,  of  Dickenson  v.  Wright  (*),  and  Clarke  v. 
Wright  (*).  In  the  Court  of  Exchequer  the  judgment  was 
delivered  by  Baron  Channell.  The  view  he  took  of  it  was 
this:  First,  he  referred  to  the  recital,  ''that  it  was  agreed 
upon  the  treat3r  of  the  marriage  that  the  property  should  be 
settled  as  therein  contained.  It  is  not  stated  by  whom  ;  on 
this  agreement,  it  was  proposed  that  the  remainder  should 
be  limited  to  the  plaintiff.  It  may  have  been  that  Doncas- 
ter,  the  intended  husband,  took  a  strong  interest  in  the  wel- 
fare of  this  child,  who  was  then  very  young.  It  may  have 
been  that  he  believed  in  the  existence  of  a  moral  obligation 
upon  the  part  of  his  intended  wife  to  provide  for  it,  and 
that  he  insisted  upon  the  provision  as  a  condition  of  his 
marrying  her.  An  honest  and  upright  man,  under  such 
circumstances,  might  well  have  done  so.  For  aught  we 
know  he  may  have  refused  to  marry  her  at  all  unless  this 
provision  was  made,  and  it  seenjs  impossible  for  us  to  say 
conclusively,  as  a  matter  of  law,  that  this  limitation  could 

(')  6  II.  A  N.,  401.  (')  6  H.  <fe  N.,  849. 

20  Eng.  Rkp.  90 
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not  be  involved  in  the  consideration  of  the  marriage :  see 
Kekewich  v.  Manning  (*).  A  case  of  Johnson  v.  Legard  (") 
was  much  pressed  upon  us."  Then  he  referred  to  that 
which  is  the  common  and  ordinary  case  of  a  limitation  in 
favor  of  third  parties,  and  said  :  "On  the  other  hand,  in  the 
case  of  Clayton  v.  Earl  of  Winton  ("),  a  limitation  in  a 
marriage  settlement  to  the  children  of  a  possible  second 
marriage  was  held  good  under  the  same  circumstances.  It 
may  be  difficult  to  see  how  the  children  of  another  marriage, 
to  take  place  after  the  death  of  the  wife  of  the  present  in- 
tended marriage,  are  more  within  the  consideration  of  mar- 
491]  riage  than  the  living  brothers  of  the  husband  ;  *but 
the  truth  is  that,  when  courts  of  law  or  equity  once  depart 
from  the  plain  and  obvious  construction  of  an  act  of  Par- 
liament, there  is  nothing  to  guide  or  direct  them,  and  it  is 
not  surprising  that  inconsistencies  are  to  be  found  in  their 
decisions.  We  have  not  been  referred  to  any  authority 
bearing  directly  upon  the  matter  in  question,  and  we  cannot 
say  that,  upon  the  evidence  at  the  trial,  we  are  bound  abso- 
lutely and  conclusively,  and  as  mere  matter  of  law,  to 
decide  that  the  limitation  in  question  is  void  against  the 
plaintiff.  We  would  act  upon  any  decided  case,  but  we  do 
not  feel  inclined  to  put  a  construction  upon  this  statute 
which  its  words  do  not  authorize,  beyond  what  the  courts 
of  law  and  equity  have  already  laid  down." 

Iq  the  earlier  part  of  the  judgment,  Baron  Channell  re- 
ferred to  the  case  of  Newstead  v.  Searles  (*),  and  said  that  it 
was  **a  direct  authority,  that  a  settlement  by  a  widow, 
about  to  marry,  ujion  her  children  by  a  former  marriage,  is 
good  against  a  subsequent  mortgagee."  He  looked  upon 
that  as  a  clear  authoritjr  in  favor  of  the  general  proposition 
that  that  was  an  exception  from  the  ordinary  rule.  Having 
referred  to  Clayton  v.  Earl  of  Winton  (*),  he  seemed  to 
have  considered,  having  regard  to  those  authorities,  that 
there  were  such  exceptions,  and  that  this  might  be  one; 
and  he  approved  of  the  view  that  had  been  taken  generally 
by  the  courts  as  to  the  application  of  the  Statute  of  Eliza- 
beth to  purchasers  taking  with  notice.  He  was  influenced 
by,  and  determined  the  case  upon  the  application  of  the 
cases  of  Newstead  v.  Searles  and  Clayton  v.  Earl  of  Winton 
to  that  particular  case — also  being  greatly  influenced  by  the 
moral  consideration  as  to  the  propriety  of  providing  for  the 
children.  When  the  case  came  before  tne  Court  of  Ex- 
chequer Chamber  there  were  very  elaborate  arguments  and 

(')  1  D.  M.  A  G.,  176.  (»)  3  Madd.,  802,  n. 

(»)  3  Madd.,  283.  O  West's  Rep.,  287. 
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judgments.  The  Lord  Chief  Justice  began  by  saying  (*), 
''I  am  of  opinion  that  the  decision  of  the  Court  of  Ex- 
chequer in  this  case  should  be  affirmed,  but  I  am  unable 
to  concur  in  the  reasons  on  which  the  decision  of  that  court 
appears  to  have  proceeded^"  Then  he  went  through  those 
reasons,  and  said  that  they  would  not  do  at  all,  but  said, 
"Nevertheless  I  am  of  opinion  that  this  limitation  may  be 
upheld."  He  referred  to  ^Nefwstead  v.  Searles  (")  and  [492 
Clayton  v.  Earl  of  Winton  ("),  and  said  that  the  present 
case  appeared  to  him  to  come  directly  within  the  principle 
of  Newstead  v.  Searles,  I  have  already  said  what  I  consider 
the  principle  of  the  decision  in  NeiDstead  v.  Searles  to  be ; 
and  for  reasons  which  I  have  given,  with  the  greatest  respect 
for  the  Lord  Chief  Justice,  I  say  that  Dickenson  v.  Wright  (*) 
does  not  appear  to  me  to  come  directly  within  the  decision 
in  Newstead  v.  Searles.  Mr.  Justice  "felackburn  approved 
of  and  adopted  a  paragraph  from  Mr.  Dart's  work,  which 
says  (*),  "if  such  a  stipulation  cannot  be  presumed  or 
proved" — a  stipulation  on  the  part  of  one  of  the  contracting 

!>arties  that  the  other  contracting  party  shall  settle  some  of 
lis  own  property  in  a  particular  wav — "the  limitations 
must,  it  is  conceived,  be  considered  voluntary,  and  void  as 
against  a  subsequent  bona  fide  purchaser."  Subsequently 
he  said,  "Yet  when,  as  in  Newstead  v.  Searles  and  Clayton 
v.  Earl  of  Winton^  and,  as  I  think,  in  the  principal  case, 
the  limitations  so  interfere  with  those  which  would  naturally 
be  made  in  favor  of  the  husb.and,  wife,  and  issue  as  to  indi- 
cate that  the  limitations  must  have  been  discussed,  and  made 
part  of  the  marriage  contract,  part  of  the  reciprocal  consid- 
erations between  the  husband  and  wife,  that  presumption  is 
rebutted  and  the  limitations  are  not  voluntary."  I  say  that 
I  adopt  what  is  here  said  by  Mr.  Justice  Blackburn  ;  but  it 
is,  I  consider,  inapplicable  to  the  case  now  before  me.  The 
question  which  arises  upon  the  construction  of  the  settle- 
ment is :  is  it,  or  is  it  not,  to  be  collected  from  the  settletnent 
that  the  intended  wife  stipulated  that  the  intended  husband 
should  settle  some  of  his  own  property  upon  his  child  by  a 
former  wife?  1  think  not.  1  think  the  bargain  was  that 
the  property  should  in  substance,  so  far  as  regards  the  issue 
of  the  intended  marriage  and  the  intended  wife,  not  be 
brought  into  settlement  at  all,  but  be  left  to  the  intended 
husband  to  make  a  settlement  upon  his  son,  this  being,  as  a 

(')  6  H.  A  N.,  870.  O  6  H.  &  N.,  401. 

(*)  West's  Rep.,  287.  (*)  6  H.  A  N.,  866. 

(3)  3  Madd.,  802,  n. 
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matter  of  convenience  and  economy,  done  by  the  same  in- 
strument as  the  settlement  of  the  wife's  property. 

It  was  said  that  there  was  evidence  to  show  that  there  was 
a  contract  made  in  favor  of  the  child  of  the  intended  hus- 
band by  the  first  wife.  For  that  purpose  reliance  was 
493]  placed  upon  the  *6th  paragraph  of  the  answer  of 
Thomas  Jenkins  the  elder.  But  that  paragraph,  giving  full 
weight  to  it,  so  far  from  supporting  the  proposition  con- 
tended for,  that  this  is  a  settlement,  the  result  of  a  contract 
made  by  the  intended  wife  in  favor  of  the  child  of  the  hus- 
band by  his  first  wife,  is  entirely  the  other  way.  [His 
Lordship  read  paragraph  6.]  According  to  that  statement, 
the  defendant  said,  ''  I  stipulated  with  my  intended  wife  that 
this  property  should  be  left  to  me  in  order  to  be  settled 
tipon  my  son ;  I  was  the  party  who  was  desiring  and  intend- 
ing that  to  be  done.  She  consented  to  my  being  able  to  do 
it ;  but  it  was  no  bargain  on  her  })art  that  any  such  settle- 
ment should  be  made.  She  claimed  no  interest  in  this 
property,  but  she  left  it  out  of  settlement  without  making 
any  requisition  in  respect  of  it,  and  left  it  to  me,  because  I 
was  anxious  to  make  a  settlement  myself  of  that  upon  my 
son ;  I  stipulated  for  that,  and  she  consented ;  so  tnat  she 
merely  gave  her  consent  to  that  being  done  by  me  for  which 
I  stipulated,  and  it  was  not  a  settlement  made  by  her,  or 
through  her,  or  at  her  instance  in  any  way."  I  refer  to 
that  in  aid  of  the  conclusion  that  this  is  nothing  more  than 
an  ordinary  voluntary  settlement  by  a  father  upon  his  son, 
and  is  therefore  inoperative  as  against  a  purchaser  for  valu- 
able consideration.  There  must  be  a  declaration  to  the 
effect  that  the  settlement  is  inoperative  as  against  the  con- 
tract, and  as  against  the  conveyance  to  be  made  to  the 
purchaser.  There  must  be  the  usual  declaration  that  the 
purchaser  is  entitled  to  specific  performance,  and  a  decree 
for  that  purpose.  The  original  defendant  must  pay  the 
costs  of  the  suit;  and  as  regards  the  son,  who  has  been 
made  a  party,  there  will  be  no  order  as  to  costs. 

Solicitors:  Charles  M.  James^  agent  for  C.  F.  and  G. 
James,  Merthyr  Tydvil ;  Sharp  <fe  XJUithorne^  agents  for 
Simons  &  Plews,  Merthyr  Tydvil. 
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[4  Chancery  Division,  496.] 
C.J.B.,  Dec.  4,  11,  1876. 

*/7i  re  S.  J.  Eslick.    Ex  parte  Phillips.     [496 
Ex  parte  Alexander. 

Jieputed  Ovmet^nhip — Order  and  Disposiiion — WWidraw€U  of  OoruerU  of  True  (honer 
— BiU  of  Sale  of  Oooda  in  two  separate  Hotuee — Possession  of  Goods  in  one  Hovse 
taken  before  Notice  of  Act  of  Bankruptcy, 

A  trader  executed  a  bill  of  sale  of  his  stock-in-trade  in  his  shop  and  his  farnitare 
in  his  dwelling  house  to  secdre  a  debt.  The  shop  and  the  dwelling  house  were 
situate  in  different  streets  in  the  same  town.  An  asent  of  the  bill  of  sale  holder 
took  possession  of  the  stock-in-trade  just  before  the  debtor  filed  a  liquidation  petition, 
but  he  did  not  take  possession  of  the  furniture  till  after  he  had  received  notice  of  the 
filing  of  the  petition : 

Heldy  that  the  possession  taken  of  the  stock-in-trade  operated  as  a  withdrawal  of 
the  consent  of  the  mortgagee  to  the  furniture  remaining  in  the  debtor's  order  and 
di^osition. 

The  day  before  the  possession  was  taken  the  mortgagee  had  instructed  his  agent 
to  go  and  take  possession  of  the  property. 

Semhle,  that  the  giving  of  these  instructions  amounted  to  a  withdrawal  of  the 
mortgagee's  consent  to  the  property  remaining  in  the  debtor's  order  and  disposition. 

These  were  two  appeals  from  an  order  made  by  the  judge 
of  the  Aberdare  County  Court. 

S.  J.  Ealick  was  an  upholsterer  at  Aberdare.  He  carried 
on  his  business  at  No  19  Dean  Street,  and  he  resided  at  No. 
15  Seymour  Street,  Aberdare.  On  the  2d  of  March,  1876, 
he  executed  a  bill  of  sale  by  way  of  mortgage  in  favor  of 
Moses  Phillips.  In  this  deea  Eslick  was  described  as  of  19 
Dean  Street,  and  of  15  Seymour  Street,  Aberdare.  It  con- 
tained a  recital- that  Phillips  had  agreed  to  lend  Eslick  £300 
upon  having  the  repayment  thereof,  together  with  £63  for 
interest  thereon,  secured  in  manner  thereinafter  expressed  ; 
and  by  the  operative  part,  in  consideration  of  the  £300  so 
advanced,  Eslick  assigned  to  Phillips  all  and  singular  tlie 
furniture,  fixtures,  utensils,  books,  plate,  linen,  and  other 
goods,  chattels,  and  effects  specified  and  referred  to  in  the 
schedule  thereinafter  written,  and  belonging  to  the  mort- 
gagor, then  being  in  or  about  the  dwelling  house  and  prem- 
ises of  the  mortgagor  at  No.  19  Dean  Street,  and  also  all 
other  goods,  chattels,  *and  effects  whatsoever  of  the  [497 
mortgagor  in  or  about  the  said  premiSes  not  comprised  in 
the  said  schedule,  and  also  all  or  any  goods,  chattels,  and 
effects  whatsoever  which  at  any  time  thereafter  should  be 
in  or  about  the  same  or  any  other  premises  of  the  mortgagor, 
whether  brought  there  in  substitution  for,  renewal  of,  or  in 
addition  to  the  goods,  chattels,  and  effects  thereby  assigned, 
or  any  of  them,  or  otherwise  howsoever :  To  hold  the  same 
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to  the  mortgagee  absolutely,  but  subject  as  thereinafter 
mentioned:  Provided  that,  in  case  the  mortgagor  should 
pay  to  the  mortgagee  the  sum  of  £363  by  twelve  consecutive 
monthly  instalments  of  £30  5s.  each,  the  first  to  be  paid  on 
the  2d  of  April,  1876  (and  in  default  of  payment  of  any  one 
instalment,  ne  should  forthwith  pay  the  whole  amount  re- 
maining unpaid),  until  by  means  of  such  payments  the  said 
sum  should  have  been  fully  satisfied,  together  with  all  costs, 
payments,  charges,  and  expenses  thereinafter  mentioned, 
then  the  deed  snould  cease  and  become  void.  And  it  was 
provided  that  if  the  mortgagor  should  make  default  iq  pay- 
ment of  the  sum  thereby  secured,  or  any  part  thereof,  at  the 
times  and  in  the  manner  thereinbefore  provided  for  payment 
thereof^  or  (whether  such  default  should  have  been  made  or 
not)  in  case  he  should  suffer  the  goods  to  be  distrained  for 
rent,  rates,  or  taxes,  or  to  be  seized  under  any  legal  process, 
or  should  remove  or  suffer  to  be  removed  the  goods,  or  any 
of  them,  from  the  premises  without  the  previous  consent  in 
writing  of  the  mortgagor,  or  shduld  maKe  any  assignment 
for  the  benefit  of  creditors,  or  file,  a  liquidation  i)etition,  or 
render  himself  liable  to  be  made  or  become  bankrupt,  then 
it  should  be  lawful  for  the  mortgagee  forthwith,  and  with- 
out any  previous  notice  or  demand,  to  take  possession  of  the 
mortgaged  property,  and  to  sell  it  and  repay  himself.  There 
was  a  further  power  given  to  the  mortgagee  at  any  time, 
whether  default  should  have  been  made  in  payment  of  the 
before-mentioned  sum  or  any  part  thereof  or  not,  to  seize 
the  property  and  retain  possession  thereof. 

The  schedule  comprised,  first,  the  stock-in-trade  in  the 
mortgagor's  business  premises;  and,  secondly,  the  house- 
hold furniture  and  effects  at  16  Seymour  Street,  his  dwell- 
ing house.  The  execution  of  the  deed  was  attested  by  W. 
H.  Bidgood,  an  auctioneer  residing  at  Cardiff,  where  Phillips, 
498]  who  was  a  money-lender,  also  resided.  *The  bill  of 
sale  was  duly  registered,  and  Bidgood  made  the  statutory 
affidavit  on  the  occasion  of  the  registration. 

The  instalments  which  fell  due  in  April,  May,  and  June 
were  paid  by  Eslick.  On  the  28th  of  June,  1876,  Phillips, 
having  heard  that  Eslick  had  been  removing  some  of  the 
property  comprised  In  the  bill  of  sale,  instructed  Bidgood 
to  go  over  to  Aberdare,  and,  if  he  found  that  this  had  been 
done,  to  seize  the  whole  of  the  property  and  sell  it  forthwith. 
Bidgood  left  Cardiff  by  the  first  train  the  next  morning,  and 
arrived  at  Aberdare  about  9.25  a.m.  He  then  went  to 
Eslick's  shop  at  19  Dean  Street.  Eslick  was  not  there,  but 
Bidgood  went  in  and  commenced  taking  an  inventory  of  the 
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pro|)erty.  At  ten  o'  clock  the  same  morning  Eslick  filed  a 
liquidation  petition  in  the  county  court,  but  Bidgood  had 
no  notice  of  this  until  after  he  had  entered  upon  19  Dean 
Street.  He  afterwards  put  a  man  into  possession,  and  later 
in  the  afternoon  of  the  same  day  he  put  another  man  into 
possession  of  the  property  at  16  Seymour  Street,  but  this 
was  not  done  until  after  he  had  received  notice  of  the  filing 
of  the  petition.  D.  T.  Alexander  was  subsequently  ap- 
pointed trustee  under  the  petition.  He  applied  to  the  court 
for  an  order  declaring  that  the  property  comprised  in  the 
bill  of  sale  was,  at  the  commencement  of  the  liquidation,  in 
the  order  and  disposition  of  the  debtor  with  the  consent  of 
Phillips,  and  had  therefore  passed  to  the  trustee,  and  also 
that  the  property  in  No.  16  Seymour  Street  was  not  com- 
prised in  the  bill  of  sale  at  all.  Both  the  debtor  and  his 
father  (who  was  present  when  the  bill  of  sale  was  executed) 
^deposed  that  that  part  of  the  schedule  which  related  to  the 
property  in  No.  16  Seymour  Street,  was  not  there  at  the 
time  of  the  execution,  and  the  suggestion  was  made  that  it 
had  been  added  after  the  execution  without  the  knowledge 
of  the  debtor.  Both  Phillips  and  Bidgood,  on  the  contrary, 
deposed  that  no  alteration  nad  been  made  in  the  schedule 
since  the  execution  of  the  deed.  The  judge  found  as  a  fact 
that  the  alleged  alteration  had  been  made  after  the  execu- 
tion, and  consequently  that  the  Seymour  Street  property 
was  not  comprised  in  the  deed.  His  honor  also  held  that 
the  goods  in  No.  19  Dean  Street  were  not  in  the  debtor's 
order  and  disposition  at  the  commencement  of  the  liquida- 
tion. He  decided,  therefore,  that  Phillips  was  entitled  to 
the  Dean  Street  property,  and  that  the  trustee  was  entitled 
to  the  ^Seymour  Street  property.  Phillips  appealed  [499 
from  that  part  of  the  order  which  related  to  the  Seymour 
Street  property,  and  the  trustee  appealed  from  that  part 
which  related  to  the  Dean  Street  property. 

Winslow^  Q.C.,  and  E.  C,  Willis,  for  Phillips :  The  words 
"at  No.  19  Dean  Street,"  in  the  operative  part  of  the  bill 
of  sale  are  mere  misdescription,  and  do  not  limit  the  general- 
ity  of  the  other  words,  wnich  are  sufficient  to  include  the 
Seymour  Street  property :  Doe  v.  Carpenter  (*).  So  that, 
independently  of  the  schedule,  the  Seymour  Street  property 
was  included.  But  on  the  evidence  we  contend  that  the 
judge  was  not  justified  in  finding  that  the  schedule  had  been 
altered  after  the  execution  of  the  deed.  And  as  to  the  ques- 
tion of  order  and  disposition,  Phillips,  by  giving  instructions 
to  Bidgood  on  the  28th  of  June,  withdrew  nis  consent  to  any 

0)  16  Q.  B.,  181. 


720  CHANCERY  DIVISION.  [Vol  IV. 

1876         In  re  S.  J.  Eslick.      Ex  parte  Phillips.      Ex  parte  Alexander.       C.J.B. 

• 

part  of  the  property  remaining  in  the  order  and  disposition 
of  the  debtor.  The  evidence  is  clear  that  Bidgood  took 
possession  of  the  Dean  Street  property  before  he  had  any 
notice  of  the  act  of  bankruptcy,  and  his  taking  possession 
of  that  was  a  virtnal  taking  possession  of  the  Seymour  Street 
property  also. 

De  Oex^  Q.C.,  and  Finlay  Knight^  for  the  trustee :  The 
debtor  and  his  father  having  both  positively  sworn  that  the 
schedule  had  been  altered,  it  was  the  duty  of  the  trustee  to 
submit  the  question  to  the  court.  It  is  clear  that  possession 
of  the  Seymour  Street  property  was  not  taken  until  long 
after  Bidgood  knew  of  the  filing  of  the  petition ;  that,  there- 
fore, was  ineffectual.  But,  in  truth,  Phillips  had  no  right 
to  take  possession  of  any  of  the  property,  as  no  default  had 
been  made  in  payment  of  any  of  the  instalments  of  the  debt. 
And,  before  Bidgood  had  notice  of  the  filing  of  the  petition, 
he,  according  to  his  own  storv,  had  done  nothing  but  begin 
taking  an  inventory  of  the  Dean  Street  property ;  he  had 
made  no  demand  for  payment,  and  had  done  no  act  amount- 
ing to  taking  possession.  The  property  in  both  the  houses 
therefore  remained  in  the  debtor's  order  and  disposition. 
As  to  the  alleged  alteration  in  the  schedule,  the  debtor  and 
his  father  are  disinterested  witnesses ;  Phillips  and  Bidgood 
500]  have  both  of  them  a  *strong  interest  in  the  matter. 
Doe  V.  Carpenter  (*)  was  a  case  of  a  will,  not  a  deed.  Ex 
parte  Arnold  (')  shows  that  the  giving  the  instructions  to 
Bidgood  did  not  amount  to  a  withdrawal  of  Phillip's 
consent. 

Bacon,  C.J.,  after  stating  the  provisions  of  the  bill  of 
sale,  continued : 

Upon  the  construction  of  the  deed  itself  I  do  not  think  it 
possible  to  doubt  that  it  is  an  effectual  assignment,  by  way 
of  mortgage,  of  all  the  articles  specified,  all  the  chattels  as 
well  in  Seymour  Street  as  in  Dean  Street.  But  it  is  said 
that  this  instrument  is  impeached  by  the  evidence,  and  this 
is  perhaps  the  most  important  of  the  points  which  have  been 
argued.  The  deed  is  proved  by  the  attesting  witness  to 
have  been  when  it  was  executed  by  the  mortgagor  in  the 
state  in  which  it  now  appears.  The  deed  is  produced  in 
that  form,  and  it  is  impeached  by  the  debtor  and  his  father, 
who  say  that  the  last  paragraph  in  the  schedule  has  been 
added  since  the  deed  was  executed.  Was  it  ever  heard  of 
in  any  court  that  a  deed  could  be  impeached  by  such  evi- 
dence and  upon  such  grounds?  A  deed,  which  on  its  face 
is  open  to  no  suspicion,  and  which  is  proved  by  the  attest- 

(')  16  a  B.,  181.  («)  3  Ch.  D.,  70. 
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ing  witness,  is  sought  to  be  impeached  by  such  a  statement 
as  that.  I  say  that  such  evidence  is  not  to  be  regarded.  It 
does  not,  however,  rest  there,  because  the  witnesses  were 
cross-examined,  and  the  learned  judge,  as  I  understand, 
was  of  opinion  that  there  were  some  other  circumstances 
which  raised  suspicion,  for  instance,  that  there  is  a  difference 
in  the  color  of  the  ink  in  the  two  parts  of  the  schedule.  I 
can  see  no  such  difference.  I  can  see  a  difference  in  the  ink 
with  which  the  attesting  witness's  name  is  signed  and  the 
other  ink;  but  that  is  explained,  because  he  says  that  he 
did  not  attest  it  until  he  got  to  his  house  at  night,  and  then 
he  wrote  his  name  at  the  bottom  of  it.  That  is  the  only 
difference  that  I  can  find  in  the  color  of  the  ink.  Then  it 
lias  been  urged  by  Mr.  De  Gex  that  there  is  a  line  drawn 
under  the  first  part  of  the  schedule,  from  which  the  inference 
is  that  the  contents  originally  ended  where  that  line  was 
drawn.  I  do  not  think  that  anjr  such  inference  properly 
arises.  The  circumstance  is  a  *trifling  one  in  itself,  [501 
but  it  is  exactly  that  which  in  the  most  common  course  of 
business  would  be  likely  to  happen.  The  man  who  draws 
the  schedule  has  two  paragraphs  to  deal  with — two  different 
schedules,  if  you  like  to  call  them  so.  Having  finished  one 
he  draws  a  line  to  separate  it  from  that  which  follows.  I 
think  that  the  existence  of  that  line  does  not  give  rise  to  the 
shadow  of  a  suspicion.  I  am  uhable  to  concur  with  the 
learned  judge  in  saying  that  the  deed  was  not  executed  in 
the  form  in  which  it  now  appears,  forming  my  judgment 
upon  that  kind  of  .evidence  by  which  deeds  are  ordinarily 
proved  in  courts  of  justice. 

Then  comes  the  question  of  order  and  disposition.  In  the 
argument  on  behalf  of  the  trustee  that  phrase  has  been  re- 
peated very  often,  but  those  pertinent  words  of  the  statute, 
''with  the  consent  of  the  true  owner,"  have  been  alwavs 
omitted.  And  what  kind  of  consent  is  to  be  ascribed  to  the 
true  owner  here?  The  question  of  order  and  disposition 
with  the  consent  of  the  true  owner  has  been  at  all  times  in 
the  administration  of  bankruptcy,  and  still  is,  a  question 
for  the  jury,  a  question  of  fact,  and  you  must  prove  the 
fact  that  the  true  owner  consented  equally  with  the  fact,  if 
you  rely  upon  it,  that  the  goods  were  in  the  order  and  dis- 
position of  the  debtor.  Can  a  revocation  of  the  consent  be 
by  any  human  means  established  more  distinctly  than  it  is 
upon  the  evidence  here?  The  mortgagee  the  night  before 
the  day  on  which  the  seizure  is  made  authorizes  his  agent  to 

S»o  to  the  place,  and,  by  virtue  of  the  mortgage  which  he 
lolds,  then  and  there  to  take  possession  of  the  goods.     That 
20  Eng.  Rep.  91 
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is  his  act,  and  that  is  the  mission  of  his  agent.  The  agent 
goes  and  he  meets  the  debtor  at  the  railway  station.  He 
goes  to  his  house,  he  executes  his  mission  ;  he  does  not  lit- 
erally lay  hands  on  the  goods,  but  he  walks  in  and  takes 
possession  of  them  exactly  as  a  sheriflPs  oflScer  takes  posses- 
sion of  goods  when  he  is  putting  in  force  a  writ  of  execu- 
tion ;  that  is,  he  takes  possession  and  would  not  allow  any 
one  else  to  remove  them.  How  could  there  be  a  more  plain 
and  perfect  possession  taken  in  the  eye  of  the  law  or  as  a 
•matter  of  fact  than  that  which  Bidgood  took  on  that  morn- 
ing, and,  as  the  evidence  plainly  proves,  before  the  liquida- 
tion petition  was  filed.  According  to  the  practice  of  the 
502]  court  it  could  not  be  tiled  before  ten  o'clock,  *and 
possession  was  taken  sufficientlv  long  before  ten  o'clock. 
Then  it  is  said  that  he  did  not  take  possession  of  the  prop- 
erty in  Seymour  Street  before  the  tiling  of  the  petition.  He 
did  take  possession  of  what  he  then  could.  If  ne  were  busy 
in  securing  that  which  was  at  Dean  Street,  and  had  not  time 
until  three  o'clock  in  the  afternoon  to  go  up  to  Seymour 
Street,  that  is,  in  my  opinion,  a  sufficient  taking  of  posses- 
sion. If  he  went  in  by  virtue  of  this  deed,  which  compre- 
hended Seymour  Street  as  well  as  Dean  Street,  and  took 
possession  of  Dean  Street,  and  as  soon  as  he  could  went  on 
to  Seymour  Street,  that,  I  think,  was  enough.  But  where 
is  the  consent  of  the  mortgagee  1  Assuming  that  the  prop- 
erty in  Seymour  Street  was  in  the  order  and  disposition  of 
the  debtor,  it  was  not  so  with  the  consent  of  the  true  owner. 
He  had  done  all  that  he  could  to  assert  his  title.  He  has 
entirely  negatived  the  notion  that  there  was  any  consent  on 
his  part  to  the  property-  remaining,  after  Bidgood  arrived, 
in  tne  order  and  disposition  of  the  debtor.  1  do  not  know- 
any  authority,  and  I  do  not  believe  there  is  any,  which  says 
that  taking  possession  of  part  of  the  property  only,  releases 
the  rest.  There  was  one  case  where  execution  was  levied, 
and  an  attempt  was  made  to  say  that  it  was  a  partial  levy 
only,  but  in  tnat  case,  although  some  of  the  goods  were  sit- 
uated at  a  distance,  it  was  decided  that  the  execution  was 
perfect.  But,  without  any  reference  to  that  case,  and  sim- 
ply on  the  facts  before  me,  and  on  the  well  established  law 
■  applicable  to  this  question,  I  think  that  the  attempt  to  im- 
peach this  bill  of  sale  has  wholly  failed,  that  its  true  con- 
struction is  beyond  a  doubt,  and  that  it  is  proved  that  before 
the  liquidation  petition  was  filed  the  consent  of  the  mort- 
gagee was  withdrawn,  even  if  possession  had  not  been 
taken  of  the  property.  I  am  of  opinion,  therefore,  that  the 
mortgagee  is  entitled  to  the  proceeds  of  the  goods  both 
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in  Dean  Street  and  in  Seymour  Street.  The  trustee  must 
pay  the  mortgagee's  costs*  of  both  the  appeals,  but  I  make 
no  order  as  to  the  costs  of  the  hearing  in  the  county  court. 

Solicitors  for  mortgagee:  Bell^  Brodrick  &  Grag^  agents 
for  H.  P.  Linton,  Aberdare. 

Solicitors  for  trustee:  Hacoii  &  Turner^  agents  for  D. 
Richards  Aberdare. 


[4  Chancery  Division,  603.] 
C.J.B.,  Nov.  20;  Dec.  18,  1876. 
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Bill  of  Sale— Regijtlration— Fixtures— Bills  of  Sale  Act,  1864  (17  <fc  18  Viet.  c.  86), 

S8.   1,  7. 

A  lease  of  a  piece  of  land  was  granted  to  a  trader,  he  covenanting  to  build  upon  it 
a  steam  saw-mlll,  messuages,  or  dwelling  houses,  and  at  the  end  of  the  term  to  yield 
up  to  the  lessor  the  land,  buildings,  and  fixtures,  except  the  steam  saw-mill,  ma- 
chinery, fixtures,  and  things  connected  therewith,  which  it  was  agreed  the  lessee 
luieht  remove.  The  lessee  afterwards  mortgaged  the  property,  the  mortgage  deed 
assigning  the  land,  together  with  the  steam  sawmills  and  buildings  thereon,  and 
the  steam  engines,  boilers,  fixed  and  movable  machinery,  plant,  implements,  and 
utensils  fixed  to,  placed  upon,  or  used  in  or  about  the  ground,  hereditaments,  saw- 
milU,  and  buildings,  to  hold  the  hereditaments,  and  such  of  the  machinery,  plant, 
<fec.,  as  were  in  the  nature  of  landlord's  fixtures,  to  the  mortgagee  for  the  residue 
of  the  term,  and  as  to  such  of  the  machinery  and  premises  as  were  in  the  nature 
of  tenants'  or  trade  fixtures  to  the  mortgagee  absolutely,  subject  to  redemption. 

The  deed  contained  a  power  for  the  mortgagee,  in  default  of  payment  of  the  mort- 
gage money,  to  sell  the  premises,  or  any  part  or  parts  thereof,  either  together  or  in 
parcels.  The  deed  was  not  registered  under  the  Bills  of  Sale  Act.  The  mortgagor 
tiled  a  liquidation  petition.  The  mortgage  money  remained  due.  The  mortgagee 
had  not  taken  possession  of  any  of  the  property  comprised  in  the  deed  : 

Held,  that  the  effect  of  the  deed  was  to  authorize  the  mortgagee  to  sever  the  trade 
fixtures  from  the  premises,  and  to  deal  with  them  separately,  and  consequently  that 
the  deed,  not  having  been  registered  under  the  Bills  of  Sale  Act,  was  void  qua  the 
trade  fixtures  as  against  the  trustee  in  the  liquidation. 

This  was  an  appeai  from  a  decision  of  the  judge  of  the 
Aberdare  County  Court. 

By  an  indenture  of  lease  dated  the  13th  of  May,  1874,  the 
Waynes  Merthyr  Steam  Coal  and  Iron  Works,  Limited,  de- 
mised to  Elisha  Eslick,  a  cabinet  maker  and  timber  merchant 
at  Aberdare,  his  executors,  administrators,  and  assigns,  a 
piece  of  ground  in  Aberdare  for  the  residue  of  a  term  of 
sixly-eight  years  from  the  25th  of  March,  1856  (less  the  last 
three  days  of  the  term),  at  the  yearly  rent  of  £50.  The 
lease  contained  a  covenant  by  the  lessee  that  he  would  at 
his  own  cost,  on  or  before  the  1st  of  January,  1875,  build 
and  completely  finish  on  the  demised  premises  a  building 
*for  the  purposes  of  a  steam  saw- mill,  or  messuages,  [504 
or  dwelling  houses.     And  also  would  at  all  times  during 
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the  demise,  at  his  own  cost,  uphold,  repair,  maintain,  paint, 
cleanse,  and  keep  the  said  buildings,  &c.,  and  the  fixtures 
and  other  conveniences  which  should  belong  thereto ;  and 
also  would,  at  the  end  or  other  sooner  determination  of  the 
demise,  yield  up  to  the  lessors  the  said  piece  of  ground, 
buildings,  &c.,  and  all  fixtures  and  other  things  whatsoever 
which  during  the  said  term  should  be  fixed  to  the  freehold 
of  the  said  premises,  in  good  repair  and  condition  in  all  re- 
spects, except  the  steam  saw-mill,  apparatus,  machinery, 
fixtures,  and  things  connected  therewitn,  and  which  it  was 
thereby  agreed  the  lessee  miffht  remove,  making  good  how- 
ever all  such  damage  as  might  be  done  to  the  premises  in 
such  removal. 

By  an  indenture  of  mortgage  dated  the  22d  of  August, 
1874,  and  made  between  Eslick  of  the  one  part,  and  Mar- 
cus Moxham,  a  timber  merchant  at  Swansea,  of  the  other 
part,  after  a  recital  of  the  lease  of  the  13th  of  May,  1874,  it 
was  witnessed  that,  in  consideration  of  £1,300  lent  to  Eslick 
by  Moxham,  Eslick  covenanted  to  repay  the  £1,300  with  in- 
terest on  the  1st  of  January,  1875 ;  and  Eslick  assigned  to 
Moxharti  all  and  singular  the  piece  of  ground,  heredita- 
ments, and  premises  comprised  in  the  lease,  '*  together  with 
the  steam  saw-mills,  offices,  erections,  and  buildings  which 
have  been  or  may  hereafter  be  erected,  constructed,  and 
built  upon  the  said  piece  of  ground,  and  the  steam  engines, 
boilers,  fixed  and  movable  machinery,  plant,  implements, 
and  utensils  now  or  hereafter  fixed  to  or  placed  upon  or 
used  in  or  about  the  said  ground,  hereditaments,  saw-mills, 
offices,  and  buildings ;  To  have  and  to  hold  the  said  here- 
ditaments and  such  of  the  said  machinery,  plant,  utensils, 
and  premises  hereinbefore  expressed  to  be  hereby  assigned 
as  are  in  the  nature  of  landlord's  fixtures  and  cannot  law- 
fully be  removed  by  the  lessee,  unto  the  said  M.  Moxham, 
his  executors,  administrators,  and  assigns  henceforth  for  all 
the  residue  now  to  come  and  unexpired  of  the  said  term  of 
sixty-eight  years  less  three  days ;  and,  as  to  the  rest  of  the 
said  machinery  and  premises  as  are  in  the  nature  of  tenants' 
or  tmde  fixtures  and  can  lawfully  be  removed  by  the  lessee 
thereof,  unto  the  said  M.  Moxham,  his  executors,  adminis- 
505]  trators,  and  *assigns,  absolutely,"  subject  to  a  pro- 
viso for  reassignment  on  payment  of  the  mortgage  money 
and  interest.  The  deed  contained  a  power  for  the  mort- 
gagee, at  any  time  after  the  1st  of  January,  1876,  without; 
i\ny  further  consent  on  the  part  of  the  mortgagor,  *'to  sell 
the  said  premises  hereinbefore  expressed  to  be  hereby  as- 
signed, or  any  part  or  parts  thereof,  either  together  or  in 
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parcels."     This  deed  was  not  registered  under  the  Bills  of 
Sale  Act. 

In  July,  1876,  Eslick  filed  a  liquidation  petition.  His 
creditors  resolved  on  a  liquidation  Tby  arrangement,  and  D. 
T.  Alexander,  was  appointed  trustee.  A  considerable  sum 
remained  due  to  Moxham  upon  his  mortgage.  He  had  not 
taken  possession  of  any  of  tne  mortgaged  property. 

The  trustee  applied  to  the  county  court  for  an  order  that 
the  steam  engine,  saw-mill,  machinery,  and  other  trade 
fixtures,  and  also  the  tools,  implements,  and  utensils  in 
and  about  the  steam  saw-mills  comprised  in  the  mortgage 
belonged  to  him  and  not  to  the  mortgagee.  The  judge 
held  that  the  mortgagee  was  entitled  to  the  property  m 
question,  and  refused  the  application  with  costs.  The  trus- 
tee appealed. 

Moxham  made  an  affidavit,  in  which  he  deposed  that  the 
premises  included  in  the  lease  could  well  be  separated  for 
the  carrying  on  of  distinct  businesses ;  that  saw-mills  were 
not  a  necessary  adjunct  to  the  business  of  a  timber  merchant, 
but  might  be  let  and  occupied  separately  from  the  timber 
yard  ;  and  that  the  office,  also,  might  be  occupied  separately, 
being  a  detached  and  separate  building.  He  also  said  that 
the  machinery  could  not  be  taken  away  from  the  buildings 
without  injuring  them. 

Little^  Q.C.,  and  Romer^  for  the  appellant:  The  mort- 
gage ought  to  have  been  registered  under  the  Bills  of  Sale 
Act,  in  order  to  give  it  validity  against  the  trustee  so  far  as  it 
relates  to  the  tenants'  and  trade  fixtures :  Bills  of  Sale  Act, 
1854  (17  &  18  Vict.  c.  36),  ss.  1,  7.  The  principle  of  the  de- 
cisions is  that,  if  the  fixtures  are  dealt  with  separately,  so 
as  to  give  the  mortgagee  power  to  remove  them  and  sell 
them  separately  from  the  land  and  buildings  to  which  they 
are  attached,  then  the  deed  must  be  registered  as  a  bill  of 
sale :  Mather  v.  Fraser  (*) ;  Waterfall  *v.  Peni-  [506 
stone  (") ;  Boyd  v.  Shorrock  {*) ;  Beghie  v.  FenwicJc  (*) ;  Haw- 
try  v.  Butiin  (*) ;  Ex  parte  Daglish  (") ;  Ex  parte  Bar- 
clay (^).  In  the  present  case  it  was  clearly  intended  to  give 
the  mortgagee  power  to  deal  with  the  fixtures  separately. 
Therefore  Ex  parte  Daglish  applies,  and  not  Ex  parte 
Barclay,  The  county  court  judge  thought  the  House  of 
Lords  had  taken  a  different  view  of  the  law  in  Meux  v.  Ja- 
cobs (').     But  in  that  case  there  was  no  bankruptcy ;  the 

(»)  2  K.  A  J.,  636.  .  (»)  Law  Rep.,  8  Q.  B.,  290. 

(«)  6  E.  A  B.,  876.  («)  Law  Rep.,  8  Ch.,  1072. 

(3)  Law  Rep.,  5  Eq.,  72.  (')  Law  Rep.,  9  Ch.,  576. 

O  Law  Rep ,  8  Ch.,  1076  n.  C)  Law  Rep.,  7  H.  L.,  481. 
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question  was  only  one  of  priority  between  two  incum- 
brancers. 

De  Oex^  Q.C.,  and  Everitt^  for  the  mortgagee:  The 
turning  point  of  the  decision  in  Ex  parte  Daglish  was  the 
language  of  the  power  of  sale,  which  was  very  different  from 
that  contained  in  the  deed  now  in  question.  Moreover,  there 
the  mortgage  was  made  by  underlease ;  here  it  is  made  by 
assignment.  The  fixtures  were  there  treated  as  a  distinct 
subject  of  mortgage,  which  is  not  the  case  here.  WaterfaU 
V.  Penistone  and  Mather  v.  Eraser  (*)  both  show  that  the 
true  criterion  is  whether  the  fixtures  would  have  passed  by 
the  deed  without  being  specially  named.  Meux  v.  Jacobs^ 
too,  is  an  authority  to  show  that  they  would.  The  question 
is,  does  the  contract  authorize  the  mortgagee  to  sever  the 
fixtures  and  sell  them  separately  ?  In  the  present  case  the 
evidence  shows  that  the  property  might  be  conveniently 
sold  in  separate  lots,  and  thereiore  the  language  of  the  power 
of  sale  can  be  satisfied  without  implying  an  intention  that 
the  fixtures  should  be  severed,  ^x  parte  Barclay  there- 
fore applies,  and  not  Ex  parte  Daglish.  The  severance 
must  be  one  which  is  necessarily  contemplated  by  the  mort- 
gage deed.  The  habendum  in  the  present  case  could  not 
properly  have  been  in  any  other  form,  and  the  power  of  sale 
does  not  assist  the  argument.  In  Williams  v.  Evans  (')  it 
was  held  that  the  tenant's  fixtures  were  comprised  in  a  de- 
posit of  a  lease  by  way  of  equitable  mortgage.  There  is  no 
distinction  in  principle  between  a  mortgage  of  freeholds  and 
a  mortgage  of  leaseholds. 

507]  *Bacon,  C.J.:  The  question  is,  whether  this  deed, 
so  far  as  it  relates  to  the  trade  fixtures,  is  within  the  Bills  of 
Sale  Act  or  not.  If  it  is,  as  it  has  not  been  registered  it  is 
void  as  against  the  trustee  in  bankruptcy  of  the  mortgagor. 
That  is  the  question  which  I  have  to  decide.  Without  re- 
ferring to  any  of  the  earlier  cases,  in  my  opinion  the  de- 
cision in  Ex  parte  Daglish  {*)  covers  the  present  case.  Tlie 
case  of  Ex  parte  Barclay  (*)  was  distinguished  from  that, 
Lord  Justice  James  saying  that  the  distinction  was  thin,  but 
substantial.  The  distinction  was  this,  that  although  in  Ex 
parte  Barclay  the  deed  gave  the  mortgagee  power  to  sell 
the  mortgaged  property,  either  together  or  in  parcels,  yet 
the  court  held  that  he  had  no  power  to  sever  the  trade  fix- 
tures from  the  house  and  sell  them  separately.  The  fixtures 
passed  to  him  merely  as  a  part  of  the  house  by  means  of  the 
underlease  to  him.     If,  however,  there  is  an  assignment  of 

(')  2  K.  A  J.,  686,  (»)  Law  Rep.,  8  Ch.,  1072. 

0  23  Beav.,  239.  {*)  Law  Rep.,  9  Ch.,  576. 
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fixtures  as  a  separate  property,  the  intention  being  that  the 
mortgagee  shall  deal  with  them  separately,  then  the  Bills 
of  Sale  Act  applies.  The  policy  of  the  law  is  clear.  The 
words  of  the  assignment  in  the  present  case  are  sufficient  to 
give  tlie  mortgagee  the  fixtures  of  every  kind.  Then  the 
habendum  is  in  two  parts,  and  nothing  can  be  more  distinct 
and  separate  than  the  description  of  that  which  is  included 
in  the  second  part  of  the  habendum^  and  which  is  to  be  held 
by  the  mortgagee  absolutely.  But  in  whatever  terms  the 
deed  may  be  expressed,  the  intention  of  the  parties  governs 
the  construction.  Can  there  be  a  shadow  of  doubt  that  the 
mortgagor,  being  possessed  of  two  kinds  of  propertv,  that 
in  which  he  had  an  absolute  interest,  and  that  which  he  had 
only  the  right  to  use  for  a  term,  intended  to  deal  with  those 
two  things  separately  ?  The  language  of  the  power  of  sale 
makes  the  intention  of  the  parties  still  more  distinct.  The 
assignment  comprises  all  the  property,  but  the  Jiahendum 
declares  that  the  mortgagee  shall  hold  the  two  classes  of 
property  with  perfectlv  different  rights.  The  cases,  as  well 
at  common  law  as  in  the  Court  of  Chancery,  appear  to  have 
clearly  decided  that,  to  render  such  a  separate  assignment 
of  trade  fixtures  valid  as  against  the  trustee  in  bankruptcy 
of  the  assignee,  the  deed  must  be  registered  *under  [50o 
the  Bills  of  Sale  Act.  The  case  of  Meux  v.  Jacobs  {')  was  a 
very  singular  one.  The  decision  of  the  Master  of  the  Rolls 
was  founded,  as  the  report  shows,  upon  an  entire  misstate- 
ment of  the  facts.  It  afterwards  was  found  that  neither  of 
the  bills  of  sale  had  been  registered,  and  in  truth  the  Bills 
of  Sale  Act  had  no  application,  for  there  had  been  no  bank- 
ruptcy of  the  mortgagor.  The  judgments  of  the  House  of 
Lords  explained  very  clearly  the  distinction  between  those 
cases  to  which  the  Bills  of  Sale  Act  applies  and  those  to 
which  it  does  not,  and  all  the  previous  decisions  were  re- 
viewed. The  decision  of  the  Master  of  the  Rolls  was  reversed 
on  the  ground  that  the  facts  of  the  case  were  different  from 
those  which  had  been  stated  to  him.     In  the  present  case  the 

1'ndge  of  the  county  court  appears  to  have  thought  that  the 
louse  of  Lords  had  in  some  way  impugned  the  authority  of 
the  decision  of  the  Court  of  Appeal  in  JSx  parte  Daglishi^), 
The  decision,  however,  in  Meux  v.  Jacobs  was  founded 
upon  the  case  being  one  to  which  the  Bills  of  Sale  Act  had 
iio  possible  application  ;  it  had  nothing  to  do  with  the  ques- 
tion which  was  decided  in  Ex  parte  Daglisli,  The  pres- 
ent case  is,  in  my  opinion,  as  clearly  within  the  words  of  the 
act  as  it  is  within  the  policy  of  the  law.     It  is  governed  by 

(')  Law  Rep.,  V  H.  L.,  481.  (')  Law  Rep.,  8  Ch.,  1072. 
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Ex  parte  Daglish^  and  not  by  Ex  parte  Barclay  (^),    The 
order  of  the  county  court  must  be  reversed,  and  it  must  be 

declared  that  the  appellant  is  entitled  to  the  property,  and 
he  must  have  his  costs. 

Solicitors  for  appellant :  Torr  &  Co,^  agents  for  Griffith  & 
Corbett,  CardiiBE. 

Solicitors  for  mortgagee:  Tamplin^  Tayler  &  Joseph^ 
agents  for  Strick  &  Bellingham,  Swansea. 

(0  Law  Rep.,  9  Oh.,  676.  . 

See  13  Eng.  Rep. ,  14  note  ;  18  Eng.  the  lessee  was  the  owner ;  and  in  such 
Rep..  61  note  ;  O'Hamway,  etc.,  «.  case,  if  the  owner  of  the  fee  should 
Uawley,  44  Iowa,  57,  24  Amer.  Rep.,  neglect  to  discharge  the  lien,  upon  the 
719i  ftnd  note  p.  726,  citing  McRae  i?.  consummation  of  a  sale  under  the  de- 
Central  Nat.  Bank,  66  N.  Y.,'489.  cree  establishing  it,  he  would  be  com- 

As  to  the  legal  character  of  rolling  pelled  to  accept  another  tenant :  Dobs- 
stock  of  railro^s,  see  4  Southern  Law  chuetz  -r.  Hollidaj,  82  Ills.,  372. 
Rev..  N.S.,  198.  See  ante,  478  note. 

Where  chairs  were  furnished  to  a  Otherwise  if  the  estate  of  the  lessee 

theatre,  of  a  pattern  that  had  to  be  had  been  in  itkCi  forfeited  and  the  facts 

made  with  s]>ecial  reference  to  the  size,  warrant  a  declaration  of  forfeiture  by 

shape,  and  plan  of  the  auditorium  of  the  lessor.     The  landlord  must  estab- 

the  theatre  in  which  they  were  to  be  lish  affirmatively  a  forfeiture  of  the 

placed,  and  were  screwed  to  the  floor,  lease,  and  that  he  has  performed  the 

as  they  could  not  stand  alone:    Held,  necessary  acts  to  declare  a  forfeiture  : 

that  they  formed  a  part  of  the  build-  Dobschuetz  'o.  Holliday,  82  Ills,  374 ; 

ing,  and  that  a  mechanic's  lien  could  Cheney  t.  Bonnell,  58  Ills.,  268. 

be  filed  and  enforced  against  the  build-  Where  a  lessee  of  land,  whose  estate 

ing  by  one  furnishing  them  :  Gross  9.  only  is  sought  to  be  subjected  to  a  mc- 

Jackson,  6  Daly,  463.  chanic's  'lien,  surrenders  his  estate  to 

A  steam  engine,  machinery  an<l  fix-  the  owner  of  the  fee,  a  decree  estab- 

tures  attached  to  the  soil  by  a  lessee  lishing  the   lien   may   properly  order 

thereof  for  the  purpose  of  hoisting  coal  that,   in  default  of   payment  of    the 

from  mines  situated  thereon,  including  amount  of  the  lien  by  the  lessee  or  the 

all  boxes  and  other  necessary  appli-  owner  to  whom  he  has  surrendered, 

ances'  connected  therewith,  become  a  the  interest  of  all  the  parties  therein 

part    of    the    lessee's    eatate    therein :  be  sold ;  such  a  decree  would  be  con- 

Dobschuetz  v.  Holliday,  82  Ills.,  371.  strued  as  applying  to  the  interest  of 

Although,  by  the  terms  of  a  lease,  the  parties  in  the  leasehold  estate,  in- 
ihe  lessee  has  the  privilege  of  removing  eluding  the  improvements  for  which 
all  machinery  and  fixtures  placed  upon  the  lien  is  established  :  Dobschuetz  r. 
the  leased  premises,  yet  an  engine  and  Holliday,  83  Ills.,  371. 
fixtures  attached  to  the  soil  are  a  part  Gas  nxtures,  as  distinguished  from 
of  the  estate  itself  until  severed,  and  a  gas  fittings, -such  as  chandeliers  and 
mechanic  or  material  man,  who,  under  brackets,  are  not  fixtures,  and  do  not 
a  contract  with  the  lessee,  furnishes  pass  on  a  sale  of  a  house  to  the  pur- 
such  engine  and  fixtures,  and  puts  it  chaser  :  Jarechi  «.  Philharmonic  Soci- 
up  on  tlie  premises,  is  entitled  to  a  ety,  33  Leg.  Int.,  101,  Supreme  Court, 
mechanic's  lien,  against  the  estate  of  Penn.,  not  reported  in  regular  reports; 
the  lessee  on  account  thereof :  Dobs-  Vaughan  v.  Haldeman,  33  Penn.  St. 
Bchuetz  V.  Holliday,  82  His.,  371.  Rep.,  522. 

A  voluntary  surrender  by  the  lessee  Machinery  erected  by  a  lessee  to  car- 
of  the  leased  premises  to  his  landlord,  ry  on  his  business  is  personal  property 
before  the  expiration  of  his  lease,  can-  during  his  term  ;  it  may  be  sold  on 
not  affect  a  mechanic's  lien  upon  the  execution  against  him,  and  the  pur- 
leasehold  estate,  which  attached  whilst  chaser  may  remove  it  before  the  ex  pi. 


Vol  IV.]                               CHANCERY  DIVISION.                                      729 

C.J.B.                           In  re  £.  Eslick.      Ex  parte  Alexander.  1876 

ration  of  the  term  :  Heffner  v.  L.Lewis,  In  such  action,  the  plaintiff  need  not 

73  Penn.  St.  R. ,  302.  prove  actual  knowledge  of  his  mort- 

Where  a  railway  company,  under  a  gageon  the  part  of  the  defendant ;  con- 
license  from  the  owner  of  real  estate,  structive  notice,  by  proper  r^stration, 
laid  down  ties  and  rails  thereon,  the  is  sufficient.  Nor  need  he  prove  that 
ties  and  rails  so  laid  down  do  not  be-  the  defendant  acted  fraudulently,  or 
come  fixtures:  Cayuga,  etc.,  v.  Niles,  intended  to  injure  him  ;  actual  damage, 
'13  Hun,  170.  necessarily  resulting  from  the  defen- 

Trover  for  conversion  will  not  lie  dant's  acts,  is  the  legal  basis  of  his 
against  one  who,  without  notice,  has  suit.  Nor  is  the  insolvency  of  his 
purchased  real  property,  a  part  of  debtor  a  material  fact, 
which  had  been  sold  to  the  lessees  of  In  such  action  the  damages  recover- 
his  vendor,  as  personalty,  with  a  stip-  able  are  to  be  measured  by  injury  to 
ulation  that  title  should  not  pass  until  the  mortgage  as  a  security;  and  if  it  be 
it  was  paid  for,  but  which  had  been  doubtful  whether  the  damages  should 
allowed  to  be  made  a  part  of  the  realty,  not  go  to  the  first  mortgagee,  the  court 
So  held  where  one  bought  a  mill  with-  will  exert  its  equitable  powers  to  con- 
out  notice  that  the  water  wheels  were  trol  the  disposition  of  the  fund  so  that 
subject  to  such  an  arrangement:  Knowl-  no  injustice  maybe  done:  Jackson  t. 
ton  tJ.  Johnson,  87  Mich.,  47.  Turrell,  B9  N.  J.  Law,  329. 

Otherwise  where  one  purchases  with  The  legal  title  to  land  was  in  the  de- 
notice  of  such  an  arrang^ement :  Crrp-  f endant's  wife,  and  the  equitable  inter- 
pen  v.  Morrison,  18  Mich.,  28.  est  in  the  plaintiffs,  except  a  portion  of 

A  mortgage  of  a  building  covers  an  a  certain  value  to  be  assigned  to  her 

engine  and  boiler,  a  steam  gauge,  a*  by  a  master  :   Held,  that  a  bam  erected 

water  tank,  a  steam  pump  connected  on  the  premises  in  controversy,  during 

therewith,  and  the  shafting  therein,  the  pendency  of  the  suit,  became  a  part 

iutended  to  permanently  increase  the  of  the  realty,  and,  it  not  appearing 

value  of  the  building  for  occupation ;  that  it  was  erected  by  the  wife,  was 

but  not  machines  which  are  incidental  properly  included  in  the  appraisal  by 

merely,  to  the  particular  business  car-  the  master,  of  the  premises  set  off  to 

ried  on  in  the  building  at  the  time,  the  plaintiffs  :    Samson  v.  Alexander, 

although  some  of  them  are  attached  to  67  Maine,  523. 

the  building  by  nails  or  bolts:  McCon-  The  purchaser  at  a  foreclosure  sale 

nell  t).  Blood,  123  Mass.,  47  ;  State  Bauk  becomes  the  owner  of  the  crops  then 

tJ.  Kercheval,  65  Missouri,  682.  growing  upon  the  premises,  notwith- 

See,  however.  Wells  v.  Maples,  15  standing  the  purchaser  at  such  sale 

Hun,  90.  held  the  legal  title  to  the  lands  under 

A  mortgagee  of  real  estate,  whose  a  parol  agreement  to  make  certain  ad- 
debt  is  due,  but  who  has  not  entered  vances  and  hold  the  land '  as  security, 
into  possession,  cannot  maintain  re-  where  it  is  not  claimed  he  was  under 
plevin  for  a  specific  chattel,  which  the  any  obligation  to  remove  the  incum- 
mortgagor  or  his  assigns  has  severed  brance  under  which  the  foreclosure 
and  removed  from  the  realty,  and  sale  was  made :  Scriven  «.  Moote,  36 
which,  before  severance,  was  a  fixture,  Mich.,  64. 

or  part  of  the  realty,  and  subject  to  the  Where  a  landlord  jej^ts  premises  to 

mortgage  :  Kircher  t\  Schalk,  39  N.  J.  be  used  for  a  particular  purpose,  if  ho 

Law,  335.  knowingly  allows,   without  objection, 

A  second  mortgagee  of  realty  may  the  tenant  to  expend  a  considerable 

maintain  an  action  on  the  case,  against  sum  of  money  in  fitting  up  the  prop- 

the  mortgagor,  or  his  assigns,  for  an  erty  for  a  different  use,  he  will  be  es- 

injury  to  the  security  resulting  from  topped  from  insisting  they  shall  not 

the  removal  of  fixtures  or  other  waste  be  so  used  :  Malley  v.  Thalheimer,  44 

by  the  defendant.  Conn.,  41. 

^0  Eno.  Rep.  92 
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[4  Chancery  Division,  609.] 
C.J.B.,  Dec.  18,  22,  1876. 

609]  *In  re  Fells.    Ex  parte  Andrews. 

BUI  of  Sale — Act  of  Bankruptqf — Asngnment  of  whole  Property  to  secure  Eii^ng 
J)eSl — Concurrent  Possession  by  Granite  and  Trustee  in  Jaank'Tuptcy  of  Grantor — 
Forcible  Bemoval  of  Property  by  Grantee — Contempt  of  Court — Business  of  Deceased 
Trader  carried  on  by  JSxecutor — Implied  Trust  of  Assets  for  Benefit  of  Testalor^s 
Creditors. 

The  grantee  of  a  bill  of  sale  and  the  trustee  in  bankruptcy  of  the  grantor  were  in 
concurrent  possession  of  the  property  comprised  in  it.  The  grantee  had  taken  pos- 
session first.  The  trustee  impeached  the  validity  of  the  biU  of  sale.  Before  the 
question  of  its  validity  had  been  decided,  the  grantee  forcibly  removed  part  of  the 
property  : 

Heldf  that,  notwithstanding  the  fact  that  the  grantee  had  taken  possession  first, 
the  removal  was  an  unlawful  act,  and  that  the  grantee  must  pay  the  trustee's  costs 
of  a  motion  (which  had  been  refused  in  the  county  court)  to  compel  the  restoration 
into  the  joint  possession  of  the  property  w^hich  had  been  removed. 

The  executrix  of  a  trader,  who  was  also  his  residuary  l^^tee,  continued  after  his 
death  to  carry  on  his  business  ostensibly  as  her  ow^n  : 

Jleld  (reversing  the  decision  of  the  county  court),  that  the  assets  of  the  business  in 
the  hands  of  the  executrix  were  not  impressed  with  any  trust  in  favor  of  the  testa- 
tor's creditors,  and  consequently  that,  on  her  second  marriage,  such  of  those  assets 
as  remained  in  specie,  as  well  as  the  properly  into  which  the  rest  had  been  con- 
verted, passed  to  her  second  husband. 

In  this  case  there  were  two  appeals  from  two  orders  made 
by  the  judge  of  the  Wandsworth  County  Court. 

John  Southgate  was  a  dairyman  and  cow-keeper.  He  died 
in  June,  1872,  having  by  his  will  appointed  his  widow, 
Sarah  Sophia  Southgate,  his  executrix,  and  having  be- 
queathed to  her  the  residue  of  his  estate.  She  proved  his 
will,  and  she  continued  to  carry  on  the  business  after  his 
death,  though  she  was  not  authorized  by  the  will  to  do  so. 
On  the  6th  of  June,  1876,  she  married  Frederick  Fells,  and 
after  this  marriage  she  still  continued  to  carry  on  the  busi- 
ness. On  the  3d  of  August,  1876,  FeUs  and  his  wife  executed 
a  bill  of  sale  in  favof  of  Robert  Thilthorpe,  who  was  brother- 
in-law  to  Mrs.  Fells.  The  deed  contained  recitals  to  the 
effect  that  Mrs.  Fells,  previously  to  her  marriage  with  Fred- 
erick Fells,  was  indebted  to  Thilthorpe  in  the  sum  of  £300 ; 
that  she,  at  the  time  of  her  marriage  -with  Fells,  was  pos- 
510]  sessed  of  the  household  furniture,  *cows,  and  effects 
mentioned  in  the  schedule  to  the  deed  ;  and  that  Thilthorpe 
had  applied  to  Fells  and  his  wife  for  payment  of  the  £300, 
which  they  were  unable  to  pay.  And,  by  the  opers^tive 
part  of  the  deed,  Fells  and  his  wife  assigned  to  Thilthorpe 
all  and  singular  the  household  furniture,  cows,  horses, 
carts,  vans,  stock  and  implements  of  trade,  and  all  other 
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the  effects  mentioned  in  the  schedule,  which  comprised  all 
the  stock-in-trade  and  effects  at  the  dairy,  and  also  all  the 
household  furniture  and  effects  in  the  dwelling  house  of 
Fells  and  his  wife.  The  assignment  was  expressed  to  be  an 
absolute  one  by  way  of  sale,  and  Thilthorpe  by  the  same 
deed  released  Fells  and  his  wife  from  the  £300.  On  the 
same  day  Thilthorpe  took  actual  possession  of  the  property 
comprised  in  the  deed.  On  the  2d  of  August  Fells  had  com- 
mitted an  act  of  bankruptcy  by  failing  to  comply  with  a 
debtor's  summons  which  had  been  served  upon  him  on  the 
25th  of  July.  On  the  3d  of  August  the  sheriff  of  Surrey 
also  seized  the  whole  of  the  propert;j^  under  two  writs  of 
fi.fa,^  which  had  been  issued  by  two  judgment  creditors  in 
two  actions  against  Fells  and  his  wife  jointly.  On  the  3d  of 
August  the  creditor  who  had  issued  the  debtor's  summons 

J)resented  a  bankruptcy  petition  in  the  county  court  against 
•"ells,  under  which,  on  the  10th  of  August,  Joseph  Andrews 
was  appointed  receiver.  On  the  22d  of  August  Fells  was 
adjudicated  a  bankrupt,  and  on  the  22d  of  September 
Andrews  was  appointed  trustee.  Andrews  took  possession 
as  receiver  on  the  10th  of  August  of  the  property  comprised 
in  the  bill  of  sale,  and  continued  in  possession  on  his  ap- 
pointment as  trustee.  The  sheriff  took  out  interpleader 
summonses,  and  ultimately  an  order  was  made  by  the  county 
court  restraining  the  sheriff  from  selling.  On  the  22d  of 
September  the  sheriff  withdrew.  On  the  7th  of  October 
Thilthorpe  forcibly  removed  two  of  the  cows  from  the  dairy. 
The  trustee  applied  to  the  county  court  for  an  order  that 
Thilthorpe  should  restore  these  two  cows,  and  afterwards 
for  an  order  to  set  aside  the  bill  of  sale  as  a  fraudulent 
preference  and  an  act  of  bankruptcy. 

Thilthorpe  was  examined,  and  he  stated  that  part  of  the 
debt  of  £300  was  contracted  by  John  Southgate  in  his  life- 
time. Mrs.  Fells  was  examined,  and  she  stated  that  some 
of  the  creditors  of  her  late  husband,  John  Southgate  (besides 
Thilthorpe),  were  still  *unpaid,  and  that  the  cows  of  [511 
which  she  became  possessed  as  executrix  of  John  South- 
gate  had  been  sold  by  her,  and  other  cows  bought.  Fells 
was  examined,  and  slated  that,  in  addition  to  the  property 
comprised  in  the  bill  of  sale,  he  had  nothing  except  a  horse 
and  two  carts,  which  he  had  used  in  the  business  of  a  dealer 
in  hay,  which  he  had  carried  on  separately.  On  the  24th  of 
October  the  judge  dismissed  with  costs  the  trustee's  appli- 
cation for  the  restoration  of  the  two  cows,  upon  the  under- 
taking of  Thilthorpe  not  to  part  with  the  two  cows  for  a 
month  from  the  date  of  the  order.     On  the  7th  of  November 


' 


732  CHANCERY  DIVISION.  [Vol  IV. 

1876  In  re  Fells.      £x  parte  Andrews.  CJ.B. 

the  judge  made  an  order  upon  the  other  application,  de- 
claring that  tbe  bill  of  sale  was  fraudulent  and  void  as 
against  tbe  trustee  with  regard  to  any  surplus  which  migbt 
remain  of  the  property  comprised  in  it  after  payment  or 
satisfaction  of  the  just  debts  of  John  Sontbgate  remaining 
unpaid.  And  it  was  ordered  that  Thilthorpe  should  feed, 
milk,  and  tend  the  cows,  tbe  subject-matter  of  tbe  motion, 
until  the  further  order  of  the  court,  he  undertaking  to  keep 
an  account  of  the  proceeds  of  tbe  sale  of  the  milk,  and  not 
to  sell  tbe  two  cows  removed  by  him,  the  trustee  under- 
taking not  to  sell  tbe  property  comprised  in  the  bill  of  sale 
until  the  f urtber  order  of  the  court. 
From  both  these  orders  the  trustee  appealed. 

Codkson^  Q.C.,  and  Edward  Thomas^  for  the  appellant: 
The  forcible  removal  of  the  two  cows  out  of  the  possession  of 
tbe  trustee  was  a  contempt  of  court.  Ex  parte  Cochrane  (*)  ; 
and  tbe  trustee's  application  for  their  restoration  ought  to 
have  been  granted. 

The  bill  of  sale  ought  to  have  been  declared  void  against 
the  trustee  witbout  any  qualification.  There  is  notbing  to 
sbow  tbat  there  is  any'  unsatisfied  creditor  of  Southgate, 
except  Thiltborpe,  and,  even  if  there  were,  the  assets  are 
not  impressed  with  any  trust. 

De  Oex^  Q.C.,  and  It.  Vaughan  Williams^  for  Thilthorpe : 
If  trust  property  is  sold,  and  the  proceeds  are  invested  in 
other  property,  tbat  substituted  property,  if  it  can  be  iden- 
512]  titied,  is  subject  *to  the  trust.  Ex  parte  Thomas  (') 
wliicli  might  seem  to  be  an  authority  against  us,  was  tlie 
case  of  possession  being  taken  of  tbe  business  of  an  intestate 
by  a  wrongdoer.  Here  tbe  possession  of  the  widow  was 
rightful,  and  tbe  property  is  identified,  and  Thilthorpe,  so 
far  as  he  was  a  creditor  of  Southgate,  is  entitled  to  be  paid 
out  of  his  assets.  His  assets  did  not  on  tbe  second  mar- 
riage pass  to  tbe  second  husband :  Kitchen  v.  Ibbetson  ('). 
No  question  of  order  and  disposition  can  arise,  as  the  wife 
was  the  true  owner.  As  to  Ex  parte  Cochrane  {^\  there  th« 
receiver  was  first  in  possession,  and  the  mortgagee  interfered 
with  his  possession.  In  tbe  present. case  the  grantee  was  in 
possession  before  the  receiver,  and  it  must  be  assumed,  until 
the  contrary  was  shown,  that  his  possession  was  rightful. 
The  judge  was  right  in  not  making  tbe  summary  order 
asked  for,  and  in  waiting  till  tbe  question  of  tbe  validity  of 
the  bill  of  sale  bad  been  decided,  keeping  things  in  statu 
quo  by  means  of  the  undertaking  of  Tniltnorpe  not  to  part 
with  the  two  cows. 

(')  Law  Rep.,  20  Eq.,  282.       (»)  8  M.  D.  cfe.D.,  40.       (»)  Law  Rep.,  17  Eq.,  46. 
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Bacon,  C.J.:  The  learned  judge  of  the  county  court 
seems  to  have  considered  that  a  widow  who  carried  on  busi- 
ness as  a  sole  trader  from  the  year  1872,  when  her  husband 
died,  till  her  second  marriage,  in  the  year  1876,  is  to  be  con- 
sidered a  trustee  for  the  purpose  of  selling  as  trust  property 
the  property  of  which  ber  first  husband  died  possessed^  she 
having  been  his  executrix.  No  case  has  been  referred  to, 
no  authority,  no  principle  can  be  mentioned,  which  justifies 
any  such  conclusion.  She,  with  the  full  knowledge,  as  I 
must  assume,  of  all  the  creditors  of  her  first  husband,  con- 
tinued to  carry  on  the  business.  She  converted  his  cows 
into  money.  What  she  did  with  the  money  does  not  in  the 
least  signify,  because  it  does  not  come  at  all  within  the 
principle  of  those  cases  in  which  trust  property  converted 
into  monepr  and  again  invested  in  other  property  is  still 
charged  with  the  trust.  Dealing  in. the  ordinary  course  of 
a  dairy  woman's  business,  she  sells  the  cows,  she  milks 
them,  she  sells  the  milk ;  but  she  carries  on  the  business  as 
the  sole  ostensible  trader;  no  suggestion  of  any  trust  is 
made  by  any  *one;  no  objection  is  taken  by  the  [513 
creditors,  the  cestuis  que  trusty  if  they  are  to  be  so  called. 
In  her  order  and  disposition,  practically,  all  this  property 
is  left  until  the. month  of  June,  1876.  In  June  the  marriage 
takes  place  between  her  and  the  present  bankrupt.  Upon 
that  marriage  all  that  was  hera  became  his,  and  the  liability 
to  pay  all  her  debts  fell  upon  him.  If  she  had  committed 
a  devastavit  of  her  late  husband's  estate  the  second  husband 
was  answerable  for  it,  and  it  might  have  been  enforced 
against  him.  Well,  he  became  bankrupt.  Then,  after  he 
had  committed  an  act  of  bankruptcy,  he  made  an  assign- 
ment of  this  property,  of  which  he  became  the  owner  in  his 
marital  right,  to  a  creditor  of  his  wife's  late  husband,  who 
was  a  creditor  of  his  own ;  he  makes  a  bill  of  sale  to  that 
creditor,  and  that  creditor  admitted,  upon  his  examination, 
that  he  knew  perfectly  well  at  that  time  that  proceedings  in 
bankruptcy  were  being  taken  against  the  second  husband. 
A  more  plain  fraudulent  preference  of  Thilthorpe  over  the 
other  creditors  of  the  bankrupt  cannot  possibly  be  conceived. 
Neither  upon  the  ground  of  the  property  being  trust  prop- 
erty, of  which  there  is  no  evidence,  nor  upon  tiie  ground  oE 
the  transaction  being  protected  by  the  bankrupt  law,  can  it 
be  said  that  the  bill  oi  sale  is  not  utterly  and  entirely  void. 
The  notion  seems  to  have  found  favor  with  the  learned  judge 
that  the  creditors  of  the  late  husband  had  some  prior  right 
in  the  administering  of  the  bankrupt's  estate,  and,  therefore, 
though  he  set  aside  the  bill  of  sale  (it  is  impossible  that  he 
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could  have  done  otherwise),  yet  he  reserved  out  of  the 
operation  of  his  order  so  much  of  the  property  as  was  neces- 
sary to  answer  the  unpaid  debts  of  the  late  husband.  There 
is  not  the  slightest  ground  for  making  such  an  exception. 
The  bill  of  sale,  purporting  to  assign  all  that  the  husband 
and  wife  had  is  void,  and,  being  void,  the  bankrupt's  cred- 
itors are  entitled  to  all  that  he  had  and  all  that  his  wife  had. 
Therefore  the  bill  of  sale  must  be  set  aside,  and  the  estate 
of  the  bankrupt  administered  without  regard  to  that  imagin- 
ary trust  which  has  formed  the  foundation  of  the  learned 
judge's  order. 

The  other  question  stands  on  a  somewhat  different  footing. 
The  bill  of  sale  holder  is  said  to  have  taken  possession  on 
the  morning  of  the  3d  of  August.  The  sheriff's  officer  after- 
wards came  into  possession,  and  they  had  concurrent  pos- 
514]  session.  Then  the  receiver  *was  appointed  and  put 
into  possession,  and  at  a  later  period  he  was  appointed  trus- 
tee, and  remained  in  possession.  That  was  no  less  a  con- 
current possession,  even  if  the  bill  of  sale  holder  had  any 
right  to  possession.  But  the  question  of  the  validity  of  the 
bill  of  sale  was  then  standing  for  decision  by  a  court  having 
jurisdiction  in  bankruptcy,  between  the  bill  of  sale  holder 
and  the  trustee  who  claimed  the  property,  and  in  this  state 
of  things  the  bill  of  sale  holder  takes  upon  himself  to  remove 
some  of  the  goods.  He  broke  the  concurrent  possession. 
He  helped  himself  to  two  of  the  cows,  and  took  them  away. 
That,  in  my  opinion,  was  a  very  unjustifiable  act  on  his 
part.  I  think  that,  although  no  previous  order  had  been 
made  by  the  court,  the  trustee  was  perfectly  ri^ht  in  coming 
to  the  court  and  saying,  ''Until  tnis  matter  is  decided,  at 
least  make  the  bill  of  sale  holder  bring  back  those  two  cows. 
Order  him  to  bring  them  back  and  leave  things  as  they  were, 
and  then  pronounce  your  decision  on  the  validity  of  the  bill 
of  sale."  That  is  what  the  trustee  asked  by  that  motion, 
which  the  learned  judge  thought  fit  to  refuse,  making  the 
trustee  pay  the  costs  of  it.  Why  should  that  be?  The 
trustee's  complaint  was  this,  ''My  possession,  concurrent  if 
you  will,  is  disturbed  by  the  act  of  the  bill  of  sale  holder. 
I  ask  you  to  restore  things  to  the  state  in  which  they  were, 
and  in  which  they  ought  to  be  when  you  pronounce  your 
decision."  That  was  a  perfectly  proper  application,  and 
one  upon  which  an  order  ought  to  have  been  made  for  the 
restoration  of  the  possession — concurrent  if  yon  will — of  the 
two  cows  which  had  been  removed.  That  order  ought  then 
to  have  been  made.  But  it  is  unnecessary  now  to  do  more 
than  discharge  the  order  which  the  learned  judge  has  made 
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80  far  as  regards  the  pavment  of  costs,  and  to  direct  that 
the  present  respondent  shall  pay  the  costs  of  that  motion. 
And  on  the  other  motion  an  order  must  now  be  made  that, 
the  bill  of  sale  being  utterly  void  against  the  trustee,  the 
property  comprised  in  it  must  be  delivered  to  him  to  be  by 
him  administered  in  the  bankruptcy  as  part  of  the  bank- 
rupt's estate.  The  respondent  must  pay  the  costs  of  the 
two  applications,  both  here  and  in  the  county  court. 

Solicitor  for  appellant :  O,  Castle, 
Solicitor  for  respondent :    W.  T,  Boydell. 

See  19  Eng.  Rep.,  719  note;  ante,  other  to  the  extent  of  his  money  so  used 

p.  124  note.  with  interest.     So  he  may  maintain  an 

Where  a  party  takes  a  deed  in  his  own  action  therefor  against  such  trustee,  in 

name  for  another,  and  pays  part  of  the  assumpsit  under  the  common  counts, 

price  with  such  other  person's  money,  if  such  trustee  sell  said  lands  and  re- 

and  the  balance  with  his  own,  this  will  ceive  the  purchase-money:  Mason  17. 

create  a  resulting  trust  in  favor  of  such  Sho waiter,  85  Ills.,  133. 


[4  Chancery  DiyisioD,  516.] 
C.J.B.,  Bee.  22,  1876. 

*In  re  Clark.    Ex  parte  Newland.  [515 

CompotUum — Enforcing  Payment — Money  placed  in  hands  of  Dthtor's  Solicitor — Truat 

on  behalf  of  Creditors — Solicitor's  Lien  for  Costs, 

The  creditors  of  a  debtor  who  had  filed  a  liquidation  petition  resolved  to  accept  a 
composition,  payable  in  two  instalments,  the  second  instalment  being  secured  by  the 
joint  and  several  promissory  note  of  two  sureties.  No  trustee  was  appointed.  The 
debtor's  solicitor  registered  the  resolution,  and  he,  by  means  of  money  supplied  to 
him  by  the  debtor,  paid  the  creditors  the  first  instalment.  A  sum  sufficient  to 
provide  for  the  payment  of  the  second  instalment  was  placed  in  the  solicitor's  hands, 
partly  by  the  debtor,  but  mainly  by  one  of  the  sureties.  The  debtor  gave  the 
surety  a  bill  of  sale  as  security  for  the  amount  which  he  advanced.  The  solicitor 
sent  a  circular  to  the  creditors,  stating  that  he  should  be  prepared  on  a  specified 
day  to  pay  them  the  second  instalment  at  his  office.  He  after  this  paid  some  of  the 
creditors,  but  most  of  them  were  left  unpaid.  One  of  the  latter  applied  to  the  court 
for  an  order  that  the  solicitor  should  pay  him.  The  solicitor  claimed  a  lien  on  the 
moneys  in  his  hands  for  costs  due  to  him  by  the  debtor,  who  had  absconded : 

//eld,  that  the  solicitor  had  constituted,  himself  a  trustee  of  the  money  for  the 
creditors,  and  that  the  court  had  jurisdiction  to  order  him  to  pay  the  applicant  his 
proportion  of  the  second  instalment,  which  he  was  accordingly  ordered  to  pay,  with 
the  applicant's  costs. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Luton  County  Court. 

On  the  28th  of  October,  1874,  William  Clark,  a  farmer, 
filed  a  licjuidation  petition.  Mr.  Richard  Hall  acted  as  his 
solicitor  m  the  proceedings.  The  first  meeting  of  the  credit- 
ors was  held  on  the  20th  of  November,  when  it  was  resolved 
to  accept  a  composition  of  5^.  in  the  pound,  payable  in  two 
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* 

instalments,  viz.,  2s.  on  the  2l8t  of  December,  1874,  and  3^. 
on  the  30th  of  September,  1875,  and  that  the  second  instal- 
ment should  be  secured  by  the  joint  and  several  promissory 
note  of  George  Elliott  and  Elizabeth  Wilson.  The  resolu- 
tion was  duly  confirmed  at  the  second  meeting,  on  the  3d  of 
December,  1874.  No  trustee  was  appointed  in  the  matter 
of  the  composition.  .  The  resolution  was  registered  by  Hall, 
and  he,  out  of  moneys  supplied  to  him  by  Clark,  paid  the 
first  instalment  to  the  creditors  who  had  proved  their  debts. 
516]  The  second  instalment  was  *not  paid  when  it  became 
due,  but  on  the  8th  of  January,  1876,  Hall  sent  the  follow- 
ing circular  letter  to  the  creditors  who  had  proved : — 

"In  the  matter  of  the  composition  between  William  Clark 

and  his  creditors. 
'*  Sir, — I  beg  to  inform  you  that  on  the  22d  instant  I  shall 
be  prepared  to  pay  to  you  the  sum  of  3^.  in  the  pound,  being 
the  second  instalment  of  this  composition.    The  amount 
will  be  payable  at  my  office. 

*'I  Jvm,  Sir,  your  obedient  servant, 

* '  (Signed)  Richard  Hall, 

•      "  Solicitor  for  the  said  William  Clark." 

This  circular  was  received  by  H.  P.  Newland,  one  of  the 
creditors,  who  had  proved  a  debt  of  £62  ISs,  dd.  He  made 
repeated  applications  to  Hall  for  payment  of  the  3s,  in  the 
pound  on  his  debt,  but  was  unable  to  obtain  payment,  and 
m  September,  1876,  he  applied  to  the  county  court  for  an 
order  upon  Hall  to  pay  him  £9  8s.  dd.,  the  amount  due  to 
him.  In  opposition  to  the  application  Hall  made  an  affida- 
vit, in  which  he  said  that  in  tne  matter  of  the  composition 
he  acted  solely  as  solicitor  for  Clark;  that  on  the  4th  of 
September,  1875,  Clark  executed  a  bill  of  sale  of  his  grow- 
ing crops,  furniture,  stock,  and  other  personal  effects  to 
George  Elliott,  to  secure  a  debt  of  £1,600  then  due  from  him 
to  Elliott,  and  Elliott  thereby  covenanted  with  Clark  that 
he  would  on  the  25th  of  September,  1875,  pay  the  sum  of 
£286  45.,  the  amount  of  the  joint  promissory  note  of  himself 
and  Elizabeth  Wilson,  and  the  £286  4^.  was  charged  in 
favor  of  Elliott  upon  the  property  comprised  in  the  bill  of 
sale.  Hall  went  on  to  say,  '*  On  the  lOth  of  November,  1875, 
I  received,  under  or  by  virtue  of  the  said  assignment  and 
charge,  the  sum  of  £236  4*.,  on  account  of  the  said  W.  Clark, 
to  be  placed  by  me  to  his  credit,  and  which  I  accordingly 
did,  having  previously,  in.  the  month  of  October,  received 
from  the  said  H.  P.  Newland  the  sum  of  £50  on  account  of 
the  said  W.  Clark."     Hail  further  stated  that  he  sent  the 
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circular  letter  to  the  creditors,  fully  expecting  before  the 
22d  of  January,  1876,  to  see  Clark  and  "obtain  from  him 
specific  *orders  for  payment  of  any  balance  remaining  [517 
in  my  hands  after  payment  of  my  costs."  After  he  had 
sent  the  circular  he  had  not  seen  Clark,  and  he  believed  that 
he  had  absconded.  He  said  that  Clark  owed  him  a  consider- 
able sum  for  costs  incurred  in  the  matter  of  the  composition 
and  in  other  matters,  and  he  claimed  to  be  entitled  to  retain 
those  costs  out  of  the  moneys  in  his  hands.  He  admitted 
that  he  had  paid  the  second  instalment  of  the  composition  to 
some  of  the  creditors,  and  that  he  had  a  balance  of  £184  7^. 
remaining  in  his  hands,  which,  however,  he  said,  *' I  consider 
I  am  not  justified  in  parting  with  except  under  an  order  of 
the  said  W.  Clark ;"  and  he.  added  that  he  claimed  a  lien 
upon  the  sum  in  his  hands  for  the  costs  due  to  him  bv  Clark. 

The  judge  dismissed  Newland's  application  with  costs. 
Newland  appealed. 

Cooper  iVyld,  for  the  appellant:  The  solicitor  has  con- 
stituted himself  a  trustee  on  behalf  of  the  creditors,  and  the 
court  has  jurisdiction  to  order  him  to  pay  the  appellant  his 
share  of  the  second  instalment.  He  is  not  entitled  to  any 
lien  for  his  costs  on  this  money,  which  wag  placed  in  his 
hands  for  a  specific  purpose. 

[He  was  stopped  by  the  court.] 

De  OeXj  Q.C.,  and  Macrae  Moir^  for  the  solicitor:  The 
solicitor  is  not  a  trustee  for  the  creditors.  He  has  acted  in 
the  matter  only  as  agent  for  the  debtor.  The  debtor  may 
be  able  to  sue  him,  but  the  debtor  is  the  only  person  liable 
to  the  creditors.  The  solicitor  is  entitled  to  a  lien  on  the 
money  for  his  costs :  Ex  parte  Calvert  (*).  He  is  not  lia- 
ble to  pay  the  creditors  out  of  his  own  pocket.  If  the  com- 
position is  not  paid  the  creditors  are  not  without  a  remedy ; 
their  original  debts  revive,  and  they  can  sue  the  debtor. 

Bacon,  C.J.:  I  think  it  is  impossible  to  sustain  this 
order,  which,  indeed,  *compels  the  creditor  to  pay  [518 
the  costs  of  an  application  which  ought  to  have  been  granted. 
Nothing  can  be  plainer  than  the  facts  of  the  case.  The  res- 
olution of  the  creditors  is  clear  and  distinct ;  the  composi- 
tion is  to  be  paid  in  two  instalments,  the  second  of  which  is 
to  be  secured  by  the  promissory  note  of  two  sureties.  This 
note  was  paid,  so  far  as  was  necessary,  by  one  of  the  sure- 
ties, and  the  money  was  placed  in  the  hands  of  Hall,  who 
was  the  author,  manager,  and  conductor  of  the  whole  busi- 
ness. Then  he  writes  to  the  creditors,  and  tells  them  that 
he  will  be  ready  to  pay  them  the  second  instalment  on  a  day 

(')  8  Ch.  B.,  317. 

20  Eng.  Rep.  93 
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which  he .  names.  And  after  that  it  is  contended  that  hp 
will  have  to  pay  the  applicant  out  of  his  own  pocket.  If 
the  money  is  in  his  pocket,  still  it  is  not  his  own  money,  but 
money  belonging  to  other  people.  There  is  a  clear  trust  of 
it,  which  he  has  himself  acknowledged  by  his  circular  to 
the  creditors.  He  refused  to  pay  the  appellant  upon  the 
flimsy  excuse  that  he  could  not  do  so  without  instructions 
from  Clark,  and  now  that  Clark  has  fled  he  claims  to  be  en- 
titled to  keep  the  money  to  pay  the  costs  which  Clark  owes 
him.  There  is  no  foundation  for  this  claim.  The  order  of 
the  county  court  must  be  discharged,  and  instead  of  it  an 
order  must  be  made  that  Hall  do  pay  the  appellant  the 
second  instalment  of  the  composition  upon  the  debt  which 
he  has  proved,  and  also  pay  the  costs  of  this  appeal,  and  of 
the  hearing  in  the  county  court. 

Solicitors  for  appellant :  Cordwell  &  TasmaUy  agents  for 
F.  C.  Scargill,  Luton. 

Solicitor  for  Hall:  O.  Hancock^  agent  for  Shepherd  & 
Ewen,  Luton. 


[4  Chancery  Division,  624.] 
C.J.B.,  Dec.  11,  18Y6. 

524]  *In  re  Wattgh.    Ex  parte  Dickin. 

Building  Contract — lAcenae  to  Employer  to  seize  Materials  on  Default  or  Bankrt^sley 
of  Contractor — Seizure  between  Filing  of  Liquidation  Petition  and  Appomtment  of 
Trustee^ Protected  Transactionr-Bankruptcy  Act,  1869  (32  d:  88  Vid.  c.  71),  «i.  11, 
23,  94,  96,  126. 

A  builder  contracted  with  a  building  club  to  erect  some  houses  for  them  on  their 
own  land.  The  contract  contained  a  stipulation  tliat,  if  the  contractor  should  neg- 
lect or  refuse  to  proceed  with  the  work  in  a  proper  manner  to  the  satisfaction  of  the 
architect  of  the  club,  or  become  bankrupt,  or  insolvent,  or  otherwise  rendered' inca- 
pable of  completing  the  contract,  the  architect  should  have  power,  after  giving  two 
days*  notice  in  writing  to  the  contractor,  to  appoint  other  persons  to  complete  the 
work,  and  to  provide  the  requisite  materials,  and  also  to  seize  and  retain  all  mate- 
rials, plant,  and  implements;  provided  that  the  contractor  should  have  drawn  money 
on  account  of  his  contract. 

The  contractor  commenced  the  works  and  carried  them  on  for  some  time, 
5251  *receivine  a  considerable  sum  from  the  club.  On  the  SOth  of  May  he  filed 
a  liquidation  petition.  On  the  2d  of  June  the  architect  of  the  club  gave  notice  to  the 
contractor  that,  as  he  had  neglected  to  proceed  with  the  works,  they  should,  on  the 
expiration  of  two  days,  employ  other  means  of  completing  the  works,  and  that  he 
must  not  remove  any  materials,  implements,  or  plant  from  the  works,  and  on  the 
expiration  of  this  notice  the  club  took  possession  of  the  materials,  implements,  and 
plant : 

Held,  that  the  club  were  entitled,  as  against  the  trustee  in  the  liquidation,  to  retain 
what  they  had  seized,  the  sciziu*e  being  a  protected  transaction  within  sect  94  of  the 
Bankruptcy  Act,  1869. 
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[4  Qhancery  Divifiloii,  538.] 
C.J.B.,  Jan.  is,  1877. 

*/7i  re  Caughey.     Ex  parte  Caughey.       [533 

Uhditeharaed  Dd}tor — Secotid  Lig^iidcUian  Pelition — DiRcharge  granied  on  Payment  of 
Specific  Sum  to  TrutUe  as  the  Purchase-money  of  the  Estate — Money  claimed  by 
Trustee  under  First  Liguidaticn — Rights  of  Trustee  under  Seeorui  lAquidation — 
Banhniptcy  Act,  1869  (32  (b  38  Vict,  c,  71),  s,  16. 

An  undischarged  debtor  went  into  business  again,  and  afterwards  filed  a  second 
liquidation  petition.  His  creditors,  old  and  new,  empowered  the  trustee  to  sell  the 
debtor^s  estate  to  him  for  £475,  upon  payment  of  which  sum  he  was  to  be  entitled  to 
his  discharge.  The  money  was  paid,  and  was  then  claimed  by  the  trustee  unAer  the 
first  liquidation.  The  court  decided  in  favor  of  that  claim.  The  second  trustee 
thereapon  claimed  the  debtor's  stock-in-trade  and  effects. : 

Held  (reversing,  the  decision  of  the  Countv  Court  Judge),  that  the  debtor,  having 
paid  the  £475,  was  free  from  the  claims  of  ail  his  creditors,  and  was  entitled  to  retain 
whatever  property  he  had  acquired. 


•  

[4  Chancery  Division,  587.] 
M.R.,  July  6,  11 :  C.  A.,  Aug.  4 ;    Nov.  8,  1876. 

*Lacey  V.  Hill.  [537 

[1870    L.     94.] 

Leney  v.  Hill. 

[1870    L.     98.] 

Bankrvptey — Concealed  Overdrawing  by  Partner — Proof  on  behalf  of  Joint  against 

Separate  Estate, 

H.,  a  banker,  took  into  partnership  K.,  a  country  gentleman  unacquainted  with 
banking,  who  was  not  bound  to  bring  in  any  capital  or  to  attend  to  the  business. 
K.  did  not  acquaint  himself  with  the  accounts,  tnough  he  occasionally  came  to  the 
bank.  H.  from  time  to  time  fraudulently  drew  large  sums  out  of  the  bank,  and  em- 
ployed them  in  losing  speculations  on  the  Stock  Exchange,  concealing  the  overdraw- 
ings  by  means  of  fictitious  entries  in  the  books  of  the  l)ank.  K.  never  drew  out 
anything.  On  the  death  of  H.  the  bank  was  found  utterly  insolvent,  and  E.  was 
adjudicated  bankrupt.  A  decree  was  made  for  the  administration  of  the  estate  of 
H.,  under  which  the  trustee  in  bankiniptcy  of  K.  claimed  to  prove  for  what  was  due 
from  H.  for  moneys  thus  fraudulently  drawn  out : 

Held,  by  the  Court  of  Appeal  (James,  L.J.,  Mellish,  L.J.,  and  Baggallay,  J.A.),  af- 
firming the  decision  of  the  Master  of  the  Rolls,  that  he  was  entitled  to  prove  : 

H^,  further,  that  the  rule  in  daytot/Cs  Case  (')  could  not  be  applied  to  fraudulent 
overdrawings. 

This  was  a  summons  by  the  trustee  in  bankruptcy  of 
Messrs.  Kerrison,  the  surviving  partners  of  a  firm  of  Harvey 
&  Hudson,  bankers  at  Norwich,  claiming  to  prove  against 
the  separate  estate  of  Sir  Robert  Harvey,  deceased,  a  former 
partner  in  the  firm,  for  £635,000,  alleged  toJiave  been  im- 
properly taken  by  him  out  of  the  funds  of  the  bank. 

0)  1  Mer.,  686. 
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In  June,  1860,  Sir  Robert  Harvey  (then  Mr.  Harvey)  was 
carrying  on  the  bank  by  himself,  and  proposed  to  Mr.  Ker- 
rison,  sen.,  a  country  gentleman  unacquainted  with  the 
business  of  banking,  to  join  him  in  partnership.  The  part- 
nership commenced  on  the  18th  of  June,  1860.  The  articles 
contained  clauses  against  overdrawings  and  a  provision  for 
an  annual  stock  taJking.  Mr.  Kerrison  was  to  receive  one- 
fifth  of  the  profits,  or  if  that  share  in  any  year  was  less 
538]  *than  £1,000  then  £1,000,  but  was  not  bound  to  bring 
in  any  capital  nor  attend  to  the  business  of  the  firm.  In 
practice  he  attended  at  the  bank  on  Saturdays,  but  did  not 
examine  the  accounts.  A  son  of  Mr.  Kerrison  joined  the 
firm  in  1867,  but  no  change  took  place  in  the  conduct  of  the 
business.  During  the  continuance  of  the  partnership  Sir  R. 
Harvey,  who  managed  the  business,  regularly  made  out 
balance-sheets  which  showed  a  .considerable  profit. 

On  the  19th  of  July,  1870,  Sir  Robert  Harvey  committed 
suicide.  The  next  day  the  bank  stopped  payment,  and  it 
was  then  discovered  that  Sir  R.  Harvey  had  lost  enormous 
sums  through  speculations  on  the  Stock  Exchange,  and  that 
during  the  continuance  of  the  partnership  he  had  been  in 
the  habit  of  drawing  out  large  sums  from  the  bank,  with 
some  of  which  he  debited  his  own  private  account  in  the 
books  of  the  bank,  but  for  the  most  part,  when  a  sum  of 
money  was  thus  drawn  out  and  paid  to  any  person  on  Sir 
R.  Harvey's  private  account,  he  opened  a  fictitious  account 
in  the  books,  treating  the  person  who  had  received  the 
money  as  a  debtor  to  the  firm  for  that  amount,  and  carried 
on  the  account  in  due  form,  charging  the  imaginary  debtor 
with  interest,  and  crediting  him  with  interest  as  having  been 
paid.  In  other  cases  Sir  R.  Harvey  received  moneys  due 
to  the  firm  and  applied  them  to  his  own  use,  but  never  made 
any  entry  in  the -books  of  their  having  been  received,  leav- 
ing the  person  who  paid  standing  in  the  bank  books  as  a 
debtor.  He  also  on  various  occasions  drew  bills  on  differ- 
ent firms,  forged  acceptances  to  them,  entered  them  in  the 
books  as  having  been  discounted  by  the  bank,  and  carried 
the  proceeds  to  his  own  account,  or  to  one  of  the  fictitious 
accounts,  and  afterwards  removed  the  bills  from  the  bank, 
though  they  were  left  standing  in  the  books  as  being  assets 
of  the  bank.  The  result  of  these  proceedings  was,  that  the 
bank  was  utterly  insolvent,  and  the  Kerrisons,  who  had 
drawn  out  nothing,  but  had  allowed  their  imaginary  shares 
of  profits  to  remain  in  the  business,  were  adjudicated  bank- 
rupts. 

In  the  same  year,  1870,  a  decree  was  made  at  the  suit  of 
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creditors  for  the  administration  of  Sir  R.  Harvey's  estate. 
In  1873  the  trustee  under  the  Kerrisons'  bankruptcy  brought 
in  a  claim  for  £323,526  16^.  1^.,  and  libertv  was  given  to  a 
person  representing  *a  number  of  stockbrokers,  who  [539 
were  the  principal  separate  creditors  of  Sir  R.  Harvey,  to 
attend  the  proceedings.  In  December,  1874,  the  trustee 
obtained  leave  to  bring  in  a  further  claim,  and  accordingly 
brought  in  one  for  £311,000,  being  the  amount  taken  from 
the  bank  by  means  of  the  forged  acceptances,  making  to- 
gether with  the  former  £635,625  16^.  Id. 

The  separate  creditors  had  received  a  dividend  of  6s.  8d. 
in  the  pound  on  their  debts,  a  sum  being  reserved  sufficient 
to  pay  a  dividend  at  the  same  rate  on  the  £323,626  if  estab- 
lished. The  state  of  the  assets  was  such  that  if  the  two 
claims  of  the  trustee  were  allowed  at  anything  near  their 
full  amount,  the  separate  creditors  would  never  receive  any- 
thing more.  After  an  elaborate  investigation  of  the  accounts 
in  chambers,  the  claims  were  adjourned  into  court. 

The  case  came  on  for  hearing  before  the  Master  of  the 
Rolls  on  the  6th  of  July,  1876. 

Souihgate,  Q.C.,  i^ry,  Q.C.,  and  Cozens-Hardy^  in  sup- 
port of  the  claims,  referred  to  JEx  parte  Smith  (*),  ^x  parte 
jSarris  (*),  Ex  parte  Tonge  ('),  and  Ex  parte  Lodge  (*). 

They  were  stopped  by  the  court. 

Joseph  Brovm^  Q.C.,  and  Homer ^  for  the  plaintiffs :  The 
trustee  in  bankruptcy  of  Messrs.  Kerrison  nas  no  right  of 
proof  against  Sir  Robert  Harvey's  separate  estate.  All 
the  capital  of  the  bank  was  brought  in  by  Sir  R.  Harvey;  it 
follows  that  the  amount  which  he  overdrew  from  the  Dank 
is  attributable  to  the  amount  of  capital  which  he  brought 
into  the  firm.  Further,  the  course  of  conduct  pursued  by 
Sir  R.  Harvey  must  be  taken  to  haye  been  acquiesced  in  by 
Mr.  Kerrison,  sen.  It  appears  that  in  two  half  years,  in 
1863  and  1864,  he  knew  from  the  accounts  that  sums  had 
been  withdrawn  from  the  partnership,  although  they  were 
subsequently  repaid.  That  knowledge  on  his  part  must  be 
taken  to  amount  to  consent  to  other  and  larger  withdrawals 
on  the  part  of  Sir  R.  Harvey,  and  to  a  waiver  of  the  clause 
against  overdrawing  contained  in  the  articles  of  partnership. 

*Even  if  Mr.  Kerrison  and  his  son  had  no  actual  [540 
knowledge  of  Sir  R.  Harvey's  dealings  with  the  partnership 
moneys,'  they  had  constructive  notice.  The  father  was 
aware  of  and  sanctioned  the  appointment  of  Mr.  HDl  as 
bank  manager  when  the  partnership  was  formed ;  he  also 

(')  1  Gly.  A  J.,  74 ;  6  Madd.,  2.  (»)  8  V.  &  B..  81. 

(')  2  V.  A  B.,  210.  (*)  1  Ves.,  166. 
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knew  of  the  appointment  of  Mr.  Richardson,  who  was  under 
Mr.  Hill,  and  of  the  bill  clerks.  These  persons  knew,  or 
might  have  known,  of  the  overdrawings,  and  their  knowl- 
edge must  be  imputed  to  Messrs.  Kerrison:  Ex  parte 
Fordid).  The  manager  and  clerks  were  agents  of  the  firm, 
and  notice  to  them  was  notice  to  all  the  partners. 

Moreover,  supposing  Messrs.  Kerrison  cannot  be  fixed 
with  knowledge  or  constructive  notice,  still  they  were  guilty 
of  such  gross  laches  in  not  properly  investigating  tne  ac- 
counts as  to  disentitle  the  estate  to  any  right  of  proof.  The 
laches  on  their  part  was  the  cause  of  the  stockbrokers  con- 
tinuing to  give  credit  to  Sir  R.  Harvey,  which  they  would 
not  have  done  if  they  had  interfered ;  thus  their  loss  might 
have  been  lessened. 

We  contend  that  further  time  ought  to  be  allowed  for  the 
investigation  of  the  accounts. 

Merewether^  for  the  defendant. 

Benjamin^  Q.C.,  Davey^  Q.C.,  B,  B.  Rogers^  and  Dun- 
das  Oar  diner  ^  for  the  representative  of  the  Stock  Exchange 
creditors :  The  rule  on  which  the  claim  is  based,  namely, 
that  where  one  partner  abstracts  money  from  the  joint  estate 
the  joint  estate  may  prove  against  the  separate  estate  of  the 
partner  for  the  amount  abstracted,  applies  to  those  cases  in 
which  the  separate  estate  is  increased  by  the  amount  ab- 
stracted, so  as  to  disturb  the  equities  between  the  estates ; 
but  it  does  not  apply  to  cases  where,  as  here,  the  amount 
abstracted  is  squandered  without  increasing  the  separate 
debt:  Fordycf^s  Case(^)\  Ex  parte  Grill  {*).  The  case  of 
Ex  parte  Harris  ('),  properly  understood,  does  not  support 
the  claim  which  is  here  made. 

5411  *Jessel,  M.R.:  This  case,  apart  from  the  mag- 
nitude of  the*  amount  cjaimed  and  from  the  painful  cir- 
cumstances connected  with  the  great  fraud  committed  by 
the  deceased  baronet  Sir  Robert  Harvey,  is  one  of  a  very- 
ordinary  description,  not  presenting  to  my  mind  any  difla- 
culties  of  law  or  of  fact.  I  will  state  shortly  the  nature  of 
the  case. 

In  June,  1860,  Sir  Robert  Harvey,  being  then  Mr.  Harvey, 
was  carrying  on  business  alone  as  a  banker.  It  is  at  least 
doubtful  whether  he  was  solvent  at  that  time,  at  any  rate 
there  is  no  doubt  that  the  large  capital  which  nominally 
stood  to  his  credit  was  not  real.  However,  being  apparently 
the  owner  of  considerable  capital,  he  takes  in  (1  am  sorry  to 

C)  1  Ch.  D.,  521.  O  Cooke's  Bankruptcy  Law,  8th  ed, 

(*)  Cooke's  Bankruptcy  Law,  8th  ed.,    p.  630. 
p.  631.  {*)  2  V.  «fe  B.,  210. 
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Bay  I  use  the  words  "  takes  in  "  in  the  sense  of  deception  as 
well  asin  that  of  allowing  to  enter)  Mr.  Kerrison,  a  country 
gentleman  of  considerable  property,  who  appears  then  to 
have  had  no  knowledge  of  banking,  and  who  was  not  to 
bring  in  any  capital.  On  the  18th  of  June  the  partnership 
began  between  Mr.  Harvey  and  Mr.  Kerrison.  The  articles 
of  partnership  contained  the  usual  clause  against  overdraw- 
ings,  and  one  providing  for  annual  stock  takings,  and  it  was 
agreed  that  Mr.  Kerrison  was  not  to  be  bound  to  attend  to 
the  business  of  the  bank.  He  did,  in  fact,  go  every  Satur- 
day and  take  some  part  in  the  business  of  the  bank,  but  he 
neither  looked  at  the  books  nor  made  those  inquiries  which 
probably  a  man  of  business  would  have  made,  and  which,  I 
think,  if  made  by  a  competent  man  of  business,  might-have 
put  a  stop  to  these  frightful  frauds.  He  was  entirely  ignor- 
ant of  the  mode  in  which  Sir  Robert  Harvey  conducted,  or 
rather  misconducted,  the  business  from  1860  till  the  time  of 
his  death  in  1870. 

Soon  after  the  partnership  Sir  Robert  Harvey  began,  or 
continued,  speculations  on  the  Stock  Exchange,  and  lost 
very  large  sums  of  money,  and  the  way  in  which  he  paid 
these  sums  was  that  of  stealing  the  money  from  the  bank. 
I  adopt  Lord  Eldon's  expression — "  he  took  the  money  out 
of  the  bank  coffers  and  paid  it  to  the  stockbrokers."  He 
sometimes  drew  out  the  money  by  debiting  his  private  ac- 
count first  with  an  advance ;  he  sometimes  drew  out  the 
money  by  entering  a  fictitious  credit  in  the  books,  often  en- 
tering as  a  borrower  the  name  of  the  broker  to  whom  he 
paid  the  money,  often  entering  fictitious  names ;  sometimes 
*he  overdrew  his  private  account  and  then  forged  [542 
bills,  often  in  the  name  of  non-existing  firms,  and  ne  covered 
the  advances  to  his  private  account  by  crediting  that  ac- 
count with  the  forged  bills  and  putting  the  forged  bills  into 
the  till  of  the  firm.  On  other  occasions  he  simply  opened 
fictitious  credits  in  the  books,  debiting  these  amounts  to  per- 
sons who  had  never  borrowed  money,  but  who  in  fact  nad 
been  his  creditors,  and  in  this  way  he  drew  out  sums  to  the 
extent  of  hundreds  of  thousands  of  pounds  in  the  whole, 
running  over  seven  or  eight  years.  Of  course  the  eventual 
result  must  have  been  foreseen.  The  crash  came  at  last  in 
1870,  and  Sir  R.  Harvey  withdrew  himself  from  earthly  jus- 
tice, at  all  events,  by  committing  suicide.  Mr.  Kerrison, 
who  had  never  drawn  a  farthing  out  of  the  firm  in  any  way, 
but  who  had  shown  his  thorough  confidence  in  Sir  R.  Har- 
vey, not  only  by  leaving  his  supposed  profits  there  (the  ac- 
counts showed  profits,  although  it  was  not  so,  but  he  tnought 
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there  were),  bat  by  paying  money  into  the  firm,  was  utterly 
ruined  and  made  a  bankrupt. 

The  real  question  I  have  now  to  decide  is  one  in  which 
Mr.  Kerrison  is  not  at  all  interested,  because  his  estate  is 
insolvent.  It  is  a  question  between  what  is  called  the  joint 
estate — that  is,  the  estate  of  the  firm  of  Harvev  &  Kerrison 
— and  the  separate  estate,  that  is,  the  estate  of  Sir  R.  Har- 
vey. .  When  I  say  between  the  two  estates,  of  course  that  is 
nominal.  The  real  question  is  between  the  creditors  of  the 
two  estates,  that  is,  the  depositors  of  the  bank  on  the  one 
side,  and  the  stockbrokers  who  conducted  Sir  R.  Harvey's 
speculations  on  the  other  side.  They  are  substantially  the 
people  who  are  contesting  the  question.  It  arises  in  this 
way :  Sir  R.  Harvey  being  dead,  his  estate  is  being  admin- 
istered in  this  court ;  Mr.  Kerrison  being  a  bankrupt,  his 
estate  is  being  administered  in  the  Court  of  Bankruptcy, 
and  the  trustee  of  Mr.  Kerrison' s  estate  brings  in  this  proof 
on  behalf  of  what  I  call  the  joint  estate  against  the  separate 
estate  of  Sir  R.  Harvey,  which  is  being  administered  in 
this  court,  and  it  is  admitted,  and  it  could  not  be  disputed, 
that  it  must  be  administered  upon  the  same  principles  as  if 
Sir  R.  Harvey  had  lived  and  nad  been  made  a  bankrupt 
together  with  Mr.  Kerrison.  The  real  question,  therefore, 
is,  whether  or  not  it  is  a  case  in  which  what  is  called  the 
joint  estate  can  prove  in  bankruptcy  against  the  separate 
estate  i 

543]  *Now,  grosser  cases  of  fraud  I  never  saw.  They 
are  not  only  legal  but  moral  frauds.  The  whole  of  these 
transactions  tooK  place  on  the  part  of  Sir  R.  Harvey,  with 
a  view,  no  doubt,  of  cheating  his  partner.  These  accounts 
were  made  up  in  a  way  which  was  intended  to  deceive  his 
partner,  and  probably  intended  to  deceive,  as  far  as  he 
could,  the  clerKs  in  the  establishment  also.  No  man  makes 
fictitious  entries  and  commits  forgeries  except  to  conceal 
that  which  he  knows  ought  to  be  concealed  for  his  own 
credit ;  and  therefore  one  cannot  doubt  for  a  moment  that 
Sir  R.  Harvey  was  perfectly  well  aware  he  was  committing 
these  frauds,  and  committing  them  in  the  hope  (as  one 
often  sees)  that  some  successful  speculation  or  other  would 
put  him  in  funds  and  enable  him  to  pay  off  these  large  de- 
falcations, and  set  himself  right  once  more  before  the  world. 

Now  the  character  Of  the  transaction,  as  I  said  before,  can 
only  be  described  as  simply  stealing.  It  is  not  necessarj% 
however,  as  I  understand  the  rules  of  bankruptcy,  to  put 
the  case  quite  so  high — it  is  not  necessary  for  the  jomt  estate 
to  prove  more  than  in  the  words  of  Lord  Eldon  {Bx  parte 
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Harris  (*) ),  '*  that  this  overdrawing  was  for  private  pur- 
poses and  without  the  knowledge,  consent,  privity,  or  subse- 
g^uent  approbation  of  the  other '"  partners.  If  that  is  shown, 
it  \s^  prima  facie  a  fraudulent  appropriation  within  the  rule. 
Lord  Eldon  further  says:  "It  is  as  much  a  fratid  within 
Lord  Thurlow's  rule  as  if,  according  to  the  expression  I  am 
informed  I  formerly  used,  he  had  stolen  the  property."  In 
this  case  there  was  intentional  fraud,  though  in  a  few  ex- 
ceptional cases  there  are  overdrawings. which  do  not  amount 
to  actual  Stealing ;  but  with  those  few  exceptions  there  can 
be  no  doubt  that  is  the  appropriate  description  of  the  trans- 
action. That  being  so,  and  the  plaintiffs  naving  proved  all 
this,  they  carry  in  a  claim  for  the  amounts  so  appropriated, 
givinjj  credit  for  the  amounts  repaid.  The  accounts*  have 
been  investigated  in  my  chambers  for  a  very  long  period. 
Accountants  of  eminence,  experience,  and  sKill,  have  been 
employed  on  both  sides,  and  time  has  been  allowed  under 
circumstances  which  I  am  going  to  mention — z.  very  long 
time — to  investigate  these  accounts  ;  and  the  result  is,  as  far 
as  I  am  concerned,  I  see  no  necessity  for  taking  any  further 
accounts. 

*rHis  Lordship  then  discussed  the  course  of  pro-  [544 
ceeding  in  taking  the  accounts.] 

That  Sir  R.  Harvey's  estate  would  be  liable  in  equity  to 
make  sood  the  amount,  I  do  not  think  any  one  can  doubt. 
If  he  had  been  alive,  a  bill  might  have  been  filed  against 
him,  or  an  action  I  should  say  now,  brought  by  his  partner, 
compelling  him  to  restore  back  to  the  partnership  funds  the 
sums  he  had  unlawfully  abstracted  from  them.  In  the  same 
way,  if  he  had  become  bankrupt,  there  is  no  doubt  that  a 
proof  might  have  been  made  against  him  under  the  princi- 
ple laid  down  by  Lord  Eldon,  and,  both  being  bankrupt,  by 
the  joint  estate,  for  the  sum  so  appropriated.  Why  is  the 
proof  not  to  be  allowed  ? 

I  am  told,  first  of  all,  that  the  principle  of  these  cases, 
which  is  plainly  stated  in  Ex  parte  Harris  i^\  was  wholly 
misunderstood,  and  that  you  could  not  prove  on  behalf  of 
the  joint  estate  unless  you  had  shown  that  the  separate  estate 
had  been  increased  by  the  sums  misappropriated. 

Now,  there  is  a  little  fallacy,  as  it  appears  to  me,  in  that 
proposition,  state  it  how  you  will.  What  is  the  meaning  of 
the  separate  estate  being  increased  %  A  man' s  separate  estate 
is  increased  by  what  money  he  puts  into  his  pocket,  and, 
therefore,  the  moment  an  individual  partner  abstracts  the 
money  of  the  partnership  and  puts  it  into  his  pocket  for 

(»)  2  V.  A  B.,  214.  (•)  2  V.  A  3.,  210. 

20  Eng.  Rep.  94 
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private  purposes,  it  must  be,  as  Lord  Eldon  puts  it  (*),  '*for 
the  increase  of  the  individual's  estate."  If  that  was  the 
meaning  of  the  proposition,  it  was  correct.  It  is  not  because 
he  makes  the  partnership  liable  by  his  wrongful  act,  which 
was  one  of  the  two  branches  of  Fordyce^s  Case  (') ;  but  it  is 
because  he  has  appropriated  the  property  or  money  of  the 
partnership  to  his  individual  use  that  his  separate  estate 
IS  liable. 

But  the  argument  used  before  me  was  this :  that  you  must 
show  that  some  of  the  property  remained  to  the  benefit  of 
the  partner's  private  estate,  and  that  if  he  gambled  away 
the  money  the  moment  he  got  it,  or  paid  it  away  for  some 
other  purpose,  so  that  the  private  estate  did  not  get  any 
benefit  eventually,  you  could  not  prove  against  the  separate 
estate.  I  can  find  no  trace  of  any  such  doctrine.  It  is  con- 
545]  trary  to  what  Lord  Eldon  says,  and  contrary  *to  good 
sense  and  principle,  because  the  man  who  has  misappropri- 
ated this  money,  or  taken  it  away  from  the  firm,  and  has 
applied  it  in  payment  of  any  debt  due  from  him,  whether  a 
debt  (so  called)  of  honor,  or  a  legal  debt — to  the  extent  he 
so  pays  it,  thereby  relieves  the  rest  of  his  property.  If  in 
the  case  which  actually  occurred,  when  Sir  Robert  Harvey 
was  called  upon  to  pay  £30,000  or  £40,000  for  stock  he  had 
purchased,  he  had  taken  his  deeds  to  his  bankers  and  bad 
pledged  them  and  raised  money  upon  them,  and  had  paid 
the  money  in  that  way,  he  would  have  made  his  real  estate 
liable  to  repay  it,  in  case  he  had  become  bankrupt,  and  to 
that  extent  he  would  have  diminished  his  private  or  sepa- 
rate estate.  If  instead  of  doing  that  he  tooK  the  money  out 
of  the  bank,  that  in  the  same  way  increased  his  separate 
estate  by  the  amount  he  so  took  ;  because  it  left  the  landed 
estate  unincumbered  instead  of  being  incumbered  to  that 
amount.  So  that,  taken  in  that  way,  the  private  estate  is 
increased.  I  will  go  further,  and  I  say  on  the  authorities, 
if  a  man  steals  £100,000  and  appropriates  it  to  gambling 
debts,  as  Lord  Eldon  says,  that  increases  his  private  estate, 
and  it  is  quite  immaterial  that  the  other  private  estate  is  in 
exactly  the  same  position  as  it  was  before ;  there  is  no  dis- 
tinction when  you  come  to  prove.  There  would  be  a  dis- 
tinction if  you  came  to  a  question  of  following  the  property 
which  is  very  material.  If  instead  of  the  money  having 
been  spent  you  could  show,  what  I  suppose  happens  very 
seldom,  that  the  man  who  stole  the  money  invested  it  in 
property,  and  you  could  identify  the  property,  that  would 
not  be  a  case  of  proof  at  all ;  it  would  be  a  case  of  restora- 

0)  2  V.  &  B.,  214.  («)  Cookes  Bankruptcy  Law,  8th  ed.,  p.  581. 
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tion.  You  would  take  away  the  property  from  the  private 
estate  and  put  it  into  the  joint  estate ;  you  would  follow  the 
property  under  the  well  known  rule  in  equity,  you  would 
trace  the  firm  property  into  the  form  of  an  investment,  and 
the  firm  would  take  it  away  altogether.  You  would  not 
prove.  The  doctrine  of  proof  assumes  that  the  property 
now  no  longer  remains  in  specie ;  that  it  cannot  be  folldwed 
or  identified ;  and  that  is  the  reason  why  you  can  only  prove 
and  not  take  the  property  back  again. 

The  whole  foundation  of  the  doctrine  of  proof  in  these 
cases  rests  upon  this,  that  in  a  court  of  equity  for  many 
purposes  the  joint  estate  is  treated  as  a  distinct  estate,  in 
the  saine  way  as  you  *can  compel  a  partner,  if  not  [546 
a  bankrupt,  to  restore  funds  misappropriated  by  repaying 
them  to  the  firm  account,  so  that,  when  the  partner  is  bank- 
rupt, proof  can  be  tendered  on  behalf  of  his  estate  for  the 
sum  taken. 

That,  I  think,  disposes  of  the  chief  argument  presented 
to  me  on  behalf  of  the  Stock  Exchange  creditors.  The  argu, 
ment  presented  to  me  on  behalf  of  the  plaintiff  was  of  a 
different  character.  It  was  said,  first  of  all,  that  the  drawr 
ing  of  Sir  R.  Harvey  might  be  attributed  to  his  capital 
brought  in.  That,  however,  would  be  no  defence  if  he  had 
brought  in  any  capital ;  and  I  do  not  think,  on  the  evidence, 
that  he  did.  But  supposing  he  had  capital,  by  the  partner- 
ship articles  he  had  no  right  to  draw  it  out ;  and  if  a  partner, 
although  he  h%s  some  capital  to  his  credit,  takes  away 
against  the  partnership  articles  money  which  he  appropriates 
to  his  own  use,  the  firm  has  a  right  to  have  it  brought  back 
again,  and  it  is  quite  immaterial  that  the  actual  capital  was 
taken.  It  might  be  material  when  you  were  discussing  the 
question  of  moral  fraud  whether  a  man  took  what  was  really 
his  own  or  somebody  else's  property;  but,  looking  at  it  in 
a  legal  point  of  view,  it  is  an  appropriation  contrary  to  the 
condition  expressed  or  implied  in  the  partnership  articles 
that  the  capital  is  to  remain  for  the  joint  benefit  of  himself 
and  the  partnership.  It  is  quite  as  much  contrary  to  the 
partnership  articles  for  him  to  draw  out  a  sum  not  exceed- 
ing that  capital  as  if  he  were  to  draw  out  a  sum  exceeding 
that  capital. 

The  next  point  taken  was  this :  It  was  said  that  if  the 
breach  of  faith  has  been  acq^uiesced  in  by  the  copartner, 
you  cannot  prove.  I  agree,  if  one  partner  has  stolen  the 
partnership  property,  and  the  other  partner  knows  it  and 
consents  to  his  retaining  it,  you  cannot  prove.  It  is  then 
an  ordinary  debt,  for  which  no  proof  can  be  allowed.     If 
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that  is  the  sense  in  which  acqaiescence  is  used,  then  I  say 
if  he  has  acquiesced  the  proof  is  barred.  Acquiescence 
really  means  a  standing  by  with  knowledge  of  your  right, 
as  it  is  said,  both  in  fact  and  law.  In  order,  therefore,  to 
make  out  acquiescence  in  that  sense  you  must  make  out 
knowledge  on  the  part  of  the  copartner,  and  then  that  he 
stood  by  and  allowed  the  state  of  affairs  to  continue  with- 
out remonstrance. 

Now,  first  of  all,  what  did  Mr.  Kerrison  know  ?  He  says 
547]  that  *he  knew  nothing  of  these  frauds.  He  did  know 
on  two  occasions,  on  two  half  years,  in  1863  and  1864,  that 
Sir  B.  Harvey  had  drawn  out  some  moderate  amounts  com- 
pared to  the  large  amounts  we  are  now  speaking  of ;  but  he 
also  knew,  from  the  subsequent  accounts,  that  it  was  alleged 
or  represented  to  him,  and  he  believed  that  those  sums  had 
been  repaid.  It  was  suggested  that  that  alone  would  au- 
thorize Sir  R.  Harvey  to  overdraw  any  amount  he  thought 
fit  to  appropriate  to  his  own  use.  I  entirely  dissent  from 
an^  such  proposition.  You  may,  no  doubt,  waive  partner- 
ship articles,  either  by  actual  waiver — that  is,  a  waiver  in 
so  many  terms,  by  a  new  contract  made  in  writing,  or  by 
parol,  or  by  conduct ;  that  is,  a  certain  state  of  circum- 
stances having  occurred  contrary  to  the  partnership  articles 
known  to  all  the  partners  and  long  suffered  by  them  to  con- 
tinue with  such  knowledge,  may  authorize  a  court  of  justice 
to  infer  an  actual  contract  that  that  shall  be  the  new  state 
of  things,  and  to  that  extent  the  articles,  are  waived  or 
altered.  But  that  must  depend  upon  circumstances.  You 
must  not  assume  from  a  course  of  conduct  anything  abso- 
lutely irrational  and  absurd.  The  mere  fact  that  the  partner 
has  been  allowed  by  his  copartner,  contrary  to  the  partner- 
ship articles,  to  overdraw  his  account  on  two  occasions 
would  not  imply  anything  so  absurd  as  that  he  was  to  be 
allowed  to  overdraw  it  to  any  extent  and  whenever  he  liked  ; 
a  fortiori^  when  we  find  that  soon  afterwards  he  restored, 
or  appeared  to  restore,  the  amount  overdrawn,  and  that  no 
further  overdrawing  was  known  to  have  taken  place.  It 
appears  to  me  that  would  not  be  a  fair  inference  at  all  from 
what  occurred,  and,  therefore,  you  cannot  impute  to  Mr. 
Kerrison  any  license  whatever  to  Sir  R.  Harvey  to  overdraw 
the  account  in  the  way  he  did.  But  it  must  be  recollected 
that  the  element  of  knowledge  is  wanting  as  regards  the 
actual  overdrawings  beyond  these  two,  and  he  certainly  did 
not  accjuiesce  in  them. 

But  It  is  said,  though  he  did  not  know  anything  about 
these  frauds,  still  he  had  constructive  notice  that  these 
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frauds  were  going  on.  First  of  all,  I  am  not  aware  that 
constructive  notice  will  do.  None  of  the  authorities  which 
have  been  cited  to  me  say  it  will  do.  The  words  of  Lord 
Eldon  are — he  uses  four  words  where  probably  fewer  would 
have  done — "knowledge,  consent,  jjrivity  or  subsequent 
approbation."  Now,  he  has  had  neither  knowledge,  con- 
sent, *nor  privity;  because  he  did  not  know  of  it  at  [548 
the  time,  and  the  only  other  words  that  can  be  relied  on  are 
''subsequent  approbation."  But  constructive  notice  is  not 
subsequent  approbation.  You  cannot  have  subsequent 
approbation  without  knowledge.  Therefore  I  do  not  see 
how  it  would  avail  even  if  it  were  proved.  But  the  sup- 
posed constructive  notice  was  of  the  most  singular,  kind. 
What  occurred  was  this :  there  was  a  person  of  the  name  of 
Hill  who  was  what  they  called  manager  of  the  bank;  he 
was  appointed  by  Sir  fe.  Harvey.  His  appointment  was 
known  to  Mr.  Kerrison,  who  consented  to  the  appointment 
on  the  formation  of  the  partnership.  There  was  a  person 
of  the  name  of  Richardson,  who  seems  to  have  been  next  in 
order  in  the  hierarchy  of  the  bank  to  Mr.  Hill ;  and  there 
were  some  other  clerks,  notably  bill  clerks.  It  is  said  that 
one  or  more  of  these  persons  knew  of  the  frauds  that  Sir  R. 
Harvey  was  committing,  and  that  if  they  did  know,  their 
knowledge  is  to  be  imputed  constructively  to  Mr.  Kerrison, 
and,  as  they  must  have  known  it  for  a  long  time,  "their 
knowledge  therefore  is  to  be  imputed  to  Mr.  Kerrison  for  a 
long  time,  and  he  must  be  taken  to  have  stood  by  with 
knowledge,  and  to  have  acquiesced  or  given  subsequent 
approbation.  That  is  the  argument  that  has  been  presented 
to  me.  And  it  is  said  that  this  must  have  been  so  because 
these  clerks  were  agents  of  the  banking  firm,  and  therefore 
notice  to  them  was  notice  to  the  banking  firm,  and  notice  to 
the  banking  firm  was  notice  to  every  partner. 

Now,  it  must  be  remarked,  the  whole  of  that  train  of 
reasoning  is  as  unfounded,  as  it  appears  to  me,  in  fact  as  it 
is  in  law.  First  of  all,  as  to  the  fact.  It  was  not  proved 
that  Hill  knew ;  it  was  not  proved  that  Richardson  knew. 
Hill  was  not  called,  but  what  was  suggested  was  this,  that 
they  being  persons  of  experience  in  banking,  and  being  in 
the  bank  with  the  ordinary  knowledge  possessed  bj^persons 
in  their  position,  must  have  ascertained  that  some  of  these 
entries  were  fictitious  and  fraudulent.  In  the  first  place, 
it  is  not  the  habit  of  the  court  to  impute  knowledge  in  this 
way.  It  would,  in  fact,  not  fall  short  of  criminal  conspiracy, 
which  I  am  asked  to  impute  to  tllem,  to  join  Sir  R.  Harvey 
in  defrauding  Mr.  Kerrison.     The  court  is  in  the  habit  of  re- 
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quiring  proof  in  such  a  case  as  that.  I  do  not  know  the  state 
of  these  men's  minds.  I  cannot  impute  to  them  that,  from 
549]  merely  occupying  particular  *positions,  they  were 
in  all  respects  fit  to  occupy  them.  They  may  have  been 
selected  by  Sir  R.  Harvey  because  they  were  stupid  or 
unobservant  men,  or  men  who  would  not  be  likely  to  detect 
his  frauds — men  whom  he  could  easily  deceive.  I  am  not 
at  all  at  liberty  to  assume,  for  the  purpose  of  fastening  a 
criminal  charge  against  these  men,  that  they  had  all  •  the 
knowledge  that  I  am  desired  to  impute  to  them  ;  still  less, 
when  one  has  not  been  called,  and  the  other  has  not  been 
asked,  am  I  at  liberty  to  impute  this  knowledge  to  them. 
Men  are  often  ignorant  of  what  they  do  not  wish  to  see,  and 
I  think  it  very  probable  they  knew  something  was  wrong, 
or  suspected  sojnethiug  was  wrong,  but  I  think  it  equally 
probable,  as  was  the  case  apparently  with  the  bill  clerks, 
that  although  they  suspected  something  was  wrong,  they 
knew  their  bread  depended  on  their  not  investigating,  and 
they  were  only  too  anxious  not  to  inquire  or  find  out  more. 
Therefore  1  have  no  reason  whatever  to  imj)ute  to  them 
knowledge,  and  you  must  show  knowledge  in  the  agent 
before  you  can  impute  constructive  notice  to  the  principal. 
So  much  for  the  fact. 

But,  assume  they  did  know,  what  does  it  amount  to  ?  It 
amounts  to  this :  with  that  knowledge  they  were  confeder- 
ates with  Sir  R.  Harvey,  in  cheating  Mr.  Kerrison.  Will 
.  that  be  notice  to  Kerrison?  It  is  against  the  very  first 
principles  on  which  the-  doctrine  of  constructive  notice  is 
founded.  They  are  the  very  last  persons  in  the  world  who 
would  inform  Kerrison.  The  theory  of  constructive  notice 
is  that  the  person  who  has  the  knowledge  will  inform  the 
other  for  whom  he  is  agent ;  but  where,  from  the  nature  of 
the  case,  it  is  obvious  they  will  do  no  such  thing,  then  there 
is  no  constructive  notice  at  all.  But  more  than  that,  the 
doctrine  of  constructive  notice,  as  applied  to  a  partnership 
firm,  no  doubt  makes  the  clerk  or  agent  of  the  firm  a  person 
whose  knowledge  will  affect  the  firm  as  a  firm  with  con- 
structive notice,  and  in  that  sense  will  make  every  partner 
liable  for  the  consequences  of  the  constructive  notice  as  a 
member  of  the  firm,  but  no  one  has  ever  carried  that  doc- 
trine to  this  extent,  that  the  knowledge  of  the  agent  of  the 
firm  shall  be  the  knowledge  of  the  individual  partner  as  be- 
tween himself  and  his  copartner ;  in  fact,  all  the  cases  in 
equity  with  which  I  am  familiar  have  proceeded  on  the  op- 
550]    posite  ^doctrine.     Tmay  mention  such  cases  as  RaW' 
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ins  V.  WicJcam  (*),  and  many  others.  No  one  suggested  for 
a  moment  that,  as  between  the  partners,  a  clerk  is  to  be  con- 
sidered the  agent,  and  the  reason  for  it  is  obvious.  The 
clerk  is  agent  for  both  as  regards  third  persons ;  he  gives 
the  knowledge  or  notice  to  both ;  but  as  between  the  two, 
why  should  he  be  supposed  to  communicate  to  one  the 
rogueries  of  the  other?  I  see  no  reason  whatever,  and  ia 
my  opinion  that  argument  fails. 

Then  the  next  reason  was  this :  even  supposing  Kerrison 
did  not  know,  as  he  did  not  know  in  fact,  and  had  no  con- 
structive notice  which  would  have  been  sufficient  in  law,  as 
I  think  it  would  not  have  been,  still  he  was  guilty  of  laches 
or  gross  negligence,  and  his  creditors  or  depositors  in  the 
bank  are  barred  by  that  negligence  from  any  right  of  proof. 
First  of  all,  what  is  the  meaning  of  the  accusation  of  gross 
negligence  by  a  pickpocket  against  the  man  whose  pocket 
he  has  picked,  who  says:  "If  you  had  buttoned  up  your 

¥ocket  I  should  not  have  been  able  to  pick  it  so  easily?" 
he  case  is  really  that,  and  only  requires  to  be  stated  to 
show  how  absurd  the  proposition  is.  If  Kerrison  had  been 
solvent,  and  had  filed  a  bill  against  Sir  R.  Harvey,  who  had 
also  been  solvent  or  able  to  pay  something,  and  had  asked 
for  a  judgment  that  Sir  R.  Harvey  should  restore  to  the 
bank  the  sums  he  has  misappropriated,  could  a  defence  on 
the  part  of  Sir  R.  Harvey  have  been  admitted  to  this  effect : 
"True,  I  have  stolen  your  money,  but  I  have  stolen  it  six 
or  seven  years  consecutively  to  a  very  large  amount,  and  if 
.  you  had  been  a  careful  man  you  would  have  found  it  out 
long  ago,  and  therefore  I  am  entitled  to  keep  your  money, 
and  dismiss  your  action  with  costs?" 

Now,  applying  the  argument,  which  must  be  done  fairly, 
to  both  sides,  if  the  creditors,  that  is,  the  depositors  of  the 
bank,  are  to  be  bound  by  the  laches  of  Mr.  Kerrison,  the 
stockbrokers,  the  creditors  of  Sir  R.  Harvey,  must  also  be 
bound  by  his  conduct,  and,  therefore,  if,  as  between  Kerri- 
son and  Sir  R.  Harvey,  no  such  defence  will  be  admitted,  it 
is  plaii^  that  no  such  defence  ought  to  be  admitted  as  be- 
tween the  joint  estate  and  the  separate  estate. 

*There  was  one  more  argument  on  that  part  of  the  [550 
case  which  I  can  hardly  treat  more  seriously,  although  I 
cannot  pass  it  by.  It  was  said  that  this  was  like  the  case  of 
reputed  ownership  in  bankruptcy,  that  the  stockbrokers  had 
been  induced  to  give  credit  to  Sir  R.  Harvey  by  the  neglect 
of  Mr.  Kerrison,  tliat  if  he  had  intervened  sooner  and  broken 
up  the  bank  and  driven  Sir  R.  Harvey  into  bankruptcy  the 

(»)  3  De  G.  &  J.,  804. 
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Stockbrokers  wpuld  not  have  given  credit  to  him,  and  they 
would  not  have  lost  so  much.  I  do  not  know  that  at  alL 
I  have  no  means  of  ascertaining  what  the  position  was  be- 
tween Sir  R.  Harvey  and  the  stockbrokers,  or  to  what  extent 
they  trusted  him,  or  on  what  ground  they  trusted  him,  or 
what  they  knew  about  his  proceedings.  I  should  have 
thought  if  they  did  know  (it  does  not  appear  that  they  did, 
because  he  transacted  business  through  several  stock- 
brokers) the  extent  of  the  speculative  transactions  of  Sir 
R.  Harvey,  they  would  not  have  trusted  him  at  all.  But  I 
am  not  at  liberty  to  indulge  in  any  such  speculations.  I 
cannot  find  that  there  was  any  representation  by  Kerrison 
to  the  stockbrokers,  or  that  tliey  acted  upon  any  represen- 
tation by  him,  direct  or  indirect,  that  Sir  R.  Harvejr  was 
solvent.  All  they  appear  to  have  known  was  that  Sir  R. 
Harvey  was  carrying  on  an  old-established  business  at  Nor- 
wich, and  was  reputed  to  be  a  man  of  property  and  position 
in  the  county.  1  cannot  see  for  a  moment  any  analogy  at 
all  between  the  doctrine  of  reputed  ownership  in  bankruptcy 
and  the  question  of  taking  the  account  between  the  joint 
and  separate  estates.  It  appears  to  me  that  the  argument 
has  no  bearing  at  all.  [His  Lordship  then  considered  the 
arguments  in  favor  of  further  delay  and  the  production  of 
further  accounts,  for  which  he  was  of  opinion  no  sufficient 
ground  had  been  shown.] 

Therefore  I  have  come  to  the  conclusion  that  I  ought  to 
allow  the  claim  as  asked  ;  and  as  regards  costs,  I  am  afraid 
I  am  bound  by  the  general  order  which  adds  the  costs  to 
the  sum  claimed ;  but  I  have  made  an  exception  in  more 
than  one  instance  as  regards  the  costs  of  adjournment  into 
court.  I  intend,  to  do  so  in  the  present  instance.  Instead 
of  following  the  decision  of  my  predecessor  and  others,  I 
shall  allow  the  costs  of  the  adjournment  into  court  out  of  the 
estate,  adding  the  rest  of*  the  costs  in  the  usual  way.  The 
costs  of  the  plaintiff,  of  course,  will  be  costs  out  of  the 
552]  *estate,  and  I  shall  give  no  costs  to  the  stockbrokers' 
representative.  That  is  according  to  the  terms  of  the  order. 
Besides  that,  he  is  liable  to  additional  costs  occasioned  by 
his  intervening,  and  no  doubt  very  considerable  additional 
costs  have  been  occasioned ;  but,  considering  that  I  am  de- 
ciding against  them,  and  therefore  they  will  in  effect  lose  all 
further  claim  on  the  estate,  I  think  it  would  be  a  harsh  order 
to  make  them  pay  any  further  costs.  Therefore  1  make  no 
order  whatever  as  to  their  costs. 

By  the  order  of  the  Master  of  the  Rolls  as  drawn  up  the 
claims  were  admitted  at  £600,000. 
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The  representative  of  the  separate  creditors  appealed  from 
this  decision,  and  the  appeal  came  on  for  hearing  on  the 
4th  of  August,  1876. 

Benjamin^  Q.C.,  Davey^  Q.C.,  B,  B.  Rogers^  and  Dun- 
das  Gardiner^  for  the  appellant :  We  contend,  first,  that 
this  claim  ought  not  to  have  been  admitted  at  all;  and, 
secondly,  that,  if  admitted,  it  ought  to  be  reduced.  As  re- 
gards the  first  point.  Sir  R.  Harvey,  it  cannot  be  denied, 
made  false  entries,  committed  forgeries,  and  grossly  de- 
frauded his  partners.  Now,  no  doubt,  if  a  tiuder  increases 
his  separate  estate  by  a  fraud  on  his  partners,  there  is  a 
right  of  proof  against  his  separate  estate ;  but  we  contend 
that  the  rule  goes  no  further ;  the  fraud  which  gives  a  right 
of  proof  is  a  fraud  in  the  nature  of  a  fraudulent  preference. 
Where  a  partner  steals  money  from  the  firm  and  gambles  it 
away,  his  separate  estate  is  not  increased  at  the  expense  of 
the  partnership  estate,  and  we  contend  that  in  such  a  case 
there  is  no  right  of  proof:  Fordyce^s  CaseC)\  Ex  parte 
Lodge  (*) ;  Ex  parte  Broome  (") ;  Ex  parte  Grill  (*).  The 
Master  of  the  KoUs  relied  on  Ex  parte  Harris  (*) ;  but  in 
that  case  the  proof  was  rejected,  and  everything  ciited 
against  us  is  a  mere  dictum.  The  same  remark  applies  to 
Ex  parte  Smith  ('). 

*Ex  parte  Watkins  (')  was  a  clear  case  of  increasing  [553 
the  private  estate  at  the  expense  of  the  joint.  In  Ex  parte 
Turner  j^)  and  Ex  parte  Ilinds  (*)  the  proof  was  rejected 
under  circumstances  very  similar  to  the  present.  Moreover, 
in  the  present  case  R.  Harvey  was  allowed  to  have  the  sole 
and  uncontrolled  management  of  the  business,  and  no  part- 
ner who  acquiesced  in  tnis,  can,  as  against  third  parties,  be 
heard  to  complain  of  anything  that  Harvey  did.  We  con- 
tend, therefore,  that  the  proof  ought  not  to  be  admitted 
at  all.  « 

James,  L.  J.:  We  are  unanimously  of  opinion  that  we  are 
bound  by  the  law  as  laid  down  in  Ex  parte  Harris  (*). 
AVhat  have  been  called  dicta  "appear  to  us  to  be  deliberate 
and  conclusive  statements  of  tne  law,  which  have  never 
since  been  departed  from.  The  rule  there  laid  down  by 
Lord  Eldon,  who  understood  bankruptcv  law  better  than 
any  man  then  living,  is,  that  if  a  partner  fraudulently  takes 
money  out  of  the  partnership  assets  for  his  own  private 

(»)  Cooke's  Bankruptcy  Law,  8th  eA,  (•)  2  V.  4  B.,  210. 

p.  631.  (•)  1  Gly.  <&  J.,  74;  6  Madd.,  2. 

(S)  1  Ves.,  166.  0)  Mont  <fe  Mac,  67. 

(»)  1  Rose,  69.  («)  Mont.  <&  A.,  62;  4  D.  A  Ch.,  169. 

(«)  Cooke's  Bankruptcy  Law,  8th  ed.,  (*)  3  De  G.  <&  Sm.,  613. 
p.  630. 

20  Eng.  Rep.  95 
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puiposes,  a  proof  can  be  made  for  it  against  his  separate 
estate.  As  regards  the  argument  that  the  separate  estate 
has  not  been  enlarged,  it  is  enlarged  if  the  joint  estate  is  em- 
ployed in  paying  sams  which  the  separate  estate  onght  to 
nave  paid.  If  the  sums  which  became  dae  to  the  stock- 
brokers had  not  been^paid  out  of  the  joint  estate,  they  could 
have  been  proved  against  the  separate  estate,  so  no  wrong 
is  done  to  tne  creditors.  If  yon  can  show  that  any  of  the 
overdrawings  were  simple  overdrawings,  not  tainted  by 
fraud,  the  case  will  be  different  as  to  them. 

Appellant's  argument  continued:  As  to  reducing  the 
amount,  we  say  that  the  principle  of  Clayton^  s  Case  (*) 
ought  to  have  been  applied.  Sir  R.  Harvey's  drawings 
were  not  all  tainted  with  fraud,  and  he  paid  in  from  time  to 
time  considerable  sums.  If,  then,  the  account  be  taken  ac- 
cording to  ClaytorCs  Case^  the  amount  fraudulently  drawn 
will  be  found  to  have  been  to  a  considerable  extent  repaid. 
554]  *  James,  L.  J. :  I  am  of  opinion  that  ClayUyrC  s  Case  (') 
cannot  be  applied  to  fraudulent  items.  If,  indeed,  a  jmrt- 
ner  fraudulently  draws  out  £10,000,  and  then  pays  in  a  sum 
of  £10,000,  specifically  appropriating  it  with  his  partner's 
knowledge  to  meet  the  sum  drawn  out,  there  is  an  end  of  it ; 
but  if  he  goes  on  manipulating  the  accounts,  and  concealing 
the  fraud  from  his  partner,  the  fraud  must  be  made  good 
when  it  is  discovered.  Sums  of  money  which  he  paid  in 
and  entered  in  the  books  must  be  attributed  in  the  first 
place  to  moneys  drawn  out,  which  were  also  entered  in  the 
Dooks. 

Mellish,  L.J.:  Suppose  a  partner  fraudulently  draws 
out  £20,000,  and  then  draws  out  openly  £10,000  more,  which 
he  enters  in  the  books,  so  that  it  is  a  simple  overdrawing 
without  fraud.  He  then  pays  in  £30,000.  It  is  contended 
that  he  has  repaid  the  £20,000,  and  that  unless  he  makes 
further  fraudulent  overdrawings  there  is  no  right  of  proof 
against  his  separate  estate.  But  suppose  he  openly  draws 
£30,000  out  again,  the  firm  is  cheated  of  the  £20,000  just  as 
much  as  if  he  had  never  paid  in  the  £30,000.  I  am  of 
opinion,  therefore,  that  ClaytorCs  Case  cannot  be  applied 
to  fraudulent  debts  of  this  nature. 

Baggallat,  J. a.,  concurred. 

The  case  then  stood  over,  owing  to  the  arrival  of  the  Long 
Vacation. 

On  the  8th  of  November  the  case  was  in  the  paper,  but 
the  counsel  for  the  appellants  stated  that,  after  the  decision 

(0  1  Mer.,  685. 
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on  the  above  questions  of  law,  it  was  useless  for  them  to 
argue  the  case  further. 

The  appeal  was  therefore  dismissed  without  further  argu- 
ment. 

Solicitors:  Sole^  Turners  &  Knight;  LinJclaters  &  Co,; 
Travers^  Smith  &  Co. ;  Lyne  &  Holman, 

Ab  a  general  rule,  where  members  Though  they  are  usually  of  the  acts 
of  a  firm  have  access  to  its  books,  and  and  doings  of  the  corporation,  but  it 
opportunity  to  know  how  their  ac-  must  be  made  to  appear  that  they  are 
counts  are  kept,  it  will  be  presumed  the  books  of  the  corporation,  kept  as 
they  know  how  the  entries  were  made  such  by  the  proper  officer,  or  some 
therein,  and  they  are  competent  evi-  other  person  authorized  to  make  en- 
deuce  against  them  :  FairchUd  v.  Fair-  tries  in  his  necessary  absence, 
child,  64  N.  Y.,  471,  480  ;  Price  v.  Wil-  It  is  not  sufficient  to  prove  the  book 
son,  67  Barb.,  11 ;  Taylor  «.  Herring,  to  be  in  the  handwriting  of  a  person 
10  Bosw.,  447 ;  Dunnell  v.  Henderson,  stated  in  the  book  itself  to  be  the  sec- 
23  N.  J.  Eq. ,  174 ;  Heartt  «.  Corning,  retary,  but  not  otherwise  shown  to  be 
8  Paige,  566;  Caldwell  v.  Lieber,  7  the  proper  officer :  President,  etc.,  v. 
Paige,  507;  U.  S.  tJ.  Binney,  5  Mason,  McKean,  10  Johns.,  154;  1  Qreenl. 
188 ;  Stuart  v.  McKichan,  74  Ills. ,  122  ;  Ev. ,  §  493. 

Buddeke  «.  Ratterman,  2  Tenn.  Chy. ,  The  principal  case  seems  to  be  based 

459.  upon  the  equitable  doctrine  that  in  a 

Such  presumption,  however,  is  not  contest  between  partnership  creditors 
conclusive,  but  may  be  rebutted  by  the  and  individual  creditors,  the  partner- 
circumstances  :  Price  o.  Wilson,  67  ship  property  shall  be  applied  to  the 
Barb.,  11  ;  Taylor  «.  Herring,  10  payment  of  firm  debts,  and  the  indi- 
Bosw.,  447  ;  Dunnell  v.  Henderson,  23  vidual  property  of  the  partners  to  the 
N.J.  Eq.,  174;  Heartt  o.  Coming,  8  payment  of  individual  debts.  This  rule 
Paige,  566 ;  Caldwell  v.  Lieber,  7  is  well  established. 
Paige,  507  ;  U.  S.  Bank  «.  Binney,  5  See  note  to  Howell  «.  Tell,  29  N.  J. 
Mason,  188;  Stewart's  Case,  L.  R.,  1  %,  490;  2  Story's  Eq.  Jur.,  §  1253, 
Chy.,  574;  Buddeke  v.  Batterman,  2  et  seq. 
Tenn.  Chy.,  459.  Canada,  Upper  :    Moore  v.  Riddell, 

As  between  the  partners  partnership  11  Grant's  Chy.,  69  ;  Wallace  9.  James, 

books  are  not  evidence  for  one  partner  5  Grant's  Chy. ,  163. 

against  another,  on  an  accounting  be*  Delaware  :    Bailey  9.   Kennedy,  2 

tween  them,  unless  it  appears,  or  may  Del.  Chy. ,  12. 

be  presumed  from  the  circumstances,  HUnois  :    Hurlburt  «.  Johnson,   74 

that  the  latter  not  only  had  access  to  Ills. ,  64. 

the  books,  but  actually  inspected  them  :  Indiana  :    Conant  "o,  FrtLvy^  49  Ind. , 

Taylor  v.  Herring,  10  Bosw.,  447.  630  ;  Mendian,  etc.,  «.  Brandt,  51  Ind., 

So  in  a  suit  against  stockholders  and  56  ;  Smith  v,  Evans,  87  Ind.,  626. 

directors  of  a  corporation,  the  books  of  Maryland  :    McCuUok  v.  Dashiell, 

the  corporation  are  presumptive  evi-  1  Harris  &  Gill,  97. 

dence  against  them:    1  Greenl.,  Ev.,  Mississippi:    Williams  v.  Gage,  49 

§  493 ;   Bretham  v.  Cooke,  Arnold  &  Miss.,  777. 

Hodges,  Q,  B.,  306  ;  Culver  v.  Third,  New  Hampshire  :    French  v.  Love- 

etc,  64  Ills.,  629  ;  Allen  v.  Coit,  6  Hill,  joy,  12  N.  H.,  468. 

.318.  New  Jersey  :    See  Howell  t>.  Tell, 

And  so  of  the  acts  and  doings  of  the  29  N.  J.  Eq.,  490. 

corporation  generally:  Collins  t>,  Suaw,  New  York:    Collumb  v.  Read,  24 

7  Rob.,  632 ;   Sherman  v,  N.  Y.  Cent.  N.  Y.,  505,  16  N.  Y.,  484;  Wilson  v. 

Mills,  1  Abb.,  187,  189.  Robertson,  21  N.  Y.,  587;  Menagh  u. 

The  books  of  a  corporation,  however,  Whitwell,  52  N.  Y..  147;  Berkshire, 

are   not,  ordinarily,   evidence  against  etc.,  t).  Juillard,  13  Hun,  506 ;  Whitte- 

strangers  to  establish  a  claim  against  more  v.  Elliott,  7  Hun,  518  ;  Hewitt  v. 

such  stranger :  1  Greenl.  Ev.,  §493.  Brackett,  9  Hun,  543;.Ganson  v.  La- 
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throp,  25  Barb.,  455  ;  Kendall  «.  Rider,  see  Tenney  v.  Johnson,  43  N.  H.,  144; 
35  Barb.,  100  ;  Knauth  v.  BasseU,  84  Caldwell  v.  Scott,  54  X.  H.,  418 ;  Smith 
Barb.,  81  ;  Goertner  v.  Trustees,  2  D.  Howard,  1  Buffalo  Superior  Court 
Barb.,  625  ;  Ransom  t^.Vande venter,  41  Rep.,  5,  8,  and  cases  cited  ;  Phelps  «. 
Barb.,  307 ;  Wilder  v.  Keeler,  3  Paige,  McNeeley,  66  Missouri,  554  ;  Dimon  c. 
167 ;  Payne  c.  Matthews,  6  Paige,  19.  Hazard,  32  N.  Y.,  65  ;  Menagh  v.  Whit- 
See  Smith  V.  Howard,  1  Buff.  Su-  well,  52  N.  Y.,  147;  Cory  «.  Long,  2 
perior  Court  Rep.,  5;  Artisans'  Bank  Sweeney,  491;  Arnold  f>.  Nichols,  64 
v.  Treadwell,  34  Barb.,  553  ;  Dimon  v,  N.  Y.,  117. 

Hazard,  32  N.  Y. ,  65  ;  Morgan  v.  Skid-  As  between  the  retiring  and  the  re- 
more,  55  Barb. ,  263,  siffirmed  2  Albany  maining  partner,  see  Carper  «.  Haw- 
L.  J.,   457:    Wills    v,   Simmonds,   51  kins,  8  W.  Va.,  291  ;  Foster  v.  Barnes, 
How.  Pr.,  48.  81  Penn.  St.  R.,  877 ;  Crane  v.  Morri- 
Ohio  :    Rogers  «.  Meranda,  7  Ohio  son,  4  Sawyer,  139  ;  Smith  u.  Howard, 
St. ,  179.  1  Buff.  Superior  Court  Rep. ,  8,  and  cases 
See,  however,  in  this  state.  Brocks,  cited;  Goertner  v.  Trustees,  2   Barb., 
Bateman,   25  Ohio  St.  R.,  609,  if  no  625;  Davis  t>.  Grove,  2  Rob,  136;  Kohler 
partnership  assets.  «.  Mattlage,  6  N.  Y.  Weekly  Dig.,  116, 
Pennsylvania  :    Black's  Appeal,  44  ludividual  creditors  who  have  trusted 
Penn.  St.  R.,  503 ;  Foster  9.  Barnes,  81  the    individuals    of    a    firm,    on    the 
Penn.  St.  R. ,  377.  strength  of  real  estate  owned  by  them 
United  States,  Oircuit  and  District :  as  t-enants  in  common,  before  the  for- 
Osbome  v.   McBride,  3  Sawyer,  590  ;  mation  of  any  partnership,  are  entitled 
Crane  «.  Morrison,  4  Sawyer,  139.  to  be  paid  out  of  such  real  estate  in 
See  Case    v.   Beauregard,    1   Wood,  preference  to  firm  creditors,  who  gave 
C.  C,  125.  credit  to  a  subsequent' partnership  in 
West  Virginia :    Carper  «.  Hawkins,  which  the  real  estate  was  agreed  to  be 
8  West  Va.,  291.  treated  as,  and  to  be,  partnership  prop- 
Wisconsin  :      Viles    v.    Bangs,    36  erty,  even    as    against    improvements 
Wise.,  132.  made  with  partnership  funds,  no  fraud 
The  rule  extends  to  real  estate  owned  being  intended  :  Parker  «.  Bowles,  57 
by  the  partnership:    Conant  v.  Frary,  N.  H.,  491. 

49  Ind.,  530  ;  Fairchild  «.  Fairchild,  64  See  Ross  v.  Henderson,  77  N.  C,  170. 

N.  Y.,  471 ;  Snyder  v.  Lunsford,  9  W.  In  Meily  v.  Wood,  71  Penn.  St.  R., 

Va.   Rep.,  223;    Kendall  v.  Rider,  35  488,   it  was  held  that  an  individual 

Barb.,  100  ;  Cpllumb  v.  Read.  24  N-.Y.,  judgment  creditor  had  no  lien  on  real 

505;  Traphagent).  Burt,  67  X.  Y.,  30;  estate  owned  by  a  firm,  as  against  a 

Hiscock  V.  Phillips,  49  N.  Y.,  97  ;  Ross  purchaser  from  the  firm  as  such. 

«.  Henderson,  77  N.  C,  170  ;  Willet  v.  If  judgment  be  recovered  against  a 

Brown,  65  Mo.,  138;  5  Wait's  Actions  firm,  on  a  firm  debt,  it  becomes  a  lien 

and  Defences,  119  et  seq.  on  the    separate  real  estate  of   each 

Even   though  the  title  be  held  by  partner  :  Foster  v.  Barnes,  81  Penn.  St. 

one  partner  for  the  benefit  of  the  firm  ;  B.,  377  ;  Meech  tj.  Allen,  17  N.  Y.,  300. 

Fairchild  v.  Fairchild,  64  N.  Y.,  471 :  See  note  to  Howell  v.  Tell,  29  N.  J. 

Snyder  v.  Lunsford,  9  West  Va.  Rep.,  Eq.,  490,  and  cases  cited;   Stevens  v. 

223  ;  Ross  v.  Henderson,  77  N.  C,  170.  Bank,  31  Barb..  90. 

As  to  how  far  the  rule  applies  where  Otherwise  as  to  a  levy  upon  partner- 
there  is  no  partnership  assets,  or  only  a  ship  property,  upon  an  execution  . 
nominal  amount,  see  note  to  Howell  against  one  of  the  partnership,  as 
V.  Tell,  29  N.J.  Eq.,  490;  Brock  v,  against  a  subsequent  levy  on  an  execu- 
Bateman,  25  Ohio  St.  R.,  609  ;  Sto.  on  tion  against  the  firm  :  Eighth  National 
Part.,  §  363  ;  Somerset,  etc.,  v.  Minot,  Bank  «.  Fitch,  49  N.  Y.,  539  ;  Osborne,- 
10  Cush.,  600;  Black's  Appeal,  44  «.  McBride,  3  Sawyer,  590 ;  Plintoff  r. 
Penn.  St.  R.,  507,  and  cases  cited  ;  Mc-  Dickson,  10  U.  C.  Q.  B.,  428  ;  Wilson 
Culloh  V.  Dashiell,  1  Harris  &  Gill,  96  ;  v.  Vogt,  24  U.  C.  Q.  B.,  685  ;  Taylor  c. 
Rogers  v.  Meranda,  7  Ohio  St.,  179.  Jarvis,  14  U.C.  Q.  B.,  128  ;  Fargo  r. 
As  to  how  far  the  rule  applies  where  Ames,  45  Iowa,  491 ;  Bogue's  Appeal, 
one  partner  sells  to  another  who  agrees  34  Leg.  Int.,  13,  83  Penn.  St.  R.,  101 ; 
to  pay  the  firm  debts,  as  between  the  Artisans*  Bank  v.  Treadwell,  34  Barb., 
creditors  and  the  remaining  partner,  553;  Abels  «,  Westervelt,  15  Abb.  Pr., 
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280,  as  explained  in  Smith  9.  Orser,  43  who  formM  a  new  firm,  and  gave  A.  in 

Barb.,  191.  payment  a  promissory  note  signed  B.  & 

See  Smith  v.  Evans,  37  Ind.,  526;  Sen.  Wlien  the  note  came  due,  A.  re- 
Clark  V.  Corbett,  27  U.  G.  Q.  B.,  161 ;  ceived  in  pa3rment  property  which  had 
Crane  v.  Morrison,  4  Sawyer,  139  ;  Van-  formed  part  of  the  assets  of  the  old 
alstyne  v.  Cook,  25  N.  Y. ,  489  ;  note  to  firm,  but  which  then  belonged  to  a  new 
Howell  V.  Tell,  29  N.  J.  Eq.,  490  ;  firm,  doing  business  under  the  name  of 
Cram  v,  French,  1  Wend.,  311 ;  Dun-  B.  &  Co.,  of  which  B.  and  C.  were  the 
ham  V.  Murdock,  2  Wend.,  553  ;  Mat-  general  partners,  and  D.  was  a  special 
terof  Smith,  16  Johns.,  102  ;  Scrugham  partner.  In  an  action  of  replevin 
v.  Carter,  12  Wend.,  131 ;  Berry  v.  brought  by  A.  againt  an  oflBcer  who 
Kelly,  4  Rob.,  106  ;  Artisans'  Bank  v.  attached  the  goods  in  his  hands  as  the 
Tredwell,  34  Barb.,  553;  Greene  t?.  property  of  the  new  firm,  there  was 
Buck,  32  Barb.,  73.  evidence  that  A.,  who  had  taken  a  bill 

One  partner  has  no  right  to  apply  the  of    sale  from  ''B.  &  Co.,"  bought  in 

partnership  funds  in  payment  of  his  good  faith ;  that  he  had  no  knowledge 

individual  debt  without  the  assent,  ex-  of  the  existence  of  the  new  firm,  except 

press  or  implied,  of  his  co-partners  :  from  a  vague  rumor,  and  never  knew 

Hansom  v,  Vandeventer,  41  Barb. ,  307  ;  that  it  did  business,  or  that  D.  was  a 

Iliscock  V.  Phelps,  49  N.  Y. ,  97 ;  Viles  partner.     Held,  that  upon  this  evidence 

V.  Bangs,  36  Wise,  132  ;  Caldwell  v.  the  jury  would  be  warranted  in  finding 

Scott,  fi  N.  H.,  414;  Conant  v,  Frary,  for  the  plaintiff:   Locke  v.  Lewis,  124 

49  Ind.,  530 ;  Snyder  v.  Lunsford,  9  W.  Mass.,  1. 

Va.,  233;   Stegall  o.  Coney,  49  Miss.,  Nor   does   it   make    any  difference 

761 ;  Ackley  v.  Staeklen,  56  Mo.,  561  ;  whether  or  not  the  creditor  knew  that 

Phelps  V.  McNeeley,  66  Missouri,  558 ;  it  was  partnership  property  that  was 

Menagh  v.  Whit  well,  52  N.  Y.,  146;  thus  applied  in  payment  of  his  debt: 

Flanagan  v.  Alexander,  50  Missouri,  50;  Caldwell  v.  Scott,  54  N.  H.,  414  ;  Ack- 

Thomas  v.  Permrich,  25  Ohio  St.  R.,  ley  v.  Staehlen,  56  Mo.,  561  ;  Phelps  v, 

65  ;  Goertner  v.  Trustees,  2  Barb. ,  625  ;  McNeeley,   66  Mo. ,   558  ;    Ransom   v, 

Davison  v.  Grove,  2  Rob.,  136 ;  Walsh  Vandeventer,  41  Barb.,  307. 

V.  Kelly,  27  How.,  359  ;  Fasset  v.  Tal-  As  to  the  interest  which  a  mortgagee 

madge,  18  Abb.,  48,  reversed  on  an-  takes  under  a  mortgage  or  sale,  by  one 

other  point,  32  N.  Y.,  457 ;  Graves  v.  of  several  partners,  for  an  individual 

Cudney,  5  Cow.,  489.  debt   upon  partnership   property,   see 

See  Davis  v.  Spencer,  24  N.  Y.,  386 ;  Smith  v.  Evans,  37  Ind.,  526 ;  Fargo  v. 

Bobbins  v.  Fuller,  24  N.  Y.,  570 ;  Ken-  Ames,  45  Iowa,  491 ;  note  to  HowSl  v, 

dall  V.  Rider,  35  Barb.,  100 ;  Corwin  v.  Tell,   29  N.  J.  Eq.,  495  ;  Menagh  v, 

Suydam,  24  Ohio  St.  R.,  209;  Fox  v.  Whit  well,  52  N.  Y.,  147;  Hiscock  v. 

Rose,  10  IT.C.  Q.  B.,  16.  Phelps,  49  N.  Y.,  97  ;  Morss  vl  Glea- 

A  s^e  by  a  partner,  in  payment  of  son,  64  N.  Y.,  204;   Staats  «.  Bristow, 

liis  own  debt,  of  goods  which  are  in  7  N.  Y.   Weekly  Dig.,  51,  Court  Ap- 

fact  goods  of  the  partnership,  but  which  peals. 

the  partnership  has  so  intrusted  to  him  See  Smith  v.  Orser,  42  N.  Y.,  182,  43 

as  to  enable  him  to  deal  with  as  his  Barb.,  187;  Harris  «.  Murray,  2iBN.  Y., 

own,  and  to  induce  the  public  to  be-  574 ;  Ford  v.  Smith,  27  Wise,  261. 

lieve  to  be  his,  and  which  the  creditor  The  wife  of  one  partner  is  not  enti- 

receives  in  good  faith  and  without  no-  tied  to  dower  in  real  estate  owned  by 

tice  that  they  are  the  goods  of  the  a  partnership :    Willet  v.   Brown,   65 

partnership,  is  valid  against  the  part-  Mo.,  138. 

nership  and  its  creditors.  See  5  Wait's  Actions  and  Defences, 

A.  sold  his  interest  in  a  partnership  121. 
to  B.  and  C,  his  former  copartners. 
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[4  Chancery  Division,  656.] 
C.A.,  Nov.  SO;    Dec.  21,  1876. 

555]  *JS^  parte  Saffery.     In  re  Cookr 

Bankruptcy — Stock  Exchaange  Jiules — Frauduient  Preference. 

An  Bflsignment  of  part  of  the  property  of  a  man  who  is  unable  to  meet  his  engaee- 
ments  to  a  trustee  for  a  special  class  of  creditors  is  not  prevented  from  being  a  fraudu- 
lent preference  bv  any  amount  of  pressure. 

According  to  the  rules  of  the  Stock  Exchange  a  member  who  is  unable  to  meet  his 
^engagements  on  the  Stock  Exchange  is  declared  a  defaulter,  ceases  to  be  a  member, 
and  cannot  be  re-admitted  unless  he  pays  64.  8d.  in  the  pound  on  his  Stock  Exchange 
debts.  According  to  the  same  rules  nls  Stock  Exchange  assets  are  collected  by  the 
official  assignees  of  the  Stock  Exchange,  and  distributed  among  the  Stock  Exchange 
creditors.  A  member  who  had  been  declared  a  defaulter  attended  the  usual  meeting 
of  the  Stock  Exchange  creditors  and  gave  to  the  official  assignees,  for  distribution 
among  his  Stock  Exchange  creditors,  a  check  on  his  bankers  for  £5,000,  being  about 
five-eighths  of  his  assets,  stating  at  the  same  time  that  he  had  none  but  Stock  Ex- 
change creditors.  On  the  day  after  this  sum  had  been  distributed  the  debtor  in- 
formed the  Stock  Elxchange  creditors  that  his  father-in-law  claimed  to  be  a  creditor 
for  a  large  amount  for  money  lent  It  did  not  appear  that  up  to  this  time  the  debtor 
had  committed  any  act  of  bankruptcy,  but  soon  afterwards  he  filed  a  liquidation  peti- 
tion, and  was  adjudged  bankrupt: 

Held  (reversing  the  decision  of  the  Registrar),  that  the  trustee  in  bankruptcy 
entitled  to  recover  the  £5,000  from  the  official  assignees  of  the  Stock  Exchange. 


[4  Chancery  Division,  562.] 
C.A.,  Dec.  16,  18,  1876. 

562]    *J^  Te  Brentwood  Brick  and  Coal  Company. 

Vendor  and  Purchaser —  Vendor*s  lAen. 

It  was  agreed  between  A.  and  a  trustee  for  an  intended  company  that  as  soon  as 
the  coinpany  was  formed  and  had  adopted  the  agreement,  A.  should  sell  and  the  com- 
pany purchase  A.'s  interest  in  a  leasehold  brickfield,  and  that  on  an  assignment  to 
the  company  being  executed  the  company  should  pay  him  as  the  purchase-money 
£8,000  in  manner  thereinafter  mentioned,  namely,  £6,000  in  cash  and  £2,000  in  fully 
paid-up  shares.  The  property  was  assigned  to  the  company  by  a  deed  which  stated 
the  consideration  to  be  £6,000,  to  be  paid  to  A.  as  thereinafter  mentioned,  viz.,  50 
per  cent,  on  all  sums  of  money  to  be  received  from  sale  of  shares,  and  50  per  cent, 
on  all  moneys  borrowed  by  the  company  by  way  of  capital  until  the  £6,000  was 
paid.  The  company  became  abortive;  no  money  was  ever  received  by  sale  of 
shares,  or  borrowed,  and  ultimately  the  company  was  ordered  to  be  wound  up  : 

Held  (affirming  the  decision  of  M alius,  V.C.),  that  the  nature  of  the  contract  was 
such  as  to  exclude  vendor's  lien,  and  that  A.  had  no  lien  on  the  leasehold  premises. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Ma- 
lins  directing  the  proceeds  of  the  sale  of  a  leasehold  brick- 
lield,  on  which  the  appellant  claimed  a  vendor's  lien,  to  be 
disposed  of  as  part  of  the  assets  of  the  Brentwood  Brick 
and  Coal  Company,  Limited. 

By  an  agreement  dated  the  16th  of  October,  1874,  made 
between  the  appellant  of  the  one  part,  and  J.  R.  Banner,  as 
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trustee  for  a  company  intended  to  be  formed,  and  called 
The  Brentwood  Brick  and  Coal  Company,  Limited,  of  the 
other  part,  it  was  agreed  that  so  soon  as  the  company  should 
have  been  formed  and  registered  under  the  Companies  Acts, 
and  the  directors  should  have  adopted  the  agreement  and 
proceeded  to  an  allotment  of  shares,  the  appellant  should 
sell  and  the  company  purchase  the  good- will,  plant,  machin- 
ery, and  implements  of  the  appellant  in  his  manufactorv  of 
bricks  and  business  of  a  coal  merchant  at  Brentwood.  That 
the  company,  upon  an  assignment  and  transfer  of  such 
good- will,  plant,  machinery,  and  business,  and  other  effects, 
being  made,  should,  in  consideration  thereof,  pay  out  of  the 
funds  of  the  company  to  the  appellant,  his  executors,  ad- 
ministrators, or  *assigns,  as  and  for  the  purchase-  [563 
money  of  the  same,  the  sum  of  £8,000  in  manner  thereinafter 
mentioned,  namely,  the  sum  of  £6,000  in  cash,  and  the  fur- 
ther sum  of  £2,000  by  delivery  to  the  appellant,  his  execu- 
tors, administrators,  or  assigns,  or  his  or  their  nominee  or 
nominees,  of  400  shares  in  the  company  upon  which  £6  per 
share  should  be  taken  as  having  been  paid.  And  the  ap- 
pellant, for  the  consideration  aforesaid,  agreed  to  execute 
an  assignment  to  the  company  of  the  lease  of  his  business 
premises. 

The  company  was  registered  on  the  2d  of  November, 
1874,  under  a  memorandum  and  articles,  with  a  capital  of 
£25,000  in  12,600  shares  of  £2  each.  The  articles  referred 
to  the  agreement  and  provided  that  "The  directors  may 
pay  out  of  the  funds  and  capital  of  the  company  to  the 
vendor  the  sum  of  £8,000,  the  agreed  purchase- money  for 
the  property  as  before-mentioned,  and  they  may  pay  the 
said  sum  in  such  manner  and  form  as  they  and  tne  vendor 
may  agree  upon." 

The  agreement  was  adopted  by  the  company,  and  the  as- 
signment from  the  appellant  to  the  company  was  effected 
by  an  indenture  dated  the  26th  of  February,  1875,  by  which, 
after  reciting  that  the  appellant  had  agreed  with  the  com- 
pany for  the  sale  to  them  of  the  land  and  premises  in  the 
lease  for  £6,000,  to  be  paid  to  the  appellant  as  thereinafter 
mentioned,  that  was  to  say,  50  per  cent,  of  all  sum  or  sums 
of  money  received  or  to  be  received  by  the  company  on  the 
sale  of  shares,  and  the  like  sum  of  50  per  cent,  upon  all 
money  by  way  of  capital  to  be  at  any  time  borrowed  by  the 
company  until  the  payments  so  to  be  made  to  the  appellant 
should  amount  to  the  said  purchase- money  or  sum  of  £6,000, 
the  appellant,  ''in  consideration  of  the  said  sum  of  £6,000 
to  be  paid  to  him  in  manner  thereinbefore  stated,"  assigned 
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the  premises  to  the  company.  1,000  fully  paid-up  shares 
were  in  the  same  month  allotted  to  the  appellant  or  his 
nominees. 

Upon  the  execution  of  this  deed,  the  company  were  let 
into  possession.  The  company  proved  completely  abortive. 
No  snares  were  taken  except  the  above  1,000  shares,  and  the 
shares  necessary  to  qualify  the  directors ;  and  the  company, 
after  the  date  of  the  assignment,  never  received  any  money 
upon  the  sale  of  shares,  nor  received  any  money  by  way  of 
capital,  nor  borrowed  any  money. 

564]  *0n-  the  16th  of  July,  1875,  the  company  passed  a 
resolution  for  a  voluntary  winding-up,  which,  by  order 
dated  the  27th  of  July,  1875,  was  continued  subject  to 
supervision. 

The  business  premises  were  sold  with  the  sanction  of  the 
court,  and  the  proceeds  paid  into  court.  The  appellant 
claimed  a  lien  for  his  unpaid  purchase- money,  but  Vice- 
Chancellor  Malins  decided  against  his  claim,  and  made  the 
order  now  appealed  from. 

Higgins^  Q.C.,  and  Chester^  for  the  appellant :  The  cases 
as  to  vvhat  is  sufficient  to  destroy  a  vendor's  lien  are  collected 
in  Dart's  Vendors  and  Purchasers (*).  We  have  performed 
our  part  of  the  contract,  and  assigned  to  the  company :  are 
we  not  to  be  paid  at  all  %  Suppose  a  person  buys  a  brick- 
field for  £6,000,  to  be  paid  by  a  percentage  on  all  the  bricks 
made,  and  then  never  makes  a  brick,  surely  the  vendor  must 
have  some  remedy.  Oore  aTid  DuranPs  Case{*)  is  very 
similar  to  the  present  case. 

[Baggallay,  J. a.:  There  is  no  contract  stated  here  to 
sell  for  £6,000,  the  consideration  is  ''the  sum  of  £6,000  to 
be  paid  as  hereinafter  mentioned."] 

Whatever  the  form  of  the  contract  may  be,  the  court  will 
not  hold  that  the  company  is  entitled  to  keep  the  land  with- 
out paying  anything  for  it. 

[Baggallay,  J.  A.,  referred  to  Dart's  Vendors  and  Pur- 
chasers ("),  as  to  a  bond  being  given  payable  on  contingencies 
which  could  not  be  calculated. 

James,  L.J.:  For  what  do  you  claim  alien?  £6,000  to 
be  paid  in  this  way  is  a  very  different  thing  from  £6,000  to 
be  paid  down.] 

The  original  contract  before  the  company  was  formed 
was  £6,000,  without  any  consideration  as  to  the  mode  of 
payment.     The  cases  of  Hughes  v.  Kearney  (*),  Wirder  v. 

(^)  Page  729.  (»)  Page  T36. 

(»)  Law  Rep.,  2  Eq.,  849.  (*)  1  Sob.  <fe  Lef.,  182. 
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Lord  Anson  (*),  and  Matthew  v.  Bowler  (*),  are  against  the 
lien  being  lost. 

*[Olasse,  Q.C.,  referred  to  Earl  Jersey  v.  Briton  [565 
Ferry  Company {*),] 

Olasse^  Q.C.,  and  Boome,  contra,  were  not  called  upon. 
.  •  James,  L.  J. :  I  am  of  opinion  that  the  order  of  the  Vice- 
Chancellor  must  be  aflBlrmea.  The  case  of  the  appellant  may 
be  a  hard  one,  but  the  nature  of  the  transaction  excludes 
vendor's  lien.  This  is  not  the  case  of  a  simple  agreement 
to  sell  for  £6,000.  No  doubt  the  vendor  got  a  higher  price 
by  agreeing  to  accept  payment  in  the  way  he  did,  and 
taking  his  chance  of  capital  being  subscribed  or  capital  be- 
ing borrowed  to  an  amount  suflScient  to  pay  him.  He  savs 
in  fact,  ''  Half  of  the  first  capital  moneys  that  come  in  to  the 
extent  of  £6,000  is  to  be  my  purchase-money."  No  day  for 
payment  was  named :  he  agreed  to  receive  his  purchase- 
money  if  and  when  capital  should  come  in.  He  got  for  his 
property  a  charge  upon  and  a  right  to  the  capital  of  the 
company  to- the  extent  of  £6,000  when  it  came  in.  To  my 
mind  it  is  clear  that  he  intended  to  rely  on  that  fund  for 
payment,  and  intended  that  the  company  should  have  the 
means  of  borrowing.  This  is  quite  inconsistent  with  a  lien 
which  would  probably  make  the  company  unable  to  pledge 
their  property.  I  am,  therefore,  of  opinion  that  the  Vice- 
Chancellor  came  to  a  correct  conclusion. 

Baggallay,  J. a.:  I  am  of  the  same  opinion.  In  Win- 
ter V.  Lord  Anson  (*)  the  Lord  Chancellor  says :  "  As  in  this 
case  there  was  no  a^eement  for  the  extinguishment  of  the 
lien,  and  as,  in  my  judgment,  there  is  nothing  in  the  trans- 
action itself,  as  evidenced  by  the  instruments,  leading  to  a 
clear  and  manifest  inference  that  such  was  the  intention  of 
the  parties,  I  think  it  should  be  declared  that  the  plaintiffs 
have  a  lien  upon  the  estate  in  question  for  the  residue  of  the 
purchase-money."  Here,  I  think,  it  is  evident  that  the  party 
selling  did  not  intend  to  rely  on  the  security  of  the  estate 
but  on  the  funds  of  the  company.  Oore  and  Duranfs 
CaseC)  was  *relied  upon  bv  the  appellant,  but  with-  [566 
out  saying  whether  I  should  be  disposed  to  aflBrm  that  case 
on  all  points,  I  am  of  opinion  that  it  is  quite  distinguishable 
from,  and  does  not  govern,  the  present.  In  that  case  the 
agreement  was  that  the  purchase-money  should  be  paid 
partly  in  shares  and  partly  in  cash,  as  and  when  the  company 
should  receive  any  money  in  respect  of  shares  subscribed 

(»)  8  Ru88.,  492t  (»)  Law  Rep.,  2  Eq.,  849. 

(«)  6  Hare,  110.  (*)  Law  Rep.,  1  Eq.,  409. 

20  Eng.  Rep.  96 
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for  over  and  above  the  first  £1,000,  and  that  if  the  shares 
and  cash  should  not  be  paid  within  two  years  from  the  date 
of  the  agreement,  the  agreement  should  be  void,  and  any 
shares  and  cash  paid  thereunder  should  be  retained  by  the 
vendor  as  liquidated  damages.  Not  only  was  the  cash  not 
paid  within  the  two  years,  but  the  failure  of  the  company 
made  it  impossible  that  it  ever  should  be  paid,  and  the 
Master  of  the  Rolls  had  to  do  justice  in  the  best  way  he 
could.  Here  there  is  no  engagement  to  pay  within  a  limited 
time. 

Brett,  J.  A.:  I  am  of  the  same  opinion,  and  for  the  same 
reasons  as  the  Lord  Justice  James,  and  it  would  be  useless 
for  me  to  express  those  reasons  in  other  terms. 

Solicitors:   W.  Neal;  O.  Blagden. 

See  anUf  p.  696  note. 


[4  Chancery  Division,  566.] 
V.C.M.,  Dec.  8,  1876:  C.A,,  Feb.  8,  1877. 

In  re  Imperial  Land  Compant  of  Mabseilles. 

Ex  parte  Larking. 

Company — Liability  of  Directors — TTiMr  Duty  as  Trustees — Fraud — Cofutructive 

Notice. 

The  promoters  of  a  company,  who  were  also  directors,  purchased  land  and  sold  it 
to  the  company  at  an  increased  price,  retaining  the  difference  for  themselves.  Part 
of  the  purchase-money  was  paid  in  debenture  bonds.  After  the  company  had  gone 
into  liquidation,  L.,  a  director,  but  not  one  of  the  promoters,  purchased  100  of  the 
debentures  at  26  per  cent.,  for  which  he  claimed  to  prove  : 

Held,  by  Malins,  V.C,  that  L.,  as  a  director,  could  not  plead  ignorance  of  the  par- 
chase  by  which  the  shareholders  were  defrauded ;  that,  having  been  in  the  position 
567]  of  a  trustee  for  the  shareholders,  he  could  not,  by  the  purchase  *of  deben- 
tures after  the  insolvency,  make  a  profit  out  of  a  transaction  which,  as  such  trustee, 
he  ought  to  have  prevented,  and  that  the  claim  must  be  disallowed. 

On  the  claim  being  heard  by  the  Court  of  Appeal  the  matter  was  compromised  on 
the  terms  of  the  official  liquidator  paying  to  L.  the  amount  which  he  actually  paid 
for  the  debentures,  with  interest  from  the  date  of  purchase. 

This  was  an  adjourned  summons  in  the  winding-up  of  the 
Imperial  Land  Company  of  Marseilles  on  a  claim  made  by 
Mr.  Larking  to  be  admitted  as  a  creditor  for  £2,000,  in  re- 
spect of  100  debenture  bonds  for  £20  each,  with  interest 
thereon.  Mr.  Larking  was  appointed  a  director  at  the  first 
board  meeting  of  the  company,  on  the  24th  of  February, 
1866.  At  that  meeting  a  contract  dated  the  same  day  was 
sanctioned  for  the  purchase  from  Mr.  Masterman  by  the 
company  of  certain  land  at  Marseilles  for  the  sum  of 
£3,325,000.  Mr.  Larking  was  not  present  at  that  meeting, 
but  he  was  present  at  the  following  meeting  held  on  the  8th 
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of  March,  at  which  the  minutes  of  the  previous  board  meet- 
ing were  read  and  confirmed.  The  debenture  bonds  held  by 
Mr.  Larking  were  part  of  £462,000  issued  by  the  company 
on  the  28th  of  March,  1866,  to  Mr.  Masterman  in  pursuance 
of  the  contract  and  in  part  payment  of  the  land  so  purchased 
from  him.  Mr.  Larking  was  present  at  the  board  meeting 
of  the  28th  of  March,  and  part  of  the  debentures  were  signed 
by  him  as  a  director  of  the  company.  On  the  6th  of  Sep- 
tember, 1867,  a  resolution,  proposed  by  the  chairman  and 
seconded  by  Mr.  Larking  was  passed  for  winding  up  the 
company,  and  on  the  16th  of  December,  1867,  Mr.  Larking 
resigned  his  appointment  as  a  director. 

On  the  24th  and  26th  of  March,  1868,  Mr.  Larking  pur- 
chased, through  the  secretary  of  the  company,  100  of  the 
debenture  bonds  which  were  held  by  one  of  the  directors  for 
the  sum  of  £687  105.,  which  was  alleged  to  be  their  full 
market  value. 

A  suit  was  afterwards  institued  intituled  the  Imperial 
Land  Company  of  Marseilles  v.  Masterman  and  others^  to 
obtain  a  declaration  that  the  contract  with  Masterman  was 
a  fraud  upon  the  company,  and  void,  and  praying  that 
Masterman  might  be  ordered  to  deliver  up  for  cancellation 
such  of  the  debentures  issued  under  the  contract  as  were  in 
his  possession,  and  to  indemnify  the  company  *against  [568 
such  as  he  had  parted  with.  It  appeared  in  the  suit  that 
out  of  the  purchase-money  of  £3,326,000,  which  under  the 
contract  was  to  be  paid  to  Masterman,  only  £2,666,000  was 
to  be  paid  to  the  real  owners  of  the  property,  and  the  re- 
maining sum  of  £660,000  was  to  be  received  in  various  pro- 
portions by  the  promoters  of  the  company.  Before  the  suit 
was  brought  to  a  hearing  a  compromise  was  entered  into 
under  which  a  large  sum  of  money  was  paid  back  by  several 
of  the  defendants  to  the  liquidators.   . 

In  January,  1874,  Mr.  Larking's  summons  first  came  on 
for  hearing,  when  his  proof  in  respect  of  the  100  debentures 
was  admitted  subject  to  the  equities,  if  any,  which  affected 
them  in  his  hands,  the  validity  of  the  original  issue  of  which 
was  impeached  in  the  suit.  The  compromise,  however,  hav- 
ing been  so  effected,  the  summons  came  on  to  be  heard  in 
order  to  be  finally  disposed  of. 

Mr.  Larking,  in  the  course  of  his  examination  and  cross- 
examination,  stated  that  he  was  not  a  director  of  the  com- 
pany at  the  time  the  contract  was  entered  into,  and  was  not 
aware  of  the  fact  that  the  whole  of  the  purchase-money  was 
not  to  be  paid  to  the  real  owners  of  the  property.  He.  was 
not  consulted  by  Mr.  Vallance  (the  solicitor  of  the  company) 
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about  the  price  to  be  paid  for  the  land,  and  was  ignorant  of 
the  purchase  until  he  became  a  director.  He  had  asked  for 
the  contract  but  could  not  get  it.  He  had  been  to  Marseilles 
to  inspect  the  property^,  and  had  been  told  while  there  that 
the  company  was  paying  a  high  price  for  the  lands.  .  He 
never  heard  from  the  directors  or  other  persons  that  a  part 
of  the  purchase-money  was  paid  to  persons  other  than  the 
vendors,  but  he  had  heard»so  since.  While  he  was  a  direc- 
tor he  heard  a  vague  report  that  money  had  been  paid  to 
the  promoters,  but  he  had  no  proof  of  it,  and  could  not  say 
from  whom  he  had  heard  it.  That  was  about  twelve  months 
after  the  formation  of  the  company.  He  did  not  investigate 
the  matter,  but  said  he  would  watch  Albert  Grant,  to  see 
whether  there  was  any  truth  in  the  story,  and  if  he  did,  he 
would  leave  the  company.  He  also  stated  that  he  had  re- 
signed the  directorship  on  the  16th  of  December,  1867,  and 
had  purchased  the  debentures  on  the  24th  and  25th  of  March, 
1868,  but  he  did  not  know  at  the  time  he  purchased  the  de- 
bentures that  the  company  was  in  liquidation.  If  he  had 
known  it,  he  would  not  have  purchased  them. 
569]  *The  summons  came  on  for  hearing  before  Vice- 
Chancellor  Malins  on  the  2d  of  December,  3876. 

J.  Pearson^  Q.C.,  and  Romer^  in  support  of  the  summons: 
These  debenture  bonds  were  purchased  by  Mr.  Larking  in 
the  market  at  the  price  of  the  day,  and  he  has  a  clear  right 
to  be  paid  the  full  value  of  them.  The  court  has  already 
decided,  in  Ex  parte  Colborne  and  Strawbridge  ('),  that  these 
bonds  were  promissory  notes  or  negotiable  instruments,  and 
amounted  to  contracts  to  pav  any  one  who  might  happen 
to  be  the  bearer.  Under  that  decision  other  debenture 
holders  have  received  the  value  of  their  bonds.  Mr.  Lark- 
ing was  not  a  director,  of  the  company  when  the  contract 
for  the  purchase  of  the  land  at  Marseilles  was  entered  into, 
though  lie  afterwards  became  a  director.  He  states  that  he 
was  not  aware  of  the  terms  of  the  purchase,  and  that  he 
was  unable  to  obtain  information  respecting  the  contract, 
although  he  applied  for  it.  He  was,  tnerefore,  a  purchaser 
for  value  without  notice  of  any  equities  which  existed  be- 
tween the  vendors  and  the  company.  The  suit  of  the  Im- 
perial Land  Company  of  Marseilles  v.  Masterrwan  was  for 
the  purpose  of  determining  the  validity  of  the  original  con- 
tract for  buying  the  land,  the  purchase-money  for  which 
was  partly  paid  with  these  debentures ;  but  that  suit  was 
compromised,  and  the  contract  stands.  The  company, 
therefore,  have  got  the  land,  but  they  virtually  refuse  to 

(')  Law  Rep.,  II  Eq.,  478. 
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pay  the  purchase-money.  The  court  cannot  on  this  sum- 
mons investigate  the  whole  proceedings  with  regard  to  the 
purchase  of  the  land,  to  say  whether  the  contract  was  tainted 
or  affected  with  any  equities.  The  debentures  were  pur^ 
chased  by  Mr.  Larking  without  any  faiowledge  on  his  part 
of  any  improper  transactions.  The  sale  is  confirmed,  and 
cannot  not  now  be  impeached,  and  certainly  not  in  these 

Eroceedings,  when  the  parties  said  to  be  implicated  are  not 
efore  the  court. 

Glasse,  Q.C.,  Higgins^  Q.C.,  and  Wingfield^  for  the  liqui- 
dators :  This  is  a  case  of  a  director  knowingly  being  party 
to  the  issue  of  debentures  which  were  fraudulently  and  im- 
properly issued.  That  *he  must  have  known  it  is  [570 
evident  from  the  fact  that  he  was  a  director  from  the  first 
to  the  last,  and  had  every  means  of  knowing  all  the  trans- 
actions of  the  company,  and  if  he  did  not  know  them,  he 
is  affected  with  notice.  Moreover,  he  signed  some  of  the 
debentures  himself  when  they  were  issued.  He  admits  that 
he  knew  the  property  purchased  from  Masterman  belonged 
to  several  persons  at  Marseilles,  who  were  the  real  owners 
of  it.  He  went  himself  to  Marseilles  to  inspect  the  land. 
While  there  he  was  under  the  impression  that  the  owners 
were  selling  direct  to  the  company,  therefore  he  admits  he 
knew  that  Masterman  was  not  the  real  owner  of  the  prop- 
erty, and  it  was  his  duty  to  ascertain  the  true  nature  of  the 
transaction.  He  says  he  heard  that  money  had  been  paid 
to  promoters.  That  was  twelve  months  after  the  formation 
of  the  company.  If  he  had  inspected  the  contract,  as  it  was 
his  duty  to  do,  he  would  have  ascertained  that  the  purchase- 
money  was  "salted,"  or  increased  beyond  the  sum  paid  to 
the  vendors  for  the  benefit  of  the  promoters  or  some  of  them. 
His  statement  that  he  resigned  nis  directorship  is  not  true, 
since  the  resolution  to  wind  up  the  company  was  passed 
while  he  was  a  director,  and  that  resolution  was  actually 
seconded  by  Mr.  Larking  himself.  These  debentures  were 
purchased  by  him  on  the  24th  and  26th  of  March,  1868, 
which  was  after  the  company  was  in  liquidation,  and  when 
he  knew  it  was  being  wound  up.  It  has  been  decided  that 
a  director  does  not  escape  the  liability  of  his  conduct  after 
the  winding  up,  but  is  liable  for  what  he  has  done  in  the 
management  of  the  funds.  It  was  said  by  Lord  Romilly  in 
Land  Chedit  Company  of  Ireland  v.  Lor  a  Fermoy  (*) :  "  Di- 
rectors are,  so  far  as  regards  the  employment  of  the  funds 
of  the  company,  trustees  for  the  shareholders,  and  are  answer- 
able to  their  cestuis  que  trust  for  the  due  employment  of  the 

{»)  Law  Rep.,  8  Eq.,  7,  11.  • 
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funds  intrusted  to  them."  A  director  who  retires  still  retains 
the  liability  of  a  director  for  certain  purposes,  as  we  find  in 
the  case  of  the  Madrid  Bank  v.  Bayley  (*).  And  it  was  held 
in  the  JcyiTvt  Stock  DiscouTit  Company  v.  Brown  (')  that  di- 
rectors, though  not  present  at  all  the  meetings,  are  liable 
for  a  breach  of  trust  committed  by  their  co-directors. 
571]  *In  fact,  therefore,  Mr.  Larking  purchased  what  he 
knew  to  be  worthless  property  on  the  chance  of  getting 
75  per  cent,  upon  the  transaction.  It  was  a  mere  specula- 
tion, and  the  purchase  was  not  made  in  the  open  market, 
but  through  the  secretary  of  the  company.  It  is  impossible 
that  Mr.  Larking  should  have  gone  to  Marseilles  and  seen 
the  land  and  talked  about  it  on  the  spot,  without  knowing 
that  the  company  had  been  cheated.  He  was  in  an  excep- 
tionally advantageous  position  to  know  all  about  it,  and  if 
he  had  made  those  inquiries  which  it  was  his  duty  to  make, 
he  must  have  discovered  that  there  was  no  less  than  £665,000 
paid  without  any  consideration  whatever,  and  the  £452,000 
debentures  are  included  in  that  £665,000.  The  decision  in 
Ex  parte  Colborne  and  Strawbridge  {*)  was  to  the  effect  that 
the  holders  for  value  of  the  debentures  without  notice  were 
entitled  to  stand  as  creditors  of  the  company  ;  but  Mr.  Lark- 
ing was  not  a  holder  of  the  debentures  without  notice,  for 
he  was  a  party  to  issuing  these  debentures.  If  he  did  not 
know  for  what  they  were  issued  he  ought  to  have  known  it, 
and  it  was  his  duty  to  have  inquired.  There  was  not  a 
shilling  of  value  given  for  the  debentures,  for  they  were 
issued  to  pay  the  £665,000  over  and  above  the  actual  pur- 
chase-money. The  debentures  are,  therefore,  worthless  in 
his  hands,  and  he  cannot  sustain  this  claim.  The  deben- 
tures are,  in  his  hands,  mere  chases  in  action^  notwithstand- 
ing the  form  being  "  payable  to  bearer  ;"  he  is  not  a  holder 
for  value  without  notice,  nor  is  he  a  holder  for  full  value  ; 
he  bought  them  under  circumstances  which  were  quite 
enough  to  put  him  on  inquiry.  He  knew  the  circumstances 
under  which  the  debentures  were  issued,  and  ought  to  have 
prevented  their  issue.  He  bought  the  bonds  after  the 
company  was  in  liquidation,  and  in  this  the  case  resembles 
the  mw  of  bankruptcy,  where  it  has  been  held  that  a  man 
cannot  buy  a  debt  of  a  bankrupt  after  the  bankruptcy  ex-, 
cept  under  very  special  circumstances.  The  case  of  l7i  re 
Bowles  {*)  is  an  authority  upon  that  point.  The  onus  is 
upon  the  bankrupt  to  show  that  the  notes  were  in  the  hands 
of  bona  fide  holders  at  the  time  of  the  bankruptcy.     Under 

(')  Law  Rep.,  2  Q.  B..  87.  (»)  Law  Rep.,  11  Eq..  478. 

(••)  Law  Rep.,  8  Eq.,  381.  (*)  Buck's  Rep.,  490. 
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these  circumstances,  therefore,  the  claim  ought  to  be  dis- 
allowed with  costs. 

*R(ynier^  in  reply :  The  mistake  made  by  the  defen-  [572 
dants  is  in  saying  that  these  debentures  were  given  in  payment 
of  the  £666,000,  when  in  fact  they  were  issued  as  part  payment 
of  the  whole  purchase- money  for  the  land.  They,  have  no 
right  to  say  that  these  debentures  represented  that  portion 
of  the  purchase- money  which  was  not  paid  to  the  vendors. 
Consequently  a  great  portion  of  these  bonds  represent  the 
money  really  paid  for  the  purchase.  They  cannot  impeach 
these  bonds  without  impeaching  the  whole  transaction ;  they 
cannot  cancel  the  bonds  as  to  part  only.  The  other  parties 
to  the  transaction  are  not  here,  and  they  have  agreed  not 
to  undo  the  transaction  as  a  whole.  But  they  keep  to  the 
purchase,  and  try  to  get  back  part  of  the  purchase-money 
from  these  debenture  holders.  The  course  open  to  the  defen- 
dants is  to  impeach  the  whole  purchase,  and  ask  to  return  the 
property  bought  and  to  have  the  debentures  delivered  up. 
They  have  already  got  back  the  amount  of  salting  over  and 
above  the  actual  purchase- money,  and  the  court  cannot  take 
an  account  now  to  ascertain  what  part  of  the  purchase- 
money  was  paid  by  the  debentures.  The  compromise  of  the 
suit  was  on  the  footing  that  the  outstanding  debentures 
would  rank  against  the  company.  It  is  said  there  was  a 
fraud,  but  if  Xiarking  was  not  a  director  at  the  time  it  was 
carried  out  he  cannot  be  held  responsible  for  it.  Where 
there  is  a  concealed  fraud,  and  a  director  shows  that  he, 

f)ersonally,  had  no  actual  notice  of  it,  he  cannot  be  held 
iable,  nor  can  he  be  affected  with  full  notice  of  the  fraud, 
because  he  might,  if  he  had  taken  certain  proceedings,  pos- 
sibly have  discovered  the  existence  of  it.  Larking  did  not 
attend  the  meeting  at  which  the  contract  was  resolved  upon, 
though  he  attended  the  subsequent  meeting  when  the 
minutes  of  the  previous  meeting  were  read  and  confirmed, 
but  that  does  not  make  him  liable  for  what  was  done  when 
he  was  not  present.  The  mere  fact  that  part  of  the  purchase- 
money  was  to  be  paid  to  Masterraan  was  not  sufficient  to 
make  him  suspect  the  nature  of  the  transaction.  If  he  had 
been  a  stranger  to  the  company  he  would  have  had  a  right 
to  purchase  these  debentures,  and  the  fact  of  being  a  director 
does  not  take  away  that  right.  No  one  ever  heard  of  a 
director  not  being  permitted  to  purchase  shares  in  the  com- 
pany. Larking  is,  *therefore,  entitled  to  prove  for  [573 
the  whole  amount  of  his  claim  in  respect  of  these  debentures. 
Malins,  V.C:  Mr.  Larking,  in  this  case,  claims  to  prove 
against  the  company  for  100  promissory  notes  or  debentures 
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of  £20  each.  Those  debentures  he  bought  on  the  24th  and 
25th  of  March,  1868,  and  he  states  in  his  examination  that 
he  gave  for  them  £587 ;  that  is,  he  bought  them  at  nearly, 
not  quite,  75  per  cent,  discount.  The  question  is  whether 
he  can  be  permitted  to  stand  as  a  creditor  against  the  com- 

Eany  for  anything  whatever  upon  those  debentures,  and,  if 
e  can  so  stand  as  a  creditor  at  all,  whether  he  can  stand  as 
such  for  more  than  he  actually  paid  for  them. 

In  order  to  prove  that  he  is  not  entitled  to  stand  as  a 
creditor  at  all,  it  is  stated,  and  admitted,  that  this  company 
having  been  formed  in  February,  1866,  he  was  appointed 
a  director  at  the  very  first  meeting  which  was  held,  namely, 
the  24th  of  February  in  that  year.  He  was  appointed,  and 
is  named  in  the  resolution  as  one  of  the  first  directors.  He 
did  not,  it  seems,  attend  that  meeting,  but  he  did  attend 
the  next  meeting,  which  was  held  on  the  8th  of  March,  1866. 
At  the  meeting  of  the  24th  of  February  a  contract  was  entered 
into  to  purchase  the  lands  upon  which  the  operations  of  this 
company  were  to  be  carried  on,  of  a  Mr.  Masterman,  for  the 
sum  of  £3,326,000.  That  was  the  contract  entered  into  on 
the  24th  of  February.  The  resolution  to  enter  into  it  was  read 
and  confirmed  at  a  meeting,  which  Mr.  Larking  did  attend, 
on  the  8th  of  March  in  the  same  year.  It  turns  out  that 
that  contract  for  £3,325,000  was  what  is  called,  and  what  I 
understand,  as  "salted."  That  is,  the  directors,  who  were 
trustees  on  behalf  of  the  company,  who  were  bound  to  act 
with  all  that  integrity  and  fair  dealing  towards  the  share- 
holders with  which  trustees  are  bound  to  act  with  regard  to 
their  cestuis  que  trusty  thought  themselves  at  liberty  to  put 
into  their  pockets  a  sum  of  £660,000,  which  has  been  proved 
to  be  the  amount,  being  the  difference  between  what  they 
were  to  give  for  the  property  and  that  which  they  felt  at  liberty 
to  charge  their  shareholders  with.  Part  of  the  arrangement 
for  carrying  this  into  effect  was  by  means  of  certain  deben- 
tures or  promissory  notes,  which  were  issued  in  that  very 
574]  month  of  March,  1866.  They  are  ^promissory  notes 
which  have  been  the  subject  of  adjudication  by  myself  in 
Ex  parte  Colborne  and  drawbridge  {^\  and  those  promis- 
sory notes  or  debentures  are  in  the  common  form.  They 
run  thus:  "The  Imperial  Land  Company  of  Marseilles, 
Limited,  hereby  bind  themselves  and  their  successors  to 
pay  to  bearer  the  principal  sum  of  £20  on  the  31st  of 
March,  1872,  such  payment  to  be  made  at  the  National 
Bank,"  and  so  forth.  I  decided  in  that  case  that  they  were 
in  point  of  fact  promissory  notes,  and  that  every  bona  fide 

O  Law  Rep.,  11  Eq.,  478. 
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holder  of  those  notes  was  entitled  to  stand  as  a  creditor 
against  the  company.  Mr.  Lurking  says  he  comes  within 
that  ^definition,  and  that  he  has  as  much  right  to  prove 
against  the  company  as  if  he  had  never  been  a  director.  He 
was  a  director  from  the  first  meeting  of  the  24th  of  February, 
1866,  according  to  his  statement,  down  to  the  16th  of  De- 
cember, 1867,  when  he  says  he  resigned.  But  it  happens 
that,  before  the  date  at  which  he  says  he  resigned,  the  com- 
pany had  gone  into  voluntarv  liquidation ;  for  the  resolu- 
tion, I  find,  was  passed  on  the  22d  of  August,  1867,  and 
confirmed  at  the  following  meeting,  on  the  5th  of  September, 
1867 ;  and  ft  is  a  very  remarkable  thing  that  the  resolution 
proposed  by  the  chairman  was  seconded  by  Mr.  Larking  on 
the  5th  of  September,  1867.  He  bought  these  debentures 
on  the  24th  and  25th  of  March,  1868,  and  he  says,  in  his 
cross  examination,  that  he  did  not  know  the  company  was 
then  in  liquidation,  and  if  he  had,  he  should  not  have  pur- 
chased them.  So  that,  being  a  director  who  was  party  to 
moving  or  seconding  a  resolution  to  wind  up  the  company 
voluntarily  in  the  month  of  September,  1867,  and  buying 
these  debentures  in  the  month  of  March,  1868,  he  swears  that 
lie  did  not  then  know  that  the  company  was  in  liquidation. 
It  is  said  that  was  a  mere  mistake  of  his.  I  assume  it  was ; 
I  do  not  propose  to  treat  Mr.  Larking  as  a  person  who  in- 
tended to  commit  i)er]ury,  or  as  one  who  intended  to  com- 
mit, and  has  committed,  a  fraud.  But  it  shows  a  want  of 
care,  a  want  of  business  habits,  and  a  want  of  due  apprecia- 
tion of  the  position  he  had  occupied,  which  I  am  very  sorry 
to  see. 

Now,  if  every  one  of  these  debenture  holders  had  paid 
£20,  and  the  company  was  made  to  acknowledge  itseli  in- 
debted in  that  amount,  something,  I  think,  might  have  been 
said  for  it.  But  it  *turns  out  that  all  these  deben-  [575 
tures,  as  part  of  the  fraudulent  scheme  to  cheat  the  share- 
holders, were  issued  to  Mr.  Masterman,  not  for  value,  but 
as  part  of  that  salting  price  of  £660,000  of  which  the  com- 

Eanv  was  cheated  by  the  conduct  of  their  directors.  Mr. 
larking,  as  a  director,  had  contributed  by  his  conduct  in 
leading  these  unfortunate  shareholders  into  the  disasters 
which  have  befallen  them ;  and  I  am  sorry  to  say,  by  the 
experience  I  have  had[  of  this  company,  now  extending  over 
very  nearly  eight  years,  that  the  money  has  been  painfully 
extracted  from  many  small  traders,  shopkeepers  in  Ireland 
and  Great  Britain,  for  the  purpose  of  paying  the  debts  of 
the  company.  Mr.  Larking,  who  bought  these  debentures 
at  25  per  cent,  after  the' company  had  got  into  difficulties, 
20  Eng.  Rep.  .  97 
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after  he  knew  it  was  in  a  state  of  disaster  and  rain,  raises 
the  decent  contention  that  h^  is  at  liberty  to  prove  against 
these  unfortunate  shareholders  for  the  full  amount  of  the 
debentures.  When  the  application  came  before  me  at  the 
beginning  of  November,  as  soon  as  I  saw  the  nature  of 
the  case  I  made  a  suggestion  which  ought  to  have  been 
acted  upon,  namely,  that  under  the  circumstances  (I  did  not 
koow  them  all  then),  seeing  he  had  been  a  director  of  the 
company,  and  knowing  perfectly  well  that  no  man  could 
have  been  a  director  of  this  company  without  having  much 
to  answer  for,  I  suggested  that  both  parties  should  concur 
in  allowing  Mr.  Larking  to  stand  as  a  creditor  ior  the 
amount  he  had  actually  paid  for  these  debentures,  with  in- 
terest ;  and  I  cannot  but  express  my  surprise  that  that  oflfer 
which  was  made  by  the  omcial  liquidator,  an  oflfer  which 
would  meet  every  view  of  the  justice  of  the  case,  which 
would  have  indemnified  him  against  loss,  and  have  given 
him  a  good  investment  at  6  per  cent.,  was  not  accepted.  I 
say  I  am  surprised  that  a  gentleman  in  the  position  of  Mr. 
Larking  should  not  have  been  satisfied  with  such  an  offer  as 
that,  but  should  have  argued  that  these  transactions,  which 
have  ended  in  the  disaster  into  which  he  has  led  these  share- 
holders, can  be  upheld,  and  that  by  buying  up  the  deben- 
tures he  is  to  turn  them  into  a  profit  of  75  per  cent. 

What,  then,  is  the  position  of  Mr.  Larking?  The  only 
question  I  have  to  decide  here  is,  whether,  under  all  the 
circumstances  of  the  case,  as  against  these  shareholders,  who 
were  under  his  protection,  and  whom  he  has  so  lamentably 
576]  failed  to  protect,  he  can  ^extract  from  their  pockets 
a  profit  of  75  per  cent,  upon  these  transactions.  That  he 
ought  not  to  have  made  the  attempt,  I  most  emphatically 
express  my  opinion ;  that  he  cannot  succeed  in  it,  I  equally 
emphatically  express  my  opinion. 

Then  it  is  said  that  he  did  not  know  of  this  salting,  and 
did  not  know  that  the  money  had  been  given  to  these  iraud- 
ulent  directors ;  but  I  must  attribute  to  him  as  a  director  all 
the  knowledge  which  by  reasonable  diligence  he  would  have 
acquired,  and  by  reasonable  diligence  he  might  have  found 
out  why  it  was  that  £3,326,000  was  given  for  this  property, 
which  to  the  first  purchasers  had  only  cost  £2,665,000. 

He  states  in  his  deposition — *'I  asked  for  the  contract, 
and  could  not  get  it."  But  a  director  who  fails  in  his  duty 
in  not  obtaining  the  information  which  reasonable  diligence 
would  furnish  him  with,  cannot  turn  round  and  avail  him- 
self of  his  own  want  of  care,  prudence,  and  business  habits, 
to  Qbtaia  a  profit  to  the  disadvantage  of  those  who  are  under 
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his  protection.  He  then  then  stated,  "I  do  not  know  as  a 
matter  of  fact  to  whom  the  bonds  I  signed  were  given.  I 
was  not  consulted  by  Mr.  Vallance  about  the  price  to  be 
paid  for  this  property.  I  was  ignorant  of  the  purchase  until 
1  became  a  director"  (that  was  the  very  second  meeting  of 
the  directors).  ''  I  was  told  at  Marseilles  you  are  paying  a 
high  price  for  it.  I  never  heard  from  the  directors  or  other 
persons  that  a  great  part  of  the  purchase-money  was  paid 
to  persons  other  than  the  vendors,  but  I  have  heard  so  since. 
While  I  was  a  director  of  the  company  I  heard  a  vague 
report"  (observe  this  is  a  man  who  undertook  to  protect  a 
large  body  of  shareholders)  "  that  money  had  been  paid  to 
the  promoters."  He  heard  a  vague  report.  Was  it  not  his 
duty  to  investigate  the  fact  when  he  heard  such  report? 
Then  this  is  his  statement:  ^^but  I  had  no  proof  of  it,  and 
1  cannot  say  from  whom  I  heard  it.  This  was  about  twelve 
months  after  the  promotion  of  the  company"  (that  is,  there- 
fore, in  the  early  part  of  1867),  "and  I  don't  think  earlier 
than  that.  I  did  not  investigate  the  matter,  but  said  I  will 
watch  Albert  Grant  to  see  whether  there  is  any  truth  in  the 
story,  and  if  I  do,  I  will  leave  the  company."  He  never  in- 
vestigated it,  he  never  found  it  out,  and  he  never  left  the 
company,  but  he  continued  to  be  a  director  to  the  very  last 
day  of  Its  existence.  This  is  the  man  who  comes  forward 
and  gravely  *argues  this  claim  before  me,  having  [577 
been  guilty  of  a  gross  neglect  of  duties,  to  say  nothing 
more,  those  duties  which  he  owed  the  shareholders,  many 
of  whom  had  committed  their  all  to  the  affairs  of  this  com- 
pany. He  totally  neglects  his  duty  towards  them,  he  allows 
them  to  be  defrauded,  because  he  never  investigates  the 
facts  which  he  ought  to  have  done ;  he  totally  fails  in  the 
performance  of  every  part  of  his  duty  towards  them,  and 
when  he  knows  that  the  company  has  fallen  into  ruin  and 
disaster,  that  no  shareholder  has  ever  got  a  penny  by  his 
investment,  and  there  is  barely  a  possibility  he  ever  can  get 
a  penny  by  it,  that  in  all  probability  he  will  have  to  con- 
tribute every  farthing  for  which  he  is  liable,  to  pay  the 
debts  of  the  company — he  thinks  it  then  decent,  at  a  time 
when  he  knew  it  was  being  wound  up,  to  go  and  buy  these 
debentures  at  75  per  cent,  discount,  and  then  comes  here 
and  contends  that  he  is  entitled  to  prove  for  the  full  value, 
and  not  for  what  he  gave  for  them.  I  must  attribute  to  him 
the  knowledge  which  he  ought  to  have  acquired,  and,  there- 
fore, I  must  attribute  to  nim  the  knowledge  that  these 
debentures  were  corruptly  and  improperly  issued.  It  is  per- 
fectly immaterial  whether  the  whole  of  that  salting  money 
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was  got  back  or  not.  He  was  bound  to  know  that  these 
debentures  were  fraudulently  and  improperly  issued.  He 
says  he  would  not  have  purchased  them  if  he  had  known 
that  the  company  was  in  liquidation,  which  it  now  turns 
out  he  did  perfectly  well  know,  because  six  months  before 
he  bought  them  he  had  actually  been  a  party  to  seconding 
a  resolution  that  the  company  should  go  into  liquidation. 
Therefore,  upon  the  ground  of  his  knowledge  that  the  de- 
bentures were  improperly  issued,  and  his  knowledge  that 
the  company  was  in  liquidation  and  insolvent  when  he 
bought  them,  on  every  principle  he  is  deprived,  in  my 
opinion,  of  the  right,  if  not  to  recover  anything,  at  all  events 
to  recover  more  than  the  price  he  actually  paid  for  them. 
He  says  that  he  ceased  to  be  a  director  of  the  company  upon 
his  resignation  on  the  16th  of  December,  1867 ;  but  he  could 
not  divest  himself  of  the  character  of  a  director  at  that  time. 
The  company  was  being  wound  up,  he  had  incurred  aU  the 
consequences  of  being  a  director  before  the  16th  of  Decem- 
ber, 1867,  and  had  been  guilty  of  all  these  neglects  of  duty 
to  which  I  have  referred.  He  had  been  guilty  of  gross  in- 
578]  justice  towards  his  constituents,  the  shareholoers,  *by 
failing  in  everything  that  he  ought  to  have  done  to  protect 
them  against  the  misfortunes  which  have  befallen  them. 
Therefore  I  say  it  is  neither  decent  nor  proper,  nor  accord- 
ing to  law,  in  my  view,  that  he  can  traffic  in  these  deben- 
tures, and  make  a  profit  of  75  j>er  cent,  by  them. 

There  is  another  principle  which  appears  to  me  conclusive 
against  him,  which  has  not  been  much  argued  by  counsel ; 
but  it  is  a  settled  rule  of  this  court  that  no  trustee  who  buys 
up  an  incumbrance  upon  an  estate  of  which  he  is  trustee 
can  ever  against  the  trust  estate  make  a  profit,  and  never 
can  recover  against  the  cestui  que  trust  more  than  the  price 
he  gave  for  it.  If  a  man  who  is  a  trustee  of  an  estate  buvs 
up  a  mortgage  upon  it  at  20  per  cent.,  he  can  only  get  the 
20  per  cent.,  with  interest  upon  what  he  paid.  Here  is  a 
man,  a  director  of  a  company,  who  is  a  trustee.  He  has  all 
the  obligations  of  a  trustee  to*  perform.  Here  is  a  case  in 
which  he  knows  the  company  is  insolvent  at  the  time,  that 
it  had  actually  come  to  a  disastrous  end  when  he  bought 
these  debentures,  and  on  that  principle  alone  he  cannot 
make  a  profit  by  his  trusteeship.  To  refer  to  what  Mr. 
Romer  said  with  regard  to  what  might  happen  when  a  com- 
pany is  in  a  flourishing  state,  no  doubt  when  a  company  is 
nourishing  or  solvent,  any  director  may  take  the  debentures 
of  the  company  or  do  anything  else ;  but  when  a  company 
has  so  ended  in  disaster  as  this  has,  he  cannot  turn  his 
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office  into  profit  at  the  expense  of  those  whose  interests  he 
was  bound  to  protect,  but  which  he  has  entirely  failed  to 
protect.  Therefore,  considering  that  the  company  had  be- 
come insolvent  when  he  bought  the  debentures,  upon  that 
principle  also  I  am  clearly  of  opinion  that  he  cannot  be 
allowed  to  recover  the  full  amount  due  upon  the  debentures, 
but  he  can  only  recover  that,  if  anything,  which  he  paid  for 
them. 

As  it  apijears  that  this  is  an  insolvent  company,  I  think 
the  Rules  in  Bankruptcy  are  also  applicable  to  this  case. 
Mr.  Larking  knew  perfectly  well,  or  was  bound  to  know, 
that  these  debentures  had  been  improperly  issued,  and  being 
improperly  issued  during  the  time  of  his  directorship,  he 
bought  them.  He  is  not^  therefore,  a  purchaser  for  value 
without  notice  ;  he  takes  them  with  all  the  knowledge  which 
])is  position  as  a  director  gave  him,  and  was  bound  not  to 
neglect  his  duty.  He  states,  I  think,  in  his  *cross-  [579 
examination,  that  he  did  not  make  the  necessary  inquiries 
which  would  have  led  him  to  the  conclusion  that  he  had 
been  a  party  to  any  improper  issue  of  these  debentures,  but 
having  been  improperly  issued  he  cannot  make  a  profit  of 
them  after  the  company  has  got  into  insolvency. 

Upon  every  ground,  therefore,  I  come  to  the  conclusion 
that  he  cannot  be  allowed  to  recover  more  than  the  amount 
which  he  paid  for  them,  with  interest  thereon.  I  do  not 
know  whether  the  liquidators  desire  to  withdraw  the  offer 
they  made  before,  of  allowing  him  to  stand  as  a  creditor 
for  the  amount  paid. 

The  liquidators  expressed  their  willingness  to  adhere  to 
the  offer  already  made. 

Malins,  V.C:    Will  Mr.  Larking  accept  it? 

Romer  said,  in  the  absence  of  his  leader,  he  could  not 
give  an  answer  to  the  proposal. 

Malins,  V.C:  You  may  consider  it.  If  you  accept  the 
offer  there  is  an  end  of  the  matter,  but  if  you  do  not;  1  shall 
have  the  refusal  inserted  in  the  order:  '*The  liquidators 
being  willing  to  allow  Mr.  Larking  to  stand  as  a  creditor  for 
the  price  which  he  paid  for  these  bonds,  namely,  £587,  with 
interest  thereon  from  the  date  of  the  purchase,  and  he  hav- 
ing declined  that  offer,  disallow  the  claim  altogether."  I 
will  allow  Mr.  Larking  fourteen  days  to  consider  the  matter. 
If  the  offer  is  accepted,  Mr.  Larking  will  pay  his  own  costs 
only,  and  the  liquidator  must  take  his  costs  out  of  the 
estate.  If  the  offer  is  refused,  then  the  claim  is  dismissed 
with  costs. 
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On  a  subsequent  day  it  was  stated  that  Mr.  Larking  de- 
clined the  offer  of  the  liquidators. 
Mr.  Larking  appealed  from  this  decision. 

The  appeal  was  heard  on  the  3d  of  February,  1877,  before 
James,  L. J.,  Brett,  J.A.,  and  Amphlett,  J.A. 

J.  Pearson^  Q.C.,  and  Romer^  for  the  appellant. 
580]     *Glasse^  Q.C.,  Higgins^  Q.C..  and  Wing  fields  for  the 
liquidators. 

Before  the  arguments  were  concluded  the  liquidators  re- 
newed their  offer  to  pay  the  appellant  the  amount  of  his 
purchase-money,  with  interest  at  £5  per  cent,  from  the  date 
of  his  purchase,  which  the  appellant  accepted  on  the  under- 
standing that  the  money  was  to  be  paid  in  full,  and  that  he 
was  not  merely  to  stand  as  a  creditor  for  that  sum.  The 
case  was  therefore  compromised  on  those  terms.  It  was 
also  agreed  that  there  snould  be  no  costs  on  either  side, 
either  in  the  court  below  or  on  the  appeal. 

James,  L.  J.:  I  wish  to  add  that  I  entirely  assent  to  the 
Vice-Chancellor's  observations  to  the  effect  that,  where  a 
person  sustains  a  fiduciary  character,  it  is  not  the  practice 
of  the  court  to  allow  him  to  make  a  profit  by  the  transaction. 

Amphlett,  J.A.:  I  quite  agree  with  what  the  Lord  Jus- 
tice has  said  respecting  persons  in  a  fiduciary  position. 

Solicitor  for  appellant :  O,  M.  Clements. 
Solicitors  for  liquidators :  O.  8.  &  H,  Brandon. 

See  ante,  p.  124  note.  in,  as  he  is  in  takins^  orders  to  himself 

Both  the  letter  and  spirit  of  the  law  for  wood    furnished    and    labor    per- 

forbid  that  directors  of  schools  shall  in  formed,  the  burthen  is  then  on  him  to 

anywise,  whether  directly  or  indirectly,  show  that  though  the  orders  are  then 

openly  or  covertly,  become  interested  executed,  they  are  not,  as  otherwise 

in  demands  or  claims  originating  while  would  be  the  presumption,  a  settlement 

they  are  directors,  to  be  satisned  by  of  transactions  just  completed,  but  in 

payment    from    the    funds    of   their  settlement  of  transactions  before  he  be- 

district.  came    director:     School    Directors   «. 

Where  orders  were  drawn  by  two  Parks,  85  Ills.,  838. 
school  directors  in  favor  of  the  third.  Where,  upon  the  petition  of  an  ad- 
one  for  labor  in  repairing  a  school  house,  ministrator,  the  land  of  his  intestate  is 
and  the  other  for  wood  furnished  the  sold  for  assets  by  a  commissioner  ap- 
school,  of  which  payment  was  made  pointed  by  the  court,  and  the  adminis- 
by  the  township  treasurer,  it  was  held,  trator  purchases  for  his  own  use  and 
that  if  the  services  were  performed  and  benefit,  the  heirs  and  other  persons  in- 
the  wood  furnished  while  the  person  terested  in  the  disposition  of  the  realty 
receiving  the  order  was  director,  the  have  their  election  to  treat  the  sale  as  a 
school  district  was  entitled  to  recover  nullity,  or  to  hold  the  administrator  re- 
the  money  so  paid,  in  an  action  against  sponsible  for  the  actual  value  of  the 
him,  but  if  before  he  was  elected,  it  land, 
was  not.  To  the  general  rule  that  an  adminis- 

Where  a  school  director  is  shown  en-  trator  is  not  permitted  to  purchase  at 

gaged  in   a  transaction  which  prima  his  own  sale,  there  are  the  following 

facie  he  is  prohibited  from  engaging  exceptions  :     1.  Where  the  trustee  has 
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a  personal  interest  in  the  property,  he  ward  cannot  be  regarded  as  a  charge 

may,  if  necessary,  bid  it  in  to  protect  upon  the  ward's  land,  until  an  account 

that  interest.      Bat  even  then,   it  is  is  presented  to  the  county  court  and 

proper,  if  not  indispensable,  that  his  approved. 

bidding  should  be  sanctioned  by  the  '    Where  a  guardian  procures  his  ward, 

previous  permission  or  subsequent  con-  after  coming  to  her  majority,  to  convey 

firmation  by  the  court,  upon  a  full  dis-  to  him  her  land,  even  for  an  adequate 

closure  of  all  the  facts.    2.  Where  the  price  as  expressed  in   the  deed,   but 

cestui  que  tru»t%  consent  to  the  purchase  paying,   in  fact,   not  quite  half  that 

or  ratify  it  with  a  full  knowledge  of  all  sum,  he  making  the  ward  believe  there 

the  facts :  Froneburgher  v.  Lewis,  79  were  charges  against  the  land  for  the 

N.  C,  426,  and  numerous  cases  cited.  amount  not  paid,  upon   bill  filed  by 

The  mere  fact  that  the  relation  of  the  ward  to  set  aside  the  conveyance, 

guardianand  ward  has  existed,  will  not  the  guardian  could  not  have  allowed 

preclude  the  making  of  contracts  be-  to  him  the  sums  due  him  for  advances 

tween  the  two  after  the  guardianship  made  to  the  ward,  when  his  account 

has  ceased  and  the  accounts  fally  and  has  never  been  presented  to  and  ap- 

fairly  settled.     After  the  fiduciary  re-  proved  by  the  county  court, 

lation  has  terminated,  and  the  influ-  A  party  seeking  relief  in  a  court  of 

ences  which  that  relation  would  neces-  equity  must  do  equity.     Therefore,  if 

sarily  create  have  ceased  to  exist,  the  a  ward  seeks  to  avoid  a  conveyance 

parties  may  make  contracts  which,  if  made  by  him  to  his  guardian  after  his 

fairly  and  honestly  made,  based  upon  majority,  on  the  ground  of  imposition 

an  adequate  consideration,  will  be  sus-  and  misrepresentation  of  the  facts,  he 

tuined.  will  be  required  to  return  the  whole  of 

Where  a  ward  shortly  after  arriving  the  purchase-money  paid  to  him,  or  the 
at  Age  was  induced  by  her  guardian,  land  should  be  ordered  to  repay  the 
and  before  settlement  of  his  accounts,  same,  as  a  condition  upon  which  the 
to  convey  to  him  her  real  estate  for  the  sale  should  be  set  aside  :  Wiekiser  «. 
expressed  consideration  of  $1,300,  he  Cook,  85  Ills.,  68. 
paying  but  $600,  and  representing  that  Where  several  owners  of  land  con- 
indebtedness  amounting  to  $700  was  spired  to  form  a  corporation,  to  appa- 
existing  against  the  land,  when  such  rently  subscribe  a  <ft>nsiderable  sum  to 
was  not  the  case,  it  was  held  that  as  the  the  stock  thereof  and  to  sell  their  real 
conveyance  was  made  upon  a  misap-  estate  to  the  corporation  at  a  large 
prehension  of  facts  induced  by  the  profit,  they  are  liable  to  bona  fide  sub- 
guardian,  the  transaction  could  not  be  scribers  to  account  for  the  profits  so 
sanctioned  in  equity.  made  by  them :    Getty  ©.  Devlin,   70 

Advances  made  by  a  guardian  to  his  K.  Y.,  504,  affirming  0  Hun,  603. 


[4  Chancery  Division,  586.] 
M.R.,  Dec.  21,  1876. 
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[1876    F.     111.] 

Practice — "  CowUer  claim"  between  co-defendants — Notice  to  co-defendant  by  delivery  of 
Pleading — Judicature  Act,  1873,  «.  24,  sub».  8 — Rulei  of  Court,  1876,  Order  xvi, 
r.  17;   Orrf<?r  ;cxil,  r.  6. 

Questions  between  co-defendants  may  be  raised  by  a  pleading  which  states  both  a 
defence  as  against  the  plaintiff  and  a  claim  against  a  co-defendant,  but  such  pleading 
is  not  a  counter  claim  under  Order  xxn,  rule  5,  and  should  not  be  so  intituled. 

Delivery  of  such  pleading  to  the  co-defendant  is  sufficient  notice  under  Order  XYI, 
rule  17. 

Sfiepkard  v.  BeaneQ)  not  followed. 

(')  2  Ch.  D.,  228. 
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This  was  an  action  for  an  injanction  to  restrain  one  Booth 
and  his  five  tenants  from  permitting  fonl  water  or  sewage 
to  flow  from  five  houses  belonging  to  Booth  at  Harlesden 
Green  into  a  watercourse  claim^  by  the  plaintiff. 

Clark,  one  of  the  five  tenants,  delivered  to  the  plaintiff, 
and  also  to  his  co-defendant  Booth,  a  defence  and  counter 
claim,  entitled  ^^ Furness  v.  Booths  and  OlarJcY.  Booth  by 
counter  claim,"  denying  the  plaintiff's  title  to  the  water- 
course and  the  fact  of  the  nuisance,  and  making  a  '^  coun- 
ter claim"  against  Booth,  averring  a  covenant  on  his  part 
for  quiet  enjoyment,  and  claiming  indemnity  from  him 
against  any  damages  and  costs  which  he,  Clark,  might  be 
ordered  to  pay  to  the  plaintiffs. 

MaidloWy  for  the  plaintiff,  now  moved  to  strike  out  so 
much  of  the  defence  and  counter  claim  as  consisted  of  the 
counter  claim,  and  that  Clark  might  be  ordered  to  pay  the 
costs  thereby  occasioned. 

W.  B.  Heathy  for  the  defendant  Clark :  I  submit  that 
the  proper  mode  of  raising  the  question  between  me  and  my 
co-defendant  is  by  ''counter  claim,"  under  rules  of  court, 
1876,  Order  xxii,  rule  5. 

Shephard  v.  Beanei^)^  before  Vice-Chancellor  Hall,  ex- 
587]  pressly  *lays  down  that  questions  between  co-defen- 
dants should  be  raised  by  "counter  claim,"  and  delivery 
of  it  to  the  co-defendants. 

[Cookson^  Q.C.,  as  amicvs  cuHcb:  In  Warner  v.  Twi- 
ning (•)  your  Lordship  held,  on  the  contrary,  that  no  counter 
claim  could  be  set  up  which  did  not  seek  relief  against  the 
plaintiff.] 

At  all  events,  this  ''counter  claim"  can  only  be  wrong  in 
form.  We  have,  in  substance,  claimed  by  our  pleading 
relief  against  our  co-defendant,  and  the  delivery  of  the 
counter  claim  may  be  treated  as  service  of  notice  of  our  claim 
under  the  Judicature  Act,  1873,  s.  24,  subs.  3,  which  enables 
the  court  to  §rant  to  any  defendant  the  relief  claimed  by  his 
pleading  against  the  plaintiff  or  "against  any  other  person, 
whether  already  a  party  or  not,  who  shall  nave  been  duly 
served  with  notice  in  writing  of  such  claim." 

Jessel,  M.R.:  A  pleadmg  which  asks  no  cross  relief 
ngainst  a  plaintiff  either  alone  or  with  some  other  person  is 
not  a  "counter  claim,"  and,  therefore,  does  not  fall  within 
Order  xxii,  rule  6.  Under  the  Judicature  Act,  1873,  s.  24, 
subs.  3,  the  relief  sought  by  the  defendant  Clark  against 
his  co-defendant  required  to  be  pleaded,  and  it  was  neces- 
sary to  give  notice  of  the  pleading  to  the  co-defendant 

Q)  2  Ch.  D.,  223.  («)  24  W.  R.,  686. 
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■under  the  act,  and  Order  xvi,  rule  17.  I  think  delivery  of 
the  pleading  to^a  person  already  a  defendant  is  suflBcient 
notice  nnder  that  order.  I  shall,  therefore,  only  order  the 
word  "counter  claim"  to  be  struck  out,  and  treat  the  de- 
livery of  this  pleading  as  a  notice  to  the  co-defendant  Booth. 
With  regard  to  the  case  of  Shephard  v.  Beane{%  I  do  not 
think  the  Vice-Chancellor  intended  to  lay  down  that  a 
"counterclaim"  is  the  right  form  of  such  a  pleading  as 
between  co-defendants.  He  does  not,  in  fact,  use  the  word 
in  his  decision,  and  it  seems  to  me,  therefore,  that  the  head- 
note  of  the  case  is  incorrect  in  so  laying  it  down.  However, 
it  stands- as  a  reported  decision  in  your  favor,  Mr.  Heath, 
and  therefore  I  shall  not  make  you  bear  the  costs  of  this 
application. 

Solicitors   for   plaintiffs:    MorriSy    Stone^    Townson   & 
Morris. 
Solicitors  for  defendant  Clark :  Carr^  Fulton  &  Carr. 

(>)  2  Ch.  D.,  223. 

See  12  Eng.  Rep.,  828  note  ;  Clarke's  so  to  do  or  be  precluded  :  Newman  f>. 

Ch^r.,  15  (marg.  p.),  and  Moak's  note,  Dickson,  1  Abb.  N.  C.,807;  Corcoran 

ed.  1869,  p.  8.  «.  Chesapeake,  etc.,  94  U.  S.  Rep.,  741. 

A  party  defendant  cannot,  in  some  The  present  Code  of  New  York  pro- 
cases,  be  compelled  by  a  co-defendant  vides  (g  521)  that,  ''  Where  the  jadg- 
to  settle  in  the  action,  to  which  they  ment  may  determine  the  ultimate  rights 
are  both  defendants,  a  controversy  ex-  *  of  two  or  more  defendants,  as  between 
isting  between  them  which  does  not  themselves,  a  defendant  who  requires 
spring  out  of  the  adjustment  between  such  a  determination  must  demand  it 
them  of  the  joint  claim  against  them  in  his  answer,  and  must,  at  least  ten 
made  by  the  plaintiff  in  the  action :  days  before  the  trial,  serve  a  copy  of 
Fink  V.  Allen,  86  N.  Y.  Superior  Court  his  answer  upon  the  attorney  for  each 
Rep. ,  350.  of  the  defendants  to  be  affected  by  the 

In  many  cases  the  rights  of  co-de-  determination.      The  controversy   be- 

fendants  may  be   best,   and    perhaps  tween  the  defendants  shall  not  delay  a 

necessarily,  adjusted  by  the  co-defen-  judgment,  to  which  the  plaintiff  is  en- 

dant  having  the  equity  commencing  a  titl^,  unless  the  court  otherwise  di- 

Buit  against  all  the  necessary  parties  to  rect." 

enforce  it :  Moak's  note,  Clarke's  Chy.,  See  also  Code,  §  1204  ;  Moak's  Van 

15  marg.  p.  (p.  8,  ed,  1869),  and  cases  Sant.  Plead.,  237,  357,  591,  610,  635 ; 

ciied  ;  Fink  v,  Allen,  86  N.  Y.  Superior  Getty  v.  Devlin,  70  N.  Y,,  504,  affirm- 

Court  R..  350.  ing  9  Hun,  603 ;  S.  C,  54  N.  Y.,  403 ; 

Though  in  many  cases  one  co-defen-  Stickney  v.  Blair,  50  Barb.,  341. 

dant  may  litigate  with  a  co-defendant  As  to  the  right  of  one  co-defendant 

and  have  their  respective  rights  determ-  to  notice  of  a  proceeding  by  another, 

ined,  and  in  some  cases  will  be  required  see  Moak's  Van  Sant.  PL,  357. 

20  Eng.  Rep.  98 
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[4  Chancery  Division,  600.] 
M.R..  Feb.  8,  1877. 

600]  *^^  ^^  Kerb's  Trusts. 

Power  of  Appointment — TesUuneniary  Appowimeni  of  Fund  in  Joint  Tenancy — Excep- 
tive Execution — "  Children  " — Illeffttimate  Children — Intention — Reading  Tenancy  in 
Common — Gift  in  Default  of  Appointment — No  Hotchpot  Clause, 

K.  by  his  will  gave  a  fund  upon  trust  for  such  of  the  *'  children  '"  of  his  daughter 
M.  (who  was  then  married)  as  she  should  by  will  appoint,  and,  in  default  of  appoint- 
ment, for  her  children  equally.  The  will  contained  no  hotchpot  clause.  M.  had 
several  children,  some  of  whom  were  illegitimate,  having  been  bom  before  her  mar- 
riage. By  her  will  she  appointed  the  fund  to  her  "  children  E.  and  C,  their  execu- 
tors, administrators,  and  assigns,  for  their  own  use  and  benefit.*'  E.  was  one  of  the 
illegitimate  and  C.  one  of  the  legitimate  children : 

Seld,  reading  M.'s  testamentarv  appointment  as  indicating  an  intention  to  appoint 
the  fund  in  moieties,  that  one  moiety  passed  to  C.  under  the  appointment,  and  that 
the  other  moiety,  E.  not  being  an  object  of  the  power,  was  divisible  among  all  the 
legitimate  children,  as  in  default  of  appointment. 

Humphrey  v.  Tayleur  (*)  and  AUxomder.Y.  Alexattder  (*)  discussed. 

•  David  Kerr,  who  died  on  the  28th  of  March,  1863,  by 
his  will,  dated  the  16th  of  June,  1862,  gave  his  residuary- 
estate  to  trustees,  to  stand  possessed  of  one-third  part 
thereof,  after  the  respective  deceases  of  his  daughter  Maria 
Charlotte  Younff  and  her  husband  David  James  Young, 
upon  trust  for  all  and  every  such  one  or  more  exclusively 
of  the  other  or  others  of  the  children  of  his  said  daughter 
Maria  Charlotte  Young  or  the  issue  (born  in  the  lifetime 
of  his  said  daughter)  oi  any  such  child  or  children  as  the 
survivor  of  them  the  said  David  James  Youn^  and  Maria 
Charlotte  Young  should  by  will  appoint,  and  m  default  of 
such  appointment,  and  so  far  as  any  such>  if  incomplete, 
should  not  extend,  in  trust  for  all  and  eveir  the  child  and 
children  of  his  said  daughter  Maria  Charlotte  Young,  in 
equal  shares. 
The  will  contained  no  hotchpot  clause. 
Mrs.  Young  survived  her  husband,  by  whom  she  had  sev- 
eral children,  some  of  them  being  illegitimate,  having  been 
born  before  her  marriage,  and  by  her  will,  dated  the  24th  of 
March,  1873,  she,  **  in  pursuance  and  in  exercise  of  the  power 
601]  contained  in  the  will  *of  her  father,  David  Kerr,  ap- 
pointed all  her  right,  title,  and  interest  under  the  said  will 
of,  in,  and  to  the  estate  of  her  said  father  unto  her  children 
Charlotte  Elizabeth  (then  the  wife  of  William  Nassau  Mor- 
ton) and  Catharine  Young,  their  administrators  and  assigns. 
To  hold  the  same  unto  and  to  the  use  of  the  said  Charlotte 

(')  Amb.,  136.  (»)  2  Ves.  Sen.,  640. 
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Elizabeth  Morton  and  Catherine  Young  for  their  own  abso- 
lute use  and  benefit." 

The  testatrix,  Mrs.  Young,  died  on  the  29th  of  March, 
1873,  leaving  her  said  two  daughters,  Charlotte  Elizabeth 
Morton  and  Catherine  Young,  her  surviving. 

Charlotte  Elizabeth  Morton  was  one  of  Mrs.  Young's  ille- 
gitimate children.  Catherine  Young  was  the  eldest  legiti- 
mate child. 

The  trustees  of  the  will  of  David  Kerr  having  paid  into 
court,  under  the  Trustee  Relief  Act,  the  trust  fund  in  their 
hands  representing  the  settled  one-third  share  of  their  testa- 
tor's residuary  estate,  a  petition  was  now  presented  by 
Catherine  Young  for  the  payment  out  to  her  of  the  fund,  on 
the  ground  that  inasmucn  as  her  mother's  appointment  was 
in  teiins  to  her,  the  petitioner,  and  her  reputed  sister  Char- 
lotte Elizabeth  Morton,  as  joint  tenants,  and  had  failed  as 
to  Charlotte  Elizabeth  Morton  by  reason  of  her  illegitimacy, 
she,  the  petitioner,  had  become  entitled  to  the  whole  of  the 
appointed  fund. 

Oswald,  for  the  petitioner :  I  submit  that  the  appoint- 
ment created  simply  a  joint  tenancy,  with  all  its  incidents, 
including  the  Jus  accrescendi.  It  nas  been  long  settled  that 
if  an  estate  be  limited  to  two  persons  jointly,  tlie  one  being 
capable  of  taking  and  the  other  not,  he  who  is  capable  takes 
the  whole :  Humphrey  v.  Tayleur  (*). 

[ Jessel,  M.  R.  :  Has  the  rule  ever  been  applied  to  appoint- 
ments of  personal  estate  under  powers  ?] 

In  Alexander  v.  Alexander  ('),  where  a  power  was  given 
to  a  wife  to  appoint  a  fund  by  will  among  ner  children,  and 
the  wife  made  an  appointment  by  will  '*to  her  son  Francis 
and  his  wife  and  children,"  it  was  held  by  Sir  Thomas  Clarke, 
M.R,,  that  Francis,  being  the  only  appointee  capable  of 
taking,  took  the  whole. 

\Nugent,  contra:  That  decision  is  disapproved  [602 
of  by  I^rd  St.  Leonards  in  Sugden's  Powers  (*),  where  he 
observes  that  the  reasoning  of  the  Master  of  the  Rolls  was 
'*very  artificial"  and  *'not  satisfactory."] 

[Jessel,  M.R.:  Alexanders.  Alexander (^)  is  not  quite 
in  point.  There  were  various  questions  in  that  case,  but 
the  actual  decision  was,  that  under  the  particular  circum- 
stances, the  son  was  entitled  to  the  whole  of  the  appointed 
fund.  Sir  Thomas  Clarke  read  the  will  as  if  the  words  were, 
"  to  my  son  Francis  and  his  wife  and  children,  if  they  shall 
by  law  be  capable."  In  saying  that  the  reasoning  was 
"very  artificial"  and  *'not  satisfactory^"  Lord  St.  Leon- 

(')  Anib.,  186.  («)  2  Ves.  Sen.,  640.  (»)  8th  ed,  pp.  604,  505. 
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ards  means  to  say  it  was  unsound  reasoning,  and  I  a^ee 
with  him.  The  Master  of  the  Rolls  had  no  right  to  put  into 
the  will  the  words  he  did.  The  decision  in  effect  was,  that 
although  there  was  no  possibility  of  ascertaining  what  shares 
the  appointees  were  intended  to  take,  yet  the  one  object  of 
the  power  took  the  whole.  That  decision  has  been  over- 
ruled by  later  authorities.] 

Oswald :  But  Sir  Thomas  Clarke  expressly  follows  the 
principle  laid  down  in  Humphrey  v.  Tayleur{*). 

[Jessel,  M.R. :  What  he  says  in  Alexander  v.  Alexander 
is  a  mere  dictum^  and  it  is  diflBcult  to  support  a  dictum 
when  the  decision  is  gone.  With  great  deference  to  Sir 
Thomas  Clarke,  I  do  not  see  what  Humphrey  v.  Tayleur 
had  to  do  with  the  case  before  him.  Humphreys,  Tayleur 
does  not  appear  to  have  been  decided  on  general  law,  but 
on  the  words  of  the  codicil.  Lord  Hardwicke  treats  the 
codicil  as  if  it  had  the  effect  of  erasing  the  name  of  one  of 
the  original  appointees.] 

I  ask  your  Lordship  to  read  this  will  in  the  same  way, 
treating  it  as  if  the  testatrix  had  inserted  the  name  of  the 
illegitimate  daughter  by  mistake.  The  testatrix,  no  doubt, 
thought  that  when  she  had  a  power  of  appointment  among 
her  ''children,"  it  included  her  illegitimate  children.  It  is 
clear,  however,  that  only  legitimate  children  are  objects  of 
603]  th©  power.  Hill  v.  OrooJc  ("),  since  *there  are  no 
grounds  here  for  including  illegitimate  children,  such  as  ex- 
isted in  Lepine  v.  Bean  ('). 

At  all  events,  the  appointment  is  good  so  far  as  regards 
the  petitioner,  and  I  submit  that  under  it  she  is  entitled  in 
any  case  to  at  least  one  half  of  the  fund  :  8hA)rt  v.  Smith  (*) ; 
Bales  V.  Drake  ('). 

Nugent^  for  two  of  the  younger  legitimate  children  claim- 
ing under  the  original  gift  over  in  default  of  appointment : 
With  regard  to  the  latter  part  of  the  petitioner's  argu- 
ment, the  precise  share  which  she  is  to  take  cannot  be  de- 
fined from  the  terms  of  the  appointment,  assuming  there 
is  a  joint  tenancy ;  and  the  rule  is,  that  if  the  appointment 
be  to  persons  as  a  class,  some  of  whom  are  and  some  are  not 
objects,  and  if  it  is  impossible  to  define  how  much  of  the 
appointment  falls  within  the  power  and  how  much  without 
it,  the  whole  appointment  fails:  In  re  Brown's  Trusts (^\ 
which  is  a  case  very  similar  to  this.    Alexander  v.  Al^xan- 

(')  Arab.,  136.  J  (*)  4  East,  419. 

CO  Law  Rep..  6  H.  L.,  266.    ,  (»)  1  Ch.  D.,  217. 

(2)  Law  Rep,,  10  Eq.,  160.  («)  Law  Rep.,  1  Eq.,  74. 
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der(^)  is  tliere  referred  to,  but  it  is  difficult  to  see  how  the 
two  cases  can  stand  together. 

If  your  Lordship  should  be  of  opinion  that  the  appoint- 
ment is  only  partially  and  not  altogether  void,  then  the 
question  is,  how  much  of  the  fund  has  been  properly  ap- 
pointed? Now  when  the  testatrix  gives  a  fund  to  two  per- 
sons, her  most  probable  intention  is  that  it  shall  be  divided 
be-tweeh  them,  and,  in  the  absence  of  any  indication  to  the 
contrary,  in  equal  shares.  I  ask  your  Lordship,  therefore, 
to  read  the  will  as  if  the  testatrix  had  directed  an  equal  di- 
vision, so  as  to  bring  the  case  within  the  principle  of  Sadlei* 
V.  Pratt  Q,  the  appointment  being  held  void  only  as  to  the 
excess.  The  petitioner  will  thus  take  one  half  of  the  fund 
under  the  appointment,  and  the  other  half  will  go  as  in  de- 
fault of  appointment. 

Oswald^  in  reply  i  If  the  appointment  is  read  as  an  ap- 
pointment to  an  object  of  the  power  and  a  stranger  in  equal 
shares,  then  it  is  clear  that,  the  *two  gifts  being  sep-  [604 
arable,  the  gift  to  the  stranger  alone  fails :  Parwell  on  tow- 
ers (')  ;  Bruce  v.  Bruce  {*). 

Macnaghten,  for  the  trustees. 

Jessel,  M.R.:  The  question  I  have  to  decide  is  one 
which  comes  before  the  court  for  the  first  time,  for  it  ap- 
pears that  no  reported  case  is  to  be  found  which  decides  the 
point.  The  case  is  this :  A  lady  has  a  power  of  appointment 
over  a  fund  by  will  among  her  children.  She  maikes  a  will 
appointing  the  fund  to  one  child  and  to  a  stranger  in  such 
terms  that  the  appointees,  supposing  the  appointment  to  be 
good,  take  by  law  as  joint  tenants.  But  of  course  she  can- 
not appoint  to  a  stranger,  and  the  question  therefore  arises, 
What  is  the  effect  of  the  appointment?  Now,  it  has  been 
argued  most  elaborately  that  I  am  bound  to  applv  to  this 
case  the  rules  of  tenure  applicable  to  the  disposal  of  real 
estate.  But  I  am  not  satisfied  that  I  am  so  bound.  As  re- 
gards the  instrument  of  appointment  itself,  there  can  be  no 
doubt  that  it  is  a  proper  exercise  of  a  testamentary  power, 
and  there  is  also  no  doubt  that  in  construing  such  an  exer- 
cise of  the  power  you  are  to  have  regard  to  the  intention  of 
tlie  person  exercising  it.  What  is. the  intention  of  the  per- 
son exercising  the  power  in  this  case  ?  It  is,  as  I  understand 
it,  to  give  the  fund  to  two  personi^  after  her  death.  No 
doubt  the  gift  was  in  terms  to  those  two  persons  as  joint 
tenants,  but  still,  in  substance — assuming  the  appointment 
to  be  good — if  they  both  survived  her  each  would  take  a 

(»)  2  Ves.  Sen.,  640.  (»)  Page  246. 

(«)  5  Sim.,  632.  (*)  Law  Rep.,  11  Eq.,  871. 
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half.  If  it  had  been  real  estate  it  would  have  been  said 
there  was  seisin  not  only  per  toutj  but  also  per  mie.  That 
was  no  doubt  the  intention.  Now,  the  rule  is  well  settled, 
that  where  there  is  an  excessive  execution  of  a  power — ^tbat 
is,  where  some  of  the  appointees  are  not  objects  of  the 
power — where  you  can  ascertain  the  shares  intended  for  the 
objects  of  the  power,  the  objects  take  these  shares  and  a 
stranger  takes  none.  Of  course  it  is  clear  that  if  the  ap- 
pointment is  to  two  persons  as  tenants  in  common  they  each 
take  a  half.  But  cannot  I  ascertain  here  whether  it  was  the 
intention  of  the  testatrix  that  each  of  the  appointees  should 
605]  take  a  half  ?  I  think  I  *can.  For  tne  reasons  I  have 
already  stated,  it  appears  to  me  that  such  was  her  real 
meaning.  It  is  somewhat  singular  that  the  arguments  on 
each  side  were  mutually  destructive.  On  the  one  side  it  was 
said,  ^^  The  appointment  being  to  joint  tenants,  and  failing 
as  to  one  of  them,  I,  as  the  remaining  appointee,  take  the 
whole."  On  the  other  side  it  was  said,  "  We  accept  your 
argument  that  there  is  a  joint  tenancy,  but  as  the  testatrix 
evidently  did  not  intend  you  to  take  the  whole,  and  you 
cannot  tell  what  your  share  is,  if  the  appointment  fails  at 
all  it  fails  altogether."  I  hope,  however,  1  decide  the  case 
according  to  common  sense,  and  according  to  what  must 
have  been  the  clear  intention  of  the  testatrix.  That  being 
so,  there  will  be  a  declaration  that  the  petitioner  is  entitled 
to  one  half  of  the  fund  under  the  appointment,  and  that  the 
other  half  goes  as  unappointed,  and-^there  being  no  hotch- 
pot clause  in  the  will  creating  the  power — is  divisible  be- 
tween the  petitioner  and  the  other  lawful  children  of  the 
testatrix. 

Solicitors :  W.  Sturt;  T.  H.  Slrangways  ;  J,  P.  SweeUand. 


[4  Chancery  DiviBlon,  605.] 
M.R.,  Feb.  12,  1877. 

Carter  v.  Wake. 

[1876     C.     48.] 

EquUahU  Mortgage — DepotU — Cafutda  Bonds — Pledgee  of  ChatteU — Righi  of 

Foreclosure, 

The  doctrine  that  an  eqnitable  mortgag^ee  by  deposit  of  title  deeds  is  entitled  to 
forecloRure,  does  not  extend  to  a  pledgee  of  personal  chattels. 

A.  deposited  with  B.  certain  Canada  railway  bonds  as  security  for  a  debt.  On 
bill  filed  by  B.  for  foreclosure  or  sale  : 

//e/J,  that  B.  was  entitled  to  an  order  for  sale  only. 
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In  the  year  1874  the  defendant  mortgaged  to  the  plaintiflf 
certain  ships,  and  also  deposited  with  him  (without  mem- 
oi-andam)  certain  bonds  of  the  Canada  Soathern  Bailway 
Company,  as  security  for  a  debt.  These  bonds  are  first 
mortgage  bonds,  redeemable  at  par  in  the  year  1890,  but  at 
present  at  a  considerable  discount  in  the  market. 

The  bill  in  this  suit  was  filed  in  the  year  1875,  praying  for 
the  usual  accounts,  and  for  a  sale  of  the  ships,  and  foreclosure 
of  the  equity  of  redemption  in  the  bonds ;  or,  in  the  alter- 
native, for  *a  sale  of  the  whole.  The  ships  had  since  [606 
been  sold  and  the  proceeds  applied  in  reduction  of  the  debt, 
leaving  a  sum  of  upwards  of  £4,000  still  due  to  the  plaintiff. 
It  was  stated  that  if  the  bonds  were  now  sold,  they  would 
not  produce  enough  to  satisfy  the  debt,  but  that  the  plain- 
.  tiff  had  calculated  that  if  he  could  foreclose  the  equity  of 
redemption  now,  he  could  repay  himself  in  full  by  waiting 
till  the  bonds  were  redeemed  in  due  course. 

The  suit  now  came  on  for  hearing  on  motion  for  decree. 

Miller^  Q.  C. ,  and  T.  L,  Wilkinson^  for  the  plaintiff,  sub- 
mitted  that  he  was  entitled  to  a  foreclosure  decree,  just  as 
in  the  case  of  an  equitable  mortgagee  of  land  by  deposit  of 
deeds.     They  referred  to  James  v.  James  (*). 

The  defendant  did  not  appear. 

Jessel,  M.  R.  :  The  plaintiff  is  in  the  position  of  a  mere 
pledgee  at  law  of  certain  chattels,  and  I  do  not  think  that  a 
person  in  that  position  has  the  same  right  of  foreclosure  as 
a  mortgagee  by  deposit  of  the  title  deeds  of  land.  The 
principle  upon  which  the  court  acts  in  the  latter  case  is, 
that  in  a  regular  legal  mortgage  there  has  been  an  actual 
conveyance  of  the  legal  ownership,  and  then  the  court  has 
interfered  to  prevent  that  from  having  its  full  effect,  and 
when  the  ground  of  interference  is  gone  by  the  non-payment 
of  the  debt,  the  court  simply  removes  the  stop  it  has  itself 
put  on.  Then,  when  there  is  a  deposit  of  title  deeds,  tlie 
court  treats  that  as  an  agreement  to  execute  a  legal  mort- 
gage, and  therefore  as  carrying  with  it  all  the  remedies  in- 
cident to  such  a  mortgage.  None  of  this  reasoning  applies 
to  a. pledge  of  chattels ;  the  pledgee  never  had  the  absolute 
ownership  at  law,  and  his  equitable  rights  cannot  exceed 
his  legal  title. 

Tliere  will  be  an  order  for  sale  of  the  bonds  by  auction, 
but  as  there  seems  to  be  a  good  reason.whv  the  plaintiff 
should  not  be  forced  to  part  with  them,  I  will  give  liim  lib- 
erty to  bid,  he  not  conducting  the  sale. 

Solicitors :  AlUn  &  Greenop, 

(»)  Law  Rep.,  16  Eq.,  168. 
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A  bill  in  equity  may  be  maintained  46  N.  Y.,  449  ;  Baker  v.  Drake,  58  N.Y., 

to  redeem  a  pledge,  if  an  account  is  211,  66  N.  Y.,  518  ;   Devlin  v.  Pike,  5 

wanted,  or  if  there  has  been  an  assign-  Daly,  85  ;  Bryan  d.  Baldwin,  52  N.  Y., 

ment  of  the  pledge.  232  ;  Wright  v,  Storrs,  82  N.' Y.,  691, 

The  pledgors  of  bonds  secured  by  affirming  6  Bosw. ,  600  ;  Maryland,  etc., 

mortgages  may  redeem  the  bonds  af-  v.  Dairy m pie,  25  Md.,  242,  264. 

ter  fifteen  years,  notwithstanding  the  But  it  may  be  doubted  whether  such 

pledgee  has  foreclosed  the  mortgages :  a  sale  would  divest  the  right  of  the 

white  Mountains,  etc.,  v.   Bay  State,  pledgor  to  redeem:    Edw.  on  Bailm., 

etc.,  50  N.  EL,  57;  Edwards  on  Bail-  §§  279-297;  2  Sto.  Eq.  Jur.,  §  1033  ; 

ments  (2d  ed.),  §§  313-316,  321-323 ;  Wheeler  v.  Newbould,  6  Duer,  29,  af- 

2  Sto.  Eq.,  §  1032  ;  Sto.  on  Bailments,  firmed  16  N.  Y.  Rep.,  892 ;  Cortelyoa 

^§  346,  348;  2  Kent's  Com.,  581-2;  9.  Lansing,  2  Caines' Cas.  in  Error,  200, 

Stokes  V.  Cogswell,  25  How.  Pr.  Rep.,  as  explained   in  note  to  W^heeler  «. 

267.  Newbould,  5  Duer,  36  ;  Joliet,  etc.,  v. 

SeeDurantt).  Einstein,  35  How.,  223.  Scioto,   etc.,  82   Ills.,   548;    Bryan  v, 

A  suit  in  equity  will  lie  to  foreclose  Baldwin,  52  N.  Y. ,  232  ;  Campbell  v. 
and  sell  thq.  pledge ;  in  which  case  an  Parker,  9  Bosw. ,  322  ;  Haskins  o.  Kelly, 
absolute  title  passes  to  the  vendee:  1  Abb.  Pr.  Rep.,  N.S.,  63, 73;  Directors, 
Tyler  on  Pawns  and  Pledges,  578-601 ;  etc.,  tJ.  Minot,  4  Met.,  325. 
Sto.  on  Bailments,  §§  308-310,  811-321;  The  pledgee  cannot,  on  a  sale  to  fore- 
Edwards  on  Bailments  (2d  ed.),  §§279-  close  the  lien,  purchase  the  property 
297,  813,  317,  324,  331,  701 ;  2  Sto.  Eq.  pledged,  unless  authorized  by  statute, 
Jur.,  g§  1033,  1217;  Bispham's  Eq.  without  the  leave  of  the  court.  If  he 
(2d  ed.),  §§  858-9  ;  Hart  v.  Teneyck,  do  so  he  will  occupy  the  same  position 
2  Johns.  C -hy. ,  62,  100  ;  Castelo  v.  City  after  the  sale  as  before  :  Story  on 
Bank,  1  N.  Y.  Leg.  Obs.,  25,  26,  Hoi!-  Bailments,  §  819;  Edw.  on  Bailm. 
man.  Vice  Chancellor;  2  Hilld.  Mort.,  (2d  ed.),  §§  291-292,  324;  Directors, 
420,  559;  Cairo,  etc.,  «.  Fackney,  78  etc.,  o.  Minot,  4  Mete.  (Mass.),  325; 
Ills.,  116.  Maryland,  etc.,  v.  Dalrymple,  25  Md.-, 

See  Thames/  etc.,  t^.  Patent,  etc.,  1  244,  265-8;    Bank  d.  Dubuque,  etc.,  8 

Johns.  &  Hem.,  93  ;  Paton  v.  Wjjkes,  8  Iowa,  277 ;  2  Broom's  Com.,  marg.  p.. 

Grant's  (U.C.)Chy.,  252;  Trustees,  etc.,  807,  notQ  by  Mr.  Wait  (vol.  1,  Wait's 

V.  Brighton,  etc.,  27  Ohio  St.  R.,  435.  ed.,  616). 

It  has  been  held  that  the  pledgee  Unless  the  agreement  for  the  pledge 

may,  after  the  time  for  redemption  has  authorize  him  to  do  so,  when  in  the  ab- 

passed,  upon  due  notice  given  to  the  sence  of  fraud  he  may  do  so  :  Elliott  v. 

pledgor,    sell    the    pledge  without    a  Wood,  45  N.  Y.,  71,  affirming  53  Barb., 

judicial  decree  of  sale  :  2  Sto.  Ekj.  Jur.,  285. 

§  1033  ;  Edw.  on  Bailm.  (2d  ed.),  §§  The  statutes  of  New  York  provide  a 

279-297;    Bispham's  Equity  (2d  ed.),  cumulative  remedy  for  a  foreclosure  of 

^  358 ;  Potter  9.  Thompson,  10  Rhode  liens  of    innkeepers,   boarding   house 

Island,  1 ;  Fraker  v.  Reeves,  86  Wise,  keepers,  mechanics,  workmen,  or  bail* 

85;  Smith  t^.  Coale,  84  Leg.  Int.,  58;  ees,  upon  chattel  property:    2  Laws 

Davis  V.  Faust,  39  Penn.  St.,  250  ;  Ste-  1869,  p.  1785,  chap.  738. 

phensi).  Bank,  49  Penn.  St.,  359.  As  to  how  a  carrier  must  sell  un- 

See  Comstock  v.  Mechanics,  etc.,  8  claimed  freight  or  baggage,  when  au- 

Hill,  389 ;    Lewis  v.  Graham,  4  Abb.  thorlzed  by  statute  to  sell :    Adams, 

Pr.  Rep.,  106;  Genet  v.  Howland,  80  etc.,  v.  Schlessinger,  75  Penn.  St.  R., 

How.  Pr.  Rep.,  360;  Milliken,  v.  De-  246. 

hon,  27  N.  Y.,  364,  reversing  10  Bosw.,  A  constable  who,  on  an  execution 

825  ;  Durant  v.  Einstein,  85  How.,  223;  against  the  general  owner,  removes  the 

Hunker  t?.  Drake,  49  Barb.,  186  ;  Mark-  property  from    the    possession    of    a 

ham  V.  Jaudon,  41  N.  Y.,  235,  revers-  pledgee,   is    guilty  of    a    conversion  : 

ing  49  Barb.,  462  ;   Stewart  v.  Drake,  Truslow  v.  Putnam,  1  Keyes,  568. 
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[4  Chancery  Division,  607.] 
M.R.,  Nov.  8;  Dec.  18,  14,  1876. 

*HiNKs  &  Son  v.  Safety  Lighting  Compan^y.   [607 

[1876    H.     286.] 

Patent — SpeciJiaUion — Jncormtteney  between    Claim  and  Description — Conttruction — 

**As  deecrihed** — Irutiffieieney — Novdty. 

Patentees  of  lamp-burners  claimed  by  their  'specification  as  their  invention  the 
constrnction  of  burners  "  in.  the  manner  described  and  illustrated  in  the  figures,  that 
is  to  say,  the  employment  in  the  same  burner  of  two  or  more  flat  or  curved  wick- 
cases  or  holders  in  which  two  or  more  flat  wicks  are  placed  so  as  to  produce  thereby 
one  or  more  flat  flames,  or  elliptical  or  nearly  circular  flames." 

The  figures  referred  t^)  showed  burners  with  two  wicks  passing  through  a  double- 
slotted  cono.    The  use  of  two  wicks  with  a  single-slotted  cone  was  old  : 

Heldf  that  the  claim  could  not  be  read  as  limited  to  burners  with  a  double-slotted 
cone,  and  that  the  patent  was  bad  for  want  of  novelty. 

A  description  in  the  specification  of  a  lamp-burner  omitted  to  state  where  the  hole 
for  the  admission  of  air  was  to  be : 

Heldf  that  the  specification  was  insufficient. 

This  was  a  suit  by  a  company  incorporated  under  the 
name  of  James  Hinks  &  Son,  Limited,  against  the  Safety 
Lighting  Company,  to  restrain  an  alleged  infringement  of 
the  plaintiffs'  patent. 

On  the  18th  of  October,  1865,  letters  patent  were  granted 
to  James  Hinks  and  Joseph  Hinks  for  certain  improvements 
in  lamps  for  burning  paraffin  oil  and  other  volatile  liquid 
hydrocarbons. 

By  the  specification  filed  in  pursuance  of  the  said  letters 
patent,  on  the  25th  of  October,  1866,  the  patentees  described 
the  nature  of  the  invention  and  the  manner  in  which  it  was 
to  be  performed  as  follows : — 

''Our  invention  consists  of  the  improvements  hereinafter 
described  in  the  burners  of  lamps  lor  burning  paraffin  oil 
and  other  volatile  liquid  hydrocarbons,  whereby  two  or 
more  flat  flames,  or  one  circular  or  nearly  circular  flame, 
may  be  produced  by  the  use  of  two  or  more  single  flat 
wicks.  By  the  use  of  our  invention  the  danger  of  breaking 
the  chimneys  which  occurs  from  the  use  of  a  single  flat  wick 
is  wholly  removed,  or  much  diminished,  and  in  the  case  of 
curved  wick-cases  or  holders  great  facility  in  trimming  and 
placing  the  wicks  in  the  said  cases  or  holders  is  obtained, 
*and  a  much  greater  length  of  the  wick  utilized  [608 
than  in  ordinarjr  Argand  or  circular  burners. 

"Our  invention  consists  in  the  emplovment  in  the  same 
burner  of  two  or  more  flat  or  curved  wick-cases  or  holders, 
in  which  said  cases  or  holders  single  flat  wicks  are  placed. 
20  Eng.  Rep.  99 
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Each  of  the  said  wick-cases  is  provided  with  an  axis  and 
pinions  for  raising  and  lowering  the  wick  contained  therein. 
The  wick-cases  or  holders  are  either  straight  or  slightly- 
curved,  or  of  the  figure  of  semi-ellipses  or  semicircular,  so 
as  to  produce,  when  arranged  in  the  burner,  flat  or  elliptical 
or  circular  flames.  The  cone  or  deflector  has  two  or  more 
straight  or  curved  openings  in  it,  through  which  the  wicks 
may  pass.  That  portion  of  the  top  of  the  cone  between  the 
curved  openings  (when  curved  openings  and  curved  wick^ 
holders  are  employed)  serves  as  a  substitute  for  the  ordinary 
button  used  with  circular  wicks ;  or  a  circular  hole  may  be 
used  in  the  cone  and  the  ordinary  button  employed.  When 
flat  wick-cases  are  employed,  straight  openings  are  made  in 
the  cone." 

The  patentees  then  described,  by  means  of  the  drawings 
accompanying  the  specification,  the  manner  in  which  the 
invention  was  to  be  performed.  Figures  1,  2,  3,  4,  and  5 
illustrated  burners  in  which  two  flat  wicks  placed  in  two  flat 
or  curved  wick-cases  were  arranged  so  as  to  pass  through 
two  openings  or  slots  in  an  enveloping  cone.  Figures  6,  7, 
8,  9, 10,  and  11  illustrated  burners  similar  to  Argand  burners, 
except  that  two  flat  wicks  placed  in  curved  wick-cases  were 
substituted  for  the  usual  Argand  wicks  and  wick-cases. 

The  specification  then  contained  the  following  para- 
graphs :— 

"Having  now  described  the  nature  of  our  invention  and 
the  manner  in  which  the  same  is  to  be  performed,  we  wish 
it  to  be  understood  that  we  do  not  limit  ourselves  to  the 
precise  details  herein  described  and  illustrated  in  the  accom- 
panying drawings,  as  the  same  may  be  varied  without  de- 
parting from  the  nature  of  our  invention;  but  we  claim  as 
our  invention  of  improvements  in  lamps  for  burning  paraflin 
oil  and  other  volatile  liquid  hydrocarbons, — 

''Firstly,  constructing  the  burners  of  the  said  lamps  sub- 
stantially in  the  manner  hereinbefore  described  and  illus- 
609]  trated  in  ^figures  1,  2,  3,  4,  and  5  of  the  accompany- 
ing drawings,  that  is  to  say,  the  employment  in  the  same 
burner  of  two  or  more  flat  or  curved  wick-cases  or  holders, 
in  which  two  or  more  flat  wicks  are  placed  so  as  to  produce 
thereby  two  or  more  flat  flames,  or  elliptical  or  nearly  circu- 
lar flames. 

"Secondly,  constructing  the  burners  of  the  said  lamps 
substantially  in  the  manner  hereinbefore  described  in  figures 
6,  7,  8,  9,  10,  and  11  of  the  accompanying  drawings,  whereby 
a  circular  flame  is  produced  by  the  use  of  two  single  flat 
wicks." 


«, 
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Messrs.  James  and  Joseph  Hinks  carried  on  business  as 
lamp  manufacturers  till  1873,  under  the  name  of  James* 
Hinks  &  Son. 

In  April,  1873,  the  company  of  Hinks  &  Son,  Limited,  of 
which  Messrs.  James  and  Joseph  Hinks  were  the  principal 
shareholders,  was  registered,  and  by  an  indenture  dated  the 
29th  of  June,  1873,  which  was  afterwards  duly  registered  at 
tile  Patent  Office,  the  patentees  assigned  to  the  plaintiff  com- 
pany the  said  letters  patent  and  the  said  invention,"1the  sub- 
ject thereof,  and  all  rights  and  privileges  thereby  granted. 

The  bill  alleged  that  the  patentees,  before  the  said  assign- 
ment, and  the  plaintiffs  since  the  assignment,  had  manufac- 
tured and  sold  large  numbers  of  lamps  constructed  according 
to  the  said  invention,  to  which  they  gave  the  name  of  "The 
Patent  Duplex  Lamp ;"  that  the  lamps  had  acquired  great 
repute,  and  that  the  invention  was  one  of  great  puolic  utility, 
and  very  valuable  to  the  plaintiffs  as  the  owners  thereof  and 
the  manufacturers  of  lamps  made  according  to  it. 

The  bill  alleged  that  the  defendants  were  manufacturing 
and  selling  lamps  which  were  a  direct  infringement  of  the 
plaintiffs'  patent,  and  prayed  that  they  might  be  restrained 
by  injunction. 

The  defendants  did  not  dispute  the  infringement,  but 
alleged,  among  other  grounds  of  defence,  insufficiency  and ' 
want  of  novelty  in  the  plaintiffs'  specilication. 

One  ground  of  defence  arose  thus :    In  1871  J.  (Jt.  Rollins 

J>urchased  a  large  number  of  lamps  with  a  double-wick 
amp-burner  and  a  single  slot  made  according  to  an  American 
patent  taken  out  by  Halvorsen  dated  the  20th  of  September, 
1859,  described  in  a  volume  of  reports  of  the  United  States 
Patent  Office  for  1869,  *which  had  been  received  at  [610 
the  library  of  the  Patent  Office  oh  the  31st  of  August,  1861, 
and  then  entered  by  the  librarian  in  the  catalogue.  In 
September,  1871,  Messrs.  James  Hinks  &  Son  having  seen 
an  advertisement  inserted  by  Rollins  in  the  Grocer^  a  news- 
paper circulating  amongst  dealers  in  lamps,  of  the  American 
double-wick  burner,  for  which  he  invited  orders,  instructed 
their  solicitors  to  write  to  Rollins  warning  him  that  the 
lamps  referred  to  in  the  advertisement  would  be  an  infringe- 
ment of  their  patent.  They  also  put  in  advertisements  in 
subsequent  numbers  of  the  Otoc^t^  and  sent  a  circular  to 
their  customers  warning  dealers  in  lamps  against  the  threat- 
ened infringement.  A  correspondence  took  place  between 
the  parties,  in  the  course  of  which  Rollins  intimated  his 
belief  that  both  the  patents  had  been  anticipated,  so  that 
both  parties  were  interested  in  not  raising  a  contest.    As, 
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however,  no  compromise  was  agreed  to,  and  Hinks  &  Son 
'still  continued  their  advertisement,  and  sent  out  circulars 
respecting  the  American  lamps,  Rollins  filed  a  bill  to 
restrain  the  publication  of  the  advertisement  and  circulars ; 
and  on  a  motion  before  Vice-Chancellor  Malins,  in  the  suit 
of  Rollins  V.  Hinks  {'\  an  injunction  was  granted.  An  ap- 
peal was  threatened,  and  ultimately  the  parties  came  to 
terms,  which  were  as  follows :  That  Hinks  &  Son  should 
grant  a  free  license  to  Rollins,  and  that  Rollins  should  write 
a  circular  to  the  trade  stating  that  he  had  accepted  a  license 
from  Hinks  &  Son  to  sell  his  burner. 

It  was  also  contended  that  the  patent  had  in  part  been 
anticipated  by  one  Little's  patent. 

The  case  now  came  on  for  hearing.  The  issues  raised  by 
the  defendants  were,  want  of  novelty  and  insufficiency  of 
the  specification. 

Each  of  the  burners  in  the  plaintiffs'  lamps  as  manufac- 
tured, contained  two  wicks  in  parallel  flat  wick-cases  in  a 
cone  or  air  deflector  having  a  double  slot.  The  scientific 
witnesses  examined  on  the  plaintiffs'  behalf  gave  evidence 
to  the  effect  that  k  workman  of  average  skill  could,  by  study- 
ing the  specification  and  drawings,  make  a  burner  of  that 
description ;  also,  that  at  the  date  of  the  letters  patent  the 
'  combination  in  question  was  novel. 

611]  *0n  the  other  hand,  the  effect  of  the  evidence  of 
the  defendants'  witnesses  was  that  the  specification  only 
described  a  combination  of  two  flat  wick-cases  with  a  cone 
having  a  single  slot. 

Matthews,  Q.C.,  Chitty,  Q.C.,  Cracknall,  and  Macrorp, 
for  the  plaintiffs:  The  evidence  shows  clearly  that  the 
language  of  the  specification,  coupled  with  the  drawings, 
would  enable  a  workman  of  ordinary  skill  to  make  such  a 
burner  as  that  patented  by  the  plaintiffs:  Plimpton  v. 
Malcolmson  (').  The  specification  must  be  read  as  a  whole 
and  reasonably  construed,  and  when  it  relates  to  an  inven- 
tion of  acknowledged  utility  the  court  will  not  adopt  too 
strict  a  construction,  the  effect  of  which  would  be  to  vitiate 
the  patent. 

The  novelty  of  the  plaintiffs'  invention  consists  in  causing 
two  parallel  flat  flames  to  unite  above  the  double  slot  if 
raised  high  enough.  This  is  expressly  claimed  by  the 
specification.  The  apparent  ambiguity  in  the  specification 
is  occasioned  by  the  reference  to  the  other  method  of  pro- 
ducing a  circular  fiame  through  oiie  slot,  but  our  first  claim 
is  not  a  claim  to  every  mode  of  using  two  flat  wicks,  but 

0)  Law  Rep.,  13  Eq.,  355.  (-)  8  Ch.  D.,  631. 
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only  a  claim  to  the  use  of  two  flat  wicks  in  a  double-slotted 
cone,  and  that  is  new. 

Aston^  Q.C.,  and  Byrne^  for  the  defendants:  The  plain- 
tiffs' specitication  is  bad  for  ambiguity,  inasmuch  as  there 
is  no  precise  description  of  the  alleged  invention.  It  is  also 
bad  for  want  of  novelty,  in  so  far  as  it  includes  a  cone  with 
a  single  slot.  Halvorsen's  patent  was  for  a  burner  with 
two  flat  wicks  and  a.  single- slotted  cone,  and  that  was  pub- 
lished in  this  country  in  1861.  The  burners  imported  and 
sold  by  Rollins  were  made  after  the  specification  of  that 
patent,  and  as  Messrs.  James  and  Joseph  Hinks,  who  are 
substantially  the  present  plaintiffs,  at  the  time  when  the 
suit  of  Rollins  v.  Hinks  (')  was  instituted,  alleged  that  those 
burners  were  an  infringement  of  their  patent,  as  they  found 
that  their  patent,  as  they  then  construed  it,  had  been  an- 
ticipated by  Halvorsen's  patent,  they  cannot  now  claim,  on 
another  construction  of  the  'specincation,  the  benefit  of 
novelty  in  their  invention. 

*MatihewSy  in  reply,  referred  to  Harrison  v.  An-  [612 
derston  Foundry  Company  ('). 

Jkssel,  M.R.:  I  am  anxious,  as  I  believe  every  judge 
is  who  knows  anything  of  patent  law,  to  support  honest 
bona  fide  inventors  who  have  actually  invented  something 
novel  and  useful,  and  to  prevent  their  patents  from  being 
overturned  on  mere  technical  objections,  or  on  mere  cavil- 
lings with  the  language  of  their  specification  so  as  to  deprive 
the  inventor  of  the  benefit  of  his  invention.  This  is  some- 
times called  a  "benevolent"  mode  of  construction.  Per- 
haps that  is  not  the  best  term  to  use,  but  it  may  be  described 
as  construing  a  specification  fairly,  with  a  judicial  anxiety 
to  support  a  really  useful  invention  if  it  can  be  supported 
on  a  reasonable  construction  of  the  patent.  Beyond  that 
the  *' benevolent"  mode  of  construction  does  not  go.  It 
never  was  intended  to  make  use  of  ambiguous  expressions 
with  a  view  of  protecting  that  which  was  not  intended  to  be 
protected  by  the  patentee,  and  which  has  not  been  claimed 
to  be  so  protected  by  him,  whether  or  not  it  was  an  inven- 
tion unknown  to  himself.  It  is  for  the  patentee  to  tell  the 
world  that  of  which  he  claims  a  monopoly,  to  tell  them, 
**You  may  do  everything  but  this;  but  this  you  must  not 
do,  this  is  my  invention." 

With  the  view  of  getting  this  into  a  narrow  compass,  it 
has  long  been  the  practice  of  patent  agents  to  insert  in 
specifications  the  distinct  claim  of  what  they  say  is  com- 
prised in  the  patent,  meaning  that  nothing  else  is  com- 

(')  Law  Rep.,  13  Eq.,  865.  (*)  1  App.*Cas.,  674. 
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prised,  that  everything  else  is  thrown  open  to  the  public, 
or,  to  put  it  in  other  words,  if  a  man  has  described  in  his 
specification  a  dozen  new  inventions  of  the  most  useful 
character,  but  has  chosen  to  confine  his  claim  to  one,  he  has 
given  to  the  public  the  other  eleven,  and  he  has  no  riglit  to 
be  protected  as  regards  any  one  of  the  other  eleven  if  he 
wishes  to  recall  that  gift  which  he  has  made  by  publishing 
the  specification. 

Now,  wha#  is  the  plaintiffs'  patent  for  ?  It  is  for  a  burner 
for  liquid  hydrocarbons  or  paraflSn  oils.  That  is  what  the 
invention  is  for,  and  it  is  no  doubt  a  burner  which,  in  the 
61 3 J  attempt  to  put  it  *in  use,  is  one  which  has  proved 
very  successful  and  highly  useful.  On  that  there  is  no  con- 
test. It  is  thus  described  in  the  specification :  **Our  inven- 
tion consists  in  the  emplovment  in  the  same  burner  of  two 
or  more  flat  or  curved  wick-cases  or  holders,  in  which  said 
cases  or  holders  single  flat  wicks  are  placed'' — that  is  what 
the  invention  is. — "Each  of  the  said  wick-cases  is  provided 
with  an  axis  and  pinions  for  raising  and  lowering  the  wick 
contained  therein.  The  wick-cases  or  holders  are  either 
straight,  or  slightly  curved,  or  of  the  figure  of  semi-ellipses  or 
semicircular,  so  as  to  produce,  when  arranged  in  the  burner, 
flat  or  elliptical  or  circular  flames." 

There  is  a  great  difficulty  in  knowing  exactly  what  that 
means — I  mean  as  regards  the  "  illiptical  or  circular  flames." 
*'The  cone  or  deflector  has  two  or  more  straight  or  curved 
openings  in  it  through  which  the  wicks  may  pass.  That 
portion  of  the  top  of  the  cone  between  the  curved  openings 
(when  curved  openings  and  curved  wick-holders  are  em- 
ploved)  serves  as  a  substitute  for  the  ordinary  button  used 
with  circular  wicks ;  or  a  circular  hole  may  be  used  in 
the  cone,  and  the  ordinary  button  employed.  When  flat 
wick-cases  are  employed,  straight  openings  are  made  in 
the  cone." 

Reading  that  description  alone,  I  should  have  thought 
that  it  related  to  one  invention,  but  I  am  bound  to  state  that 
the  inventors,  having  said  that,  proceed  to  refer  to  two  sets 
of  drawings,  and  when  you  come  to  the  two  sets  of  draw- 
ings, you  may  roughly  describe  them  in  this  way,  that  the 
one  set  of  drawings  refer  to  lamps  with  two  separate  wick- 
cases,  the  tops  of  which  are  not  straight  but  curved,  that  is, 
the  wick-cases  curve  inwards.  They  produce  two  flames  of 
course,  and  these  two  flames  pass  through  two  holes  or  slots 
in  the  cone;  they  continue  separate  above  the  cone,  al- 
though, of  course,  they  might  be  raised  higher,  and  unite 
at  some  pFace  above  the  cone.     The  interior  of  the  lamp- 
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burners  is  supplied  with  air  by  an  ingenious  contrivance, 
though  not  a  new  one,  through  the  wick-cases,  and  it  is  de- 
flected upon  the  wick  in  a  way  which  produces,  as  experience 
shows,  a  remarkably  excellent  light. 

The  other  set  of  drawings  describe  a  mere  substitute  for 
the  old  Argand  burner — a  different  way  of  putting  the  wicks 
where  flat  *  wicks  are  used ;  and  is  no  doubt  an  in-  [614 
vention  of  little  merit.  The  lamp  does  not  appear  to  be  in 
use,  and  it  is  of  slight  merit,  and  indeed  it  is  a  very  trum- 
pery matter.  The  lamp  never  appears  to  have  been  made, 
and  the  really  useful  invention  is  the  first  one. 

Having,  therefore,  two  lamp-btirners  of  a  substantially 
different  sort,  the  inventors  have  naturally  put  in  two 
claims,  which  I  will  call  one  for  each.  The  material  claim 
is  the  first.  That  claim  is  this:  ''We  claim  as  our  inven- 
tion of  improvements  in  lamps  for  burning  paraffin  oil  and 
other  volatile  liquid  hydrocarbons,  firstly,  constructing  the 
burners  of  the  said  lamps  substantially  in  the  manner  here- 
inbefore described,  and  illustrated  in  figures  1,  2,  3,  4,  and 
6  of  the  accompanying  drawings,  that  is  to  say,  the  emplov- 
ment  in  the  same  burner  of  two  or  more  flat  or  curved  wicfe- 
cases  or  holders  in  which  two  or  more  flat  wicks  are  placed 
so  as  to  produce  thereby  one  or  more  flat  flames  or  elliptical 
or  nearly  circular  flames."  What  does  that  mean?  It 
means,  as  I  read  it,  to  tell  the  public  what  is  the  substance 
of  the  drawings,  as  if  they  had  said,  "We  claim  the  burner 
constructed  substantially  in  the  manner  hereinbefore  de- 
scribed and  illustrated  in  figures  1,  2,  3,  4,  and  5  of  the  ac- 
companying drawings."  That  appears  to  me  to  be  the 
natural  and  proper  reading  of  tne  words,  and  I  so  read 
them.  I  think  that  was  the  meaning  of  the  inventors  as 
ascertained  from  reading  the  specification,  with  the  knowl- 
edge I  now  "possess,  dispossessing  myself,  so  far  as  it  is  pos- 
sible (I  use  those  terms  not  unadvisedly)  of  some  portion 
of  the  evidence  which  has  come  before  me.  I  do  not  say  it 
is  impossible  to  put  another  construction  upon  the  words, 
and  that  another  construction  may  not  be  presented,  and 
that,  in  another  state  of  facts,  it  might  not  be  possible  for 
some  other  jOdge  to  have  adopted  some  other  construction  ; 
but  that,  I  think,  is  the  fair  and  obvious  meaning  of  the 
words  of  the  claim. 

The  object  and  meaning  of  a  claim  is  to  put  forth  distinctly 
to  the  public  notice — "That  is  my  invention ;  you  must  not 
do  this  which  I  tell  you  is  my  invention ;  and  when  I  tell 
you  my  lamp-burner  is  to  be  constructed  substantially 
according  to   drawings,  this  is  the   substance -of  it,  the 
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employment  in  the  same  burner  of  two  or  more  flat  or 
curved  wick-cases  or  holders  in  which  two  or  more  flat 
615]  *wicks  are  placed  so  as  to  produce  thereby  two  or 
more  flat  flames  or  elliptical  or  nearly  circular  flames."  If 
that  was  the  meaning  of  the  claim,  according  to  the  scientific 
evidence  adduced  on  the  part  of  the  plaintiffs,  without  any 
more,  that  was  not  new.  It  was  anticipated  undoubtedly 
by  Halvorsen's  patent,  if  not  by  others.  But  it  was  cer- 
tainly anticipated,  and  upon  that  there  is  no  contest  what* 
ever.  The  real  contest  was  this :  it  was  alleged  by  the  plain- 
tiffs that  that  was  not  the  natural  reading  and  meaning  of 
the  words — that  the  proper  reading  of  the  claim  was  this : 
"  I  claim  not  merely  the  emplovment  in  the  burner  of  the 
two  or  more  flat  or  curved  wick-cases,"  and  so  on,  "but  I 
claim  them  as  hereinbefore  described  or  delineated  in  the 
drawings,  or  I  claim  them  as  hereinbefore  described  in  com- 
bination with  a  cone  with  a  double  slot  in  it  or  two  slots  in 
it  so  as  to  produce  thereby  two  flames."  If  that  were  the 
claim  it  would  then  raise  another  question,  namely,  whether 
the  combination  of  the  two  wick-cases  with  the  double-slot- 
ted cone  was  new  or  not?  The  scientific  evidence  of  the 
plaintiffs  said  it  was  new  at  the  date  of  the  specification,  and 
there  was  no  scientific  evidence  to  the  contrary.  So  that,  so 
far  as  that  is  concerned,  there  was  evidence  that  it  was  new. 
The  opposition  to  that  rested  on  a  specification.  The  sub- 
stantial opposition  arose  really  from  a  patent  of  a  Mr.  Little, 
and  the  only  material  difference  between  the  two  patents 
which  was  pointed  out  was  this,  that  one  used  a  round  wick 
and  the  other  a  flat  wick.  On  the  one  hand  it  was  said  you 
can  never  support  a  patent  by  substituting  a  round  wicfc 
for  a  flat  wick,  as  there  is  no  invention  in  that.  On  the 
other  hand  it  was  said,  Why  not  ?  If  it  is  a  combination 
patent,  the  very  essence  of  a  combination  patent  is  that  it  is 
a  new  combination  of  known  parts,  and  in  fact  very  few 
machines  are  now  invented  which  contain  any  new  part.  As 
a  general  rule,  every  machine  invented  is  made  up  of  parts 
which  are  previously  known.  A  new  part  of  a  machine  is 
very  uncommon  indeed ;  consequently  that  is  an  objection 
which,  per  se,  is  not  of  great  weight.  But,  like  every  com- 
bination which  is  new,  it  must  have  merit,  and  now  how  is 
a  judge  to  apportion  the  merit  ?  I  do  not  know.  As  far  as 
I  can  ascertain  from  the  authorities  the  merit  very  much 
depends  on  the  result  produced.  Where  a  slight  alteration 
616]  in  a  combination  *tarns  that  which  was  practically 
useless  before  into  that  which  is  very  useful  ana  very  im- 
portant, judges  have  considered  that,  though  the  invention 
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was  small,  yet  the  result  was  so  great  as  fairly  to  be  the 
subject  of  a  patent ;  and,'  as  far  as  a  rough  test  goes,  I  know 
of  no  better. 

Therefore,  considering  that  Little's  patent  is  said  not  to 
have  been  workable  for  any  useful  purpose,  and  this  is  not 
only  workable,  but  has  been  worked  to  a  great  extent  with 
a  useful  result,  on  this  point  my  opinion  is  in  favor  of  the 

Slaintiffs,  that  there  is  sufficient  in  the  substitution  of  the 
at  wick  for  a  solid  round  wick  to  support  the  patent. 
That  was  the  substance  of  the  objection  as  regards  novelty. 
Then  a  second  point  was  taken  on  the  second  burner,  which 
was  a  very  small  affair  indeed,  and  that  was  this:  The 
second  burner  was  badly  drawn  ;  the  drawing  did  not  show 
where  the  air  was  to  get  in.  The  thing  itself  may  not  be 
useful  at  all,  and  I  am  not  sure  that  it  is,  but  the  utility  ob- 
jection not  having  been  tried  before  me,  I  am  bound  to 
assume  that  it  was.  The  reason  why  I  am  not  sure,  is  that 
it  never  was  put  in  practice.  I  cannot  understand  a  practi- 
cal lamp-maker  not  putting  in  practice  a  useful  burner  for 
so  many  years.  That  is  my  reason  for  doubting  its  utility, 
and  I  very  strongly  doubt  it ;  but  I  am  obliged,  as  a  lawyer 
sitting  here,  to  assume  that  it  must  have  been  sufficiently 
useful  to  come  within  the  legal  meaning  of  the  term  ''use- 
ful" in  patent  law,  which  we  know  is  verjr  slight  utility 
indeed.  But  even  then  it  is  a  thing  of  very  little  merit ;  and 
then  comes  the  question  how  far  1  am  at  libertv  to  correct 
the  specification.  The  specification  does  not  tell  me  where 
the  opening  is  to  let  in  the  air.  All  it  says  is,  "A  circular 
hole  is  maae  in  the  cone  or  deflector,  through  which  the  cir- 
cular flame  passes."  It  is  said  that  though  there  is  no 
opening  in  the  drawing,  yet  a  workman  could  correct  the 
drawing  by  putting  in  the  opening,  and  he  could  correct  it 
because  he  is  told  there  is  a  cone  or  deflector,  and  the  cone 
or  deflector  of  the  lamp  means  something  or  other  which 
will  deflect  air,  and  therefore  there  must  be  sufficient  air  to 
be  deflected  and  support  the  light  and  make  it  burn  well. 
But,  unfortunately  for  that  argument,  a  lamp  may  burn 
badly  although  it  is  patented,  and  the  patentee  said  it  would 
burn  badly,  even  *though  the  holes  were  exceedingly  [617 
small,  or,  as  I  understand,  if  there  were  no  holes  at  all  it 
would  burn,  but  it  would  be  an  imperfect  combustion. 
Why  is  a  workman  to  know  a  priori  that  every  invention 
will  answer?  I  cannot  say  that  an  inventor  never  made  an 
invention  which  did  not  answer.  On  the  contrary,  I  am 
quite  sure  that  many  inventors  have  patented  inventions 
which  did  not  answer  at  all ;  and  we  haa  a  very  striking  in- 
20  Eng.  Rep.  100 
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Stance  in  the  course  of  this  investigation,  for  several  of  the 
patented  lamps  were  proved  by  the  scientific  and  commer- 
cial evidence  to  be  utterly  useless,  some  because  they  were 
made  on  verong  principles  altogether,  and  some  because  the 
makers  did  not  understand  what  a  lamp  was  wanted  for  at 
all,  which  is  to  give  light. 

Now,  that  being  so,  I  am  not  prepared  to  say  tliat, 
when  you  pul  your  specification  into  the  hands  of  a  skilled 
workman,  he  is  to  exercise  invention  to  make  a  lamp  useful, 
that  he  is  to  correct  it  without  being  told  anything  to  cor- 
rect it  by.  This  assumption  was  made,  no  doubt,  by  the 
very  eminent  scientific  gentleman  who  gave  evidence,  Mr. 
Bramwell.  Of  course  he  could  do  it ;  he  would  know  how 
to  do  it,  and  where  to  do  it,  and  everything  else.  The  other 
scientific  gentleman  could  not  deny  that  it  was  possible, 
but  I  take  it  that  is  not  the  meaning  of  the  patent  laws. 

When  you  have  such  a  little  tnimpery  invention  as  the 
second,  the  whole  merit  of  which  is  very  small  indeed,  if 
you  are  to  tell  people  how  to  do  things  better,  you  must 
tell  them  in  a  proi)er  way,  without  the  exercise  of  any  in- 
vention or  much  trouble;  and  in  my  opinion  this  is  not 
within  the  rule,  and  is  badly  specified.  Though  if  I  had 
been  in  the  plaintiffs'  favor  on  the  other  part  of  the  case, 
and,  if  I  may  say  so,  have  done  all  I  could  by  any  fair 
construction  to  get  over  'this,  yet  I  again  repeat  that  I 
think  it  is  a  blot  on  the  patent,  a  blot  which  can  be  cured 
by  disclaimer  (and  for  that  reason  I  have  gone  into  the 
other  part  of  the  case),  but  still  a  blot  on  the  patent  which 
I  think  would  require  disclaimer  to  get  rid  of  it.  I  am 
fortified  in  the  view  I  take  of  the  meaning  of  the  claim 
in  this  specification  by  the  conduct  of  the  inventors  them- 
selves, Messrs.  James  and  Joseph  Hinks,  and  I  am  obliged 
to  refer  to  it  because  it  is  conduct  which  must  lead  to  my 
strong  judicial  reprobation.  At  the  time  they  took  out  this 
618]  patent,  we  have  it  in  evidence  from  one  of  the  *two 
inventors  that  they  were  not  aware  that  the  employment  in 
the  same  burner  of  two  or  more  flat  or  curved  wick-cases  or 
holders  in  which  two  or  more  flat  wicks  are  placed,  so  as  to 
produce  thereby  two  or  more  flat  flames,  was  not  new. 
They  thought  it  was  new,  and  thought  they  had  found  it  out. 
Of  course  if  they  had  found  it  out,  they  would  take  out  a 

Eatent  so  as  to  secure  that  novel  and  important  invention, 
like  many  other  inventors,  they  were  not  aware  of  what  had 
been  invented  and  pajtented  in  this  country;  much  less  were 
they  aware  of  what  had  been  invented  and  patented  in 
America,  and  published  in  this  country.     It  appears  to  have 
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been  patented  in  a  lamp  which  had  not  come  into  use,  and 
the  other  lamp-makers  had  not  heard  of  it,  and  it  was  in- 
vented and  patented  in  America  at  an  earlier  date,  and  had 
been  published  in  this  country  prior  to  1865.  It  was  HaJ- 
vorsen's  patent. 

[His  Lordship  then  stated  the  facts  which  led  to  the  suit 
of  Rollins  V.  Hinks  (')  and  the  terms  on  which  it  was  com- 
promised, and,  after  commenting  on  the  evidence  in  the 
present  case,  continued :] 

I  am  satisfied,  independently  of  my  construction  of  the 
specification,  that  Messrs.  HinKs,  or  one  of  them,  believed 
tuey  had  invented  that  which  I  consider  to  be  their  claim, 
and  that  they  did  intend  to  claim,  as  a  matter  of  fact,  that 
which  they  believed  they  had  invented,  and  nothing  else, 
and  that  the  present  attempt  is  a  mere  afterthought  made 
to  support  the  patent  when  they  discovered,  as  they  did 
discover  on  the  view  of  Halvorsen's  burner,  and  subse- 
quently, that  the  other  claim  could  not  be  supported.  I 
regret  to  be  compelled  to  come  to  such  a  conclusion.  How- 
ever anxious  a  judge  might  be  to  support  a  patent  in 
favor  of  justice  and  honesty,  I  do  not  think  he  should 
strain  a  point  of  construction  in  favor  of  what  he  considers 
impropriety  and  dishonesty;  and  if  I  were  at  liberty  to 
have  used  this  evidence  for. the  purpose  of  construing  the 
patent,  I  should  certainly  not  have  refrained  from  doing  so' 
feut  I  believe  I  am  not  at  liberty  to  do  so ;  therefore  I  have 
been  compelled  to  construe  the  patent  independently,  so  far 
as  I  could  divest  my  mind  oi  those  circumstances ;  and 
coming  to  that  contusion,  I  am  very  well  satisfied  to  find 
the  view  I  have  come  to,  and  fairly  come  to,  is  to  my  mind 
proved  conclusively  to  *be  the  view  entertained  by  [619 
the  patentees,  though  it  may  not  bind  in  point  ot  law  the 

J)resent  plaintiffs,  and  it  may  not  be  available  in  point  of 
aw  as  regards  the  construction  of  the  specification. 

It  follows  from  what  I  have  said  that  the  judgment  I 
ought  to  give  on  the  issues  of  novelty  and  sufficiency  of 
specification  is  one  for  the  defendants,  and  the  bill  will  be 
dismissed  with  costs. 

Solicitors  for  plaintiffs:  Fields  JRoscoe  <fe  Co.,  agents  for 
Barlow  &  Smith,  Birmingham. 
Solicitor  for  defendants :  C  H.  Edmands. 

(»)  Law  Rep.,  18  Eq.,  366. 
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620]  *-'^  ^^  Speakman. 

Unswoeth  v.  Speakman. 

[1876    S.     38 1.  J 

Will— Ci>nMtrudumr— Gift  to  a  Cla»^Deaih  in  Zi/etinu  of  TetialorSdOemaU  of 

Short  of  Daughter, 

A  testator  made  a  general  gift  by  will  of  his  real  and  personal  estate  to  trustees 
npon  trusts  for  sale  and  conversion,  and  to  hold  the  proceeds  in  trust  for  all  his  chil- 
dren who  being  sons  should  attain  twen^-one,  or  being  daughters  should  attain  that 
age  or  marry,  the  share  of  each  of  his  sons  to  be  for  his  own  absolute  use  and  benefit. 
And  he  directed  that  the  share  of  each  of  his  daughters  should  be  held  upon  trusts 
in  effect  for  life  for  herself  for  her  separate  use,  and  after  her  death  for  her  children. 
The  will  contained  provisions  for  substituting  the  issue  of  sons  dyin^  in  the  lifetime 
of  the  testator  for  the  sons,  but  no  similar  provision  for  the  case  of  <Uughters. 

A  daughter  having  died  in  testator*s  lifetime  leaving  children  who  survived  him  : 

Hdd,  uiat  the  gift  of  the  daughter's  share  did  not  fail,  and  that  her  children  were 
entitled. 

Stewart  v.  Jones  (')  questioned. 

Demurrer.  John  Speakman,  by  his  will,  dated  the  16th 
of  March,  1872,  after  appointing  the  defendants  his  executors 
and  trustees,  and  devising  and  bequeathing  to  them  all  his 
real  and  personal  estate  upon  the  usual  trusts  for  sale  and 
conversion,  continued  as  follows : — 

"  I  direct  and  declare  that  (subject  to  the  charges  thereon 
as  herein  mentioned)  my  said  trustees  shall  stand  possessed 
of  my  said  trust  estate  and  the  moneys,  proceeds,  and  in- 
come arising  therefrom  in  trust  for  all  my  children  (includ- 
ing Lucy  and  Joseph)  who  being  a  son  or  sons  have  attained 
or  shall  attiin  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters  have  attained  that  age  or  been  mar- 
ried, or  shall  attain  that  age  or  be  married,  in  equal  shares, 
the  share  of  each  of  my  sons  (other  than  my  son  David)  to 
be  for  his  own  absolute  use  and  benefit." 

The  will  then  contained  certain  provisions  as  to  the  share 
621]  of  *David,  comprising  an  ultimate  gift  for  the  benefit 
of  the  testator's  other  children  which  was  to  include  any 
accruing  share  or  shares  under  the  trusts  thereinafter  de- 
clared, m  case  David  died  without  having  any  child  who 
should  acquire  a  vested  interest  under  the  trusts  of  his  share. 
And  the  will  continued : — 

"And  as  to  the  share  of  each  of  my  daughters  of  and  in 
my  said  trust  estate,  the  same  shall  be  held  by  my  said  trus- 
tees in  trust  to  pay  her  the  annual  income  thereof  during  her 

(')  3DeG.  A  J.,  532. 
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life  for  her  separate  use  free  from  marital  control,  debts,  and 
engagements,  and  without  power  of  alienation  or  anticipa- 
tion, and  on  her  receipts  alone;  and  after  her  decease  in 
trust  for  her  child  if  only  one,  or  for  all  her  children  if  more 
than  one,  who  either  before  or  after  her  decease  shall  being 
a  son  or  sons  attain  the  age  of  twenty-one  years,  or  being 
a  daughter  or  daughters  attain  that  age  or  marrv,  in  equal 
shares ;  and  in  case  any  of  my  said  daughters  shall  die  with- 
out having  any  child  who  shall  acquire  a  vested  interest  in 
their  respective  shares  under  this  my  will,  then  the  share 
of  each  daughter,  including  any  share  or  shares  accruing 
under  this  present  cross  limitation,  shall  go  to  and  be  held 
in  trust  for  such  of  my  other  children  (including  Lucy  and 
Joseph)  as  being  a  son  or  sons  have  attained  or  shall  attain 
the  age  of  twentv-one  years,  or  being  a  daughter  or  daugh- 
ters have  attained  that  age  or  been  married,  or  shall  attain 
that  age  or  be  married,  in  equal  shares,  the  share  of  each 
son  (other  than  my  said  son  I)avid)  to  be  for  his  own  use 
and  benefit  absolutely,  and  the  share  of  mv  said  son  David 
and  the  share  of  eacli  of  my  daughters  to  be  held  upon  the 
same  trusts  and  subject  to  the  same  directions  and  limitations 
over  as  are  hereinbefore  declared  concerning  his  or  her  ori- 
ginal share :  Provided  always,  and  I  hereby  declare,  that 
if  any  son  of  mine  shall  die  in  my  lifetime  leaving  a  child 
or  children,  the  child  or  children  of  the  son  or  of  each  son 
so  dying  as  aforesaid  who  being  male  shall  attain  the  age 
of  twenty-one  years,  or  being  female  shall  attain  that  age 
or  marry,  shall  take,  and  if  more  than  one,  equally  amongst 
tliem,  the  share  to  which  his,  her,  or  their  parent  or  respec- 
tive parents  would  have  been  entitled  of  and  in  the  said 
residuary  trust  estate  and  moneys  if  such  parent  had  sur- 
vived the  testator  and  attained  the  age  of  twenty-one  years, 
including  any  share  or  shares  which  would  have  accrued  to 
such  *parent  under  the  trusts  and  provisions  in  that  [622 
behalf  hereinbefore  or  hereinafter  contained."  The  will  then 
contained  certain  provisions  relating  exclusively  to  the  in* 
terests  of  the  testator's  children  Lucy  and  Joseph. 

The  testator  died  on  the  31st  of  March,  1873.  One  of  his 
daughters,  Alice  Unsworth,  who  was  married  and  living  at 
the  date  of  the  will,  predeceased  him,  having  died  on  the 
lOth  of  August,  1872.  She  had  at  her  death  four  children, 
three  of  whom  were  the  plaintiffs,  the  remaining  one  having 
died  on  the  24th  of  March,  1873. 

The  suit  was  instituted  by  these  children  for  the  adminis- 
tration of  the  estate  of  the  testator,  and  by  arrangement  the 
demurrer  was  filed  by  the  trustees  of  the  will  in  order  to 
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raise  the  question  whether,  notwithstanding  the  death  of 
Mrs.  Unsworth  in  the  lifetime  of  the  testator,  her  children 
took  the  share  designed  for  her. 

J,  Pearson^  Q.C.,  and  (frosvenor  Woods ^  in  support  of  the 
demurrer :  The  question  is  whether,  under  the  provisions 
of  this  will,  the  children  of  a  daughter  who  died  in  the  life- 
time of  the  testator  can  take  anything.  The  shares  are  given 
absolutely  to  the  testator's  children  m  the  first  instance  as  a 
class,  and  unless  the  effect  of  this  gift  is  modified  by  the 
subsequent  part  of  the  will,  the  result  would  be  that  the 
children  who  survived  the  testator  would  take  the  whole, 
and  the  children  of  those  who  predeceased  could  take  noth- 
ing. Then  the  subsequent  clause  merely  settles  the  share 
which  the  daughter,  if  living,  would  have  taken,  and  if  by 
having  predeceased  the  testatoi;  she  took  nothing  the  settle- 
ment of  the  share  which  she  would  have  taken  if  living  does 
not  by  itself  confer  any  interest  on  her  children :  Olney  v. 
Bates  (*).     This  case  is  also  covered  by  Stewart  v.  Jones  (*). 

Glasse^  Q. C,  and  Righy^  -for  the  plaintiffs :  The  distinction 
between  this  case  and  Stewart  v.  Jones  is  that  in  that  case 
the  words  were,  "the  share  to  which  each  of  my  daughters 
shall  become  entitled."  Here  the  testator  speaks  of  the 
share  of  his  daughter.  But  the  rule  in  Stewart  v.  Jones  will 
623]  *iiot  be  extended.  It  was  disapproved  of  in  In  re 
Potter* s  Trust  {^\  the  principle  of  which  is  (juite  applicable 
to  the  present  case.  The  words  here  are  equivalent  to  a  sub- 
stitution of  the  children  of  a  daughter  for  herself  in  case  of 
her  death  during  his  lifetime.  That  this  is  not  a  case  in 
which  the  law  as  to  gifts  to  a  class  is  applied  strictly,  is 
pointed  out  in  In  re  Hotchkiss^  Trv^ts  (*).  The  daughter 
does  not  really  take  an  absolute  interest,  but,  as  in  Varl^iy 
V.  Winn  (*),  the  share  is  settled  so  as  to  give  her  a  life  inter- 
est only,  with  remainder  to  her  children.  It  would  be  an 
unreasonable  construction  to  make  the  remainder  to  the  chil- 
dren dependent  upon  the  time  of  the  death  of  their  mother 
being  before  or  after  that  of  the  testator.  Even  where  there 
is  a  clear  gift  to  a  class,  the  court  is  not  altogether  precluded 
from  including  those  members  of  the  class  who  die  between 
the  date  of  the  will  and  the  death  of  the  testator,  but  is  at 
liberty  to  look  at  the  general  intention  of  the  will,  and  put 
such  a  construction  upon  it  as  shall  give  effect  to  the  inten- 
tion rather  than  defeat  it :  Habergham  v.  Ridehalgh  (') ; 
Walker  v.  Main  C). 

(»)  3  Drew.,  819.  (»)  -2  K.  A  J.,  700. 

(«)  3  Do  G.  «k  J.,  B32.  («)  Law  Rep..  9  Eq.,  895. 

(3)  Law  Rep.,  8  Eq.,  52.  O  1  Jac.  &  W.,  L 

(<)  Law  Rep.,  8  Eq.,  643. 
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PearsoUy  in  reply. 

Malins,  V.C,  after  reading  the  parts  of  the  will  above 
set  out,  continued : 

The  testator  having  given  absolute  interests  to  such  of  his 
sons  as  should  attain  twenty-one,  and  foreseeing  the  possi- 
bility of  some  of  them  dying  in  his  lifetime  leaving  issue, 
says  that  the  issue  of  the  sons  so  dying  are  to  take  the  share 
which  the  parent  would  have  taken  if  living.  But  he  makes 
no  similar  provision  in  the  case  of  his  daughters.  And  I 
think  the  reason  of  this  diflferencfe  is,  that  he  was  fully  aware 
that  by  his  will  he  had  only  given  his  daughters  life  interests 
with  remainders  to  their  children  ;  and  that  the  effect  of  the 
death  of  a  daughter  in  his  lifetime  leaving  a  child  would  be 
simply  to  let  the  child  into  possession  immediately  instead 
of  waiting  till  the  death  of  her  mother. 

Now,  with  regard  to  the  construction  of  wills,  the  view  I 
take,  *a  view  which  I  have  frequently  expressed,  is,  [624 
that  the  first  step  is  to  be  satisfied  what  the  intention  of  the 
testator  really  was,  and  then  see  how  far  the  words  of  the 
will  carry  that  intention  into  effect.  As  regards  the  inten- 
tion in  this  case,  even  Mr.  Pearson  does  not  say  that  there 
is  any  doubt.  It  is  beyond  question  that  the  testator  in- 
tended his  daughters  to  be  tenants  for  life  only,  and  if  he 
effected  this  the  death  of  one  of  them  in  his  lifetime  would 
simply  accelerate  the  interests  of  her  children.  The  position 
of  a  daughter  if  she  survived  the  testator  would  be  simply 
that  of  a  tenant  for  life. 

It  would  be  an  extraordinary  thing  to  say  that  the  daugh- 
ter was  to  be  a  tenant  for  life,  with  remainder  to  her  children 
if  she  survived  her  father,  and  not  if  she  did  not  survive. 
I  am  quite  satisfied  that  this  testator  simply  intended  his 
daughter  to  be  tenant  for  life  of  her  share.  It  is  true  that  it 
was  called  her  share,  and  it  was  her  share  for  the  purposes  of 
division,  and  of  ascertaining  into  how  many  shares  the  prop- 
erty was  to  be  divided.  But  the  intention  to  give  it  to  the 
children  in  all  cases  of  her  death  is  so  clear  to  my  mind  as 
to  be  beyond  all  possibility  of  doubt. 

Being,  therefore,  clear  as  to  the  intention,  I  think  it  is 
evident  that  there  are  words  sufficient  to  carry  the  intention 
into  effect.  Mr.  Glasse  has  drawn  my  attention  to  a  passage 
in  the  judgment  in  In  re  Potter^ s  Trust  (^)  bearing  upon  the 
decision  in  Stewart  v.  Jones  ('),  in  which  I  made  the  follow- 
ing observations :  '*  The  only  other  case  is  Stewart  v.  Jones^ 
where  I  am  astonished  to  find  that  the  present  Lord  Chan- 
cellor (then  Vice-Chancellor  Wood)  held  that  the  children  of 

(>)  Law  Rep.,  8  Eq ,  60.  O  8  De  G.  «k  J.,  632. 
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a  parent  who  died  between  the  date  of  the  will  and  the  tes- 
tator's death  were  not  entitled  to  take;  on  appeal,  Lord 
Chelmsford  affirmed  the  decision,  stating  that  he  entertained 
no  doubt  upon  the  case.  There  the  language  of  the  will  was 
different  from  this ;  but  that  case  appears  to  me  to  be  so 
contrarjr  to  sound  principle,  that  even  if  it  had  been  pre- 
cisely similar  to  the  present  I  should  have  decided  the  other 
way,  in  order  that  it  might  have  been  reconsidered."  That 
is  the  opinion  which  I  then  expressed,  and  which  I  adhere 
to  now.  The  construction  adopted  in  Stewart  v.  Jones  was 
one  which  certainly  defeated  the  intentiou  of  the  testator 
625]  and  did  the  greatest  injustice.  *0n  both  grounds, 
therefore,  my  judgment  is  in  favor  of  the  plaintiffs  in  the 
suit.  I  consider  that  the  intention  is  perfectly  clear,  and 
that  there  are  abundant  words  in  the  will  to  carry  the  testa- 
tor's intention  into  effect.  I  agree  entirely  with  the  obser- 
vations of  Vice-Chancellor  James  in  Habergham  v.  Ride- 
halah  (')  as  to  the  principles  which  ought  to  guide  the  court 
in  the  construction  of  wills,  that  is  to  say,  they  ought  to  be 
so  interpreted  as  not  to  defeat  the  intention  of  the  testator 
by  technical  rules  of  construction ;  but  by  considering  the 
language  in  a  free,  liberal,  and  common  sense  spirit,  to  give 
effect  to  his  manifest  intention.  On  these  grounds,  there- 
fore, I  rest  my  decision,  and  the  demurrer  must  be  overruled. 

Solicitors:  FieMy  Roscoe  &  Co,;  Milne,  Riddle  & Mellor. 

{})  Law  Rep.,  9  Eq.,  895. 


[4  Chancery  Division,  636.J 
V.C.B.,  Feb.  8,  1877. 

636]  *JoNES  V.  Heavens. 

[1877    J.     21.] 

Injuneiitm — Breach  of  Covenant  not  to  carry  on  Trade-^Liqmdated  Damages  or 

•      Fenaliy, 

A  covenant — ^not  to  carry  on,  or  be  concerned  in  carrying  on,  either  directly  or 
indirectly,  the  business  of  a  saddler,  or  sell  any  goods  in  any  way  connected  with 
that  trade  within  a  distance  of  ten  miles  from  C.  under  a  penalty  of  £100,  to  be  paid 
by  way  of  liquidated  damages  for  every  such  offence — ^is  oroken  by  selling  ifoods  as 
a  journeyman  in  the  employment  of  a  person  carrying  on  the  particular  tnule  in  C. ; 
and  the  breach  will  be  restrained  by  injunction. 

Motion  for  an  injunction  to  restrain  the  defendant  from 
carrying  on,  or  being  concerned  in  carrying  on,  either 
637]  directly  or  indirectly,  *the  business  of  a  saddler  and 
harness  maker,  and  from  selling  any  goods  in  any  way  con- 
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nected  with  that  trade  within  a  distance  of  ten  miles  from 
the  Town  Hall  of  Crovdon. 

By  a  lease  dated  the  19th  of  May,  1874,  the  defendant, 
F.  W.  Heavens,  demised  unto  the  plaintiff  a  shop,  No.  27 
High  Street,  Croydon,  for  twenty-one  years,  at  the  yearly 
rent  of  £85.  And  the  lessor  (the  defendant)  did  thereby  for 
himself,  his  executors,  administrators,  and  assigns,  covenant 
with  the  lessee  (the  plaintiff),  his  executors,  administrators, 
and  assigns,  "that  he,  the  lessor,  would  not  at  any  time 
during  the  said  term  carry  on,  or  be  concerned  in  carrying 
on,  either  directly  or  indirectly,  the  business  of  a  saddler 
and  harness  maker,  or  sell  any  goods  in  any  way  connected 
with  that  trade,  within  a  distance  of  ten  miles  from  the 
Town  Hall  of  Croydon  aforesaid,  under  a  penalty  of  £100, 
to  be  paid  by  him  to  the  lessee,  his  executors,  administra- 
tors, or  assigns,  by  way  of  liquidated  damages  for  every 
such  offence. 

In  January,  1877,  Sands,  the  defendant's  brother-in-law, 
set  up  in  business  as  a  saddlery  and  harness-making  busi- 
ness at  92  High  Street,  Croydon,  in  the  name  of  *' Sands, 
Saddler."  On  the  31st  of  January  plaintiff's  solicitor  (Mr. 
Smith)  entered  the  shop  and  asked  a  young  man  there  for  a 
leather  strap.  The  young  man  showed  some  straps,  but 
Smith  not  beingsatisfied,  the  young  man  said  he  would  call 
Mr.  Heavens.  Heavens  (the  defendant)  came  down.  Smith 
said  he  wanted  a  strap  of  a  certain  length.  Heavens  could 
not  find  one,  but  offered  to  cut  one  out.  Smith  chose 
another  strap,  for  which  he  paid  2^.,  Heavens  offering  at 
first  to  send  the  young  man  out  for  change.  Smith  then 
asked  Heavens  if  he  was  managing  and  carrying  on  the 
business,  to  which  he  replied  *' Yes,"  upon  which  Smith 
served  him  with  a  copy  of  the  writ  and  notice  of  motion  for 
an  injunction. 

According  to  the  defendant's  version,  however,  his  reply 
to  Smith's  question  was  that  he  was  not  carrying  on  the 
business,  but  was  "  merely  working  for  Mr.  Sands  as  a  jour- 
neyman to  get  a  living  for  my  wife  an^d  family." 

The  defendant,  in  his  affidavit,  stated  that  after  the  lease 
of  1874, .  he  had  set  up  in  business  at  Woolwich,  but  was 
compelled  in  September,  1876,  to  file  a  liquidation  petition, 
and  had  since  been  unable  to  get  employment  until  January 
last,  when  his  wife's  *brother,  Sands,  commenced  [680 
business  as  a  saddler  in  High  Street,  Croydon,  and  offered 
to  take  him  on  as  a  journeyman.  He  stated  that  he  had  no 
interest  in  such  business  either  directly  or  indirectly,  nor 
20  Eng.  Rep.  101 
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any  share  in  the  profits,  but  was  a  mere  journeyman  receiv- 
ing a  weekly  wage  of  30^.,  with  apartments  in  the  house  for 
his  wife  and  family. 

Tremlett^  for  the  plaintiff,  in  support  of  the  motion. 

Oswald^  for  the  defendant :  1.  The  court  will  not  inter- 
fere by  injunction  where  a  sum  certain  has  been  agreed 
upon  as  the  price  for  a  breach  of  the  covenant,  Woodward 
V.  OyUs  (') ;  Forbes  v.  Carney  (*) ;  and  the  defendant  has 
in  effect  purchased  the  right  to  do  the  act,  Sainter  v.  Fer- 
guson {') ;  especially  if  the  covenant  has  been  actually 
broken  (in  which  case  the  penalty  must  be  paid)  and  the 
breach  is  not  mereljr  threatened  or  intended :  French  v. 
Macale  (*).  The  plaintiff's  remedy  is  by  action  for  recovery 
of  the  sum  named  as  liquidated  damages :  Chitty  on  Con- 
tracts (*).  In  Howard  v.  Woodward  (')  the  nature  of  the 
agreement  negatived  the  idea  that  the  defendant  had  pur- 
chased liberty  to  do  the  particular  act. 

2.  Assuming  that  a  breach  of  this  covenant  would  not  be 
satisfied  by  payment  of  the  sum  stipulated  as  liquidated 
damages,  there  has  been  no  breach ;  as  what  the  covenant 
prohibits  is  carrying  on  the  particular  business  and  selling 
as  a  principal,  and  it  does  not  preclude  the  defendant  from 
being  employed  as  a  journeyman  at  fixed  weekly  wages  by 
any  other  person  carrying  on  the  trade,  or  from  selling  in 
his  shop :  AUen  v.  Taylor  f). 

[He  also  referred  to  JN'ewUng  v.  DobeU  (").] 

[Bacon,  V.C,  asked  if  the  defendant  was  ready  to  bring 
the  £100  into  court, 
Oswald  was  not  instructed  to  assent  to  this.] 

Bacon,  V.C,  held  that  by  acting  as  manager  for  another 
carrying  on  the  particular  trade  the  defendant  had  brought 
639J  himself  *within  the  terms  of  his  covenant  not  to  carry- 
on,  or  be  concerned  in  carrying  on,  either  directly  or  indi- 
rectly, that  particular  business,  or  sell  any  goods  in  any 
way  connected  with  that  tiade.  There  had  been  a  very  clear 
breach  of  the  agreement  by  the  defendant,  who  was  proved 
to  have  sold  goods  connected  with  the  prohibited  trade 
within  the  prescribed  limits,  and  the  plaintiff  was  accord- 
ingly entitled  to  an  injunction. 

Solicitors :  C.  J,  Smith ;  Hogan  &  Hughes. 

(')  2  Vern,,  119.  («)  10th  ed.,  pp.  809,  810. 

(«)  Cited  in  Joyce  on  Injunctions,  80.  (•)  84  L,  J.  (Ch.).  47. 

(»)  1  Mac  A  G.,  286.  (')  18  W.  R.,  888;  19  W.  R.,  35,  556. 

O  2  D.  <fc  War..  269,  («)  .19  L.  T.  (N.S.),  408. 
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See  10  Eng.  Rep. ,  636  note.  '  establishment  and  the  oopTright  of  a 

An  agreement  not  to  exercise  a  trade,  popular  book  called  "  Dr.  Chase's  Re- 
or  carry  on  business,  at  a  particular  cipes/'  with  the  good-will  of  the  busi- 
place,  made  upon  good  consideration,  ness  and  the  right  to  use  his  name,  and 
is  valid,  if  shown  to  be  reasonable,  and  had  covenanted  not  to  engage  in  the 
if  the  restraint  upon  the  covenator  be  business  within  the  state  while  the 
not  greater  than  is  proper  for  the  cove-  vendee  continued  it,  he  was  held  pre- 
nantee  in  the  enjoyment  of  his  trade  or  eluded  thereby  from  any  right  to  pub- 
business,  lish  in  the  state  any  receipt  book  so 

Oanada,  Upper  :    Christie  v.  Clark,  connected  with  his  name  as  to  lead  to 

16  U.  C.  Com.  PI.,  544,  27  Q.  B.,  21.  the  inference  that  it  was  designed  to 

See  Dawes  «.  Wilkinson,  19  U.  C.  supersede  the  old  one :  Beal  v.  Chase, 

Q.  B.,  604.  31  Mich.,  490. 

niinoia  :    Linn  v.  Sigsbee,  67  Ills.,  To  same  effect:  Dwight  f.  Hamilton, 

75;  Trowerv.  Elder,  77  Ills.,  452.  113  Mass.,  175;    Peltz  v.  Eichels,  62 

Iowa :    Moorhead  v.  Hyde,  38  Iowa,  Mo.,  171. 

382.  Where  the  vendor  agreed  that  the 

Massaohtui^ftts  :    D  wight  v.  Hamil-  vendee  should  have  the  privilege  of  re< 

ton,  113  Mass.,  175.  celving  the  letters  connected  with  the 

Michigan  :    Beal  9.  Chase,  31  Mich.,  business,  and  of  opening  the  same,  it 

490 ;  Doty  «.  Martin.  82  Mich..  462.  was  held  that  the  vendee  was  entitled 

See  Caswell  v.  Oibbs,  33  Mich. ,  331.  to  all  correspondence  intended  for  the 

MiMOuri  :    Pelti  «.  Eichels,  62  Mo. ,  establishment  and  business  he  had  pur- 

171.  chased,  and  that  in  case  of  doubt  he 

New  Hampshire  :    Perkins  v.  Clay,  was  entitled  to  the  benefit  of  the  doubt; 

54  N.  H.,  518;   Jenkins  «.  Abbott,  54  and  a  decree  enforcing  this  stipulation 

N.  H.,  447,  449.  by  injunction  against  the  vendor,  and 

New  Jersey  :    Hoagland  «.  Segur,  directing  a  power  or  aulliority  to  carry 

38  N.  J.  Law,  230.  out  its  terms,  was  affirmed :  Beal  v. 

New  York:    Curtis  «.   Gokey,   68  Chase,  31  Mich.,  490. 

N.  Y.,  300,  reversing  5  Hun,  555.  To  same  effect :  Dwight  «.  Hamilton, 

Pennsylvania :      See     Harkinson's  113  Mass..   175 ;    Doty  v.   Martin,   32 

Appeal,  78  Penn.  St.  R.,  196.  Mich.,   462  ;    Berger  v,  Armstrong,  41 

An  agreement  not  to  carry  on  busi-  Iowa,  447. 

ness  "at  St.  Louis  or  elsewhere,"  is  In  order  to  entitle  the  purchaser  to 

valid  as  to  St.  Louis,  though  invalid  as  an  injunction^  however,  he  must  allege 

to  other  places :    Peltz  «.  Eichels,  62  a  continuing  and  present  engagement 

Mo.,  171.  in  the  business :  Berger  v.  Annstrong, 

An  agreement  not  to  engage  in  or  41  Iowa,  447. 

carry  on  a  business  within  certain  lim-  Where  a  party  under  an  agreement 

its,  is  broken  by  establishing  a  business  not  to  carry  on  a  specified  business, 

outside  the  limits  and,  bv  an  agent,  under  color  of  another  name,  engages 

supplying  persons  within  the  limits,  if  in  a  business  which  is  within  the  spirit 

carried  on    sufficient    to  constitute  a  of  the  agreement,  he  will  be  restrained 

business,   though    an   occasional   sale  from  continuing  it.    Where  the  answer 

would  not  be  a  breach  :  Sander  9.  Hoff-  faiU  to  disclose  the  true  character  of 

man,  64  N.  T.,  248,  50  How.  Pr.,  449  ;  the  business  so  engaged  in — whether  it 

Hoagland  v.  Segur,  38  N.  J.  Law,  230.  was,  in   fact,  such  as  the  defendant 

S^  Roller  e.  Ott,  14  Kans.,  615.  might  carry  on  without  a  breach  of  his 

Where  the  vendor  became  the  prin-  covenant,  or  whether  it  was  so  only 

cipal  stockholder,  president  and  busi-  colorably,  the  injunction  will  not  be 

ness  manager  of  a  corporation  organized  dissolved  upon  the  answer,  but  will  be 

to  conduct  a  business  in  violation  of  retained  until  final  hearing :    Richard- 

the    vendor's    contract,     with    notice  son  v.  Peacock,  26  N.  J.  Eq. ,  40  ;  New- 

thereof,  an  injunction  will  be  granted  ling  o.  Dobell,   19  Law  Times  Rep., 

restraining  the  corporation  from  carry-  N.S.,  408. 

ing  on  such  business  :    Beal  «.  Chase,  The  mere  sale  of  the  good-will  of  a 

31  Mich.,  490.  business  will  not  bind  the  vendor  not 

Where  the  vendpr  sold  his  printing  to  engage  in  the  same  business  :  Moreau 
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if.  Edwards,  2  Tenn.  Chy.  R.,  847,  and  and  keep  out  of  the  market  his  sapplj, 

cases  cited,  p.  349;  Norris  v.  Howard,  the  contract  is  against  pnblic  policy 

41  Iowa,  511.  and  void  :  Amot  v.  The  Pittston.  etc.. 

When  an  agreement  is  made  not  to  68  N.  Y.,  558,  reversing  2  Hnn,  591 ; 

carry  on  business  at  a  particular  place  Caswell  v.  Gibbs,  33  Mich.,  331. 

it  is  not  assignable,  and  can  only  be  en-  See,  however,  Marsh  v.  Russell,  66 

forced  for  the  protection  and  indemnity  N.  Y.,  288,  overruling  Marsh  v.  Rus- 

of  the  buyer,  alone,  while  carrying  on  soil,  2  Lansing,  340,  and  distinguish- 

the  business  in  person.     There  is  no  ing  many  cases ;  Caswell  v.  Gibbs,  33 

right  of  action  to  assign  until  after  a  Mich.,  331. 

breach  of  the  conditions  of  the  cove-  An  agreement  by  A.  not  to  purchase 

nant :   Hillman  v.  Shannahan,  4  Ore-  goods  of  any  person  except  B.,  is  void  ; 

gon,  163.  though  if  B.  have  furnished  A.  goods. 

See  also  Jones  v.  Wooley,  16  Grant's  under  an  agreement  that  if  he  fall  to 

(U.C.)  Chy.,  106;   Elves  v.  Scott,   10  ]>ay  therefor,  B.  may  enter,  take  pos- 

C.  B.,  241  ;  Kerr  on  Inj.,  509,  510.  session  of  the  goods  and  wind  up  the 

Under  an  agreement  "not  to  locate  business,  B.  may  have  the  remedy  pro- 

in"  a  certain  town  *'to  practice  as  a  vided  for  by  the  contract:    Fisken  «. 

physician  and  surgeon,"  it  is  not  suffi-  Rutherford,  8  Grant's  (U.C.)  Chy.,  9. 

cient,  certainly,  in  the  absence  of  ad-  But  see  as  to  the  illegality  of  an 

mitted  fraudulent  evasion,  to  justify  agreement  not  to  sell  to  any  person  in 

the  court  in  directing  a  verdict  against  a  particular  place  except  A. :    Roller  «. 

him,  to  show  that  he  has  practised  Ott,  14  Eans.,  609;  Dean  v.  Emerson, 

therein,  but  it  must  also  be  shown  that  102  Mass.,  480  ;  McClurg's  Appeal,  58 

he  has  been  located  there:   Ammedou  Penn.  St.  R.,  51 ;  Dunlop  «.  Gregory, 

V.  Gannon,  6  Hun,  384.  10  N.  Y.,  241 ;  Beard  v.  Dennis.  6  Ind., 

See  Dwight  t).  Hamilton,  113  Mass.,  200  ;  Thomas  «.  Miles,  3  Ohio  St.,  274  ; 

175.                   *  Schwalen  v.  Holmes,  49  Cal.,  665. 

The  advancement,  by  a  parent  to  a  If  by  parol  and  for  more  than  one 

child  of  money  to  commence  business,  year,  the  agreement  is  void  under  the 

is  not  a  violation  of  an  agreement  by  statute  of  frauds.     If  the  vendor  re- 

the  parent  not  to  carry  on  business,  if  pudiate  it  on  that  ground,  the  vendee 

the  new  business  be  in  fact,  and  in  good  may  recover  back    the    consideration 

faith,  that  of  the  son  and  not  of  the  paid :  Gottschalk  v.  Wilter,  25  Ohio  St. 

parent :  Harkinson's  Appeal,  78  Penn.  R..  76. 

St.  R.,  196.  See  Ammedon  «.   Gannon,  6  Hun, 

Where,  after  an  agreement  not  to  384 ;  Christie  v.  Clark,  16  U.  C.  Com. 

engage  in  business  at  a  particular  place,  PL,  544;    Doty  v.  Martin,   32  Mich., 

the  purchaser  himself  and  another  en-  462. 

tered  into  partnership  with  the  seller  One  partner  on  a  sale  of  the  good- 

for  a  year,  held,  that  the  formation  of  will  of  the  partnership  cannot  bind  his 

the  partnership  was  inconsistent  with  copartner  not  to  engage  in  the  same 

the  prior  undertaking  of  the  seller,  and  business  :  Moreau  9.  Edwards,  2  Tenn. 

that  at  the  expiration  of  the  partner-  Chy.,  347. 

ship  he  was  absolved  therefrom  :   Nor-  Rule  of  damages  for  breach  of  an 

ris  V.  Howard,  41  Iowa,  508.  agreement  not    to  carry  on  business 

Where  one  producer  of  a  commodity,  when  damages  not  liquidated  :    Peltz 

for  the  purpose  of  enhancing  the  price,  v.  Eichels,  62  Mo.,  171 ;  Hoagland  «. 

enters  Into  a  contract  with  another  pro-  Segur,  38  N.  J.  Law  R.,  230. 
ducer,  binding  the  latter  to  withhold 
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[4  Chancery  Division,  639.] 
V.C.B.,  Feb.  16,  1877. 

Dawsok  V.  Bank  op  Whitehaven. 

[1876  .  D.     138.] 

Dower — Marriaae  before  the  Dower  Act  (8  <fr  4  WtU.  4,  c.  105) — Mortgage  of  Hw- 
hand't  Freehotth^  tke  Wt/e  joining  and  aeknowle^ng  in  order  to  release  her  Dower — 
Right  of  Widow  to  redeem — Principal  and  Surety. 

A  wife,  married  before  the  Dower  Act,  who  joined  her  husband  in  conveying,  by 
deed  acknowledged,  his  fi-eeholds  to  a  mortgagee  free  from  dower,  with  a  proviso 
for  redemption  in  favor  of  the  husband,  and  a  power  df  sale  directing  the  surplus  to 
be  paid  to  the  husband : 

Meld  to  be  entitled,  when  a  widow,  to  redeem  her  dower. 

In  the  above  circumstances,  the  widow,  having  been  a  surety  for  the  husband,  is 
entitled,  upon  payment  or  satisfaction  of  the  first  mortgage  debt,  to  hold  the  property 
comprised  in  the  first  mortgage  as  a  security  for  her  dower  against  the  subsequent 
incumbrancer. 

Husband  and  wife,  having  been  married  before  the  Dower  Act,  joined  in  a  deJed, 
acknowledged  by  the  wife,  in  mortgaging  the  husband's  freeholds,  free  of  dower,  to 
secure  a  debt  of  the  husband.     The  reconveyance  on  redemption  and  the  surplus 

{)roceed8  of  sale  were  reserved  to  the  husbana  alone.  Afterwards,  by  deed  executed 
>y  the  husl)and  alone,  the  lands  were  purported  to  be  conveyed,  subject  to  the  first 
mortgage,  free  of  dower,  to  a  second  mortgagee.  Then  by  deed,  to  which  the  first 
and  second  mortgagees  only  were  parties,  the  second  mortgagee  took  a  transfer  to 
himself  of  the  first  mortgage  debt  and  securities ;  and  afterwards  sold  the  property : 
Held,  that  the  widow  was  entitled  to  dower  out  of  the  surplus  proceeds  of  sale 
after  payment  of  the  expenses  of  sale,  and  of  the  first  mortgage  debt,  interest, 
and  costs. 

WUliami  v.  Owen  (')  held  irreconcilable  with  ITopkinson  v.  Holt  (*). 

Trial  of  cause.  The  plaintiflf,  Elizabeth  Dawson,  was 
the  widow  of  John  Dawson,  *whom  she  married  in  [640 
January,  1831.  No  settlement  or  agreement  for  a  settlement 
was  made  before  or  after  the  marriage. 

In  December,  1846,  John  Dawson,  being  seised  in  fee  of 
the  manor  of  Blennerhasset  and  other  hereditaments  here- 
after referred  to  as  **  the  manorial  property,"  and  also  of  a 
freehold  farm  house,  lands,  and  hereditaments  hereafter  re- 
ferred to  as  *^the  Blennerhasset  estate,"  borrowed  £8,000, 
and  by  an  indenture  of  mortgage  dated  the  24th  of  Decem- 
ber, 1846,  and  made  between  John  Dawson  and  the  plaintiff 
of  the  one  part,  and  Thomas  Brocklebank  and  others,  mort- 
gagees, of  the  other  part,  and  duly  acknowledged  by  the 
plaintiff,  in  consideration  of  £8,000  paid  by  the  mortgagees 
to  John  Dawson,  the  Blennerhasset  estate,  and  all  the  estate 
and  interest  therein  of  John  Dawson  and  the  plaintiff,  were 
expressed  to  be  conveyed  by  John  Dawson  and  the  plaintiff 
to  and  to  the  use  of  the  mortgagees,  their  heirs  and  assigns, 

(»)  13  Sim.,  697.  O  9  H.  L.  C,  514. 
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*'  freed,  released,  and  discharged  of  and  from  all  dower, 
and  right  and  title  to  dower,  of  the  said  Elizabeth  Dawson 
of,  in,  or  out  of  the  same  hereditaments  and  premises,"  but 
subject  nevertheless  to  the  proviso  for  redemption  therein- 
after contained.  The  proviso  for  redemption  provided  that 
if  repayment  should  be  made  with  interest  at  £4  per  cent, 
on  tne  24th  of  June,  1847,  the  premises  should  be  reconveyed 
^'  to  the  said  John  Dawson,  his  heirs  or  assigns  ...  or  as 
he  or  they  shall  direct  or  appoint."  The  indenture  con- 
tained a  power  of  sale,  and  a  proviso  that  the  surplus  pro- 
ceeds of  sale  should  be  paid,  after  payment  of  expenses 
incident  to  the  execution  of  the  power,  and  of  the  mortgage 
debt  and  interest,  "unto  the  said  John  Dawson,  his  heirs, 
executors,  or  assigns,  or  as  he  or  they  shall  direct." 

In  1854,  and  for  some  time  previous,  John  Dawson  was  a 
customer  of  the  defendants,  the  Bank  of  Whitehaven,  Lim- 
ited, and  by  a  deed  dated  the  3d  of  November,  1864,  and 
made  between  John  Dawson  of  the  one  part,  and  Gilfrid 
William  Hartley  and  another,  trustees  of  the  bank,  of  th« 
other  part,  after  reciting  the  mortgage  deed  of  the  24rh  of 
December,  1846,  and  that  there  still  remained  due  on  the 
security  of  the  same  the  sum  of  £8,000,  with  the  current 
half-year's  interest  thereon,  and  that  the  bank  had  an  ac- 
count current  open  with  John  Dawson,  for  the  purpose 
of  securing  the  repayment  of  any  sums  which  might  at 
641]  *any  time  be  owing  to  the  bank  from  John  Dawson, 
not  exceeding  £26,000,  with  lawful  interest,  the  Blenner- 
hasset  estate  and  all  the  estate  and  interest  of  John  Daw- 
son therein  were  expressed  to  be  conveyed,  "freed  and 
discharged  of  and  from  all  right  and  title  to  dower  of  the 
said  Elizabeth  Dawson  of,  in,  or  out  of  the  same  heredita- 
ments and  premises,"  but  subject  to  the  said  indenture  of 
mortgage  of  the  24th  of  December,  1846,  to  and  to  the  use 
of  the  trustees,  their  heirs  and  assigns  ;  and  it  was  provided 
that  if  John  Dawson  should,  on  demand,  pay  to  the  trustees 
all  and  every  the  sums  and  sum  of  money  which  might  for 
the  time  being  be  due  upon  his  current  account  with  the 
bank,  the  trustees  Would  reconvey  '*unto  the  said  John 
Dawson,  his  heirs  and  assigns  forever,  or  otherwise  as  he  or 
they  shall  direct  or  appoint."  This  indenture  also  con- 
tained a  power  pf  sale,  and  it  was  provided  that  the  surplus 
proceeds  of  sale,  after  payment  of  expenses,  of  the  debt  and 
interest  secured  by  the  indenture  of  the  24th  of  December, 
1846,  and  of  the  debt  and  interest  intended  to  be  secured  by 
the  present  indenture,  should  be  paid  unto  the  said  John 
Dawson,  his  heiis,  executors,  administrators^  or  assigns,  or 
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to  Buch  other  person  or  persons  as  shall  be  equitably  enti- 
tled thereto." 

In  1858  the  bank  paid  oflf  the  first  mortgagees,  and  by  a 
deed  dated  the  4th  of  December,  1868,  and  expressed  to  be 
made  between  the  first  mortgagees  of  the  one  part,  and  the 
trustees  of  the  bank  of  the  other  part,  the  mortgage  debt  of 
£8,000  and  interest  was  transferred  to  the  trustees  of  the 
bank,  and  the  Blennerhasset  estate  was  conveyed  to  the 
same  trustees,  their  heirs  and  assigns,  '*  subject  to  such 
right  or  equity  of  redemption  as  the  same  premises  are  now 
subject  to  under  or  by  virtue  of  the  hereinbefore  recited  in- 
denture" (namely,  the  indenture  of  the  24th  of  December, 
1846),  on  payment  to  the  trustees  of  the  sum  of  £8,000  and 
interest. 

In  October,  1860,  default  having  been  made  in  payment: 
of  the  moneys  intended  to  be  secured  by  the  above  inden- 
ture, the  bank  trustees  sold  the  manorial  property  and  also 
the  Blennerhasset  estate  by  public  auction  for  £16,200. .  The 
purchaser  settled  with  the  plaintiff  as  to  her  dower  on  the 
manorial  property,  and  as  to  that  no  question  arose;  but 
with  regard  to  the  Blennerhasset  estate,  the  purchaser  was 
not  bound  by  the  conditions  of  sale  to  *pay,  and  did  [642 
not  pay,  to  the  plaintiff  anything  in  respect  of  her  rignt  of 
dower,  if  any. 

On  the  24th  of  November,  1874,  John  Dawson  died. 

On  the  14th  of  October,  1875,  the  plaintiff  filed  this  bill, 
alleging  that  she  executed  the  indenture  of  the  24th  of  De- 
cember, 1846,  **only  for  the  purpose  of  facilitating  such 
mortgage  and  enabling  the  said  John  Dawson  to  obtain  the 
advance  of  the  said  sum  of  £8,000,  and  not  for  the  purpose 
of  conferring  any  further  benefit  on  the  said  John  Dawson, 
or  of  releasing  her  right  to  dower  out  of  the  said  mortgaged 
hereditaments  and  premises  further  than  was  necessary  for 
securing  the  said  principal  sum  and  interest  and  expenses;" 
and  contending  that  she  was  entitled  to  have  assigned  and 
secured  to  her  ner  dower  or  the  equivalent  for  the  same  out  of 
so  much  of  the  £16,200  as  arose  from  the  sale  of  the  Blenner- 
hasset estate,  after  deducting  what  was  due  to  the  defendants 
for  principal,  interest,  and  costs,  under  the  indenture  of 
mortgage  of  the  24th  of  December,  1846 ;  and,  further,  that 
*' under  the  circumstances,  she  is  entitled,  upon  the  prin- 
ciple of  exoneration  from  the  debts  of  the  said  John  Daw- 
son, to  have  a  proper  proportion  of  the  said  purchase-moneys 
applied  towards  making  good  to  her  the  dower  to  which, 
but  for  her  exoneration  and  acknowledgment  as  aforesaid 
of  the  said  indenture  of  mortgage  of  the  24th  day  of  Decern- 
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ber,  1846,  she  would  be  entitled  out  of  so  much  of  the  Blen- 
nerhasset  estate  as  is  represented  by  the  principal  money 
and  interest  and  costs  which  at  the  time  of  tue  said  sale  were 
due  upon  the  security  of  the  last-mentioned  indenture." 

The  bill  prayed,  amongst  other  things,  for  declarations  in 
terms  corresponding  to  the  above  contentions. 

The  defendants,  by  their  answer,  said  that,  "if  the  plain- 
tiflE's  purpose  in  executing  and  acknowledging  the  said  in- 
denture was  only  the  purpose  alleged  by  her  in  her  said 
bill,  and  no  other  purpose,  the  defendants  were  not  aware 
of  any  such  limited  purpose,  and  had  no  reason  to  conceive 
that  the  said  indenture  was  intended  to  have  an}^  other 
effect  than  the  natural  and  legal  effect  thereof,  which  the 
defendants  submit  was  to  wholly  and  absolutely  release  the 
said  Blennerhasset  estate  generally  of  and  from  all  right 
643]  whatsoever  of  the  plaintiff  in  respect  of  her  *alleged 
claim  to  dower  therein,  and  particularly  in  the  event  of  the 
sale  thereof." 

They  met  the  contentions  of  the  bill  thus :  On  the  several 
following  grounds  they  denied  that  the  plaintiff,  upon  John 
Dawson's  death,  became  entitled  to  dower:  1.  under  the 
deed  of  the  24th  of  December,  1846,  it  is  plain  that  the  plain- 
tiff thereby  voluntarily  divested  out  of  her  husband  the  l^al  * 
estate  in  the  Blennerhasset  estate,  and  that  after  the  execu- 
tion and  acknowledgment  of  the  deed  there  remained  in  her 
husband  only  an  equitable  estate,  viz.,  the  equity  of  redemp- 
tion, which  was  reserved  to  him,  his  heirs  and  assigns,  and 
not  to  him  and  her  jointly,  or  to  her  severally,  and  this  equi- 
table estate  was  not  subject  to  dower.  2.  The  deed  contained 
a  power  of  sale,  with  a  direction  that  the  surplus  proceeds 
should  be  paid  to  John  Dawson,  or  as  he  snoald  direct. 
3.  The  second  mortgage  contained  a  like  provision.  4  The 
defendants  accepted  tneir  security  "  upon  the  faith  of  the 
contents  and  effect  of"  the  deed  of  the  24th  of  December, 
1846 ;  and  it  was  upon  the  like  faith  that  they  "abstained 
from  making  or  seeking  to  make"  the  plaintiff  a  party  to 
their  mortgage  deed.  6.  The  defendants  sold  under  the 
powers  in  the  two  deeds,  and  applied  the  proceeds  as  au- 
thorized by  the  deeds.  6.  The  hereditaments  were  sold  and 
converted  in  John  Dawson's  lifetime  with  the  consent  and 
concurrence  of  the  plaintiff  given  by  her  in  the  deed  of  the 
24tb  of  December,  1846.  7.  The  proceeds  of  the  sale  were 
insufficient,  after  payment  of  costs  of  sale,  and  the  £8,000, 
interest,  and  costs,  to  discharge  the  defendants'  debt,  and 
there  was  no  surplus.  8.  The  plaintiff's  right  to  dower,  if 
any,  would  be  subsequent  in  date  to  the  defendants'  rights. 
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At  the  most,  the  plaintiff  would  be  (but  the  defendants  did 
not  admit  that  she  was)  a  surety  for  her  husband  in  respect 
of  the  £8,000  and  interest ;  but  even  as  such  she  would  have 
no  claim  for  contribution  against  the  purchase-money  in  the 
hands  of  the  defendants. 

Kapy  Q.C.,  and  Dryden,  for  the  plaintiff:  The  plain- 
tiff having  been  married  before  the  1st  of  January,  1834,  her 
dower  is,  by  sect;  14  of  the  Dower  Act  (3  &  4  Will.  4,  c.  105), 
which  was  passed  in  August,  1833,  excluded  from  the  opera- 
tion of  that  act. 

*We  make  no  claim  against  the  purchaser,  and  he  [644 
is  not  a  party.  But,  against  the  second  mortgagee,  who  has 
got  in  the  first  mortgage,  and  has  since  sold  the  property, 
and  holds  the  purchase-money,  we  claim  to  be  entitled  to 
dower  on  two  grounds — one,  that  a  wife  joining  her  husband 
for  the  purpose  of  enabling  him  to  mortgage  his  freeholds 
free  of  her  dower,  joins  for  the  limited  purpose  of  the  njort* 
gage  only,  and  that  when  that  purpose  is  fulfilled,  is  free 
to  claim  her  right  as  before.  Secondly,  that  a  wife  so  join- 
ing, joins  as  surety  for  her  husband's  debt,  and  that  upon 
the  payment  of  the  debt  she  is  entitled  as  against  the  estate 
of  the  principal  to  the  benefit  of  all  the  securities  which  the 
creditor  held. 

On  the  first  point,  we  rely  on  JSaH  of  Huntingdon  v. 
Countess  of  Huntingdon  {'),  fully  stated  in  Tudor' s  Lead- 
ing Cases  in  Equity  (');  where  other*  authorities  are  col- 
lected; and  on  the  remarks  in  Tudor  s  Leading  Cases  in 
Conveyancing  {'),  referring  to  i>oZm  v.  Coltman{*);  LampeVs 
Cas€{);  Anon.  (*);  Jackson  v,  Parker {^).  The  doctrine  is 
treated  by  Lord  Redesdale,  in  the  course  of  his  judgment 
in  Jackson  v.  Innes  (•),  as  established  (•). 

On  the  second  point,  that  of  suretyship,  we  rely  on  Par- 
tericJie  v.  Powlet\''') ;  Drew  v.  Locketti^'). 

Where  an  estate  is  mortgaged,  the  equity  of  redemption 
remains  subject  to  the  old  uses.  Wood  v.  TFoot?('"),  what- 
ever the  form  of  the  proviso  for  redemption  or  the  power  of 
sale.  Where  a  husband  executes  a  mortgage  of  his  wife's 
chattels  and  dies,  this  is  not  a  reduction  of  the  chattels  into 
the  husband's  possession,  and  the  surviving  wife  has  the 
right  to  redeem :  Clark  v.  Burgh  {"), 

C)  2  Bro.  P.  C.  1.  («)  1  Bli.,  104. 

(«)  Vol.  ii,  p.  1011.  (•)  1  Bli.,  126. 

(»)  Page  65.  (")  2  Atk.,  883.  884. 

{*)  1  Vern..  294.  (")  82  Beav..  499. 

(*)  Co.  Rep.,  10,  46  a.  (")  1  Beav.,  183. 

(•)  2  Eq.  C.  Ab.,  886.  (>»)  2  Coll.,  221. 
(^  Arab.,  687. 

20  Eng.  Rep.  102 
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A.  Brown  {Sir  H,  Jackson,  Q.C.,  with  him),  for  the  de- 
fendants :  The  case  is  not  governed  by  authority ;  there  is 
no  recorded  decision  precisely  in  point. 

In  this  case,  there  was  by  the  first  mortgage  deed  a  com- 
plete extingnishment  of  the  wife's  right  to  dower — not  merely 
645]  against  *the  purchaser  (which  is  admitted),  but 
against  the  husband's  estate.  In  other  words,  the  plaintiff, 
the  widow,  has  no  right  to  redeem  in  respect  of  her  dower. 
The  argument  must  be  put  as  high  as  that.  It  is  laid  down 
in  Fisher  on  Mortgages  (*),  that  widows  who  have  been  mar- 
ried before  the  Dower  Act  cannot  *' redeem  mortgages  made 
subsequent  to  their  marriage  when  they  have  barred  their 
dower ;' '  the  reference  being  to  Powell  on  Mortgages  (*). 

Here  the  right  to  redeem  was  not  reserved  to  the  husband 
and  wife  jointly,  as  in  Jackson  v.  Parker  ('),  and  that 
authority  does  not  apply.  In  Dolin  v.  Coltman{*),  the 
husband  expressly  agreed  that  the  wife  should  have  the  re- 
demption. In  short,  there  is  no  authority  on  the  point  in 
any  of  the  English  books;  but  the  question  seems  to  have 
been  decided  against  the  widow  in  an  American  case  of 
Manhattan  Company  v.  Evertson  (*),  as  stated  in  Abbott' s 
New  York  Digest  (•).  The  learned  Vice-Chancellor  Rug- 
gles,  in  delivering  judgment  in  that  case,  relied  upon  Banks 
V.  Sutton  ('),  Chaplin  v.  Chaplin  (*),  and  Cru.  Die.  (*) ;  and 
these  authorities  are  declaratory  of  the  law  of  this  court. 
In  that  case,  no  doubt,  the  deeds  executed  by  the  husband 
and  wife  were  fraudulent,  but  the  Vice-Chancellor  said  (**) : 
"If  it  is  otherwise,  and  all  the  beneficial  interest  of  the 
grantors,  after  the  performance  of  the  specified  trusts,  re- 
sulted or  reverted  to"  the  husband  "as  contended  by  coun- 
sel, still"  the  wife  "is  not  entitled  to  dower  in  that  trust 
estate." 

The  case  was  appealed ;  and  the  Chancellor  of  the  State  of 
New  York  (R.  H.  Walworth),  in  giving  judgment,  said: 
"Whether  the  conveyances  from  G.  B.  jBvertson  and  wife 
to  J.  R.  Evertson  were  absolutely  void  as  against  the  cred- 
itors of  the  grantors,  or  operated  as  a  valid  transfer  of  the 
legal  title,  subject  to  a  resulting  trust  in  Q-.  B.  Evertson  for 
the  surplus,  after  paying  the  mortgage  to  the  complain- 
ants, the  Vice-Chancellor  was  right  in  supposing  the 
646]    *widow  was  not  entitled  to  dower  in  the  surplus. 

(>)  3d  ed.,  vol.  ii,  p.  760, _pl.  1282.  («)  Vol.  ii,  p.  741. 

n  Page  286,  note  (S).     But  see  Pow-        (')  2  P.  Wms.,  700. 
ell  on  Mortgages,  677,  678  note  (D).  (»)  8  P.  Wms.,  229. 

(«)  Arab.,  687.  (»)  Vol.  i,  p.  488  (410?). 

(■«)  1  Vern.,  294.  ('»)  6  Paige,  460. 
(»)  6  Paige's  Ch.  Rep.,  467. 
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In  either  case,  as  between  the  grantors  and  grantee,  the 
legal  title  passed  to  the  latter,  and  previons  to  the  re- 
vised statutes,  the  widow  could  not  be  endowed  of  a  mere 

equity  "C). 

The  subject  is  discussed  in  Jarman's  Bythewood's  Con- 
veyancing (•),  where  the  learned  writer  maintains,  against  an 
array  of  opinions  which  he  cites  at  length,  treating  Sir  T. 
Seweir  s  remarks  in  Jackson  v.  Parker  (*)  and  those  of  Lord 
Redesdale  in  Jackson  v.  Innes{*)  as  extra-judicial,  that  by 
a  fine  levied  by  husband  and  wife,  the  wife's  right  to  redeem 
is  absolutely  barred  and  extinguished  as  much  in  equity  as 
it  undoubtedly  is  in  law — the  estate  not  originally  having 
been  hers,  but  the  husband's — and  quotes  written  opinions 
of  Mr.  Hayes  and  Mr.  Bell  to  the  like  effect.  The  grounds 
of  these  opinions  were  two.  First,  it  was  said  that,  during 
the  husband's  lifetime,  dower  is  not  an  estate  but  a  right, 
and  that  **  there  can  be  no  resulting  use  upon  a  conveyance 
operating  as  the  release  of  a  right,  and  not  as  the  transfer  of 
an  estate"  :  Sanders  on  Uses  Q.  Secondly,  it  was  said  that 
dower  could  flow  only  out  of  the  seisin  of  the  husband, 
which  was  gone  at  law ;  and  that  after  the  fine  he  had  merely 
an  equitable  estate,  out  of  which  a  widow  before  the  statute 
was  not  dowable. 

The  defendauts'  rights  are  not  affected  in  any  way  by 
their  notice  of  the  first  mortgage.  They  took  tne  second 
mortgage  from  the  husband  alone,  not  requiring  any  con- 
veyance from  the  wife,  on  the  faith  that  the  dower  was  effect- 
ually barred. 

If  the  first  ground  of  the  claim  should  be  decided  in  favor 
of  the  plaintiff,  it  is  admitted  that  the  defendants  cannot 
succeed  upon  the  second.  There  is  a  decision  in  Bowker  v. 
BvZl  (•)  which  seems  to  make  against  the  defendants ;  but 
in  Willia/ms  v.  Owen  C),  where  a  mortgage  debt  was  further 
secured  by  the  covenant  of  a  surety  for  the  mortgagor,  and 
the  mortgagee. made  a  further  advance,  and  then  recovered 
the  first  mortgage  debt  from  the  surety,  it  was  held  that  the 
surety  must  pay  the  amount  of  the  further  advance  before 
he  could  get  an  assignment  of  the  property  *to  him ;  [647 
and  in  Farebrotherv,  Wodehousei^)  the  Master  of  the  Kolls, 
Lord  Romilly,  said  he  did  not  think  Lord  Cranworth,  in 
Bowker  v.  Bull  (*),  intended  to  overrule  the  decision  in  Wil- 
liams V.  Owen  (').     The  result  is,  that  the  defendants  in  this 

(»)  6  Paige,  466.  (*)  5th  ed.,  vol.  i,  p.  226  ;   referring  to 

(«)  2d  ed.,  vol  iv,  p.  178.  13  Rep.,  66;  22  Vin.  Abr.,  209  (0.  8.) 

(»)  Arab.,  687.  («)  1  Sim.  (N.S.).  29. 

{*)  1  Bli.,  106.  (')  13  Sim.,  697. 

(8)  28  Beav.,  18,  29. 
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case  are  entitled  to  tack  their  second  advance,  and  to  retain 
the  securities  for  it  against  the  surety,  until  the  second  debt 
is  paid. 

Kay^  in  reply :  In  the  note  by  Mr.  Jarman  which  has 
been  read,  several  authorities  are  cited  which  oppose  the 
position  contended  for  by  the  writer,  namely,  that  a  wife 
who  joins  in  conveying  her  husband's  freeholds  for  the  pur- 
pose of  a  mortgage  only,  cannot  redeem;  and  amongtst 
these  opposing  authorities  are  those  of  Sir  T.  Sewell  in 
Jackson  v.  Parker  (*),  and  of  Lord  Redesdale  in  Jackson  v. 
I7ines{*).  Ji'o  one  can  read  these  authorities  without  i)er- 
ceiving  that  a  recognition  of  the  wife's  right  in  equity  to 
redeem  is  involved  in  each  of  them.  Nor  does  Mr.  Fisher 
(Fisher  on  Mortgages  (") )  say  expressly  that  the  wife  has 
no  right  to  redeem.  The  American  case  was  one  of  abso- 
lute fraud. 

If  the  iirst  point  be  decided  against  the  plaintiff,  the 
second  is  too  clear  for  argument.  The  widow  joins  for  the 
purpose  of  giving  up  her  right  so  far  as  the  mortgagee  is 
concerned,  but  no  further.  From  that  moment,  she  puts 
herself  in  the  position  of  a  surety.  It  is  a  question  whether 
Wmiams  V.  Choen  can  stand  as  an  authority  after  the  de- 
cision  in  Hopkinson  v.  BoU  (*).  In  WiUiams  v.  Owen  both 
the  first  and  the  second  advances  were  made  by  the  same 
person. 

.Bacon,  V.C:  Although  the  question  in  this  case  is  a 
nice  one  in  some  respects,  yet  it  becomes  very  plain  when  it 
is  considered  that  it  must  rest  upon  principles  of  law  which 
are  perfectly  established. 

In  the  face  of  the  authorities,  there  can,  I  conceive,  be  no 
doubt  that  a  wife  who  joins  her  husband  in  making  a  mort- 
gage for  a  specified  purpose,  to  secure  the  sum  mentioned 
d48]  in  the  mortgage  Meed,  does  not  (although  in  form 
she  releases  her  right  to  dower)  within  the  meaning  and 
operation  of  that  deed  release  any  more  than  is  necessary  to 
satisfy  that  mortgage,  and  that  all  beyond  belongs  to  her — 
I  mean  all  beyond  of  her  right  to  dower.  That  is  covered 
by  authority.  The  decision  of  Sir  Thomas  Sewell  at  the 
Rolls,  and  the  doctrine  laid  down  by  Lord  Redesdale  in 
Jackson  v.  Innes  (*J,  on  which  the  decision  of  the  House  of 
Lords  proceeded,  nave  entirely  established  the  principle. 
Then  it  is  said  that  I  must  listen  to  the  American  case,  which 
has  been  cited  as  an  authority  for  the  purpose.     I  have  not 

(»)  Arab.,  687.  (*)  9  H.  L.  C,  614. 

(«)  1  Bli.,  128.  (8)  1  BU.,  104. 

(»)  3d  ed.,  vol.  ii,  p.  760,  pL  1232. 
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had  an  opportunity  of  reading  the  American  case.  I  should 
not,  of  course,  adopt  it  as  a  binding  authority  upon  me  un- 
der any  circumstances,  but  I  should  very  thankfully  receive 
any  information  it  could  convey  to  me,  and  I  should  without 
scruple  follow  it  if  I  thought  it  was  directly  applicable  and 
right  in  itself.  But  when,  upon  the  very  face  of  it,  the 
transaction  out  of  which  the  claim  arises  is  a  fraudulent 
conveyance  by  the  husband  and  wife,  to  defeat  the  hus- 
band's creditors,  to  a  trustee,  upon  trusts,  no  one  of  which 
entitles  the  wife  to  redeem — when  I  find  that  that  is  a  great 
feature  in  the  case,  and  must  have  influenced  the  judgment 
— the  deed  being  set  aside  against  the  creditors,  but  said 
to  be  good  as  between  the  husband  and  the  wife  and  the 
trustee,  and  containing  no  power  to  redeem,  but  having  a 
directly  contrary  operation,  I  cannot  conceive  that  that  case 
has  any  application  to  the  cjuestion  raised  before  me  here. 

What  I  have  to  deal  with  here  is  a  plain  principle  of 
equitable  law ;  and  I  find,  as  I  have  said,  that  the  authori- 
ties do  establish  it  as  a  plain  principle,  that,  subject  to  the 
payment  of  the  mortgage  debt,  for  which  purpose,  and  for 
which  purpose  alone,  the  wife  joins  in  the  conveyance,  she, 
that  purpose  being  answered,  is  entitled  just  as  she  was  be- 
fore. If  the  husband  had  exercised  the  power  of  redemp- 
tion, his  estate  would  have  been  the  same  as  it  was  before, 
and  his  wife  would  have  been  dowable  under  it. 

Then,  considering  it  upon  principle,  and  not  disregarding 
the  cases  which  have  been  referred  to,  can  anything  be  more 
plain  or  more  just  in  itself  than  that  the  wife,  who  lends  her 
dower  (for  that  is  exactly  what  she  does),  and  pledges  it  for 
her  husband's  debt,  is  entitled  to  all  that  remains  after  that 
purpose  is  satisfied  ?  *It  is  said  there  is  no  case  on  [649 
the  subject.  I  am  not  at  all  sui*prised  that  there  is  no  case 
on  the  subject ;  but  there  is  decision  enough.  It  is.  not  sur- 
prising that  no  such  case  should  ever  have  been  raised. 
Upon  the  first  point,  therefore,  I  entertain  no  kind  of  doubt 
that  the  wife  had,  notwithstanding  the  terms  of  the  proviso 
for  redemption,  a  right  to  redeem,  and  that  the  extent  of 
the  security  which  she  gave  was  not  greater  than  the  sum 
which  it  was  proposed  to  secure  by  the  mortgage.  But,  be- 
yond that,  her  right  remains  as  if  no  mortgage  deed  had 
ever  been  executed,  and  her  husband  could  not  have  de- 
prived her  of  it  under  the  terms  of  the  proviso  for  redemp- 
tion. By  no  legal  means  could  she  be  deprived  of  that 
which  she  had  not,  in  the  view  of  a  court  of  equity,  parted 
with  entirely,  even  if  she  had  at  law  released  her  aower. 
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Nothing  could  deprive  her  of  that  which  belonged  to  her, 
and  resulted  to  her,  as  soon  as  the  limited  purpose  for  which 
she  surrendered  her  right  to  dower  had  been  satisfied. 

There  is  no  case  that  conflicts  with  this.     Williams  v. 
Owen  ('),  which  is  a  case  about  which  I  desire  to  say  as  little 

'  as  may  be,  has  a  very  remote  application  to  this  case,  if  it 
has  any.  It  would,  in  my  opinion,  as  I  read  it  at  present, 
be  at  variance  entirely  with  the  principle  of  Hapkinson  v. 
RoU^\  In  that  case  a  mortgagee  had  advanced  a  sum  of 
money,  and  had  consented  to  advance  more,  and,  although 
another  mortgage  had  been  created  in  the  meantime,  he 
made  a  further  advance,  with  notice  of  the  second  mortgage, 
and  nevertheless  claimed  prioritv.  It  was  held  that  he  was 
not  so  entitled,  because  he  had  had  full  notice  of  what  was 
done.  Notice  is  not  wanting  in  this  case  ;  because  there  is 
a  passage  in  the  answer,  which  contains  in  most  explicit 
terms  the  assertion  on  the  part  of  the  defendants  that,  when 
•they  took  their  mortgage  of  1854,  they  knew  that  the  wife 

,  would  not  be  a  party,  they  did  not  choose  to  ask  her  to  be 
a  party,  and  they  chose  to  run  the  risk,  knowing  all  the 
circumstances,  and  knowing,  as  I  am  bound  to  say  they 
must  have  known,  because  they  ought  to  have  known,  that 
she  had  a  right  to  redeem,  and  that  the  pledge  made  by  her 
was  of  a  limited  nature.  I  should  find  it  difficult,  if  it  were 
necessary,  to  reconcile  Williams  v.  Owen  with  that  universal 
650]  principle  in  the  law  of  suretyship,  that  the  *surety 
is  entitled  to  the  benefit  of  any  security  which  the  secured 
creditor  may  hold.  It  is  true  that  the  surety  there  had  not 
been  a  party  to  the  transaction.  I  cannot  conceive  that 
that  makes  any  difference  if  the  law  be,  as  I  take  it  to  be, 
that  a  surety  is  entitled  to  the  benefit  of  any  security  held 
by  the  mortgagee  in  the  transaction  in  respect  of  which  the 
surety  incurs  an  obligation.  It  is  not  necessary  to  pursue 
that  further,  because  the  other  case  mentioned,  besides  those 
at  the  Rolls — I  mean  the  case  of  Bowker  v.  Bull  ("),  before 
Lord  Cranworth — carries  it  still  further ;  and  the  right  con- 
tended for  here  is,  in  my  opinion,  indisputable. 

Then,  finding  the  decisions  to  be  such  as  they  plainly  are, 
that  the  wife  has  a  right  to  redeem,  and  finding  the  fact 
unquestionably  to  be  that  she  joined  in  the  security  which 
is  proved  in  evidence,  only  for  the  limited  purpose  of  secur- 
ing the  sum  mentioned  in  the  first  mortgage  deed,  I  consider 
that  the  second  mortgagee  who  paid  off  that  mortgage  can 
have  no  other  right  than  the  husband  would  have  had  if  he 
had  redeemed,  and  that  the  subsequent  security  could  not 

(«)  13  Sim.,  597.  («)  9  H.  L.  C,  614.  (»)  1  Sim.  (N.S.),  29. 
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affect  that  right  which  by  this  snit  she  asserts,  namely,  to 
get  the  value  of  her  dower  established,  against  the  defen- 
dants, who  have  sold  and  received  the  price  for  the  whole 
of  the  eslate,  including,  as  it  did,  the  limited  interest  which 
by  the  deed  she  had  consented  to  charge. 

In  my  opinion  the  bill  is  perfectly  right.  The  relief 
soaght  by  it  cannot  be  resisted,  and  the  decree  must  be 
made  to  that  effect  in  the  plaintiff's  favor. 

The  following  are  minutes  of  the  order : — 

Inquiry  as  to  vallte  of  dower  of  widow  In  the  Blennerhasset  estate. 

Inquiry  what  proportion  of  surplus  purchase-money  beyond  the  £8,000  and 
interest  was  proceeds  of  or  to  he  treated  as  proceeds  of  the  blennerhasset  estate. 

Inquire  whether  widow  has  receiyed  from  the  purchaser  any  compensation 
for  dower  in  respect  of  any  part  of  the  Blennerhasset  estate. 

Order  defendant  to  pay  yalue  of  dower  out  of  such  part  of  surplus. 

Order  defendant  to  pay  costs  of  suit. 

Solicitors :  Oregory^  Rowcliffes  &  Rawle,  agents  for  Atkin- 
son, Collins  &  Atkinson,  Whitehaven ;  Johnswn  &  Harrison^ 
agents  for  Postlethwaite  &  Brown,  Whitehaven. 


[4  Chancery  Diyision,  651.] 
V.C.H..  Nov.  11,  1876. 

♦Chandler  V.  Howell.  [651 

[1876     C.      800.] 

Mortmain  Act — Public  Body — Improvement    Commintionertt^   Mortgage   bif — Worlrt, 

Rents y  and  Hates — Charity — Interest  m  Land, 

The  act  for  improving  the  town  of  Aberystwith,  and  snpplyiDg  the  InhabitaDts 
thereof  with  water,  vested  in  the  commissioners  thereunder  the  works  and  the  soil 
thereof,  and  authorized  them  to  purchase  land,  to  construct  and  carry  on  waterworks 
and  gasworkfl)  and  to  make  rates  upon  occupiers  of  lands,  and  recover  them  by  distress. 

Mortgages  by  the  commissioners  whereby,  under  the  borrowing  powers  conferred 
by  the  act,  they  granted  and  assigned  the  "  works,  rents,  and  rates,"  authorized  by 
the  act,  to  the  lender  until  the  sum  borrowed  should  be  repaid  : 

Held,  to  confer  upon  the  lender  an  interest  in  land  within  the  Statute  of  Mortmain. 

Holdsworth  y.  Davenport  (')  distinguished. 

The  act  5  &  6  Will.  4,  c.  46,  "for  improving  and  regulat- 
ing the  town  of  Aberystwith,  and  suppfying  the  inhabitants 
thereof  with  water,"  by  sect.  25,  vested  in  the  commissioners 
thereunder  (now  represented  by  the  corporation)  the  squares, 
roads,  streets,  and  carriage  and  footways  within  the  town, 
and  the  ground  and  soil  thereof,  with  the  pavements  and 
drains,  and  all  buildings  and  works  to  be  made  or  provi<^ed 
by  virtue  of  the  act ;  and  by  sects.  26  and  27,  empowered 
the  commissioners  to  construct  and  carry  on  gasworks  and 
waterworks  for  the  supply  of  the  town.     The  act  also  em- 

(»)  8  Ch.  D.,  186. 
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powered  the  commissioners  to  charge  gas  and  water  rents, 
and  to  let  such  rents  for  three  years  to  any  person  willing  to 
farm  the  same  (who  was  to  have  the  same  powers  for  enforc- 
ing the  rents  as  the  act  vested  in  the  commissioners);  to 
remove  obstructions  and  projections  from  buildings,  to  set 
back  the  line  of  houses  taken  down  to  be  rebuilt ;  and  gave 
them  other  powers  for  the  paving,  lighting,  watching,  re- 
pairing, widening,  and  otherwise  improving  the  town.  By. 
the  116th  section,  the  commissioners  were  empowered  to  pur- 
chase lands  by  agreement  for  the  purposes  of  the  act ;  by 
652]  sect.  137,  to  resell  such  part  thereof  *a8  should  not 
be  wanted ;  and  by  sect.  139,  it  was  enacts  that  in  all  as- 
surances to  be  made  bv  them  the  words  *'  grant  and  convey," 
or  "  grant  and  assign,''  should  operate  as  covenants  for  title. 
The  commissioners  were  then  empowered,  by  sect.  140,  to 
make  rates  for  the  purposes  of  the  act,  and  to  recover  them 
by  distress,  and  by  sect.  150,  they  were  empowered,  "from 
time  to  time,  when  they  shall  judge  necessary  for  the  pur- 
pose of  carrying  this  act  into  execution,  to  borrow  and  take 
UD  at  interest  any  sum  or  sums  of  money  not  exceeding  in 
the  whole  the  sum  of  £12,000,  and  by  any  writing  under  the 
hands  and  seal  of  any  five,  or  more  of  them,  to  mortgage, 
demise,  grant,  or  assign  over  the  works,  rents,  and  i-ates,  to 
be  erected,  reserved,  and  made  under  this  act,  or  any  part 
or  parts  thereof,  to  the  person  or  persons  who  shall  advance 
or  lend  such  money  ....  as  a  security  or  securities  for  the 
money  so  to  be  borrowed,  with  interest  for  tlie  same  .... 
and  every  such  mortgage  may  be  in  the  words  or  to  the 
effect,  following": — 

'*  By  virtue  of"  (the  act),  "we,  the  undersigned,  being 
....  of  the  commissioners,  acting  ip  execution  of  the  said 
act,  in  consideration  of  the  sum  of  ...  .  pounds,  ad- 
vanced and  lent  by  ....  to  the  said  commissioners,  upon 
the  credit  of  the  works,  rents,  and  rates  authorized  to  be 
erected,  reserved,  made,  and  collected  by  the  said  act,  do 
hereby  grant  and  assign  unto  the  said  .  .  .  .,  his  executors, 
administrators,  and  assigns,  such  proportion  of  the  said 
works,  rents,  and  rates  as  the  said  sum  of  £  .  .  .  doth  or 
shall  bear  to  the  whole  sum  borrowed,  or  to  be  borrowed  or 
charged  upon  the  credit  of  the  same  works,  rents,  or  rates, 
to  be  had  and  holden  from  the  day  of  the  date  of  these  pres- 
ents until  the  said  sum  of  £  .  .  .,  with  interest  for  the 
same"  (after  the  rate  specified),  "shall  be  fully  repaid  and 
satisfied.     In  witness,"  &c. 

The  late  Mrs.  Anne  Pughe,  in  June,  1865,  lent  to  the 
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corporation  of  Aberystwith,  tinder  the  provisions  of  this 
act,  the  sum  of  £400  upon  the  security  of  a  mortgage  of  the 
works,  rents,  and  rates  authorized  by  the  act  in  the  form 
given  above ;  and  she  died  in  1874,  having,  by  her  will, 
devised  and  bequeathed  her  residuary  real  and  personal 
testate  upon  trust,  to  divide  the  same  between  two  cnarities. 
A  suit  having  been  instituted  to  carry  into  execution  the 
.trusts  of  this  will,  the  question  arose,  and  *was  now  [653 
argued  upon  further  consideration,  whether  the  £400  secured 
by  this  mortgage  was  pure  personalty  and  available  for  the 
charitable  bequest,  or  was  an  interest  in  land  within  sect. 
3  of  the  Statute  of  Mortmain. 

Dickinson^  Q.C.,  and  T.  A.  Roberts^  for  the  plaintiffs, 
who  were  the  treasurers  and  trustees  of  the  National  Hospi- 
tal for  the  Relief  and  Cure  of  the  Paralyzed  and  Epileptic 
(one  of  the  two  charities  interested) :  This  mortgage  is.  pure 
personalty,  and  not  within  the  Statute  of  Mortmain.  The 
mortgage  is  in  form  only  an  assignment  of  a  proportion  of 
the  '*  works,  rents,  and  rates"  authorized  by  the  act,  which 
gives  to  the  mortgagee  no  interest  in,  or  right  of  entry  upon, 
any  land  which  may  be  vested  in  the  commissioners,  but 
only  a  right  to  the  rates  when  collected,  and  in  the  shape  of 
moneys  in  the  hands  of*  the  commissioners.  There  is  no 
distinction  between  a  mortgage  in  this  form  and  a  mortgage 
by  a  public  company  of  their  undertaking.  In  HoMsworih 
V.  Davenport  (*)  V ice-Chancellor  Malins  decided  that  a  mort- 
gage by  a  waterworks  company  of  their  undertaking,  and 
the  rents,  rates,  and  sums  of  money  arising  under  their  acts, 
was  not  within  the  statute.  In  Oardner  v.  London^  Chatham 
and  Dover  Railway  Company  ('),  where  the  mortgage  was 
of  the  general  undertaking  of  a  railwav  company,  and  *'all 
the  tolls  and  sums  of  money  arising "  out  of  the  general 
undertaking,  the  nature  of  these  mortgages  or  debentures 
was  explained ;  and  it  was  held  that  the  mortgagee  could 
not  break  up  the  ' -undertaking,"  which  was  the  living  go- 
ing concern,  nor  seize  the  lands  which  were  part  of  it,  but 
was  only  entitled  to  its  earnings.  Any  real  estate  which  is 
vested  in  the  commissioners  under  this  act  is  so  vested  sim- 
ply to  enable  them  to  carry  out  the  purposes  of  the  act,  and 
to  perform  the  duties  thereby  imposed  upon  them,  i.e.,  to 
supply  the  town  with  water  and  gas ;  and  not  for  the  pur- 
pose of  enjoyment  in  the  ordinary  character  of  owners  of  real 
estate.  And  that  which  they  can  mortgage  is  what  they 
get  for  supplying  the  water  and  gas,  i.e.,  the  rates,  and  it 
cannot  be  that  persons  who  lend  to  them  moneys  to  enable 

O  8  Ch.  D.,  186.  («)  Law  Rep.,  2  Ch.,  201. 

20  Eng.  Rep.  103 
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thf^se  supplies  to  be  continued  can  enter  upon  or  take  away 
654]  *the  lands  so  held ;  for  by  this  means  they  would 
bring  about  the  stoppage  of  the  works,  the  very  result  the 
loan  itself  was  intended  to  prevent.  Then,  on  principle, 
real  property  purchased  for  the  purpose  of  carrying  on  a 
business  is  not  within  the  statute.  It  was  noo  at  interests 
of  this  nature  that  the  Legislature  intended  to  strike  in 
passing  the  Mortmain  Act,  and  the  tendency  of  modern, 
decisions  is  to  restrict  the  application  of  that  act :  Myers  v. 
Perigal  (*). 

Hall,  V.C,  then  called  upon  the.  counsel  for  the  defen- 
dant. 

Morgan^  Q.C.,  and  Elphinstont^  for  the  defendant,  who 
was  the  trustee  and  executor  of  the  testatrix,  and  also  one 
of  the  residuary,  legatees :  There  is  a  clear  distinction 
between  the  present  case  and  those  cited  on  behalf  of  the 
plaintiffs.  This  is  npt  a  mortgage  by  a  public  company  of 
its  undertaking,  as  in  Holdsworth  v.  Davenport  {^)  and 
Oardner  v.  London^  Chatham  and  Dover  Railway  Com- 
pany ('),  nor  a  bequest  of  shares  in  a  joint  stock  bank,  part 
of  whose  assets  consisted  of  lands,  as  in  Myers  v.  Perigal. 
Joint  stock  companies  are  nothing  more  than  partnerships, 
and  the  reasoning  of  Vice-Chancellor  Malins,  in  Holdsworth 
V.  Davenport^  is  that  debentures  of  joint  stock  companies, 
which  are  an  assignment  of  shares,  are  no  more  witnin  the 
Mortmain  Act  than  the  shares  themselves;  his  Lordship's 
direct  ratio  decidendi  was,  however,  the  decision  in  Gardner 
V.  London,  Chatham  and  Dover  Railway  Company.  Now 
here,  not  only  the  works,  but  the  soil  of  the  ground  on 
which  they  stand,  is  vested  in  the  commissioners  in  fee  sim- 
ple, with  an  absolute  power  to  sell  what  they  do  not  want ; 
and  our  mortgage  is  a  grant  of  the  ''  works,"  the  fee  simple 
of  which  is  so  vested  in  the  grantors,  the  ''rents,"  which 
are  the  annual  profits  derived  from  the  letting  of  the  works, 
and  the  "rates,"  which  are  levied  upon  the  occupiers  *'of 
all  messuages,  tenements,  and  hereaitaments  within"  the 
town,  and  which  are  recoverable  by  distress.  Can  it  be  said 
that  this  is  not  an  interest  in  or  a  charge  or  incumbrancer 
affecting  lands,  tenements,  or  hereditaments  within  the  3d 
655]  ^section  of  the  Mortmain  Act?  In  Finch  v.  Squire  (*) 
it  was  decided  by  Sir  W.  Grant  that  moneys  lent  upon  the 
security  of  poor-rates  and  county-rates  were  within  the 
statute,  and  that  there  was  no  distinction  in  that  respect 
between  such  a  security  and  a  security  upon  turnpike  tolls. 

(»)  2  D.  M.  A,  G.,  699,  619.  (»)  Law  Rep.,  2  Ch.,  201. 

(»)  3  Ch.  D.,  186.  (•*)  10  Yes.,  41. 
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So  likewise  in  Howse  v.  Chapman  (*),  bonds  granted  by  the 
commissioners  for  the  improvement  of  the  city  of  Bath  were 
held  to  be  within  the  statute. 

The  exact  point,  however,  came  before  Vice- Chancellor 
Wood,  in  Thornton  v.  Kempson  {*),  where  moneys  secui^Bd 
by  an  assignment  by  way  of  mortgage,  from  the  commis- 
sioners for  paying,  lighting,  watching,  cleansing,  and  other- 
wise improving  (the  same  purposes  as  in  the  present  act) 
the  town  of  Birmingham,  of  the  town  hall  rates,  were  held 
to  be  affected  by  the  statute.  The  present  case,  however, 
is  stronger,  for  the  mortgage  here  comprises  the  works,  and 
so  the  land  itself  as  well  as  the  rates.  As  Vice-Chancellor 
Wood  said,  in  Thornton  v.  Kempson^  the  commissioners 
have  assigned  the  power  of  collecting  the  rates,  and  the 
mortgagee  is  entitled  not  only  to  the^  money  raised,  but  to 
have  the  powers  of  the  commissioners  for  raising  it  put  in 
force,  either  by  a  mandamus  at  law  or  a  receiver  in  equity. 
That  is  the  right  of  the  mortgagee  here,  and  this  distin- 
guishes the  case  from  the  mortgages  of  trading  companies  in 
the  nature  of  partnerships,  whose  holding  of  land  is  only 
incidental  to  their  trade,  as  in  the  cases  of  Gardner  v.  Lon- 
don^ Chatham  and  Doner  Railway  Company  {*)  and  Holds- 
worth  V.  Davenport  {*),  for  there  the  mortgagee  has  no  such 
right.  The  Vfery  form  of  the  mortgage  given  by  such  a  com- 
panyas  different.  It  is  a  mortgage  of  the  undertaking,  not 
of  the  soil  of  the  railway,  but  of  something  which  is  got  by 
the  user  of  it. 

Kekewichy  for  the  Brompton  Hospital,  the  other  of  the 
two  charities  interested. 

Dickinson^  in  reply :  The  real  question  is,  whether  these 
mortgages  were  to  confer  on  the  mortgagee  an  interest  in  the 
tree  or  in  the  fruit,  and  according  to  Gardner  v.  London^ 
Chatham  and  Dover  Railway  Company^  *it  is  to  be  656 
in  the  fruit  only.  In  Buntvng  v.  Marriott  (*)  bonds  of  the 
Tothill  Fields  Improvements  to  secure  money  borrowed  by 
them  on  the  credit  of  the  rates  under  the  act,  and  in  Edwards 
V.  Hall  (•)  shares  in  an  incorporated  company,  were  held  not 
to  be  interests  in  land  within  the  Statute  of  Mortmain  ;  while 
in  Entwistle  v.  Davis  f)  the  shares  of  a  company,  the  busi- 
ness of  which  was  the  purchase  and  improvement  of  landsj 
were  also  held  not  to  be  within  the  statute. 

There  is  no  distinction  in  principle  between  a  trading  cor- 
poration supplying  water  for  money,  and  a  municipal  cor- 

(»)  4  Ve8.,  542.  (*)  19  Beav.,  163. 

(«)  Kay,  692.  .  («)  6  D.  M.  A  G.,  74. 

P)  Law  Rep.,  2  Ch.,  201.  C)  Law  Rep.,  4  Eq.,  272. 

{*)  8  Ch.  D.,  186. 
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poration  doing  the  same ;  nor  between  a  mortgage  by  one  of 
its  "works"  (which  must  mean  its  waterworks),  *'rents,  and 
rates,"  and  by  the  other  of  its  ''undertaking"  (a  word  com- 
pletely analogous  to  wcJrks),  "rents  and  rates."  Neither 
can  be  held  to  confer  on  the  mortgagee  the  right  to  prevent 
the  undertaking,  for  the  purposes  of  which  the  mortgage 
was  given,  from  being  earned  on,  and  so  to  expose  the  com- 
pany to  the  penalties  which  would  result  if  land  which  must 
remain  in  them  for  the  purposes  of  their  undertaking  was 
taken  away  from  them  and  given  to  a  charity. 

Hall,  v,C.:  The  act  or  Parliament  under  which  the 
mortgage  in  question  was  created  is  an  act  for  improving 
and  regulating  the  town  of  Aberystwith  and  supplying  the 
inhabitants  thereof  with  water ;  it  provides  for  rates  being 
levied  by  the  commissioners,  it  gives  power  to  distrain  upon 
the  occupiers  for  those  rates,  it  authorizes  them  to  acquire 
property  for  the  purposes  of  their  undertaking,  and  it  au- 
thorizes them  to  borrow  money.  [His  Lordship  then  stated 
section  150,  and  the  form  of  mortgage  thereunder.]  The 
security  in  question  is  made  under  the  power  and  in  the 
form  given  by  the  act,  and  the  question  is,  whether  such  a 
security  is  capable  of  being  disposed  of  in  favor  of  a  charity ; 
in  other  words,  whether  it  is  within  the  Statute  of  Mortmain. 
The  cases  upon  the  statute  have  certainly  not  been  uniform. 
One  of  the  earliest  cases  upon  the  subject  is  Knapp  v.  Wil- 
Uams^  reported  in  a  note  to  the  case  of  Corhyn  v.  French  (*). 
657]  That  case  was  decided  by  Lord  Eldon,  *in  1798,  and 
his  Lordship  in  his  judgment  said :  *'It  occurred  to  me  that 
it  had  been  determined  that  a  mortgage  of  turnpike  tolls  is 
within  the  statute" — this*  was  a  case  of  turnpike  tolls. — 
**The  mortgagee  would  have  a  right  to  come  into  this  court 
to  have  an  account  and  a  receiver  appointed.  He  would 
have  a  right,  by  the  aid  of  this  court,  to  have  the  tolls  spe- 
cilically  applied  to  his  mortgage.  Consider  what  the  point 
of  law  is  from  the  nature  of  the  interest.  It  is  not  at  all 
within  the  mischief;  but  the  consequences  would  open  a 
much  larger  field  for  charitable  donations.  From  the  nature 
of  the  interest  created  bv  the  act  these  tolls,  granted  in  per- 
petuity, are  certainly  a  hereditament ;  it  is  in  its  nature  an 
interest  affecting  land.  He  might  bring  an  assize  for  these 
tolls,  I  should  think.  There  is  another  species  of  toll  which 
gives  no  right  at  all  in  the  land,  that  is  a  toll  thorough." 

The  case  which  has  been  referred  to  of  Howse  v.  Chap- 
man{')  was  also  before  Lord  Eldon,  and  there  a  similar 
question  arose  as  to  certain  bonds  which  had  been  given  to 

(')  4  Ves.,  542. 
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the  commissioners  for  the  improvement  of  the  city  of  Bath. 
The  exact  nature  of  those  bonds  does  not,  I  think,  appear 
from  the  report,  but  there  were  inquiries  taken  and  accounts 
directed,  and  the  master  in  his  report  says:  "That  part  of 
the  personal  estate  which  was  held  not  to  pass  by  the  bequest 
for  tiie  improvement  of  the  city  of  Bath  consisted  of  mort- 
gages to  the  amount  of  £4,950,  five  bonds  of  the  commis- 
sioners for  the  improvement  of  the  city  of  Bath,  four  bonds 
of  the  corporation  of  Bath,  and  four  bonds  of  the  commis- 
sioners of  a  turnpike."  And  the  report  refers  to  Knapp  v. 
WilUams  as  the  authority  upon  which  that  holding  in 
Homse  v.  Chcvpni^an  proceeded.  So  that  we  have  here  two 
decisions,  as  I  must  take  it,  of  Lord  Eldon  upon  this  ques- 
tion of  turnpike  bonds  and  bonds  of  the  commissioners  for 
the  improvement  of  the  city  of  Bath.  Those  two  decisions 
were  followed  by  Sir  William  Grant  in  Finch  v.  Squire  (*). 
The  question  was  considered  again  in  Myers  v.  Perigal  (*), 
and  two  classes  of  property  were  the  subject  of  the  decision 
in  that  case,  one,  shares  in  a  joint  stock  bank,  and  the 
other,  a  debenture  or  security  in  the  nature  of  a  bond  or 
^promise  to  pay  by  the  Newcastle  and  Carlisle  Rail-  [658 
way  Company;  and  there  Vice-Chancellor  Sir  Lancelot 
Shadwell  considered  that  the  debenture  in  question  was  not 
within  the  Statuate  of  Mortmain.  The  Vice-Chancellor, 
however,  based  his  decision  in  that  case  upon  grounds  which 
would  certainly  not  embrace  the  security  or  mortgage  in  the 
present  case ;  for  in  giving  judgment  in  that  case  he  savs, 
in  reference  to  the  62d  section  of  the  act  there  in  question 
by  which  justices  of  the  peace  might,  upon  the  request  of  a 
mortgagee  thereunder  appoint  a  receiver  ('),  '*  the  language, 
you  will  observe,  is  '  to  receive  the  whole  or  such  part  or 
parts  of  the  said  rates  as  are  liable  to  pay  the  interest.' 
But  by  the  debenture  in  question  the  rates  are  not  made  lia- 
ble at  all.  It  contains  nothing  that  amounts  either  to  an 
assignment  of  the  rates  or  to  a  declaration  that  they  shall 
be  liable.  It  amounts  to  nothing  more  than  a  promise  to 
pay  £600,  or  so  much  money  borrowed  on  the  credit  of  the 
undertaking.  Therefore  it  cannot  give  the  holder,  whose 
interest  is  in  arrear,  any  right  to  apply  to  the  justices  of  the 
peace,  under  the  62d  section  of  the  act,  to  appoint  a  receiver 
of  the  rates."  Then  he  comments  upon  tnat  section,  and 
shows  that  it  does  not  ^rpply.  That  appears  to  me  to  be  the 
ground  on  which  the  Vice-Chancellor  rested  his  decision 
with  regard  to  the  security  in  Myers  v.  Perigal  (*),  and  the 

(')  10  Ves.,  41.  (»)  16  Sim.,  642. 

(4  16  Sim.,  688,  642.  (*)  16  Sim.,  688. 
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case  is  accordingly  no  authority  in  favor  of  the  plaintiffs  in 
this  case,  but,  on  the  contrary,  the  judgment  being  based 
on  the  special  form  of  the  security,  it  rather  goes  the  other 
way.  The  decision  of  Vice-Chancellor  Shadwell  upon  this 
point  was  not  the  subject  of  the  appeal  (*),  but  we  cannot  fail 
to  see  that  when  the  case  came  before  liord  St.  Leonards, 
upon  appeal  as  to  the  question  of  the  shares,  he  guarded 
himself  particularly  from  expressing  any  opinion  in  favor 
of  the  validity  of  the  disposition  as  to  the  debenture.  There- 
fore that  case  is  in  neither  court  an  authority  in  favor  of  the 
parties  who  contend  here  that  these  debentures  pass  effect- 
ually, notwithstanding  the  Statute  of  Mortmain. 

In  the  case  of  Asliion  v.  Lc/rd  Langdale  {*)  Vice-Chancel- 
lor Knight  Bruce  certainly  expressed  his  view  as  being  that 
such  a  security  as  this  was  an  interest  in  land  within  the 
659]  Mortmain  Act.  *In  In  re  Langham^s  Trusts  {^) 
Vice-Chancellor  Wood  held  a  bequest  of  shares  in  a  canal 
navigation  company  for  charitable  uses  to  be  good ;  but  a . 
bequest  of  securities  upon  the  tolls,  rates,  and  duties,  and 
upon  the  general  estate  of  the  company,  created  by  assign- 
ment thereof  by  way  of  mortgage,  to  be  void,  as  being  a 
charge  upon  land  within  the  meaning  of  the  statute  ;  and  he 
took  the  same  view  in  the  subsequent  case  of  TJtornton  v. 
Kempson  (*).  On  the  other  hand,  in  Walker  v.  Milne  ('), 
Lord  Langdale,  M.R.,  held,  in  1849,  that  dock  and  canal 
shares  and  bonds,  secured  hj  an  assignment  of  rates,  was 
not  an  interest  in  land  within  the  statute.  And  again,  in 
Ion  V.  Ashion{*\  Romilly,  M.R.,  held  that  a  charge  upon 
tolls  was  within  the  Statute  of  Mortmain,  while  the  same 
judge,  in  Bunting  r.  Marriott  ('),  held  that  Tothill  Fields 
Improvement  Bonds  were  not.  The  judgment  on  this  point 
is,  however,  very  short,  and  the  nature  of  these  bonds  does 
not  very  clearly  appear,  but  it  seems  from  the  statement  on 
page  164  of  the  feeport  that  they  were  **  bonds  from  the 
trustees  of  the  Tothill  Fields  Improvements,  to  secure  money 
borrowed  by  them  on  the  credit  of  the  rates."  Edwards  v. 
Halli^)  was  the  case  of  shares  in  an  incorporated  company, 
and  Lord  Cranworth  there  held  that  such  shares  were  not 
within  the  Statute  of  Mortmain,  apparently  considering  that 
the  fact  of  the  company  being  incorporated  had  a  bearing 
on  the  question.  There  is,  however,  a  distinction  between 
the  case  of  shares  and  bonds  which  was  recognized  by  Lord 

(0  2  D.  M.  <&  G.,  699.  (»)  11  Beav.,  607. 

(■')  4  De  G.  it  Sm.,  402.  (•)  28  Beav.,  379. 

(»)  10  Hare.  446.  0)  19  Beav.,  168. 

C)  Kay,  692.  (»)  6  D.  M.  tfe  G.,  74. 
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St.  Leonards  in  Myers  v.  Perigal  (*).  There  may  also  well 
be  distinctions  between  shares  in  one  company  and  in  an- 
other, though  the  number  of  the  persons  constituting  each 
company  would  not  affect  the  question.  A  partner  in  an 
ordinary  company  has  no  interest  in  land  vested  in  the  com- 
pany within  the  Statute  of  Mortmain,  and  this  may  be  said 
as  to  shares,  whatever  be  the  constitution  of  the  company. 

I  liave  now  substantially  referred  to  all  the  authorities 
down  to  Holdsworth  v.  Davenport  ('),  before  Vice-Chancel- 
lor Malins.  The  debenture  in  question  there  was  that  of  a 
trading  company,  and  *the  case  is  open,  therefore,  [660 
to  the  observations  of  Vice-Chancellor  Wood  in  Thornton 
V.  Kempson  (')  as  to  the  distinction  between  companies  that 
are  and  companies  that  are  not  trading  companies.  The 
Vice-Chancellor,  in  Holdsworth  v.  Davenport  (^\  in  com- 
menting upon  the  case  of  Gardner  v.  London^  Chatham 
and  Dover  Railway  Company  (*),  which,  as  I  collect,  was 
in  reality  the  foundation  of  his  judgment,  states  that  case 
to  have  "decided  that  a  mortgage  debenture  made  by  a 
railway  company  in  the  form  given  in  Schedule  C.  of  the 
Companies  Clauses  Consolidation  Act,  1845,  does  not  give 
the  debenture  holder  a  specific  charge  upon  the  surplus 
lands  of  the  company  or  the  proceeds  of  the  sale  of  them  so 
as  to  entitle  him  to  an  order  for  a  receiver  of  the  sale  moneys 
or  interim  rents."  In  the  case  before  him  there  was  an  as- 
signment of  ''the  undertaking  called  the  Sheffield  Water- 
works, and  all  future  calls  on  shareholders,  and  all  the  rents, 
rates,  and  sums  of  money  arising  by  virtue  of  the  several 
acts  relating  thereto,  and  all  the  estate,  right,  title,  and  in- 
terest of  the  company  in  and  to  the  same  until  the  sum  of 
£2,275,  together  with  interest  for  the  same  at  the  rate  of  £5 
per  cent.,  should  be  fully  paid.'^^  That  form  of  security  left 
the  parties  taking  it  in  the  same  position  as  the  debenture 
holders  in  Gardner  v.  London^  Chatham  and  Dover  Rail- 
way Company ;  but  it  is  to  be  observed  that  in  the  latter 
case  the  form  of  the  security  given  was  such  that,  upon  the 
true  construction  of  the  debenture,  it  did  not  give  the  holder 
the  right  which  he  was  seeking  in  that  case  to  nave  enforced. 
That  was  expressly  held  in  the  judgment  of  Lord  Justice 
Turner  (*),  who  put  it  entirely  on  that  ground.  And  as  to 
that  the  argument  for  the  defendant  has  a  strong  bearing, 
that  is,  that  necessarily,  from  the  chai-acter  of  the  under- 
taking and  the  nature  of  the  security,  it  is  not  a  fair  con- 

(«)  2  D.  M.  <fe  G.,  699.  (*)  Law  Rep.,  2  Ch.,  201. 

(«)  3  Ch.  D.,  185.  (»)  Law  Rep.,  2  Ch.,  220. 

(3)  Kay,  699. 
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Btmction  of  the  instrument  to  hold  that  the  parties  were 
ever  intended  to  be  in  a  position  to  take  the  undertaking 
itself  or  anything  but  the  fruit  of  the  going  concern ;  and 
that  what  the  debenture  holder  in  that  case  was  proposing 
to  do  would  have  the  effect  of  stopping  the  concern  alto- 
gether. Those  observations  have  an  important  bearing 
upon  the  question  whether  the  principles  of  the  decision  in 
661]  *  Gardner  v.  London^  Chatham  and  Dover  Mail- 
way  Company  (*),  when  applied  to  a  case  like  this,  would 
show  that  the  holder  of  the  security  in  this  case  would  not 
have  an  interest  in  the  land. 

The  decision  of  Vice-Chancellor  Malins  in  Holdsworth 
V.  Davenport  {^)  is  unquestionably  entitled  to  very  great 
weight ;  but  it  seems  to  me  that  I  cannot,  consistently  with 
the  decisions  of  Lord  Eldon  in  Knapp  v.  Williams  and 
Corhyn  v.  French  ('),  followed,  as  they  have  been,  by  Sir 
William  Grant  in  Finch  v.  Squire  (*),  and  by  the  other  emi- 
nent judges  to  whom  I  have  referred,  consider  myself  at 
liberty,  if  I  were  so  inclined,  to  hold  that  the  debentures  in 
this  case  are  not  interests  in  or  charges  on  land  within  the 
Statute  of  Mortmain.  I  must,  therefore,  hold  them  to  be 
within  that  statute,  and  declare  that  they  cannot  be  the  sub- 
ject of  a  charitable  bequest. 

Solicitors :  Barton  &  Pearman  ;  Bolton^  Hobbins  &  BusTc^ 
agents  for  Howell  &  Morgan,  Machynlleth ;  Norton^  Rose^ 
Norton  &  Brewer. 

(»)  Law  Rep.,  2  Ch.,  201.  («)  4  Vea,,  480. 

(«)  8  Ch.  D.,  186.  (*)  10  Ves..  41. 

See  16  Eng.  Kep.,  242  note  ;  19  Eng.  Rep.,  104  note. 


[4  Chancery  Division,  666.] 
V.C.H.,  Dec.  9,  1876. 

665]  *^^  Te  Woemsley's  Estate. 

Hill  v.  Wormsley. 

[1876     H.      290.] 

WVi — Begvett  of  Leaseholds — Mortgage  (hereon — Locke  Kin^e  Act  (17  A  18 

Vict,  c.  118). 

Leaseholds  are  not  within  Locke  King's  Act. 
Solomon  v.  Solomon  Q)  approved. 

Administration  action.     James  Wormsley,  who  died 
in  November,  1875,  by  his  will,  dated  the  19th  of  April, 

0)  88  L.  J.  (Ch.),  413. 
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1876,  bequeathed  to  his  son,  Senior  James  Wormsley,  two 
leasehold  houses  in  North  Street,  Fulham  Road,  '*  subject 
to  the  mortgage  debt  secured  thereon  ;"  and  he  bequeathed 
to  his  daughter  Mary,  the  wife  of  Jeffrey  Hill,  four  lease- 
hold houses  in  North  Street  aforesaid,  ''subject  to  the  mort- 
gage debt  secured  thereon ;"  and  he  then  bequeathed  his 
two  remaining  houses  in  North  Street  aforesaid  to  his  son. 
Senior  James  Wormsley,  and  the  plaintiff,  Charlotte  Ann 
Hill,  equally  as  tenants  in  common.  These  last- mentioned 
leasehold  houses  were  also  subject  to  a  mortgage,  as  to 
which  the  will  was  silent,  and  the  only  question  in  this 
action  was  whether  the  legatees  took  them  subject  to  the 
mortgage,  or  were  entitled  to  have  it  paid  off  out  of  the 
general  personal  estate  of  the  testator. 

*Cottrell^  for  the  plaintiff:  The  terms  of  Locke  [666 
King's  Act,  and  particularly  the  expression  ''  the  Tieir  or 
devisee  to  whom  such  land  or  hereditaments  shall  descend 
or  be  devised,"  show  that  it  was  not  intended  to  apply  to 
leaseholds.  Moreover,  it  has  been  expressly  decided  that 
leaseholds  are  not  within  the  act :  Solomon  v.  Solomon  ('). 
These  mortgages  ought  accordingly  to  be  paid  out  of  the 
general  personal  estate. 

Dickinson^  Q.C.,  and  F.  T.  White^  for  the  defendant, 
who  was  the  executrix  of  the  testator:  With  the  exception 
of  the  expression  noticed  by  the  other  side,  the  whole  of 
the  act  is  in  terms  strictly  applicable  to  leaseholds.  The 
preamble  recites  that  it  is  "expedient  that  the  law  where- 
under  the  real  and  personal  assets  of  deceased  persons 
should  be  administered  should  be  amended,"  and  then  the 
act  provides  what  is  to  happen  when  "  any  person  shall  die 
seised  of  or  entitled  to  any  estate  or  interest  in  any  land  or 
other  hereditaments."  In  the  face  of  an  expressed  intention 
thus  to  alter  the  law,  and  considering  that  a  leasehold  is  an 
estate  or  interest  in  land,  the  subsequent  use  of  the  words 
.*'heir  or  devisee,"  "descend  or  be  devised"  (which  may 
well  include  a  legatee  and  bequest  of  leaseholds),  are  not 
enough  to  show  that  the  Legislature  intended  to  alter  the 
law  as  to  one  description  of  estate  or  interest  in  land,  and  at 
the  same  time  to  leave  it  unaltered  as  to  another.  Then  the 
case  of  Solomon  v.  Solomon  is  not  a  direct  decision  that 
leaseholds  are  not  within  the  act,  for  all  that  the  Master  of 
the  Rolls  there  decided  was  that  the  mortgage  debt  in  that 
case  must  be  borne  by  the  leaseholds  and  other  residuary 
personal  estate  in  proportion  to  their  respective  values.  On 
the  whole,  we  submit  that  Locke  King's  Act  applies,  and 

(>)  88  L.  J.  (Ch.),  473. 

20  Eng.  Rep.  104 
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that  these  legatees  are  not  entitled  to  have  this  mortgage 
paid  oflE  out  of  the  general  personal  estate  of  the  testator. 

Hall,  V.C:  I  consider  that  the  decision  of  the  late 
Master  of  the  Rolls  in  SoloTnon  v.  Solomon  was  clearly  a 
667]  decision  that  leaseholds  are  not  *included  in  Locke 
King's  Act.  That  has  been  the  law  for  a  long  time,  and  I 
have  no  doubt  that  it  has  been  acted  npon  in  many  cases. 
Moreover,  looking  at  the  act,  1  must  say  that  I  myself 
should,  in  the  absence  of  that  decision,  have  taken  the  same 
view.  I  desire,  therefore,  that  it  be  understood  not  only 
that  I  follow  the  decision  of  the  Master  of  the  Rolls  in 
Solomon  v.  Solomon  ('),  but  that  I  construe  the  act  in  the 
same  manner  as  he  did. 

Solicitors :  S.  P.  Clare  ;  J.  Letts. 

(«)  83  L.  J.  (Ch.),  473. 

See  7  Eng.  Rep.,  736  note.  daring  such  estate,  see  7  En^.  R.,  737 

Independent  of  a  statutory  provision  note  ;  16  Eng.  R.,  728  note  ;  Bid  well  t?. 

a  mortgage  debt  is  primarily  chargea-  Greensliield,  2  Abb.  N.  C,  427,  431. 

ble  upon  the  personal  estate  of  the  So  the  taxes  upon  personalty,   the 

mortgagor,  and  not  upon  the  real  es-  income  of  which  is  given  daring  life : 

tate    mortgaged  :    Lapp    u.    Lapp,    16  Holcombe  tJ.  Holcombe,  29  N.  J.  Ek^., 

Grant's  (U.C.)  Chy.,  159.  597,  and  see  cases  cited  in  not«. 

As  to  statute  in  Michigan ^  see  Clark  The  rule  in  case  of  a  gift  of  an 

«.  Davis,  32  Mich.,  154,  159.  annuity  i^  different:  McComb's  Case, 

In  Pennsylvania:   Matter  of  Hirst,  4  Bradf.,  151;  Booth  v.  Ammerian,  4 

35  Leg.  Int.,  222.  Bradf.,  129  ;  Swett  v.  Boston,  18  Pick,, 

As  to  the  liability  of  the  tenant  of  a  123  ;  29  N.  J.  Eq.,  599,  and  cases  cited 

life  estate  to  keep  down  the  interest  in  note. 


[4  Chancery  Dinsion,  667.] 
V.C.H.,  Nov.  27,  28,  29,  30 ;  Dec.  4,  5,  6,  8,  1876:  Jan.  16,  1877. 

Hall  v.  Byron. 

[1873      H.      17.] 

Marior — RiglUtt  of  Common — Freeholders  and  Copyholders — Righl  of  Lord  to  take  and 
sell  Marl — Getieral  Words  in  Conveyance — Injunction^  Form  of. 

General  words  in  a  conveyance  by  the  lord  of  a  manor  of  (infer  eUia).A  small  parcel 
of  land  which  had  been  copyhold  and  was  afterwards  surrendered  to  extinguish  the 
copyhold  tenure,  held  not  to  recreate  rights  of  common. 

The  lord  of  a  manor  may  take  gravel,  marl,  loam,  and  subsoil  in  the  waste,  for 
his  own  use  and  for  the  purpose  of  sale,  so  long  as  he  does  not  Infringe  upon  the 
rights  of  the  commoners. 

On  the  question  whether  the  loam  is  taken  to  such  an  extent  as  to  interfere  with 
right  of  common,  the  onus  prohandi  is  on  the  tenant  and  not  on  the  lord  as  in  the 
case  of  approvement. 

The  plaintiffs  were  William  and  James  Hall,  and  they, 
on  the  17th  of  January,  1873,  filed  this  bill  on  behalf  of 
themselves  and  all  others  the  freehold  tenants  of  the  manor 
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of  Coulsdon,  Surrey,  and  all  .other  persons  being  owners  of 
lands  or  tenements  copyhold,  or  formerly  freehold  or  copy- 
hold, of  the  manor  (except  the  defendant  and  except  as  to 
lands  now  already  inclosed),  and  such  of  the  tenants  and 
owners  as  were  thereinafter  alleged  to  have  sold  their  com- 
monable rights  over  such  lands  to  the  defendant,  viz.,  Ed- 
mund Byron,  the  lord  of  the  mannor. 

The  object  of  the  suit  was  to  establish  rights  of  common 
over  a  group  of  downs  and  commons  in  the  above  manor, 
and  to  obtain  an  injunction  for  their  preservation.  The 
plaintiffs  resided  in  the  *parish  of  Coulsdon,  and  [668 
were,  as  to  William  Hall,  the  owners  by  purchase  in  the 
years  1863  and  1870,  and  as  to  James  Hall,  by  conveyance 
of  twenty-four  acres,  part  of  the  property  purchased  by 
William  Hall,  of  about  300  acres  of  land  ;  and  they  claimed 
a  right  of  common  of  pasture  for  commonable  cattle  and 
sheep  levant  and  couchant.  The  manor  was  conterminous 
with  the  parish.  Its  extent  was  about  4,315  acres,  of  which 
about  400  acres  were  waste,  and  its  commons,  or  alleged 
commons,  consisted  of  Riddles  Down  (about  seventy-seven 
acres).  Farthing  or  Fairdean  Down  (about  126  acres),  Kenley 
(about  seventy-seven  acres),  and  Coulsdon  Common  (about 
eighty-eight  acres),  and  a  heath  and  three  greens,  called 
Bradmore,  Lacey,  and  Lion,  and  two  acres  of  waste  near  to 
Lacey  Green  which  the  defendant  claimed  as  being  private 
property.  The  plaintiffs  claimed  to  be  by  themselves  and 
their  predecessors  in  title  ancient  freeholders  of  the  manor, 
and  as  such  entitled  to  a  right  of  pasturage  over  all  the 
commons  of  the  manor,  and  this  right,  if  established,  would, 
as  the  manor  was  within  the  radius  of  the  Metropolitan 
Commons  Act,  prevent  the  inclosure  of  any  part  of  those 
commons  except  by  act  of  Parliament,  or  with  consent  of  all 
persons  accustomed  to  turn  out  upon  the  wastes ;  and  they 
alleged  that,  without  their  consent,  the  defendant  was  mak- 
ing gradual  encroachments  on  the  commons,  which,  though 
of  small  extent  when  taken  one  by  one,  were  of  considerable 
gravity  when  taken  together. 

The  defendant's  case  was,  that  no  such  right  of  common 
as  that  claimed  by  the  plaintiffs  existed  in  fact ;  that  such 
riglit  as  existed  was  confined  to  owners  of  ancient  copyhold 
tenements ;  that  the  plaintiffs  had  not  made  out  their  title  as 
ancient  freeholders,  and  that  their  rights  as  copyholders 
were  confined  to  the  common  nearest  to  the  tenement  in 
respect  of  which  the  right  was  exercised,  viz..  Riddles  Down, 
and,  as  to  that  down,  was  confined  to  about  five  and.  a  half 
acres,  and  was  limited  to  one  sheep  an  acre;  and  further. 


L.  . 
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that  he  had  never  yet  interfered,  and  never  intended  to  in- 
terfere, with  the  rights  of  the  commoners  without  their 
consent. 

The  evidence,  which  was  very  voluminous  and  conflicting, 
extending  from  the  Domesday  Survey  to  the  present  time, 
and  the  arguments,  are  sufficiently  referred  to  in  the  judg- 
ment. 

669  J  *  Joshua  WilliaTris^  Q.C.,  H.  MaMhews,  Q.C.,  and 
Whately^  for  the  plaintiffs,  referred  to  Betis  v.  Thompson  (*) 
Warrick  v.  Queen^s  College^  Oxford  i^) ;  Swinnertonv.  Mar 
quis  of  Stafford  (") ;  Swayne^  s  Case  {*) ;  Badger  v.  Ford  (*) 
Arlett  V.  Ellis  C) ;  Smith  v.  Earl  Brownlow  (') ;  Co.  Litt.  (•) 
Lloyd  V.  Earl  Powis  (•) ;  Arundell  v.  Lord  Falmouth  ('*) 
Mus grave  v.  Inclosure  Commissioners  for  England  and 
Wales{'^)\  Taylor  on  Evidence  (");  Scriven  on  Copyholds  ("). 

Dickinson^  Q.C.,  Bristowe^  Q.C.,  and  Morshead^  for  the 
defendant,  referred  to  Cheesman  v.  Hardmani^*) ;  Cruise's 
Digest  ('•) ;  Scriven  on  Copyholds  (") ;  Sadgrove  v.  Kir- 
by{'')\  Shakespear  v.  Peppin{'^)\  Viner's  Abridgment  (**); 
Smith  V.  Fetherwell  (") :  Betts  v.  Thompson;  and  Statute 
of  Merton  (20  Hen.  3,  c.  4). 

J.  Williams^  in  reply. 

1877.  Jan.  15.  Hall,  V.C,  after  stating  the  nature  of 
the  suit  and  the  right  which  the  plaintiffs  sought  to  estab- 
lish by  it,  continued : 

The  plaintiffs  claim  in  respect  of  tenements  which  William 
Hall  purchased  in  1863,  viz.,  a  freehold  estate  known  as 
Hayes  and  Roke  Farm,  comprising  133  acres,  the  greater 
part  thereof  being,  as  alleged  by  the  bill,  ancient  freehold 
tenements  held  of  the  manor  by  three  several  quit  rents,  one 
of  which  was  5s,  \0d.  (the  only  one  of  the  quit  rents  I  need 
mention,  as  the  plaintiffs'  evidence  has  had  reference  only 
670]  to  property  subject  to  that  quit  *rent),  and  the  residue 
thereof  being,  as  alleged  by  the  bill,  formerly  copyhold, 
but  enfranchised  in  October,  1863,  under  the  provisions  of 
the  Enfranchisement  Acts. 

(1)  Law  Rep.,  6  Ch.,  782,  789.  (")  Law  Rep.,  9  Q.  B..  162,  178. 
O  Law  Rep.,  10  Eq.,  105;  6  Ch.,  716,       (")  6th  ed.,  vol  i,  p.  691. 

729.  (»)  Vol.  i,  pp.  10,  11. 

(»)  8  Taunt,  91.  (")  1  B.  A  A.,  706. 

(*)  8  Rep.,  63  a.  (»)  Vol.  iii,  p.  70. 

(^)  3  B.  A  A.,  163.  (»•)  Vol.  i,  p.  875. 

(«)  7  B.  A  C,  346.  (")  6  T.  R.,  483,  486. 

O  Law  Rep.,  9  Eq.,  241.  (")  6  T.  R.,  741. 

(»)  2  Inst.,  86,  88.  (")  Vol.  iv,  587,  588. 

(»)  4  E.  A  B.,  485.  H  1  Freem.,  190 ;  2  Mod,  6. 
('<>)  2  M.  A  S.,  440. 
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William  Hall,  in  August,  1864,  sold  about  twenty-four 
acres,  part  of  the  estate  so  purchased,  to  the  plaintiff  James 
Hall.  That  part  did  not  comprise  any  of  the  enfranchised 
copyhold.  William  Hall  made  a  settlement  of  other  part 
of  the  estate,  and  retained  about  eighteen  acres,  which,  the 
bill  alleges,  contained  all  or  part  of  the  enfranchised  copy- 
holds and  part  of  the  ancient  freehold  tenements,  i.e.,  the 
tenements  in  respect  of  which  the  5*.  lOd.  quit  rent  was  paid. 
The  claiift  of  each  of  the  plaintiffs  for  the  freehold  tenants 
{i.e.,  not  including  the  freeholders  by  enfranchisement  or 
the  copyholders)  is  in  respect  of  his  being,  as  he  alleges,  the 
owner  of  part  of  the  tenement  in  resjpect  whereof  the  Bs.  lOd. 
was  and  is  payable,  and  to  establish  such  ownership  the 
plaintiffs  have  gone  into  voluminous  evidence. 

I  may  at  once  dispose  of  James  Hall.  He  has  failed  to 
make  out  any  case  in  respect  of  his  twenty-four  acres,  and 
consequently  cannot  have  any  decree  in  his  favor. 

As  to  William  Hall,  after  having  heard  lengthened  and 
elaborate  arguments,  consisting  of  a  most  minute  examina- 
tion of  parcels  in  numerous  deeds,  plans,  surveys,  and  other 
documents,  and  after  having  myself  devoted  a  great  deal  of 
time  to  the  investigation  of  this  part  of  the  case,  I  have  come 
to  the  conclusion  that  he  has  made  out  that  he  is  the  owner 
of  a  small  parcel  of  the  property  out  of  which  the  6^.  lOd.  is 
issuing,  and  that  this  entitles  him  to  maintain  the  bill  on  be- 
half of  the  freehold  tenants.  In  the  course  of  the  argument 
the  plaintiffs'  counsel  were  obliged  to  vary  their  mode  of 
identification,  and  the  plaintiffs'  case  was  certainly,  during 
the  greater  part  of  the  trial,  in  a  most  confused  and  unsatis- 
factory condition,  occasioned  mainly  by  the  descriptions  in 
the  bodies  of,  and  schedules  to,  certain  deeds  (dated  in  1834 
and  1839),  being  supposed  to  show  or  indicate  a  different 
source  of  title  to  that  part  of  the  eighteen  acres  which,  it 
was  contended,  was  subject  to  the  6^.  lO^Z.,  than  the  source 
of  title  to  the  property  subject  to  that  rent.  This  was,  I 
considerj  to  a  considerable  extent,  cleared  up  by  the  dis- 
covery and  production,  during  the  trial,  of  an  early  title 
deed— I  mean  the  deed  of  the  1st  of  May,  *1792 ;  and  [671 
although  there  is,  no  doubt,  embarrassment  arising  from 
the  descriptions  in  the  deeds  of  1834  and  1839,  the  latter 
of  which,  at  least,  is  carelessly  framed,  the  copyholds  being 
described  along  with  and  as  part  of  the  freeholds,  and  again 
described  as  copyholds,  I  aln  satisfied  that  the  supposed 
discrepancies  may  be  accounted  for  by  considering  that  the 
descriptions  *' Sandy  Field"  and  *'part  of  Sandy  Field" 
occurring  in  those  places  which  it  is  said  displace  William 
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Hall's  case,  are  either  errors  or  are  to  be  referred  to  other 
lands  having  acquired  a  similar  name  to  that  of  other  land 
which  he  is  the  owner  of,  and  claims  title  to,  as  part  of  the 
property  subiect  to  the  5^.  10^. 

William  Hall  has,  I  think,  also  established  his  title  to  a 
small  piece  of  freehold  land  which  was  enfranchised  under 
the  Copyhold  Enfranchisement  Act,  and  I  hold  that  he  is 
entitled  in  respect  of  such  land  to  maintain  this  suit  on 
behalf  of  himself  as  owner  of  land  formerly  copyhold,  and 
on  behalf  of  other  persons  who  were  copyholders  and  have 
enfranchised  in  like  manner,  and  of  the  owners  of  land 
copyhold  of  the  manor.  He  has  sought  to  maintain  the 
suit  as  owner  of  a  farm  called  Old  Lodge  Farm^  which  he 
purchased  from  the  defendant  in  the  year  1870.'  A  small 
j)art  of  this  was  copyhold ;  it  was  surrendered  so  as  to  ex- 
tinguish the  copyhold  tenure ;  it  was  not  enfranchised  under 
the  Copyhold  Enfranchisement  Act.  When  William  Hall 
purchased  this  farm  it  had  no  right  of  common  appendant 
or  appurtenant.  The  conveyance  to  him  conveyed  the  farm 
and  whatever  would  pass  by  such  conveyance  under  the 
general  words,  which  were,  "Together  with  all  houses,  out- 
houses, edifices,  buildings,  fixtures,  barns,  stables,  yards, 
gardens,  orchards,  roads,  ways,  paths,  passages,  waters, 
watercourses,  hedges,  ditches,  fences,  lands,  meadows,  feed- 
ings, commons  and  all  commonable'rights,  timber  and  other 
trees,  woods,  underwoods,  liberties,  advantages,  rights,  mem- 
bers, and  appurtenances  whatsoever,  actual  and  reputed,  to 
the  said  messuages,  lands,  hereditaments,  and  premises  here- 
inbefore conveyed  or  intended  so  to  be  belonging  or  in  any- 
wise appertaining  therewith  or  with  any  part  thereof,  held, 
used,  and  enjoyed,  and  all  the  estate,  right,  title,  trust,  use, 
inheritance,  interest,  property,  possession,  benefit,  claim, 
and  demand  whatsoever,  both  at  law  and  in  equity,  of 
672]  him  the  said  Edmund  Byron,  *or  in,  to,  or  out  of  the 
same  messuages,  lands,  hereditaments,*  and  premises,  and 
every  part  thereof."  It  was  contended  that  by  these  words 
a  right  of  cpmmon  was  created.  There  was  evidence  of  en- 
joyment several  years  previously  to  the  date  of  the  convey- 
ance of  common  right  with  this  farm ;  but  there  was  no 
evidence  of  enjoyment  or  reputation  at  the  date  of  the  con- 
veyance, not  even  the  occupier  at  that  time  being  called ; 
and  I  have  not  been  able  to  come  to  the  conclusion  that,  by 
means  of  the  general  words  "in  question,  common  rights 
were  recreated.  Several  cases  were  referred  to  by  the  plain- 
tiffs' counsel  as  authorities  that  such  common  rights  were 
recreated,  but  they  were  cases  of  a  special  character,  being 
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cases  under  Inclosure  Acts,  and  it  has  been  considered  in 
some  of  those  cases  that  the  decisions  are  to  be  referred  to 
the  special  character  and  provisions  of  such  acts.  There  are 
many  cases  upon  the  construction  of  deeds  which  were  not 
referred  to,  but  which  are  authorities  adverse  to  the  plain- 
tiffs' contention.  Of  these  I  may  mention  Brddshaw  v. 
Eyre{^\  Worledge  v.  KingswelH^\  Clements  v.  Lamberti^\ 
and  Marsham  v.  Hunter  (*).  It  seems  significant  that  the 
words  "  or  heretofore  or  at  any  time  heretofore,"  which  are 
part  of  the  general  words  given  by  Mr.  Davidson  in  his  or- 
dinary form  of  a  conveyance,  are  left  out  in  a  case  where 
they  were  specially  appropriate  if  it  was  intended  to  recreate 
rights  of  common. 

The  plaintiff,  William  Hall,  has  gone  into  evidence  to 
establish  a  right  to  common  as  a  freeholder  in  respect  of 
other  freehold  lands,  but  in  the  bill  the  issues  were  limited 
to  the  lands  specifically  mentioned,  and  I  thought,  and  still 
think,  that  if  a  plaiutiflF,  in  a  case  like  the  present,  states, 
as  I  think  he  did,  "I  am  suing  in  respect  of  certain  specified 
lands,"  he  should  not  go  into  evidence  as  to  other  lands. 
The  defendant  has  a  right  to  learn  from  the  bill,  or,  where 
the  bill  is  not  distinct,  from  particulars  obtained  by  him,  to 
what  particular  latids  he  must  address  his  defence  and  evi- 
dence. 

The  defendant  has  contended  that  the  rights  of  common 
were  limited  in  several  ways :  one  limitation  was  that  there 
was  to  be  only  one  sheep  per  acre ;  another  was  that  each 
tenant  could  turn  *out  only  on  the  common  adjoin-  L673 
ing  his  tenement  or  connected  with  such  common  by  a  road 
connecting  the  two  commons;  and,  further,  that  the  right 
of  common  was  limited  to  sheep.  I  think  all  these  conten- 
tions failed.  There  is  evidence  sufficient  to  establish  here 
the  ordinary  rights  of  common  of  pasture ;  and  the  evidence 
to  the  contrary  is^  all  to  be  referred  to  arrangements  made 
for  mutual  convenience,  it  not  having  the  effect  of  perma- 
nently qualifying  in  law  the  actual  rights.  And  as  regards 
sheep  only  having  generally  been  turned  on,  that  is  ac- 
counted for  by  the  character  of  the  herbage  on  the  common. 

The  bill  states  that  several  inclosures  have  been  made  by 
the  defendant,  and  it  asks  that  he  may  be  restrained  from 
suflFering  to  remain  or  be  inclosed  any  part  of  the  common. 
By  the  answer  it  appeared  that  several  of  these  inclosures 
were  made  under  arrangements  with  tenants,  the  defendant 
having  transferred,  or,  as  to  one  of  them,  agreed  to  transfer 

(>)  Cro.  Eliz.,  670.  (»)  1  Taunt.  206. 

(«)  Cro.  Eliz.,  794.  (*)  Cro.  Jac.,  268. 
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to  them  his  estate  and  interest  and  the  inclosiires  having 
been  made  by  the  tenants.  As  to  one  of  these  (Lion  Green), 
it  appeared  to  have  been  inclosed  after  the  institution  of  the 
suit,  and  the  plaintiffs  then  amended  their  bill  by  limiting 
the  relief  they  had  asked  to  inclosures  in  the  possession  or 
power  of  the  defendant.  This  amendment  excludes  four  or 
live  inclosures,  leaving  still  within  the  relief  asked  the  fol- 
lowing inclosures :  first,  a  strip  of  land  adjoining  a  new  road 
made  by  the  defendant  across  one  of  the  commons.  In  the 
bill  this  land  is  stated  to  be  nine  acres.  In  the  answer  it  is 
stated  to  be  4a.  Or.  28p.  ;  secondly;  a  piece  of  land,  part  of 
Lacey  Green,  containing  twelve  perches ;  and,  thirdly,  a  few 
roods  annexed  to  several  cottages.  As  to  these  three  inclos- 
ures, I  do  not  think  that  the  second  and  third  are  of  suffi- 
cient importance  to  require  me  to  deal  with  them.  The  first 
was  inclosed  early  in  1872,  about  a  year  before  the  suit  was 
instituted,  and  I  should  here  mention  that  the  plaintiffs^ 
bill,  as  originally  filed,  charged  the  defendant  with  having 
made  inclosures  to  a  very  much  larger  extent,  viz.,  about 
fifty  acres  of  the  common  adjoining  the  plaintiffs'  land  and 
the  whole  of  another  common,  which  charge  was  struck  out 
on  the  answer  coming  in.  I  do  not  think  a  decree  of  resti- 
tution in  respect  of  so  small  a  quantity  of  land  as  the  strip 
of  land  above  mentioned  would  have  been  sought  for  had 
674]  not  the  greater  claim  *been  thought  to  exist  and  been 
put  forward  in  the  first  instance  ;  and,  indeed,  the  plaintiffs* 
counsel  said,  what  occasioned  the  suit  was  the  inclosure  of 
Lion  Green  and  the  taking  of  loam.  As  regards  the  strip  in 
question,  it  is,  no  doubt,  valuable  to  the  defendant  and  to 
tne  person  to  whom  he  agreed  to  sell  his  interest  in  one  of 
the  five  pieces  above  mentioned,  on  account  of  its  frontage 
to  the  new  road.  On  the  other  hand,  it  would  not,  it  now 
thrown  open  so  as  to  be  commonable,  be  of  much,  if  any, 
use  to  the  commoners.  As  regards  William  Hall  individ- 
ually, he  is  so  far  from  it  that  it  would  not  be  of  any  spet^i- 
fic  use  to  him,  nor  do  I  think  it  would  materially  indirectly 
benefit  him  by  its  being  available  for  other  commoners ;  and, 
considering  that  the  defendant,  mainly  at  his  own  expense, 
made  the  new  road,  which  I  do  not  doubt  is  a  great  improve- 
ment, from  which  all  the  commoners  directly  or  indirectly 
derive  benefit,  and  that  the  road  has  been  taken  to  by  the 
parish,  I  do  not  feel  called  upon  to  grant  a  mandatory  in- 
;  unction  in  respect  of  it,  although  the  defendant  has  not, 
"he  oniLS  probandi  resting  with  him,  established  his  title  to 
it  as  being  valid.  To  compel  the  restitution  of  this  would, 
I  think,  under  all  the  circumstances,  be  harsh,  and  I  do  not 
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believe  that  the  commoners,  certainly  not  as  a  body,  wish, 
and  I  doubt  whether  any  one  of  them,  except  the  plaintiflfs, 
wishes  such  ^  restitution.  I  say  this  after  considering  the 
evidence  of  those  commoners  who  have  stated  that  they 
approve  of  the  plaintiffs'  proceedings  to  prevent  inclosures 
and  taking  loam. 

The  bill  further  asks  for  an  injunction  to  restrain  the  de- 
fendant from  cutting,  digging,  and  removing  the  turf,  soil, 
and  subsoil  of  the  commons,  to  the  prejudice  of  the  com- 
monable rights  over  the  same  of  the  plaintiffs  and  the  other 
persons  on  whose  behalf  they  sue.  The  bill  alleges  that  the 
defendant  has  caused  to  be  dug  on  many  parts  of  the  com- 
mon, and  particularly  on  Coulsdon  Common,  large  quanti- 
ties of  gravel,  loam,  and  similar  substances,  and  has  caused 
tlie  same  to  be  sold  at  IO5.  per  cart-load,  and  has  also  re- 
cently caused  to  be  cut  or  stripped  off  large  portions  of  the 
turf  on  the  common  called  Kiddles  Down,  and  that  (this 
applying  to  as  well  the  inclosures  as  the  digging)  the  plain- 
tiffs and  those  they  represent  have  already,  by  the  defen- 
dant's acts,  to  a  great  extent  been  deprived  of  and  impeded 
in  the  exercise  ot  their  commonable  *right8  over  the  [675 
commons,  and  unless  the  defendant  be  restrained  from  con- 
tinuing to  do  such  acts  as  aforesaid,  they  will  be  entirely 
debarred  from  the  exercise  of  their  said  rights. 

The  plaintiffs'  counsel  contended  before  me  that  a  lord  of 
a  manor  has  no  right  to  get  or  cut  at  all,  or  if  at  all,  not  for 
sale,  turf,  or  loam,  or  subsoil,  arguing  that  his  so  doing 
would  be  destructive  of  and  repugnant  to  his  grant,  and 
therefore  illegal.  As  regards  gravel,  hoVever,  no  claim  was 
made,  the  plaintiffs'  counsel  saying  this  was  not  open  to  the  , 
same  objection  as  turf,  loam,  and  subsoil ;  but  it  does  not 
appear  to  me  that  thie  lord's  right  to  get  gravel  is,  from  the 
nature  of  the  thing,  different  from  that  of  getting  loam,  turf, 
and  subsoil,  except  in  this  respect,  that  the  right  to  get 
gravel  so  as  permanently  to  destroy  the  herbage  would 
ordinarily  be  less  admissible  than  that  of  getting  loam,  turf, 
and  subsoil,  which  is  only  temporarily  detrimental  to  the 
tenants. 

The  law  I  consider  to  be  that  the  lord  may  take  gravel, 
marl,  loam,  and  the  like,  in  the  waste,  so  long  as  he  does 
not  infringe  upon  the  commoners'  rights,  his  right  so  to  do 
being  quite  independent  of  the  right  of  approvement  under 
the  Statute  of  Merton  or  at  Common  Law,  and  existing  by 
reason  of  his  ownership  of  the  soil,  subject  only  to  the  inter- 
ests of  the  commoners.     Bay  ley,  J. ,  in  Arlett  v.  Ellis  (*)  said, 

0)  7  B.  A  C,  369. 

20  Eng.  Rep.  105 
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''The  lord  has  rights  of  his  own  reserved  upon  the  waste ; 
I  do  not  say  subservient  to,  but  concurrent  with,  the  rights 
of  the  commoners.  He  has  a  right  to  stock  the  common, 
and  to  every  benefit  to  be  derived  from  the  soil,  not  incon- 
sistent with  the  rights  of  commoners.  And  when  it  is  ascer- 
tained that  there  is  more  common  than  is  necessary  for  the 
cattle  of  the  commoners,  the  lord,  as  it  seems  to  me,  is  enti- 
tled to  take  that  for  his  own  purposes." 

That  the  lord  may  get  gravel,  &c.,  as  above  mentioned, 
was  laid  down  by  Lord  Kenyon  in  Bateson  v.  Oreen  (*).  In 
that  case  the  lord  was  held  efotitled  to  dig  clay  pits,  he  sell- 
ing the  clay,  and  that  although  it  was  proved  that  there  was 
not  a  sufficiency  of  common,  as  claimed  by  the  tenants  :  the 
lord  had  in  that  case  always  dug  the  common  when,  where, 
and  in  what  manner  he  pleased.  In  Arletty.  Ellis ^  in  which 
it  was  held  that  a  custom  for  the  lord  of  the  manor  to  inclose 
676]  the  waste  without  limitation  *or  restraint  was  bad  in 
point  of  law,  but  that  a  custom  for  him  to  inclose  parcels  of 
the  waste,  leaving  a  sufficiency  of  common,  was  good, 
even  against  common  of  turbary.  Bayley,  J.,  referred  to 
Bateson  v.  Green  ('),  saying  that  the  extent  to  which  the 
right  of  digging  clay  had  been  carried  in  that  case,  did  not 
appear  to  be  unreasonable,  and  that  Lord  Kenyon,  in  deliv- 
ering judgment,  intimated  that  there  was  no  evidence  to 
show  that  the  right  had  been  more  exercised  of  late  years 
than  formerly,  and  he  said  that  it  was  not  unreasonable 
that  the  lord  should  reserve  the  right  of  taking  marl  or 
limestone,  it  being  not  a  permanent  depriving  of  the  tenant 
of  the  benefit  derived  from  the  surface  of  the  land. 

In  reference  to  Bateson  v.  Oreen^  Lord  Cottenham  said, 
in  Hilton  v.  Earl  of  Oranmlle  i^\  ''There  are  very  strong 
authorities  in  support  of  the  plaintiffs'  proposition,  and 
there  are  others  which  appear  to  me  to  be  quite  irreconcila- 
ble with  the  principle  laid  down  in  those  cases.  No  doubt 
the  modern  cases  are  in  favor  of  the  plaintiffs.  Bateson  v. 
Oreen  is  the  strongest  case  against  him,  and  is  not  profess- 
edly overruled  in  any  of  the  subsequent  cases,  though 
attempts  Have  been  made — a  practice  often  resorted  to,  and 
perhaps  not  always  productive  of  good — to  reconcile  that 
decision  with  the  others  to  which  the  courts  have  come.  I 
find,  however,  these  very  contrary  decisions,  and  I  find  the 
well-known  and  established  rule  of  copyhold  law,  that  in 
the  case  of  opening  mines,  and  in  the  case  of  timber,  at  least, 
there  is  nothing  inconsistent  in  a  customi  which  derogates 
from  the  grant.     It  is  quite  impossible  to  say,  in  the  case  of 

(')  5  T.  R.,  416.  (»)  5  T.  R.,  411.  (»)  Cr.  dk  Ph..  288,  298. 
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the  common  and  ordinary  copyhold  grant  of  land,  nothing 
specific  passing  between  the  parties,  that  the  custom  to  enter 
on  the  land  and  cut  down  all  trees  is  not  a  derogation  from 
the  grant,  if  you  look  at  the  nature  of  the  grant  and  the 
terms  used  in  it:  the  custom,  however,  overrides  the  grant, 
and  the  grant  is  taken  subject  to  the  custom  ;  so  that  there  is 
nothing  inconsistent,  unless  there  be.  something  unreasona- 
ble, and  therefore  illegal,  in  the  custom.  Now  it  is  perfectly 
well  established  that  a  custom  is  good  which  authorizes  the 
lord  to  come  on  his  copyhold  land  to  open  a  shaft  and  work 
a  mine :  it  may  be  destruction  to  the  copyhold,  but  if  the  cus- 
tom is  proved,  it  is  a  good  custom.  So  it  is  a  good  custom 
for  the  lord,  after  having  granted  land  with  the  *tim-  [677 
ber  growing  on  it,  to  enter  on  the  land  and  to  cut  down  the 
timber :  if  there  is  no  custom,  neither  the  landlord  nor  the 
tenant  can  cut  down  the  timber :  if  there  be  a  custom  in  fa- 
vor of  either  the  one  or  the  other,,  the  right  exists,  and  the 
law  will  protect  the  exercise  of  that  right.  As  a  general 
proposition,  therefore,  that  there  can  be  no  custom  which 
derogates  from  the  grant,  I  apprehend  all  the  authorities, 
and  the  well-known  law  on  the  subject  of  timber  and  mines, 
show  that  the  principle  cannot  be  carried  to  that  extent. 
Bateson  v.  Oreen  (*)  undoubtedly  is  a  striking  instance  to 
the  contrary." 

Lord  Denman  in  his  judgment  in  Hilton  v.  Earl  of  Ghran- 
mUe  (when  at  law  (*) ),  said  (') :  '*  The  greatest  reliance,  how- 
ever, was  placed  on  some  decisions  in  which  a  custom 
derogatory  to  the  lord's  oral  grant  has  been  holden  valid. 
Bateson  v.  Oreen  is  the  strongest  of  these  cases,  where  the 
lord  of  a  manor  defended  himself  successfully  against  a 
commoner  whose  extent  of  common  he  had  curtailed  by 
taking  clay,  on  proof  that  the  lord  had  constantly  done  so. 
The  language  of  Lord  Kenyon  is  certainly  large,  though 
considered  by  Bayley,  J.,  m  Arietta.  Ellis  (*),  to  be  subject 
to  some  restriction.  If,  indeed,  it  must  be  taken  to  import 
that  a  lord,  after  granting  rights  of  common,  may  help  him- 
self to  any  portion  of  the  common  land  to  the  exclusion  of 
his  grantees,  such  a  doctrine  is  incoiSapatible  with  many 
othei*  cases,  and  cannot  be  supported  In  principle.  The  two 
decisions  in  the  notes  to  Bateson  v.  Oreen  are  much  more 
cautiously  worded  ;  and  in  that  of  FqlJcard  v.  Hammett  (*) 
Lord  Chief  Justice  De  Grey  expressed  himself  conformably 
to  what  we  consider  the  true  legal  principle :  '  The  defen- 

O  6T.  R.,411.  (<)  7B.  AC,  846. 

>J)  5  Q.  B.,  701.  (*)  6  T.  R.,  417. 

(«)  5  Q.  B.,  729. 
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dants  justify  under  the  usage.  I  will  not  call  it  a  custom, 
because  I  look  on  it  as  a  reserved  right  of  the  lord' ;  and 
assuredly  whatever  the  lord  can  reasonably  be  supposed  to 
have  reserved  out  of  his  grant  the  usage  may  adequately 
prove  that  he  did  reserve.  But  a  claim  destructive  of  the 
subject-matter  of  the  grant  cannot  be  set  up  by  any  usage. 
Even  if  the  grant  could  be  produced  in  specie,  reserving  a 
right  in  the  lord  to  deprive  his  grantee  of  the  enjoyment  of 
678]  the  thing  ^granted,  such  a  clause  must  be  rejected  as 
repugnant  and  absurd.  That  the  prescription  or  custom 
here  pleaded  has  this  destructive  effect,  and  is  so  repugnant 
and  void,  appears  to  us  too  clear  from  the  simple  statement 
to  admit  of  illustration  by  argument ;"  but  what  is  there 
said  as  to  an  actual  grant  being  produced  was  overruled  in 
Rowbotliam  v.  Wilson  (*),  and  see  the  judgments  of  Lord 
Hatherley  and  Lord  Chelmsford  in  Duke  of  Buccletich  v. 
Wakefield  (^\  the  latter  saying:  "Even  then,  \t  Hilton  v. 
Earl  of  Oranville  ('^  is  an  authority  that  where  there  is 
nothing  to  show  for  tne  right  but  a  customary  exercise  of  it, 
the  custom  cannot  be  supported  (which,  I  think,  is  open  to 
question),  yet  the  dictum  of  Lord  Denman  in  that  case,  that 
a  grant  in  specie  to  the  effect  of  the  custom  could  not  be 
supported,  has  been  since  overruled." 

It  is  not  necessary  for  me  to  say  in  the  present  case  whether 
or  not  BcUeson  v.  Green  (')  is  a  sufficient  authority  for  the 

Eroposition  that  the  lord  may  by  custom  get  clay,  although 
e  thereby  does  not  leave  sufficient  common,  because  it  is 
not  established  in  evidence  that  the  plaintiffs'  rights,  or 
those  of  any  other  commoner,  have  been  in  any  way  inter- 
fered with  by  the  digging  or  cutting  of  loam,  gravel,  or  sub- 
soil. I  may,  however,  refer  to  the  case  of  Marquis  of  Satis- 
bury  V.  Gladstone  (*),  in  which  copyholders  set  up  a  custom 
to  dig  clay  without  limit  out  of  their  copyhold  tenements  for 
the  purpose  of  making  it  into  bricks  to  be  sold  off  the  manor, 
which  was  held  a  good  custom,*  Lord  Cranworth  saying: 
"In  truth,  I  believe  that  when  it  is  said  that  a  custom  is 
void  because  it  is  unreasonable,  nothing  more  is  meant  than 
that  the  unreasonable  character  of  the  alleged  custom  con- 
clusively proves  that  the  usage,  even  though  it  may*have 
existed  immemorially,  must  have  resulted  from  accident  or 
indulgence,  and  not  from  any  right  conferred  in  ancient 
times  on  the  party  setting  up  the  custom ;"  and  Lord  Chelms- 
ford referred  to  nateson  v.  Oreen  without  disapproval ;  and  in 

(»)  8  H.  L.  C,  848.  (*)  5  T.  R.,  411. 

(*)  Law  Rep.,  4  H.  L.,  399,  410.  («)  9  H.  L.  C,  692,  701. 
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Lingwood  v.  Oyde  (*)  Willes,  J.,  said  that  a  customary  right 
to  waste  both  commissive  and  permissive  was  establisned 
to  be  good  in  law  by  the  decision  in  MarqxUs  of  Salisbury 
V.  Oladsione,  # 

*The  plaintiffs'  counsel,  in  support  of  his  argument,  [679 
relied  on  Wilson  v.  Willes  {^\  where  Lord  Ellenborough 
held  that  the  tenants  could  not  claim  an  unlimited  right  to 
cut  turf  to  ornament  their  gardens ;  that  is,  that  such  a  cus- 
tom would  be  bad  in  law.  That  case  no  doubt  will  be  im- 
portant to  be  considered  when  a  case  like  Bateson  v.  Oreen  (") 
comes  before  the  court,  and  it  has  to  be  determined  whether 
or  not  it  is  to  be  followed,  regard  being  had  to  all  the  subse- 
quent decisions  bearing  upon  it.  Mr.  Joshua  Williams, 
in  his  very  able  argument,  stated  that  Wilson  v.  Willes  was 
the  case  of  the  tenants,  and  not  of  the  lord,  but  that  the 
same  principle  was  applicable.  If  the  same  principle  be 
applied,  then  it  would  nave  to  be  considered  whether  or  not 
the  lord  may  not  establish  a  right  involving  total  destruction 
of  the  thing  granted  as  the  tenants  did  in  Marquis  of  Salis- 
bury V.  Gladstone  {^),  However,  I  do  not,  as  at  present 
advised,  accept  without  question  the  proposition  that  the 
same  principle  is  applicable.  It  may  be  that  the  lord  being 
the  grantor  cannot  establish,  as  a  reservation  out  hi  his 
grant,  that  which  in  the  absence  of  production  of  the  grant 
Itself  is  .plainly  unreasonable,  and,  therefore,  should  be 
referred  to  accident  or  indulgence,  and  not  to  any  right  con- 
ferred in  ancient  times. 

Although  the  plaintiffs  have  not  established  by  evidence 
that  the  right  of  common  has  been  interfered  with  by  the 
digging  or  cutting  of  loam,  turf,  or  subsoil,  it  may  be  that 
they  are  entitled  to  an  injunction  in  respect  of  such  digging 
or  cutting,  qualified  as  the  injunction  was  in  the  Commis- 
sioners ^Sewers  of  the  City  of  London  v.  Olass^(^\  i.e., 
so  as  to  prevent,  the  exercise  of  the  right  of  common.  It 
appears  to  me  that  it  is  sufficiently  alleged  by  the  bill  that 
the  defendant  will,  unless  restrained,  dig  and  cut  loam  and 
turf  so  as  to  interfere  with  the  right  of  common,  and  that 
the  defendant's  statement  in  his  answer,  to  the  effect  that 
he  does  claim  a  right  to  dig,  without  interference  by  the 
plaintiffs  (I  think  this  meaqs  as  owner  of  ancient  freehold), 
or  any  persons  other  than  the  owners  of  ancient  copyhold 
tenements,  the  rights  of  freeholders  being  here  denied, 
entitles  the  plaintiffs  to  a  qualified  injunction :  as  to  this 

(»)  Law  Rep.,  2  C.  P.,  77.  (*)  9  H.  L.  C,  692,  701. 

(«)  7  East,  121.  (»)  Law  Rep.,  19  Eq.,  184. 
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I  may  refer  to  the  case  of  Ilext  v.  Oill  (*),  where  the  defen- 
6801  dant  *denied  having  any  present  intention,  but 
claimed  the  right,  arid  the  court  granted  the  injunction.  The 
defendant  does  not  by  his  answer  claim  to  be  entitled  to  dig 
and  cut  loam  and  turf,  not  leaving  sufficient  of  the  wastes 
for  the  commoners,  which  if  it  had  been  claimed  would  have 
required  me  (had  there  been  evidence  establishing  that  the 
defendant  had  exercised  such  alleged  right)  to  say  whether 
or  not  Bateson  v.  Oreen  (')  is  or  is  not  to  be  followed.  I 
should  add  that  I  do  not  think  there  is  ground  for  the  sng- 
gested  distinction  that  the  lord  cannot  dig  or  cut  for  the 
puri)oses  of  sale.  In  reference  to  this  question  of  right,  I 
consider  the  onus  prohandi  is  on  the  tenant,  and  not,  as  in 
the  case  of  approvement,  on  the  lord.  The  onus  proharvdi 
being  on  the  lord  in  the  case  of  approvement,  would  seem 
to  arise  from  this,  that  the  lord  having  made  a  grant  over 
the  whole  waste,  his  right  to  inclose  is  treated  as  a  right 
conditional  upon  his  establishing  that  there  is  sufficient 
waste  left  for  the  tenant  to  enjoy  the  right  of  common 
granted,  whereas  as  regards  the  lord's  getting  marl,  that  is, 
by  virtue  of  his  ownership  of  the  soil,  subject  only  to  the 
tenants  complaining,  if  they  can  establish  their  complaint, 
of  his'  unduly  availing  himself  of  his  ownership  of  the  soil, 
just  as  the  tenants  may  complain  that  the  lord  turns  too 
many  beasts  on  to  the  common,  in  which  case  the  onus  pro- 
hanai  would  be  on  them. 

I  have  now  dealt  with  all  the  questions  which  have  arisen 
in  this  case,  and  which  are,  in  my  opinion,  material  to  be 
dealt  with.  The  decree  will  be  according  to  the  minutes 
which  I  have  sketched. 

This  is  a  case  in  which  I  consider  it  right  not  to  give  costs 
to  either  of  the  parties.  In  Belts  v.  Thompson  {*)  the  Lord 
Chancellor  varied  the  decree  of  the  Master  of  the  Rolls  by 
not  giving  the  plaintiff  costs.  I  do  not  say  that  the  present 
case  is  similar  m  all  respects  to  that,  but  I  consider  neither 
party  should,  under  all  the  circumstances  of  this  case,  pay 
costs  to  the  other. 

MiNUTBS  OF  Decree  : — Declare  that  the  plaintiff  William  Hall,  as  owner  of 
part  of  the  lands  within  the  manor  of  Coulsdon,  out  of  which  a  quit  rent  of  5s. 
lOfi.  is  payable,  and  as  owner  of  lands  and  tenements  which  were  copjhold  of 
6811  *the  said  manor  and  have  been  enfranchised  under  the  Copyhold  En- 
franchisement Acts,  and  the  other  freehold  tenants  of  the  said  manor,  and  the 
other  owners  of  lands  and  tenements  which  were  copyhold  held  of  the  said 
manor  and  have  been  enfranchised  as  aforesaid,  and  the  copyhold  tenants,  ex- 
cept such  persons  as  the  plaintiffs  in  their  bill  except  from  the  persons  on 
whose  behalf  they  sue,  are  entitled,  in  right  of  and  ads  appendant  or  appurtenant 
to  their  beveral  lands  and  tenements  held  of  the  said  manor,  to  a  right  of  com- 

(')  Law  Rep.,  1  Ch.,  699.         («)  5  T.  R.,  411.        («)  Law  Rep.,  6  Ch.,  732,  789. 
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men  of  pasture  upon  all  the  waste  lands  of  the  said  manor  for  all  manner  of 
cattle  levant  and  couchant  upon  their  respective  lands  within  the  said  manor  ; 
and  let  the  plaintiff  William  Hall,  and  the  other  persons  entitled  as  aforesaid, 
be  quieted  in  the  possession  and  enjoyment  of  their  said  rights. 

Injunction  to  restrain  defendant,  his  agents  and  workmen,  from  inclosing  any 
part  of  the  said  waste  lands  now  uninclosed,  and  from  carrying  away  or  destroy- 
ing the  loam  or  soil  of  the  said  waste  lands  now  uninclosed,  or  the  pasture  or 
herbage  being  or  growing  thereon,  so' as  in  any  manner  to  prevent,  disturb,  or 
interfere  with  the  exercise  by  the  plaintiff  William  Hall  or  the  other  persons 
entitled  as  aforesaid,  or  any  of  them,  of  their  said  rights  hereinbefore  declared 
in  and  over  the  said  waste  lands  now  uninclosed. 

Solicitors:  Home  &  Hunter^  agents  for  Samuel  Potter, 
Cheapside  ;  E.  &  H,  Tylee\  Wickham  &  Moberly. 


[4  Chancery  Division,  682.] 
C.J.B.,  Jan.  16,  1877. 
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BiU  of  Sale — RegistraHon — Act  of  Bankruptcy — AaiifftunerU  of  tohole  Property  to  secure 
Exkting  Debt  and  Fresh  Advance — Agreement  not  to  register,  hut  that  new  BiU  of 
Sale  should  be  given  vhen  required  by  Grantee — BiUs  of  Sale  Act^  1864  (17  <fcl8 
Vict.  c.  86). 

A  trader  gave  to  one  of  his  creditors  a  bill  of  sale  of  all  his  property  to  secure  a 
then  existing  debt  and  a  fresh  advance.  It  was  verbally  agreed  that  the  bill  of  sale 
should  not  be  registered,  but  that  the  grantor  should  give  a  new  bill  of  sale  in  sub- 
stitution for  the  nrst  when  required  to  do  so  by  the  grantee.  More  than  two  months 
before  the  grantee  filed  a  liquidation  petition  a  new  bill  of  sale  was  given,  and  was 
registered,  and  the  grantee  put  a  man  in  possession  of  the  property.  But  the 
grantor's  name  remained  on  the  premises  as  the  ostensible  occapier  of  them  : 

Meld,  that,  there  having  been  a  sufficient  fresh  advance  when  the  first  bill  of  sale 
was  given,  the  substituted  bill  of  sale  was  good  as  against  the  trustee  in  the  liqui- 
dation. 

Mt  parte  Cohen  (*)  and  Ez  parte  Stevens  O  distinguished. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Poole  County  Court. 

John  Jackson  was  the  proprietor  of  some  billiard  rooms 
at  Bournemouth;  Prior  to  the  16th  of  May,  1876,  W.  J. 
Hall  had  advanced  him  several  sums  of  monejr,  amounting 
in  the  whole  to  £45,  of  which  there  then  remained  due  the 
sum  of  £39  155.  On  the  16th  of  May  he  applied  to  Hall  for 
a  further  loan,  which  Hall  declined  to  n^ake  unless  Jacksoii 
would  give  him  some  security  for  the  existing  debt,  as  well 
as  the  fresh  advance.  Jackson  agreed  to  give  a  bill  of  sale 
of  the  furniture  and  effects  belonging  to  him  at  the  billiard 
room,  which  was  in  fact  the  whole  of  his  property.  He 
requested  Hall  not  to  register  the  bill  of  sale,  and  Hall 

Sromised  that  he  would  not,  but  Jackson  promised  that,  if 
[all  should  at  any  time  require  another  bill  of  sale  in  place 

(»)  Law  Rep.,  7  Oh.,  20.  {^)  Lav  Rep.,  20  Eq„  786. 
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of  the  first,  he  would  give  it.  The  bill  of  sale  was  executed 
on  the  29th  of  May,  1876,  and  by  it  Jackson  assigned  tlie 
property  in  question  to  Hall  to  secure  the  repayment  of 
£60,  Hail  making  him  a  fresh  advance  of  £20  5^.  This  bill 
of  sale  was  not  registered.  Hall  afterwards  applied  to 
Jackson  to  execute  another  bill*  of  sale  of  the  same  property, 
683]  *and  Jackson  did  so  on  the  3d  of  July,  1876.  This 
bill  of  sale  was  registered  on  the  6tk  of  July,  1876.  On  the 
24th  of  July  Hall  put  a  man  in  possession  of  the  property; 
Jackson's  name,  nowever,  remained  over  the  door  of  the 
billiard  rooms.  On  the  27th  of  September  Jackson  filed  a 
liquidation  petition,  under  which,  on  the  14th  of  October, 
H.  Pratt  was  appointed  trustee.  He  applied  to  the  county 
court  for  an  order  to  set' aside  the  bill  of  sale  as  fraudulent 
against  him. 

The  judge  ordered  it  to  be  set  aside. 

Hall  appealed. 

Pollard^  for  the  appellant :  The  bill  of  sale  is  not  an  act 
of  bankruptcy,  for  it  was  given  in  pursuance  of  the  agree- 
ment entered  into  when  the  fresh  advance  was  made :  Harris 
V.  Jiick€it{');  Ex  parte  Fisher  {^)  \  Mercer  v.  Peterson  {*); 
Lomax  v.  Btbxtoni^).  • 

Oswald^  for  the  trustee:  No  fresh  advance  was  made 
when  the  second  bill  of  sale  was  given,  and  that  is  the  bill 
of  sale  which  has  been  set  aside.  The  first  bill  of  sale  was 
void  as  against  the  trustee,  because  it  was  not  registered. 
No  possession  was  taken  suflScient  to  satisfy  the  require- 
ments of  the  Bills  of  Sale  Act.  The  parol  agreement  can- 
not help  the  title  of  the  appellant :  Ex  parte  Coheni^) ;  Ex 
parte  Stevens  ("). 

Bacon,  C.J.:  The  argument  on  behalf  of  the  respondent 
is,  that  the  execution  of  the  bill  of  sale  in  July  was  an  act 
of  bankruptcy.  Now  the  debtor  owed  his  creditor  £40,  and 
he  received  from  him  a  fresh  advance  of  £20,  and  in  con- 
sideration of  that  advance  he  gave  the  first  bill  of  sale  for 
the  old  and  the  new  debts.  That  new  advance  was  a  suffi- 
cient equivalent.  Then  there  was  a  stipulation  that  the  bill 
684]  of  sale  should  not  be  registered,  and  that  a  new  bill  *of 
sale  should  be  given  when  the  creditor  required  it.  Was 
that  an  unlawful  agreement  ?  It  bears  no  resemblance  what- 
ever to  that  which  was  done  in  Ex  parte  Cohen  i^)  and  Ex 
parte  Stevens  (*)  for  the  purpose  of  evading  the  wholesome 

(»)  4  H.  A  N.,  1.  (*)  Law  Rep.,  6  C.  P.,  107. 

(«)  Law  Rep.,  7  Ch.,  686.  (*)  Law  Rep..  7  Ch.,  20. 

(»)  Law  Rep.,  2  Ex.,  804;  Law  Rep.,    (•)  Law  Rep.,  20  Eq.,  786. 
8  Ex.,  104. 
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provisions  of  the  Bills  of  Sale  Act  by  means  of  a  connivance 
between  the  debtor  and  the  creditor.  The  creditor  could  at 
any  time  have  enforced  the  performance  of  the  agreement 
to  give  a  new  bill  of  sale ;  he  would  have  been  entitled  to 
have  it  specifically  performed.  It  was  a  perfectly  lawful 
agreement.  Then,  in  July,  the  creditor  did  exercise  his 
right,  and  the  debtor  readily  complied.  A  new  bill  of  sale 
was  given  in  Julv,  and  it  was  duly  registered.  It  was  a 
perfectly  valid  bill  of  sale,  and  was  not  an  act  of  bank- 
ruptcy. In  the  same  month  of  July  the  creditor  took 
Eossession  of  the  property.  There  was  no  appearance  of 
ankruptcy  then,  and  when  the  bankruptcy  did  come  the 
property  was  in  the  actual  possession  of  the  creditor  under 
the  provisions  of  the  bill  of  sale.  Unless  the  original  bill  of 
sale  was  an  act  of  bankruptcy,  or  the  second  bill  of  sale  was 
an  act  of  bankruptcj^,  there  can  be  no  objection  to  the  trans- 
action. The  cases  cited  are  quite  consistent  with  the  con- 
clusion to  which  I  come,  that  the  bill  of  sale  of  July  is 
valid,  because  it  was  given  in  performance  of  the  prior  valid 
agreement.  The  order  of  the  county  court  must  be  dis- 
charged. 

Solicitors  for  appellant :  Lumley  &  Lumley. 
Solicitors  for  respondent :  Neat  &  Philpoi^  agents  for  J. 
Robinson,  Bournemouth. 


[4  Chancery  Division,  685.] 
C.J.B.,  Jan.  29,  1877. 

*In  re  Pkyce.     Ex  parte  Rensburg.         [685 

Reputed  Ownenkip — Chose  m  Action — Debenture  of  Company — Jndoreement  in  Blank 
— Equitable  Aeaignment — Notice  to  Company — D^ie  due  to  Bankrupt  in  the  Course 
of  his  Trade— Bankruptcy  Act,  1869  (32  <j6  88  VicL  c.  71),  s.  15,  subs.  6. 

A  debenture  of  a  joint  stock  company,  by  which  the  company  undertake  to  pay 
a  sum  of  money,  with  interest,  and  cnarj^e  their  undertaking  andf  property  with  the 

Sayment  thereof,  is  a  chose  in  action  within  the  meaning  of  sect  15,  sub-sect  5,  of  the 
ankruptcy  Act,  1869. 

An  assignment  of  such  a  debenture  by  indorsement  in  blank  confers  a  good  title 
on  the  assignee  as  against  the  trustee  in  bankruptcy  of  the  assignor,  notwithstand- 
ing that  the  assignee  gives  no  notice  to  the  company  until  after  the  commencement 
of  the  bankruptcy. 

The  words  "debts  due  to  the  bankrupt  in  the  course  of  his  trade''  in  sect.  16, 
sub-sect  6,  of  the  Bankruptcy  Act,  1869,  do  not  extend  to  all  debts  due  to  the  bank- 
rupt during  the  period  of  his  trading,  but  include  only  debts  connected  with  the 
trade. 

20  Eng.  Rep.  106 
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ABATEMENT  OF  PRICE. 
See  YE2n>0E  akd  Yxndee,  691,  696  note. 


ACCESSORY. 
Bee  O&DCiKAL  Law,  870,  872  note. 


ACCIDENT. 
Bee  Admuultt,  678,  582. 


ACCOMPLICE. 
Bee  CaDUifAL  Law,  870,  872  note. 


ACCORD  AND  SATISFACTION. 
^'Wbongdokbs,  886,  840  note. 


ADMIRALTY. 

1.  CoUieian.  Dnrine  a  very  yiolent 
gale  a  brig  adrift  in  the  Tyne  drove 
down  on  a  steamer  which  was  lying 


properly  moored  to  mooring  baoys 
placed  there  by  the  harbor  authorities. 
On  the  brig  striking  the  steamer  the 
ring  of  one  of  the  buoys  carried  away, 
and  the  steamer  got  adrift,  and  drove 
down  the  river,  and  ultimately  came  in 
contact  with  and  did  damage  to  a  bark, 
whose  owners  instituted  a  cause  of 
damage  against  the  steamer  in  the 
county  court  of  Northumberland,  to 
recover  for  the  damage  done  to  their 
vessel  by  the  steamer. 

At  the  hearing  it  was  proved  that 
the  chain  cables  of  the  steamer  had 
been  unbent  at  the  time  she  got  adrift, 
and  that  no  look-out  had  previously 
been  kept  on  deck,  though  it  was 
known  that  the  weather  was  getting 
worse: 

ffeldf  on  appeal,  affirming  the  deci- 
sion of  the  court  below,  that  a  defence 
of  inevitable  accident,  set  up  by  the 
owners  of  the  steamer,  was  not  sus- 
tained, and  that  the  steamer  was 
alone  to  blame  for  the  collision.  The 
Pladda,  573 

2.  The  steamer  C,  coming  into  the  St. 
Katharine's  Docks,  fell  against  two 
barges,  and  drove  them  against  a  ves- 
sel called  the  V.,  which  was  lying 
alongside  the  St.  Katharine's  Wharf ;  a 
skiff  was  between  the  V.  and  the 
wharf,  and  in  such  a  position  as  not  to 
be  visible  to  those  on  board  the  C. 
By  reason  of  the  C.  falling  against  the 
barges  the  Y.  was  driven  towards  the 
wharf,  and  crushed  the  skiff  against 
the  wharf.  At  the  time  of  the  collision 
the  C.  was  within  the  prescribed  limits 
within  which  the  jurisdiction  of  the 
dock-master  extencfed,  and  she  was 
coming  into  dock  under  the  direction 
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of  the  dock-master.  A  cause  of  dam* 
age  was  instituted  in  the  City  of  Lon- 
don Court  on  behalf  of  the  owner  of 
the  skiff  and  the  owners  of  her  cargo 
against  the  owners  of  the  C.  to  recover 
for  the  damage  done  to  the  skiff  and 
her  cargo ; 

Held,  on  appeal  (reversing  the  judg- 
ment of  the  court  below),  that  the  ac- 
cident might  have  been  avoided  if  the 
master  of  the  C.  had  taken  proper  pre- 
cautions in  entering  the  dock,  and  that 
the  C.  must  be  condemned  in  the  dam- 
age proceeded  for.     Tke  Cynthia.     682 

8.  Demurrage.  Defendants  chartered 
plaintiffs'  ship  to  carry  a  cargo  of  rice 
to  a  good  and  safe  port,  ^ling  at 
another  port  for  orders  which  were  to 
be  forwarded  within  forty-eight  hours 
after  notice  of  her  arrival  or  lay-days 
to  count.  Twelve  working  laying  days 
to  be  allowed  the  freighters  for  loading 
the  ship  at  port  of  loading  and  waiting 
for  orders  at  port  of  call,  and  fifteen 
days  on  demurrage  allowed  over  and 
above  the  laying  days,  at  4d.  per  ton 
per  day.  It  was  further  agreed  "  that 
the  liability  of  the  cliarterers  shall 
cease  as  soon  as  the  cargo  \b  on  board, 
provided  the  same  is  worth  the  freight 
at  port  of  discharge,  but  the  owners  of 
tlie  ship  to  have  an  absolute  lien  on 
the  cargo  for  all  freight,  dead  freight, 
and  demurrage,  which  they  shall  be 
bound  to  exercise."  The  ship  arrived 
at  the  port  of  call  with  a  cargo  worth 
the  freight,  and  notice  was  given  to 
the  defendants. 

In  an  action  against  the  charterers 
(who  had  sold  the  cargo  before  arrival 
at  the  port  of  call)  two  breaches  of 
contract  were  assigned :  1,  that  the 
defendants  did  not  give  orders  as  to 
the  ship's  port  of  discharge;  2,  that 
they  gave  orders  for  the  ship  to  dis- 
charge at  a  port  which  was  not  a  good 
and  safe  povt;  whereby  the  plaintiffs 
were  delayed  and  put  to  expense  in 
obtaining  payment  of  the  freight : 

Held,  amrming  the  judgment  of  the 
Common  Pleas  Division,  that  the  ex- 
oneration clause  discharged  the  defen- 
dants from  liability  for  the  breaches. 
French  v.  Oerber.  507 

4.  Freight.  On  the  1st  of  December, 
1^74,  M.,  the  owner  of  a  ship,  then  at 
San  Francisco,  mortgaged  it  to  the 
plaintiffs  for  £7,500  and  further  ad- 
vances. On  the  2d  of  December,  the 
captain  procured  a  cargo  of  wheat  *'  on 


account  of  the  ship,"  which  cargo  was 
consigned  to  the  order  of  the  shippers 
under  bills  of  lading  stating  the  freight 
payable  on  delivery  to  be  1«.  per  ton, 
and  the  shippers  drew  bills  on  M.  for 
the  price  at  sixty  days'  sight,  which 
were  attached  to  the  bills  of  lading, 
and  were  accepted  by  M.  The  ordi- 
nary freight  at  this  time  was  65#.  per 
ton.  In  pursuance  of  previous  ar- 
rangements, the  defendants  advanced 
to  JM.,  on  the  4th  of  January,  1876, 
£8,000,  and  on  the  22d  of  February  a 
further  sum  of  £9,000,  on  the  security 
of  the  cargo,  to  meet  the  bills  of  ex- 
change, it  being  arranged  that  they 
should  sell  the  cargo  and  receive  the 
proceeds  on  M.'s  account.  On  the  19th 
of  February  the  defendants  and  M. 
sold  the  cargo  to  J.  dk  Co.  for  43<.  Bd, 
a  quarter,,  the  contract  stating,  "  as 
cargo  is  coming  on  ship's  account, 
freight  is  to  be  computed  at  65<.  per 
ton."  The  bills  of  exchange  were  met 
by  M.  with  the  money  advanced  by 
the  defendants,  and  on  tiie  26th  of  Feb- 
ruary M.  handed  to  them  the  bills  of 
•lading  (indorsed  by  the  shippers),  and 
assigned  to  them  the  freight  as  at  55<. 
per  ton.  When  the  ship  arrived,  the 
plaintiffs  took  possession  of  her,  and 
claimed  payment  of  freight  at  65«.  per 
ton: 

Held,  that  as  the  property  in  the 
goods  remained  in  the  shippers,  the 
contract  for  1«.  freight  was  valid ;  but 
that  there  was  no  contract  for  freight 
at  65«.,  and  that  the  66».,  though  ciJled 
freight,  was,  in  fact,  part  of  the  pur- 
chase-money ;  and,  therefore  (reversing 
the  judgment  of  the  Common  Pleas 
Division),  that  the  plaintiffs,  as  mort- 
gagees of  the  ship,  were  entitled  to  1«. 
freight  only,  and  not  to  55«.  Kdth  v. 
Burrowa.  487 

5.  General  average.  A  ship  sailed  well 
equipped  and  manned  for  the  voya^, 
having  a  donkey  engine  on  board  ana  a 
reasonable  supply  of  coals  to  work  it 
for  pumping  purposes.  The  ship  met 
with  very  heavy  weather  and  sprang 
aleak,  and  in  order  to  keep  her  afloat, 
it  became  necessary  to  use  the  engine 
for  pumping,  and  the  coals  running 
short,  the  captain  burnt  with  the  coals 
the  ship's  spare  spars  and  some  of  her 
cargo : 

Held,  that  the  sacrifice  of  the  spars 
and  cargo  was  general  average.  Jiob- 
in9on  V.  Price.  854 
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6.  8ahage.  A  cause  of  distribution  of 
salvage  was  instituted  on  behalf  of  some 
of  the  crew  of  a  steamship  against  the 
owners  of  the  steamship.  The  owners 
of  the  steamship  appeared  to  defend 
the  suit,  and  in  their  statement  of  de- 
fence, alleged  in  effect  that,  subse- 
quently to  the  salvage  services,  but  be- 
fore any  amount  had  been  paid  in  re- 
spect of  such  services,  fourteen  of  Uie 
plaintiffs  had  by  deed,  in  considera- 
tion of  sums  varying  from  £1  to  10«. 
paid  them  by  tlie  defendants,  assigned 
to  the  defendants  all  their  respective 
shares  of  salvage  reward.  The  plain- 
tiffs demurred  to  the  paragraphs  of  the 
statement  of  defence  containing  these 
allegations. 

The  court  sustained  the  demurrer. 
The  Rosario,  679 

See  Chakterpartt,  266. 
Jurisdiction,  446. 


AGENT. 
Bee  Frinoipal  and  Agkit. 


AGREEMENT. 

1.  Circumstances  in  the  conduct  of  two 
pai*ties  may  establish  a  binding  con- 
tract between  them,  although  the  agree- 
ment, reduced  into  writing  as  a  <&aft, 
has  not  been  formally  executed  by 
either. 

2.  In  such  a  case  the  word  "  approved " 
written  by  one  of  the  parties  at  the 
end  of  the  draft  agreement  must  be 
taken  as  an  approval  of  the  substance 
of  the  draft,  and  not,  as  in  the  case  of 
a  conveyancer's  or  solicitor's  draft,  an 
approval  of  the  mere  form. 

8.  B.  had  for  some  years  supplied  the  M. 
Railway  Company  with  coals.  At  last 
it  was  suggested  by  B.  that  a  contract 
should  be  entered  into  between  them. 
After  their  agents  had  met  together 
the  terms  of  agreement  were  drawn  up 
by  the  agent  of  the  M.  Company  and 
sent  to  S.  B.  filled  np  certain  parts 
of  it  which  had  been  left  in  blank,  and 
introduced  the  name  of  the  gentleman 
who  was  to  act  as  arbitrator  in  case  of 


differences  between  the  parties,  wrote 
"approved"  at  the  end  of  the  paper, 
and  signed  his  own  name.  B.'s  agent 
sent  back  the  paper  to  the  agent  of 
the  M.  Company,  who  put  it  in  his 
desk,  and  nothing  farther  was  done  in 
the  way  of  a  formal  execution  of  it. 
Both  parties  for  some  time  acted  in 
accordance  with  the  arrangements  men- 
tioned in  the  paper,  coals  were  sup- 
plied and  payments  made  as  therein 
stated,  and  when  some  complaints  of 
inexactness  in  the  supply  of  cojals,  ac- 
cording to  the  terms  stat&d  in  the  paper, 
were  made  by  the  M.  Company,  there 
were  explanations  and  excuses  given 
by  B.,  and  the  "contract"  was  men- 
tioned in  the  correspondence,  and  mat- 
ters went  on  as  before.  Finally  dis- 
agpreements  arose,  and  B.  denied  that 
the/e  was  any  contract  which  bound 
him  in  the  matter : 

Held,  that  these  facts,  and  the  actual 
conduct  of  the  parties,  established  the 
existence  of  such  a  contract,  and  there 
havine  been  a  clear  breach  of  it  B. 
must  be  held  liable  upon  it. 

4.  B.  was  the  chief  partner  in  a  partner- 
ship of  three  persons.  The  word  "  ap- 
proved" written  by  him  and  signed 
with  his  name  was  treated  as  an  assent 
binding  on  all  the  partners  (whose 
names  were  mentioned  in  the  paper), 
although  the  usual  form  of  signature  of 
the  partnership  was  that  of  "  B.  <b 
Sons." 

6.  A  mere  mental  assent  to  the  terms 
stated  in  a  proposed  contract  would 
not  be  binding,  but  acting  upon  those 
terms,  by  sending  coals^  in  the  auanti- 
ties  and  at  tlie  prices  liientionea  in  it, 
amounted  to  sufficient  to  show  the 
adoption  of  the  writing  previously  al- 
tered and  sent,  and  to  constitute  it  a 
valid  contract. 

6.  Per  Lord  Blackburx  :  The  onus  of 
showing  that  both  parties  had  acted 
on  the  terms  of  an  agreement  which 
had  not  been,  in  due  form,  executed 
by  either,  lies  upon  the  party  who  rests 
his  case  on  that  circumstance.  Brog^ 
den  V.  Metropolitan  Hailway,  171, 

199  no^. 

7.  That  debts  due  to  stockbrokers  shall 
be  first  paid,  invalid.  Jb  parte  Saf- 
fery.  758 

Bee  Admiralty,  487. 
Carrier,  625. 
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AGREEMENT— ^xm^ftiMd 

Bee  Charterparty,  266. 

Limitations,  Statute  of,  564,  568  n. 

Performance,  30. 

Restraint  of  Trade,  800,  808  note. 


ALTERATIONS. 
See  Wills,  589,  594  note. 


ANIMALS. 
See  Ceueltt  to  Amdcals,  668,  664  note. 


APPEARANCE. 

1.  A  collision  took  place  at  sea,  about  ten 
pailes  from  the  South  Stack  Lifht 
House,  between  an  American  and  a 
Spanish  vessel.  Both  vessels  sunk  in 
consequence  of  the  collision,  and  the 
onwers  of  the  American  vessel  applied 
in  the  registry  for  leave  to  issue  a  writ 
for  service  out  of  the  jurisdiction  in 
an  action  to  recover  compensation  for 
the  loss  of  their  vessel,  against  a  Brit- 
ish subject  resident  in  Spain,  who  was 
alleged  to  be  one  of  the  owners  of  the 
Spanish  vessel  The  Registrar  having 
granted  the  necessary  leave,  the  writ 
was  issued  and  service  was  effected  on 
the  defendant  in  Spain.  Thereupon  an 
appearance  under  protest  was  entered 
on  his  behalf.  Afterwards,  on  these 
facts  being  brought  before  the  judge  of 
the  Amiralty  Court,  on  motion,  the 
court  ordered  t&e  action  to  be  dis- 
missed : 

Held,  on  appeal,  that  the  order  was 
right 

2.  A  defendant  in  an  admiralty  action 
desiring  to  object  to  the  jurisdiction 
of  the  court,  may  enter  an  appearance 
under  protest,  in  accordance  with  the 
practice  in  force  in  the  Uigh  Court  of 
Admiralty  before  the  coming  into  op- 
eration of  the  Judicature  Acta.     Tke 

Viva.  672 


APPOINTMENT. 
See  Power,  778. 


ARREST. 

1.  In  an  action  for  false  imprisonment, 
defendant  set  up  as  a  defence  that  he 
had  had  no  notice  of  action,  to  which 
he  was  entitled  under  r.  113  of  24  A  2fi 
Vict.  c.  96 :  for  that  he  had  caused  plain- 
tiff to  be  arrested  under  s.  103,  believ- 
ing he  had  found  her  committing  a 
felony.  The  jury  found  that  plaintiff 
had  not  committed  the  felony,  but  that 
defendant  bona  fide  believed,  and  on 
reasonable  grounds,  in  the  existence  of 
facts  which  would  have  justified  him 
in  acting  as  he  had  done.  On  this 
finding  the  verdict  was  entered  for  de- 
fendant. Plaintiff  had  not  been  ap- 
prehended on  the  spot  where  defendant 
believed  he  had  found  her  committing 
the  felony,  and  the  question,  whether 
or  not  she  had  been  "  immediately  ap> 
prehended,*'  had  not  been  left  to  the 
jury : 

Held,  that  this  was  a  question  of  fact 
for  the  jury  which  ought  to  have  beeu 
left  to  them,  and  that  there  must  there- 
fore be  a  new  triaL     Oriffith  v.  Taylor. 

469,  468  noU. 

See  Factor,  486,  499  note. 


ASSENT. 
See  Aoeeement,  171,  199  note. 


ASSIGNMENT. 

See  Bankruptcy,  841. 
Insurance,  Life,  653. 


ATTORNEYS'  LIEN. 
See  BAKKRuncY,  736. 


AUTHORITY. 
See  Officers,  614,  622  note. 


AVERAGE. 
See  Admiralty,  864. 
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B. 

BANKER. 
8ae  FoROKD  Chkok,  426. 


BANKRUPTCY. 

1.  H.  and  C.  having  with  W.  S.  and  two 
other  persons  for  themselves  and  each 
of  them,  and  any  two,  three,  or  four  of 
them,  jointly  and  severally  bound  them- 
selves to  the  respondent  m  a  large  sum 
of  money  to  secure  advances  to  be  made 
to  W.  S. ;  H.  and  C,  who  carried  on 
business  in  partnership,  were  adjudi- 
cated insolvents,  both  in  respect  of 
their  separate  estates  and  their  joint 
estate,  upon  their  own  application,  un- 
der the  local  Insolvent  Act. 

C.  and  H.  each  entered  the  debt 
(which  was  unconnected  with  their 
partnership  business^  to  the  respondents 
under  the  bond  in  the  schedule  of  his 
separate  estate.  The  respondent  was 
suDseqnently  admitted  to  prove  the 
same  against  the  joipt  estate: 

Held,  that,  under  the  bankruptcy  law 
of  England  as  it  existed  in  1841,  which 
had  been  introduced  into  the  colony 
concurrently  with  the  Insolvent  Act, 
the  respondent  was  properly  admitted 
to  prove  against  the  joint  estate  pari 
passu  with  the  partnership  creditors. 

2.  No  distinction  can  be  drawn  between 
joint  debts  so  as  to  exclude  from  proof 
against  the  joint  estate  of  any  joint 
debt  which  is  not  shown  to  have  been 
incurred  in  the  strict  sense  of  the  term 
as  a  partnership  transaction,  and  as 
arising  out  of  partnership  business, 
either  under  the  said  bankruptcy  law 
or  under  sects.  4  or  17  of  the  Insol- 
vent Act.     JJoarev,  Onenlal  Bank,  126 

S.  By  arrangement  previously  made  be- 
tween the  parties,  G.  drew  "bills  on  S., 
and  S.  drew  bills  on  G. ;  the  accept- 
ances were,  in  form,  duly  given.  Both 
G.  and  S.  were  at  the  time,  and  were 
known  by  each  other  to  be  insolvent, 
and  to  be  contemplating  bankruptcy. 
Some  of  these  bills,  amounting  to 
£1,727,  were  purchased  by  J.  for  a  sum 
of  £2(K).  J.  had  before  been  a  dis- 
counter of  bilLs,  but  not  a  purchaser  of 
them.     lie  knew  at  t!ie  time  that  G. 


was  in  embarrassed  circumstances,  but 
believed  that  G.  possessed  assets.  He 
knew  too  that  certain  persons  could 
give  him  full  information  as  to  G.'s 
affairs,  but  he  made  no  inquiries  from 
them.  He  declined  to  discount  these 
bills,  but  purchased  them.  G.  became 
bankrupt.  J.  proposed  to  prove  against 
G.'s  estate  for  the  full  amount  of  the 
bills.  The  trustee  in  bankruptcy  gave 
him  notice  that  "at  the  date  of  the 
bankruptcy  of  G.  you  were  not  the 
holder  of  the  biUs  of  exchange  in  the 
affidavit  mentioned,  or  any  of  them,  for 
value,  and  could  not  then  have  main- 
tained an  action  against  G.  thereon,  if 
he  had  not  become  bankrupt"  In  the 
County  Court,  in  'Bankruptcy,  this  ob- 
jection of  the  trustee  was  adopted,  and 
the  proof  of  J.  upon  the  bills  was  re- 
stricted to  the  £200.  The  Chie(  Judge 
in  Bankruptcy  reversed  this  decision 
and  ordered  a  proof  to  be  allowed  for 
the  full  amount  of  the  bills.  The  Court 
of  Appeal  reversed  this  order,  and 
restricted  the  proof  to  the  amount  paid 
for  the  purchase  of  the  bills.  On  ap- 
peal to  this  House : 

Jleldf  first,  that  the  form  of  the  no- 
tice was  sufficient  under  the  Bankruptcy 
Orders  of  1870.  Secondly,  that  tho 
order  of  the  Chief  Judge  in  Bankruptcy  * 
must  be  discharged,  for  that,  under  the 
circumstances  proved  in  the  case,  J. 
must  be  taken  to  have  had  notice  that 
the  bills  were  fraudulent. 

4.  Per  Lord  O'Haoan  :  Qucere,  whether 
the  argument  that  the  notice  of  objec- 
tion to  the  title  of  a  holder  of  bills  was 
too  vague  and  general  in  its  terms,  could 
be  brought  forward  in  this  House  on 
appeal,  where  no  such  point  had  been 
taken  in  the  court  below. 

5.  Per  Lord  Blackburn  :  Though  since 
the  repeal  of  the  usury  laws,  the  fact 
of  taking  a  bill  at  considerable  under- 
value is  not,  of  itself,  sufficient  to  affect 
the  title  of  the  holder,  it  is  an  impor- 
tant element  in  considering  whether 
the  man  who  gave  the  undervalue  was 
acting  bonaJuU,  in  ignorance  and  error, 
or  was  assisting  in  committing  a  fraud, 
and  avoided  making  inquiries  because 
they.might  be  injurious  to  him.  Jopes 
V.  Gordon,  127 

6.  B.,  having  presented  a  petition  for  the 
liquidation  of  his  affairs,  the  statutory 
majoiity  of  his  creditors  passed  a  res- 
olution accepting  a  composition  pay- 
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able  in  three  instiilmeiits,  the  last  in- 
stalment  to  be  guaranteed  by  the  de- 
fendant. The  defendant  signed  a  guar- 
antee accordingly,  and  a  deed  was  made 
between  B.,  the  defendant,  and  certain 
persons  called  "the  inspectors."  The 
creditors  of  B.  were  also  made  parties 
to  the  deed,  but  some  of  them  did  not 
execute  it.  By  the  deed,  after  reciting 
that  it  had  been  agreed  that,  until  pay- 
ment of  the  composition,  B.  should  carry 
on  his  business  under  the  inspectors,  it 
was  provided  that  if  B.  should  make 
default  in  the  payment  of  it,  or  if  it 
should  appear  to  the  inspectors,  from 
the  state  of  his  business  or  otherwise, 
that  the  instalments  would  not  be  duly 
met,  it  should  be  lawful  for  them  to 
apply  to  the  Court  of  Bankruptcy  to 
adjudf  e  him  a  bankrupt,  and  without 
prejudice  to'  this  right  it  should  be 
lawful  for  them  in  any  such  event  to 
require  him  to  assign  all  his  property 
to  them,  as  if  they  were  trustees  under 
liquidation  proceedings,  and  further, 
that,  *'in  the  event  of  B.  being  adjudi- 
cated bankrupt,  or  of  a  conveyance  or 
assignment  of  his  property  being  made 
or  required  under  the  provisions  of  the 
deed  before  full  payment  of  the  compo- 
sition, the  defendant  should  be  released 
'  from  his  guarantee."  B.,  having  made 
default  in  payment  of  the  second  in- 
stalment, was  made  bankrupt  on  the 
petition  of  a  creditor  who  was  not  bound 
by  the  resolution,  and  had  not  executed 
the  deed.  After  the  bankruptcy  he 
made  default  in  payment  of  the  third 
instalment : 

Held^  affirming  the  judgment  of  the 
Queen's  Bench  Division,  that  the  de- 
fendant was  liable;  as  he  could  only 
be  released  from  his  guarantee  by  a 
bankruptcy  procured  by  the  inspectors 
under  tne  provisions  of  the  deed.  Olegg 
V.  GiJhey,  281 

7.  The  creditors  of  a  debtor  who  had  filed 
a  liquidation  petition  resolved  to  accept 
a  composition,  payable  in  two  instal- 
ments, the  second  instalment  being  se- 
cured by  th^  joint  and  several  promis- 
sory note  of  two  sureties.  No  trustee 
was  appointed.  The  debtor's  solicitor 
registered  the  resolution,  and  he,  by 
means  of  money  supplied  to  him  by 
the  debtor,  paid  the  creditors  the  first 
instalment.  A  sum  sufficient  to  pro- 
vide for  the  payment  of  the  second  in- 
stalment was'  placed  in  the  solicitor's 
hands,  partly  by  the  debtor,  but  mainly 
by  one  of  the  sureties.    The   debtor 


gave  the  surety  a  bill  of  sale  as  se- 
curity for  the  amount  which  he  ad- 
vanced. The  solicitor  sent  a  circular 
to  the  creditors,  stating  that  he  should 
be  prepared  on  a  specified  da}'  to  pay 
them  the  second  instalment  at  his  office. 
He  after  this  paid  some  of  the  credit- 
ors, but  most  of  them  were  left  unpaid. 
One  of  the  latter  applied  to  the  court 
for  an  order  that  the  solicitor  should 
pay  him.  The  solicitor  claimed  a  lien 
on  the  moneys  in  his  hands  for  costs 
due  to  him  by  the  debtor,  who  had  ab^ 
sconded : 

Hdd,  that  the  solicitor  had  consti- 
tuted himself  a  trustee  of  the  money 
for  the  creditors,  and  that  the  court  had 
jurisdiction  to  order  him  to  pay  the 
applicant  his  proportion  of  the  second 
instalment,  which  he  was  accordingly 
ordered  to  pay,  with  the  applicant's 
costs.     Matta-  of  Clark.  7S5 

8.  An  undischarged  debtor  went  into  busi- 
ness again,  and  afterwards  filed  a  sec- 
ond liquidation  petition.  His  creditors, 
old  and  new,  empowered  the  trustee  to 
sell  the  debtor's  estate  to  him  for  £475, 
upon  payment  of  which  sum  he  was  to 
be  entitled  to  his  discharge.  The 
money  was  paid,  and  was  then  claimed 
by  the  trustee  under  the  first  liquida- 
tion. The  court  decided  in  favor  of 
that  claim.  The  second  trustee  there- 
upon claimed  the^debtor's  stock-in-trade 
and  effects  : 

Hdd  (reversing  the  decision  of  the 
County  Court  Judge),  that  the  debtor, 
having  paid  the  £475,  was  free  from  the 
claims  of  all  hu  creditors,  and  was  en- 
titled to  retain  whatever  property  he 
had  acquired.     Matter  of  Caughey,  Ti9 

9.  An  assignment  of  part  of  the  property 
of  a  man  who  is  unable  to  meet  his  en- 
gagements to  a  trustee  for  a  special  class 
of  creditors  is  not  prevented  from  being 
a  fraudulent  preference  by  any  amount 
of  pressure. 

10.  According  to  the  rules  of  the  Stock 
Exchange  a  member  who  is  unable  to 
meet  his  engagements  on  the  Stock  Ex- 
change is  declared  a  defaulter,  ceases 
to  be  a  member,  and  cannot  be  re-ad- 
mitted unless  he  pays  6«.  SJ.  in  the. 
pound  on  his  Stock  Exchange  debts. 
According  to  the  same  rules  his  Stock 
Exchange  assets  are  collected  by  the 
official  assignees  of  the  Stock  Excliange, 
and  distributed  amon^r  the  Stock  Ex- 
change  creditors.     A  member  who  liad 
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been  declared  a  defaulter  attended  the 
usual  meeting  of  the  Stock  Exchange 
creditors  and  gave  to  the  'official  as- 
signees, for  distribution  among  his 
Stock  Exchange  creditors,  a  check  on 
his  bankers  for  £5,000,  being  about 
five-eighths  of  his  assets,  stating  at  the 
same  time  that  he  had  none  but  Stock 
Exchange  creditors.  On  the  day  after 
this  sum  had  been  distributed  the 
debtor  informed  the  Stock  Exchange 
creditors  that  his  father-in-law  claimed 
to  be  a  creditor  for  a  large  amount  for 
money  lent.  It  did  not  appear  that  up 
to  this  time  the  debtor  had  committed 
any  act  of  bankruptcy,  but  soon  after- 
wards he  filed  a  liquidation  petition, 
and  was  adjudged  bankrupt : 

Held  (reversing  the  decision  of  the 
Registrar),  tliat  the  trustee  in  bank- 
ruptcy was  entitled  to  recover  the 
£5,000  from  the  official  assignees  of  the 
Stock    Exchange.     MaUer  of  Saffery. 

758 

11.  A  debenture  of  a  joint  stock  com- 
pany, by  which  the  company  undertake 
to  pay  a  sum  of  money,  with  interest, 
and  charge  their  undertaking  and  prop- 
erty with  the  payment  thereof,  is  a 
ckMe  in  acHon  within  the  meaning  of 
sect  15,  sub-sect  5,  of  the  Bankruptcy 
Act,  1869. 

12.  An  assignment  of  such  a  debenture 
by  indorsement  in  blank  confers  a  good 
title  on  the  assignee  as  against  the 
trustee  in  bankruptcy  of  the  assignor, 
notwithstanding  that  the  assignee  gives 
no  notice  to  the  company  until  after 
the  commencement  of  the  bankruptcy. 

18.  The  words  **  debts  due  to  the  bank- 
rupt in  the  course  of  his  trade**  i^ 
sept  15,  sub-sect.  6,  of  the  Bankruptcy 
Act,  1869,  do  not  extend  to  all  debts 
due  to  the  bankrupt  during  the  period 
of  .his  trading,  but  include  only  debts 
connected  with  the  trade.  Matter  of 
Pryce.  841 

See  Building  Contbaot,  788. 
Criminal  Law,  874. 
Fraudulent  Conveyanoe,  717,  780. 
Set-off,  99. 


BIGAMY. 
Bee  Criminal  Law,  891,  892  note, 

20  Eng.  Rep.  107 


BILL  OF  EXCHANGE. 

See  Bankruptot,  127. 
Forged  Check,  426. 


BILL  OF  LADING. 
See  Chattel  Mobtgaob,  145. 


BILL  OF  SALE. 
See  Chattel  Mortgage,  889. 


BOARD  OF  HEALTH. 
See  Criminal  Law,  451,  468  note. 


BONA  FIDE. 

See  Bankruptot,  127. 

Chattel  Mortgage,  889. 

Trusts  and  Trustees,  762,  774  noU, 


BONA  FIDE  HOLDER. 

1.  Scrip  certificates,  by  which  it  was  cer- 
tified that,  after  the  payment  of  certain 
instalments,  the  bearer  thereof  would 
be  entitled  to  be  registered  as  the  hold- 
er of  shares  in  a  banking  company, 
were  issued  to  the  plaintiff,  and  by 
him  deposited  with  a  stockbroker  for 
the  purpose  of  paying  the  instalments 
remaining  due,  and  dealing  with  sucli 
certificates  as  the  plaintin  should  di- 
rect. The  broker  in  fraud  of  the  plain- 
tiff, and  without  his  authority,  de- 
posited the  scrip  with  the  defendants 
as  security  for  an  amount  due  from 
him,  the  broker,  to  the  defendants. 
The  defendants  were  not  aware  of  the 
fraud.  It  was  proved  that  the  usago 
among '  bankers,  discounters,  money 
dealers,  and  on  the  Stock  Exchange, 
had  been  for  many  years  to  treat  such 
scrip  certificates  as  negotiable  instru- 
ments transferable  by  mere  delivery : 
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Held^  on  the  authority  of  Ghodunn  v. 
Bobarh  (1  App.  Cos.,  476;  Law  Rep., 
10  Ex.,  337),  that  the  defendants  were 
entitled  to  the  scrip  certificates  as 
against  the  plaintiff,  first,  on  the  ground 
that  by  reason  of  the  usage  the  certifi- 
cates had  become  negotiable  instru- 
ments transferable  by  mere  delivery, 
and,  secondly,  on  the  ground  that  the 
plaintiff,  by  depositing  with  his  broker 
instruments  purporting  to  be  transfer- 
able by  delivery  to  a  bona  fide  holder  for 
value,  was  estopped  from  denying^  that 
they  were  so  transferable.  Runwall  v. 
Metropolitan,  276,  280  'Hole. 


BONDS,  CORPORATE. 
See  Bankkuftot,  841. 


BROKER. 

See  Bankruftgt,  758. 
Faotoe,  486,  499  note. 


BUILDING  CONTRACT. 

1.  A  builder  contracted  with  a  building 
club  to  I  erect  some  houses  for  them  on 
their  own  land.  The  contract  con- 
tained a  stipulation  that,  if  the  con- 
tractor should  neglect  or  refuse  to  pro- 
ceed with  the  work'in  a  proper  manher 
to  the  satisfaction  of  the  architect  of 
the  club,  or  become  bankrupt,  or  in- 
solvent, or  otherwise  rendered  incapa- 
ble of  completing  the  contract,  the 
architect  should  have  power,  after 
giving  two  days'  notice  in  writing  to 
the  contractor,  to  appoint  other  persons 
to  complete  the  work,  and  to  provide 
the  requisite  materials,  and  also  to 
seize  and  retain  all  materials,  plant, 
and  implements;  provided  that  the 
contractor  should  have  drawn  money 
on  account  of  his  contract. 

The  contractor  commenced  the  works 
and  carried  them  on  for  some  time, 
receiving  a  considerable  sum*  from  the 
club.  On  the  30th  of  May  he  filed  a 
liquidiition  petition.  On  the  2d  of  June 
the  architect  of  the  club  gave  notice  to 
tlie  contractor  that,  as  he  had  neglected 


to  proceed  with  the  works,  they  should, 
on  the  expiration  of  two  days,  employ 
other  means  of  completing  the  works, 
and  that  he  must  not  remove  any  ma- 
terials, implements,  or  plant  from  the 
works,  and  on  the  expiration  of  this 
notice  the  club  took  possession  of  the 
materials,  implements,  and  plant : 

Heldy  that  the  club  "were  entitled,  as 
against  the  trustee  in  the  liquidation, 
to  retain  what  they  had  seixed,  the 
seizure  being  a  protected  transaction 
within  sect.  94  of  the  Bankruptcy  Act, 
1869.     Matter  of  Wauffh.  738 


BURTHEN. 

See  Agreement,  171,  199  nets. 
OWKER,  826. 
Peesdxption,  226. 


c. 


CARRIERS. 

1.  The  plaintiff  was  a  brewer  carrying 
on  business  at  B.,  where  the  defendants, 
a  railway  company,  and  the  M.  Com-* 
pany,  another  railway  company,  had 
stations.  Three  firms  of  brewers  also 
carried  on  business  at  B.,  and  their 
premises  respectively  were  connected 
with  the  M.  Railway.  The  plaintiff's 
premises  were  not  connected  with  the 
M.  Railway.  In  order  to  prevent  the 
traffic  of  the  three  firms  from  passing 
wholly  over  the  M.  Railway,  and  to 
divert  some  portion  of  it  to  their  own 
line,  the  defendants  carted  goods  gra- 
tuitously between  their  station  at  B. 
and  the  premises  of  the  three  firms 
respectively,  and  they  also  allowed  cer- 
tain deductions  from  the  rates  charged 
to  the  three  firms  for  the  carriage  of 
their  goods,  the  effect  of  which  was 
that  their  j?oods  were  loaded  and  un- 
loaded by  the  defendants  gratuitously. 
The  defendants  did  not  cart  goods  gra- 
tuitously for  the  plaintiff  between  his 
premises  and  their  station,  and  they 
did  not  allow  to  him  deductions  simi- 
lar to  those  allowed  to  the  three  firms. 
After  carting  the  goods  for  the  three 
firms  gratuitously  and  allowing  them 
the  deductions  before-mentioned,  the 
defendants  derived  a  profit  from  the 
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traffic,  and  ihey  had  not  any  intention 
to  prejudico  the  plaintiff: 

Beui,  that  the  gratuitous  carting, 
loading,  and  unloading  of  the  goods 
for  the  three  firms  was  an  undue  pref- 
erence granted  to  them  by  the  defen- 
dants, and  was  in  contravention  of  8 
A  9  Vict.  c.  20,  s.  90,  and  17  A  18 
Vict.  c.  81,  B.  2,  and  that  the  plaintiff 
was  entitled  to  maintain  an  action  to 
recover  the  amounts  paid  by  him  to 
the  defendants  which  represented  the 
cost  of  carting  his  goods  between  his 
premises  and  their  station  at  B.,  and  of 
loading  and  unloading  the  same.  ^Ster- 
shed  V.  London,  etc.  323 

2.  Luggage  carried  for  a  passenger  with- 
out extra  charge  is  within  s.  7  of  the 
Railway  and  Canal  Traffic  Act,  1854, 
which  enacts  that  a  railway  company 
**  shall  be  liable  for  the  loss  of  or  in- 
jury to  any  horse,  cattle,  or  other  ani- 
mals, or  to  any  articles,  goods,  or 
things,  in  the  receiving,  forwafding,  or 
delivering  thereof,  occasioned  by  the 
neglect  of  such  company  or  its  servants, 
notwithstanding  any  notice  or  condition 
made  and  given  by  such  company  in 
anywise  limiting  such  liability ;"  and 
the  provisions  of  that  section  are  ex- 
tended, by  s.  16  of  the  Regulation*  of 
Railways  Act,  1868,  to  the  traffic  on 
board  steamers  belonging  to  or  used 
by  railway  companies  authorized  .to 
have  and  use  them. 


8.  Plaintiff  was  an  English  subject,  and 
defendants  were  an  English  railway 
company  subject  to  the  English  stat- 
utes as  to  railways,  and  authorized  to 
have  and  work  steamers  between  Bou- 
logne and  Folkestone.  Plaintiff  took  a 
ticket  at  an  office  of  the  defendants  in 
Boulogne,  for  a  through  journey  from 
Boulogne  to  London,  by  defendants' 
steamer  to  Folkestone,  and  thence  by 
their  railway  to  London.  On  the  ticket 
was:  "  Each  passenger  is  allowed  120 
lbs.  of  luggage  free  of  charge."  "  The 
company  is  in  no  case  responsible  for 
luggage  of  the  passenger  travelling  by 
this  tnrough  ticket  of  greater  value 
than  £6."  -  Plaintiff  had  a  box  with 
her,  which  was  given  in  charge'  of  de- 
fendants' servants,  and  in  transferring 
it  from  the  boat  to  the  train  it  fell  into 
tiie  soa,  owing  to  the  negligence  of  de- 
fendants' servants,  and  the  contents 
were  damaged  to  the  amount  of  £78 : 
JJeld,  affirming  the  judgment  of  the 


Exchequer  Division,  that,  assuming 
the  contract  to  be  governed  by  English 
law,  the  condition  on  the  ticket  was 
void  by  reason  of  the  above  sections, 
and  defendants  were  liable  for  the  loss. 

4.  Queerer  whether  the  contract  was  gov- 
erned by  English  or  French  law,  or 
partly  by  one  and  partly  by  the  other. 
Cohen  v.  SotUh  Eastern  RaUvoay,      626 

See  Damages,  684. 
Neglioemoe,  402. 


CASE  STATED.       / 

1.  Justices  have  no  power  to  state  a  case 
on  refusing  to  make  an  order  author- 
izing the  local  authority  ti>  enter  prem- 
ises under  the  Public  Health  Act,  1876, 
B.  806,  inasmuch  as  this  is  not  the  de- 
termination of  a  complaint  within  20 
&  21  Vict.  c.  48,  8.  2.  Diss  Urban, 
etc,,  V.  Aldrieh,  263 


CASES  AFFIRMED,  REVERSED, 
OVERRULED,  AND  CONSIDERED. 

Abbott  V.  Middleton,  7  H.  L.  Cas.,  89, 
foUawed,  208 

Aberdeen,  etc.,  o.  Aberdeen,  etc., 
Scotch  Cases,  4th  series,  vol.  8,  p. 
1087,  modified.  Ill 

Alexander  v.  Alexander,  2'Ves;  Sen., 
640,  considered,  778 

Alexander  v.  Vanderzee,  3  Eng.  R., 
379,  considered.  30 

Barker  v.  Cox,  8  Chy.  Div.,  859,  same 
case.  691 

Bathurst  v.  Errington,  19  Eng.  R.,  795, 
affirmed.  303 

Bowes  0.  Shand,  17  Eng.  Rep.,  133, 
affirmed.  30 

Bowes  V.  Shand,  19  Eng.  R.,  253,  re- 
versed. '      30 

Brantom  t>.  Qriffits,  17  Eng.  R.,  801, 
affirmed.  475 

Charles  9.  Blackwell,  18  Eng.  R.,  184, 
affirmed.  426 

aark  «.  Adie,  19  Eng.  R.,  132,  see     1 

Clarke  u.  Wright,  6  H.  &  N.,  849,  con- 
sidered. 707 

Clayton's  Case,  1  Mpr.,  588,  distin^ 
guished.  789 
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Ck)hen,  matter  of,  L.  R.,  7  Chy.,  20, 

distinguished.  839 

Coben  v.  South  Eastern,  etc.,  1  Exch. 

Div.,  217,  affirmed.  626 

Foster  t>.   Regina,  13  Cox's  Cr.   Cas., 

398,  same  case.  361 

Franconia,   The,   19  Eng.    Rep.,  367, 

see  446 

French  v.  Gerber,    18  Eng.    R.,   286, 

affirmed.  507 

Gardner  v.  Gardner,  Session  Cas.,  4th 

series,  vol.  3,  p.  695,  affirmed.      225 
Glegg  V.  Gilbev,  19  Eng.  Rep.,   190, 

affirmed.        '  281 

Goodwin  v.  Robarts,  12  Eng.  R.,  525, 

14  Eng.  R.,  5^1,  16  Eng.  R.,  119, 

followed.  276 

Goomersall,   matter  of,  1   Chy.  Div., 

137,  affirmed.  *  127 

Holdsvvorth  v.  Davenport,  3  Chy.  Div., 

185,  distinguished.  815 

Hopkinson  v.  Rolt,  9  H.  L.  Cas.,  514, 

considered.  805 

Hudson  V,  Tabor,    16  Eng.    R.,   290, 

affirmed.  350 

Hughes  V.  Metropolitan,  etc.,  16  Eng. 

R.,  466,  affirmed:  15 

Humphrey  v.  Tayleur,  Amb.,  136,  con- 
sidered. 778 
Jackson  v.  Metropolitan,  etc.,  11  Eng. 

R. ,  244,  affirmed.  •  402 

Jofles  V.   Gordon,   1   Chy.   Div.,   137, 

affirmed.  127 

Keith  V.   Borrows,  18  Eng.  R.,  272, 

reversed.  145 

Keith  V.   Burrows,  20  Eng/  R.,   145, 

affirmed.  437 

Keith  V.  Burrows,  20  Eng.   R.,  437, 

S.  C,  ante.  145 

Lockyer    v.    Ferryman,    8     Dunlop's 

Scotch  Cases,  4th  series,  vol.  3,  p. 

882,  affirmed.  89 

McKinnon  v.  Armstrong,  Scotch  Cases, 

4th  series,  vol.  1,  p.  399,  affirmed.  99 
Pickard  «.  Smith,  10  C.  B.,  N.S.,  470, 

considered.  341 

Powles  V.  Hider,  6  Ellis  &  Bl.,  207,  fol- 
lowed. 345 
Purcell  V.  Sowler,  18  Eng.  Rep.,  332, 

affirmed.  .  478 

Regina  v.  Cambrian,  etc.,  L.  R.,  6  Q.  B., 

422,  overruled.  '  295 

Regina  v.  Cooper,  L.  R.,  2  C.  C.  Res., 

12'6,  followed.  242 

Regina  v.  Deane,  13  Cox's  Cr.  Cas., 

386,  same  case.  364 

Regina  v.  Deer,  Leigh  &  Cave,  240,  ex- 
plained. 366 
Regina  v.  Featherstone,  Dearsl.  C.  C, 

309,  ex2)lained.  366 

Regina  v.  Kenny,  13  Cox's  Cr.   Cas., 

397,  same  case.  366 


Regina  t?.  Keyn,  19  Eng.  R.,  366,  fcH- 
&wed.  446 

Regina  v.  Moore,  19  Eng.  R.,  567,  con- 
tra. 391 

Richards  v.  Richards,  15  East,  294  note, 
considered.  547 

Roberts  v.  Roberts,  2  Phil.  Chy.,  534, 
cormdered.  647 

Robinson  v.  Price,  19  Eng.  Rep.,  232, 
affirmed.  354  . 

Rourke  v.  White  Moss,  etc.,  18  Eng. 
R.,  191,  affirmed.  469 

Shand  v.  Bowes,  su  Bowes  «.  Shand. 

Shephard  v.  Beane,  2  Chy.  Div.,  223, 
disapproved.  775 

Smith,  matter  of,  1  Prob.  Div.,  300, 
followed.  572 

Solomon  v.  Solomon,  33  L.  J.  Chy., 
473,  approved.  824 

Stevens,  matter  of,  L.  R.,  20  Eq.,  780, 
distinguished.  839 

Stewart  v.  Jones,  3  De  G.  &  Jones,  532, 
questioned.  796 

Stewart  v.  London,  etc.,  3  H.  &  C,  135, 
overruled.  526 

Williams  v.  Owen,  13  Sim.,  597,  con- 
sidered. 805 

Wolfe  V.  Findlay,  6  Hare,  66,  disap- 
proved. 653 


CHARGE  BY  COURT. 
See  Pessumption,  59. 


CHARTER?  ARTY. 

1.  The  plaintiff  agreed  to  charter  a  ship 
for  twelve  monubs  after  the  completion 
of  her  then  present  voyage.  Alter  the 
cqmplctioD  of  the  voyage  and  when  the 
plaintiff  was  ready  to  load  the  »hip  she 
was  detained  as  unseaworthy ;  and  the 
repairs  were  not  finished  until  more 
than  two  months  after  the  completion 
of  the  voyage : 

Heldf  affirming  the  decision  of  the 
Queen's  Bench  Division,  that  the  plain- 
tiff was  entitled  to  throw  up  the  char- 
terparty.     Tttlly  v.  Howlittg.  5J66 

2.  Statement  of  claim,  that  defendants 
chartered  plaintiff's  ship  for  a  vo3'8ge 
from  Cardiff  to  Callao  ^ith  a  cai^  of 
coals,  to  be  consigned  to  defendantf' 
agent  at  Callao.  By  the  charterparty 
the  ship  was  to  be  loaded  at  the  rate  of 
75  tons  per  day,  commencing  when  9b.e 
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was  wholly  unballafitcd ;  etijOfeninj^  coal 
to  be  sapplied  at  the  ship's  expense  at 
the  rate  of  40  tons  per  working  day, 
all  days  on  which  stiffening  coal  was 
taken  on  board  or  the  ship  was  detained 
for  the  same,  to  be  excluded  ffom  the 
working  days  allowed  for  loading ;  the 
vessel  to  be  discharged  at  the  rate  of 
40  tons  per  day  ;  demurrage  to  be  paid 
.  for  each  day  beyond  the  said  days  al- 
lowed for  loading  and  discharging  at 
the  rate  of  Sd.  per  registered  ton  per 
day ;  the  master  to  have  a  lien  on  the 
cargo  for  all  freight  and  demurrage; 
all  liability  of  the  charterers  to  cease 
as  soon  as  the  cargo  was  on  board ;  and 
all  questions,  whether  of  short  deliv- 
ery, demurrage,  or  otherwise,  to  be 
settled  with  charterer's  agent  at  the 
port  of  destination  (which  settlement  to 
be  binding  on  the  owners) ;  the  owners 
and  master  to  have  a  lien  on  the  cargo 
for  all  freight,  dead  freight,  and  de- 
murrage. 

That  the  ship  was  detained  by  the 
default  of  the  defendants  in  providing 
stiffening  coal ;  that  the  cargo  was  ulti- 
mately loaded  ;  that  plaintiff  requested 
the  defendants'  a^ent  at  Callao  to  settle 
the  claims  as  to  demurrage,  &c.,  of  the 
plaintiff,  which  he  refused  to  do;  but 
the  defendants'  aj?ent  required  the 
plaintiff  to  deliver  the  cargo,  which  the 
plaintiff  accordingly  did,  without  en- 
forcing his  lien  for  demurrage.  Plain- 
tiff claimed  X350  from  the  defendants 
for  demurrage  or  damages  for  deten- 
tion. 

The  defendants  demurred  to  so 
much  of  the  claim  as  alleged  liability 
under  the  charterparty,  on  the  ground 
that  the  liability  of  the  defendants  had 
ceased  on  the  loading  of  the  cargo : 

JJeld,  1.  That  the  demurrage  clause 
applied  to  the  loading  of  the  stiffening 
coal  as  well  as  to  the  loading  of  cargo 
proper.  But,  2.  Even  if  it  did  not,  the 
lien  for  "demurrage"  would  extend  to 
damages  for  detention  by  not  loading 
stiffening  coal,  as  well  as  to  demurrage 
proper.  And  therefore,  3.  That  the 
cesser  of  liability  clause  applied  to  lia- 
bility in  respect  of  both.  4.  That  the 
fact  that  defendants  were  themselves 
Consignees  as  well  as  charterera  made 
no  difference  in  the  construction  of  the 
cesser  of  liability  clause.  6.  That  the 
rest  of  the  clause,  giving  the  defen- 
dants' agent  power  to  settle  claims  for 
short  delivery  and  demurrage,  made 
no  difference  in  the  construction  as  to 
cesser  of  liability.     6.  That  the  facts,  I 


that  the  defendants*  agent  refused  to 
settle  the  demurrage,  and  that  the 
plaintiff  had  delivered  the  cargo  at  the 
request  of  the  defendants'  agent  with- 
out enforcing  the  lien,  did  not  revive 
the  defendants'  liability  under,  or  give 
rise  to  an  action  on,  the  charterparty. 
Sanguinetti  v.  Pacific  Steam,  etc.        809 

See  Adubalty,  507. 


CHATTEL  MORTGAGE. 

1.  A  mortgagee  of  a  ship  does  not,  ordina- 
rily speaking,  obtain,  by  the  mortgage 
alone,  a  transfer,  by  way  of  contract  or 
assignment,  of  the  right  to  freight.  The 
mortgagor  remains  the  damimie  of  the 
ship,  with  regard  to  everything  relat- 
ing to  its  emploj'ment,  or  non- employ- 
ment, or  to  any  rate  of  freight  to  be 
earned  by  its  employment,  until  the 
mortgagee  takes  possession.  The  mort- 
gagee on  taking  possession  becomes  the 
owner,  and  it  is  by  virtue  of  that  own- 
ership, and  not  by  virtue  of  any  antece- 
dent contract  or  right,  that  he  is  en- 
titled to  receive  the  freight,  which,  by 
contract  or  otherwise,  is  lawfully  ^y-^ 
able. 

2.  Goods  which,  by  the  terms  of  the  bill 
of  laditfg,  have  been  carried  upon  a 
nominal  amount  of  freight,  can  be  law- 
fully demanded,  by  the  holder  of  the 
bill  of  lading,  on  payment  of  that 
amount. 

8^  The  owner  of  a  ship  cannot,  by  his 
subsequent  acts,  give  to  his  mort- 
gagees, as  against  the  holder  of  a  bill 
of  lading,  rights  different  from  those 
possessed  by  nimself  under  it. 

4.  M.  was  the  owner  of  sixty  shares  in 
a  ship.  B.  (who  acted  as  master)  was 
the  owner  of  the  remaining  four  shares. 
As  B.  Qould  not  get,  at  l^n  Francisco 
where  he  was,  any  employment  for  the 
ship,  he  determined  to  obtain  a  cargo 
of  wheat  and  bring  it  to  England  "  on 
ship's  account."  Not  having  money  to 
purchase  the  wheat,  he  obtained  the 
cargo  on  the  credit  of  P.  <fe  Co.  To 
them  he  gave  bills  of  lading,  describ- 
ing the  wneat  as  "  shipped  on  owner's 
account,"  deliverable  to  the  order  of 
P.  <b  Co.  "at  freight  of  1».  per  ton." 
Bills  of  exchange  for  the  price  of  the 
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/wheat  (afterwardd  duly  accepted  by 
M.)  were  also  given  to  P.  <fc  Co.  M., 
who  carried  on  basiness  in  London, 
had  obtained  from  K.  <&  Co.,  merchants 
in  London,  advances  of  money,  and,  by 
way  of  securitv,  had  given  them  a 
mortgage  of  his  shares  in  the  ship. 
While  the  ship  was  on  its  voyage,  M. 
arranged  with  B.  <&  Co.,  also  of  London, 
to  make  him  advances  to  take  up  the 
bills  of  exchange;  the  advances  were 
made,  and,  for  these  advances,  he 
agreed  that  B.  <&  Co.  should  receive 
the  bills  of  lading,  and  certain  policies 
of  insurance  effected  by  him,  and 
should  sell  the  cargo  for  his  account 
and  their  own.  B.  <&  Co.  sold  the  car- 
go of  wheat  to  third  persons.  The 
sale  note  despribed  the  wheat  as  "at 
the  price  of  48«.  ^.  per  quarter  of  600 
lbs.  shipped  .  .  .  including  freight 
and  insurance,  <bc.  .  .  .  Vessel  to  dis- 
charge afloat  Payment,  cash  in  Lon-' 
don,  within  seven  aays,"  <&c.  The  last 
sentence  of  the  note  was,  "  As  car^o 
is  coming  on  ship's  account,  freight 
is  to  be  computed  at  56«.  per  ton  of 
2240  lbs.  and  invoice  to  be  rendered  ac- 
cordingly." The  invoice,  made  out  by 
M.  contained  these  words  "6179  qrs.  @ 
48«.  6<l.  per  600  lbs."  "  Freight  on  tons 
1879-7-1-8  @  66s.  per  2240  lbs."  M. 
obtained  from  B.  &  Co.  necessary  ad-, 
vances,  with  which  he  took  up  the  bills 
of  exchange,  which,  with  the  bills  of 
lading  attached,  were  then  landed  to 
him.  Both  sets  of  \)ills  were  delivered 
to  B.  &  Co.  with  a  memorandum  in- 
dorsed on  the  bills  of  lading  that  they 
were  "  assigned  to  B.  <&  Co.,"  and  "  the 
freight  assigned  is  at  the  rate  of  66«. 
per  ton,  and  not  the  nominal  amount  of 
Is.  per  ton."  The  bills  of  lading  and 
invoice  were  sent  to  the  purchasers  of 
the  wheat.  «When  the  vessel  arrived 
K.  <&  Co.,  as  mortgagees  of  the  ship, 
took  possession  of  it.  The  purchasers 
of  the  wheat  claimed  delivery  of  it  to 
them  on  payment  of  the  freight  stated 
in  the  bills  of  lading  : 

Held,  that  they  were  entit^Ied  to  the 
delivery  of  it  on  payment  of  that, 
freight,  for  that  the  Dills  of  lading 
could  not,  under  the  drcumstances  of 
the  case,  be  altered,  and  that  the  658. 
per  ton,  introduced  into  the  bought 
note,  formed  part  of  the  whole  pur- 
chase-money, being  a- payment  to  be 
made  on  delivery  of  the  cargo,  and 
though  called  "  freight"  did  n(5  prop- 
erly Dear  that  character.  Keith  v.  Bur- 
rows. 146 


5.  A  trader  gave  to  one  of  his  creditors 
a  bill  of  sale  of  all  his  property  to  se- 
cure a  then  existing  debt  and  a  fresh 
advance.  It  was  verbally  agreed  that 
the  bill  of  sal^  should  not  oe  registered, 
but  that  the  grantor  should  give  a  new 
bill  of  salQ  in  substitution  for  the  first 
when  required  to  do  so  by  the  grantee. 
More  than  two  months  before  the  gran- 
tee filed  a  liquidatioii  petition  a  new 
bill  of  sale  was  given,  and  w^as  regis- 
tered, and  the  grantee  put  a  man  in 
possession  of  the  property.  But  the 
m*antor's  name  remained  on  the  prem- 
ises as  the  ostensible  occupier  of  tiiem  : 
SeU,  that,  there  having  been  a  suffi- 
cient f^esh  advance  when  the  first  bill 
of  sale  was  g^ven,  the  substituted  bill 
of  sale  was  good  as  against  the  trus- 
tee in  the  liquidation.  Matter  of  Jack- 
son.  839 

Ses  Fixtures,  728. 

Fraudulent  Coxvetanok,  7 17,  750. 
Mortgage. 


Check. 

See  Forged  Check,  426. 


CHILDREN. 

See  Death,  647,  667  note. 
Life  Estate,  647. 
Power,  778. 
Wills,  796. 


CHOSE  IN  ACTION. 
See  Bankruptot,  841. 


COLLATERAL  SECURITY. 
See  Set-off,  99. 


COLLISION. 
See  Admiralty,  673,  682. 
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COMMON. 

1.  General  words  in  a  conveyance  by  the 
lord  of  a  manor  of  (inter  alia)  a  small 
parcel  of  land  which  had  been  copy- 
hold and  was  afterwards  surrendered 
to  extinguish  the  copyhold  tenure,  held 
not  to  recreate  rights  of  common. 

2,  The  lord  of  a  manor  may  take  gravel, 
marl,  loam,  and  subsoil  in  the  waste, 
for  his  own  use  and  for  the  purpose  of 
sale,  so  long  as  he  does  not  infringe 
upon  the  rights  of  the  commoners. 

8.  On  the  question  whether  the  loam  is 
taken  to  such  an  extent  as  to  interfere 
with  right  of  common,  the  owu  pro- 
boTidi  is  on  the  tenant  and  not  on  the 
lord  as  in  the  case  of  approvement. 
ffaU  V.  Byrotk  826 


COMPLAINANTa 
See  Plaintiffs,  116,  111  note. 


COMPOSITION. 
Bee  Banksuftct,  786,  789. 

CONFLICT  OP  LAWS. 
JSeeLoi  LooL 


CONSTRUCTION. 

See  AOREEHXNT. 

SpEOIFIO  PsRFOaMANOB,  6Y6. 

Wills. 


CONTRACT. 
See  AoRESMXNT,  171, 199  note. 


CONTRACTOR. 

See  Mastkr  and  Servant,  469,  475  note. 
PuiNcirAL  AND  Agent,  841,  843  note. 


COPYRIGHT. 

1.  An  assif^ment  of  a  copyright  under 
5  <&  6  Vict.  c.  45,  must  be  in  writing. 

2.  Accordingly,  where  the  author  of  a 
son?  agreed  verbally  with  S.  to  part 
with  his  copyright,  and  subsequently 
by  instrument  in  writing  assigned  it  to 
L.,  who  entered  the  song  at  Stationers' 
Hall: 

Beld,  that  the  title  of  L.  must  pre- 
vail, and  that  he  could  sustain  an  ac- 
tion to  restrain  S.  from  infiringlng  his 
copyright.    Leyland  v.  Stewart,       652 


CORPORATE  BONDa 
See  Bankri}»«t,  841. 


CORPORATIONS. 

1.  To  prove  the  existence  of  a  company 
it  is  sufficient  to  prove  that  it  had  car- 
ried on  business  as  such.  Regina  v. 
Langtofi,  865,  359  note, 

2.  Directors,  with  borrowing  powers, 
issued  debentures  at  71  per  cent,  dis- 
count. *Some  of  the  debentures  having 
been  taken  by  a  director  : 

Hdd,  that  the  Lteue  of  debentures  at 
a  discount  was  not  illegal;  and  that 
the  director  was  not  liable  to  the  com- 
pany for  the  difference  between  92|  per 
cent,  and  par.     CearnpbelCe  Caee,      702 

8.  Wh^n  mortgage  by  transfers  interest 
in  real  estate.     Chandler  v.  Howell. 

815,  824  no^. 

See  Bona  Fms  Holders,  276,  280  note. 
Fraud,  286. 
Trusts  and  Trustees,  762,  774  note 


COUNTER  CLAIMS. 

1.  When  and  how  far  plaintiff  may  be 
delayed  by  equities  between  defen- 
dants.   Fumees  v.  Booth.  775,  777  note. 

See  Set-off,  99. 
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COVENANT. 
See  Rbstraint  of  T&adk,  800,  803  noU. 


CREDITORS. 

See  Executors  and  Administrators,  780. 
Fraxtdulent  Contetanos,  70Y. 


CRIMKf AL  LAW. 

1.  Accomplice.  Several  persons  were 
tried  upon  one  indictment,  some  as 
principals  in  murder,  others  as  accesso- 
ries after  the  fact.  The  principals  were 
convicted  of  manslaughter ; 

Held,  that  those  charged  as  accesso- 
ries might  rightly  be  convicted  as  ac- 
cessories to  manslaughter.  Regina  v. 
Richards,  8*70,  872  note, 

2.  Bankruptcy.  An  indictment  charged 
that  the  defendant,  a  trader,  "  did  with- 
in four  months  next  before  the  com- 
mencement of  the  liquidation  by  ar- 
rangement of  his  affairs  obtain  from 
W.  goods  upon  credit  under  the  false 
pretence,  <bc.,  with  intent  to  defraud." 
And  in  another  count  in  similar  terms 
the  defendant  was  charged  with  un- 
lawfully disposing  of  the  goods  other- 
wise than  in  the  ordinary  way  of  his 
trade.  Both  counts  were  framed  under 
sect.  11,  sub-sects.  14  and  15  of  82  <b 
83  Vict.  c.  62. 

Held,  that  the  counts  were  good  after 
verdict,  and  sufficiently  averred  that 
the  defendant  was  a  person  whose 
affairs  were  liquidated  by  arrangement 
within  the  meaning  of  sect.  11.  Reg. 
V.  Knight,  374 

S.  Bigamy,  In  an  indictment  for  bigamy 
evidence  is  not  admissible  to  show  that 
the  prisoner  honestly  believed  that  his 
first. wife  was  dead,  when  he  married 
a  second;  within  seven  years  of  his  last 
having  heard  of  or  seen  the  first  wife. 

4.  SembUy  however  reasonable  such  a  be- 
lief may  be,  it  can  only  be  used  in  miti- 
gation of  punishment  after  conviction. 
Regina  v.  BenneU,  391,  892  note, 

5.  Discharge,  1.  Upon  a  charge«of  mur- 
der, by  poison,  the  presentment  of  a  bill 


to  the  grand  jury  cannot  be  postponed 
to  the  next  assizes,  on  the  ground  that 
other  and  like  charges  may  before  that 
time  be  brought  against  the  prisoner, 
and  if  no  bifi  is  so  presented  the  pris- 
oner is  entitled  to  be  discharged.  R^. 
v.  Heeaom.  884 

6.  Embezzlement.  The  prisoner  was  in- 
dicted under  the  second  branch  of  24 
(fc  26  Vict  c.  96,  s.  75,  for  that  he  bein^ 
intrusted,  as  a  broker,  attorney,  or 
agent,  with  valuable  securities  for  a 
special  purpose,  without  authority  to 
sell,  negotiate,  transfer,  or  pledge  them, 
unlawfully  and  contrary  to  the  purpose 
for  which  the  securities  were  intrusted, 
converted  to  his  own  use  a  part  of  tho 
proceeds.  The  facts  proved  were  as 
follows :  The  prisoner  was  an  insurance 
broker,  and  had,  as  such,  effected  in- 
surances on  a  ship  for  the  prosecutor ; 
and  the  ship  having  been  lost,  the 
prosecutor  sent  him  the  policies,  three 
m  number,  one  with  the  A.  office,  one 
with  the  I.  office,  and  one  with  under- 
writers, with  other  documents  neces- 
sary for  recovering  the  loss.  On  the 
1 7th  of  December,  the  prisoner  recei  ved 
the  amount  of  the  I.  office's  policy, 
and  on  the  Slst  of  December,  the 
amount  of  the  A.  office's  policy.  Each 
amount  was  paid  him  by  a  check  to 
his  own  order,  which  in  each  case  he 
paid  into  his  own  bank  to  his  own 
credit.  The  prisoner  did  not  pay  over 
to  the  prosecutor  any  of  the  money  so 
received  by  him;  but,  being  pressed 
for  it,  gave  various  excuses  for  not 
doing  so.  On  the  27th  of  January  fol- 
lowing, he  filed  a  petition  for  liauida- 
tion ;  and  his  balance  at  his  bank  was 
then  much  less  than  the  sum  received 
on  the  policies.  The  prisoner  having 
been  convicted  on  these  facts : 

Held  (by  Cockburn,  C.J.,  Kelly,  C.B., 
Bramwell  and  Amphlett,  J  J.  A.,  Pol- 
lock, B.,  and  Field,  S,),  that  the  convic- 
tion was  wrong. 

7.  By  Cockburn,  C.J.,  on  the  ground  that, 
even  assuming  the  prisoner  could  have 
been  properly  convicted  if  there  bad 
been  evidence  that  the  prisoner  had 
received  the  money  with  the  intention 
of  embezzling  it,  in  the  absence  of  snch 
{evidence  and  a  finding  to  that  effect,  he 
could  not  be  convicted. 

8.  By  Kelly.  C.B.,  and  Pollock,  B.,  on  tho 
ground  that,  in  the  absence  of  evi- 
dence of  the  previous  course  of  dealing 
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between  the  parties,  and  of  what  the 
duty  of  the  prisoner  was  as  to  handing 
over  or  accounting  for  the  money  re- 
ceived, the  conviction  could  not  be  up- 
held. 

9.  By  Bramwell  and  Amphlett,  JJ.A., 
and  Field,  J.,  on  the  ground  that  the 
branch  of  the  section  in  question  ap- 
plies only  to  the  case  of  an  agent,  in- 
trusted with  securities  without  author- 
ity to  obtain  money  upon  them,  who 
wroDgfuUy  appropriates. the  securities, 
or  wrongfully  obtains  money  upon 
them  and  appropriates  the  money; 
following  Reg.  v.  Cooper  (Law  Rep.,  2 
C.  C,  128).     Regina  v.  TaOock,       242, 

255  note. 

10.  Evidence,  1.  It  was  proposed  to  read, 
on  the  trial  at  the  assizes,  the  deposi- 
tion of  a  witness  called  before  the 
magistrates,  on  the  same  charge,  now 
absent  by  reason  of  pregnancy.  Evi- 
dence given  by  a  doctor  on  February 
the  6th,  that  he  had  last  seen  the  wit- 
ness on  the  29th  day  of  January,  and 
that  she  then  was  daily  expecting  her 
confinement,  but  which  had  not  yet 
taken  place,  was  held  to  be  sufficient  to 
entitle  the  deposition  to  be  read  at  the 
trial  on  the  5th  of  February. 

2.  Upon  an  indictment  for  murder 
by  poison  of  S.  in  October,  1877,  evi- 
dence is  admissible  of  the  previous 
and  subsequent  deaths  of  J.  and  L., 
under  like  circumstances  and  from  sim- 
ilar symptoms,  to  show  that  the  poi- 
soning was  not  accidental :  and  whore 
it  is  proved  that  a  motive  for  the  death 
of  S.  mi^ht  exist,  by  the  fact  of  the 
'  prisoner  having  insured  the  life  of  S.  in 
a  benefit  and  insurance  society,  evi- 
dence may  also  be  ^ven  upon  the  same 
indictment  that  there  might  bo  an 
equal  motive  for  the  deaths  of  J.  and 
L.,  by  showing  that  they  also  were 
each  of  them  Insured  by  the  prisoner  in 
the  same  or  kindred  societies.  Reg.  v. 
ffeeaom.  884,  389  note. 

11.  False  Pretences.  1.  On  an  indictment 
for  obtaining  money  by  false  pretences, 
it  was  proved  that  the  prisoner,  a 
travelling  hawker,  represented  to  the 
prosecutor's  wife  that  ho  was  a  tea 
dealer  from  Leicester,  and  induced  her 
to  buy  certain  packages  which  he 
stated  to  contain  good  tea,  but  three- 
fourths  of  the  contents  of  which  was 
not  tea  at  all.  but  A  mixture  of  sub- 
stances unfit  to  drink  and  deleterious 

20  Eng.  Rep.  108 


to  health.  The  jury  found  that  the 
prisoner  knew  the  real  nature  of  the 
contents  of  the  packages,  that  it  was 
not  tea,  but  a  mixture  of  articles  unfit 
for  drink,  and  that  he  designedly  falsely 
pretended  that  it  was  good  tea  with  in- 
tent to  defraud ;  and  the  prisoner  was 
convicted : 

Held^  that  the  conviction  was  right. 
RegifM  v.  Foeter.  861 

12.  A  prisoner  convicted  of  obtaining 
money  by  £eilse  pretences,  after  a  pre- 
vious conviction  for  felony  (the  pre- 
vious conviction  being  charged  in  the 
indictment),  cannot  be  sentenced  to  pe- 
nal servitude  for  a  less  term  than  seven 
yeara    Regina  v.  Deane.  864 

13.  Where  K.  was  indicted  in  the  follow- 
ing form,  that  he  did  falsely  pretend 
tliat  he  the  said  K.  was  one  G.,  who 
had  .moneys  deposited  in  the  Cork  Sa- 
yines  Bank,  and  who  had  a  book  of  the 
said  bank  with  a  statement  of  his  ac- 
count in  it,  which  book  he  the  said  K. 
presented  to  the  cashier  of  the  bank  at 
the  time  he  represented  himself  to  be 
the  said  G.,  by  means  of  which  said 
false  pretence  the  said  K.  obtained 
moneys,  dec,  whereas  in  truth  K.  was 
not  the  person  so  named  in  the  said 
savings  bank  book,  nor  had  he  any  au- 
thority then  or  at  any  other  time  from 
the  said  G.  to  present  the  said  book  at 
the  savings  bank  for  the  purpose  of 
drawing  out  money,  neither  had  he,  the 
said  K.,  any  authority  from  G.  to  <Jraw 
money  from  the  said  bank,  it  was  held 
that  the  subsequent  portion  of  this  in- 
dictment did  not  n^ative  the  previous 
averments,  and  in  consequence  the  in- 
dictment was  quashed.  Reg.  v.  Kelle- 
her.  395 

14.  Health.  Exposing  infected  person. 
Sect.  126,  subs.  2,  of  the  Public 
Health  Act,  1875  (38  A  89  Vict.  c.  55), 
subjects  to  a  penalty  any  person  who 
while  suffering  from  an  infections  dis- 
order wilfully  exposes  himself,  without 
proper  precautions  against  spreading 
the  disorder,  in  any  street  or  public 
place,  (be,  or  who,  being  in  charge  of 
any  person  so  suffering,  so  exposes  such 
person. 

15.  A  medical  man  in  practice  in  Tun- 
bridge  sent  a  patient  who  was  suffer- 
ing from  scarlet  fever  to  the  fever 
hospital  there  with  a  certificate,  direct- 
ing him  to  walk  in  the  middle  of  the 
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road,  and  not  to  talk  to  any  one,  but,  in 
consequence  of  an  alleged  informality 
in  the  certificate,  the  patient  was  re- 
fused admission ;  whereupon  the  medi- 
cal man  walked  with  him  through 'the 
streets  of  the  town  to  the  residence  of 
the  chairman  of  the  local  board,  from 
whom  after  some  delay  he  obtained  an 
order  for  the  man's  admission  to  the 
hospital  He  then  returned  with  the 
patient  to  the  police  station  to  procure 
the  ambulance  to  convey  him  thither. 

Upon  an  information  against  the 
medical  man  for  an  alleged  infringement 
of  the  statute,  the  justices  were  of  opin- 
ion that  it  was  not  proved  before  them 
.  that  the  medical  man  "had  charge  of** 
the  patient,  that  he  had  not  wilfuUy  ex- 
posed the  patient  in  any  street  or  pub- 
lic place  '*  without  proper  precaution," 
and  that  he  had  made  the  best  use  of 
the  means  at  bis  disposal  to  prevent  the 
spread  of  the  fever;  and  they  refused 
to  convict  him  : 

Hdd,  that  their  decision  was  right. 
T\inbridge^  etc.,  v.  Bisahopp,  451, 

468  note, 

16.  Larceny.  A  wife,  though  she  may 
have  committed  adultery,  cannot  steal 
her  husband's  goods ;  and  therefore  the 
adulterer,  receiving  from  her  the  goods 
which  she  has  taken  from  her  husband, 
cannot  be  guilty  of  receiving  stolen 
goods.     Regina  v.  Kenny.  366, 

870  noU. 

17.  Offermve  toeapon.  Three  men  in 
company  were  seen  hunting  game  in 
the  night  time  with  dogs. 

18.  It  was  not  proved  that  two  of  the  men 
were  in  any  way  armed.  The  third 
(the  prisoner),  'who  was  lame,  only  car- 
ried the  stick  with  which  ho  usually 
walked. 

19.  The  jury  should  not  find  the  prisoner 
guilty  unless  satisfied  that  this  walking- 
stick  was  an  offensive  weapon,  and  that 
the  prisoner  had  carried  it  with  the  in- 
tention of  using  it  as  .an  offensive  wea- 
pon  should   occasion  arise.      Heg.  v. 

Williams.  399 

20.  Bape.  Where  a  man  is  charged  with 
committing  a  rape  upon  a  female,  the 
full  particulars  of  the  complaint  she 
made  against  him  to  other  persons  in 
Ills  absence  some  time  after  the  alleged 
offence  may  be  given  in  evidence. 
Jieff.  V.  Wood.  893,  394  noU. 


See  COBPOBATIONS,  365. 

Crukltt  to  Animals,  668,  664 
juoolebs,  536. 

PABTinCBflHIP,  356. 


CROPS. 
See  Mortgage,  476,  478  note. 


CRUELTY  TO  ANIMALS. 

1.  Upon  an  information  against  the  re- 
spondents, under  12  <fc  13  Vict,  a  92, 
s.  2,  for  cutting  the  combb  of  cocks, 
evidence  was  given  that  the  operation 
caused  very  great  pain,  and  was  inflict- 
ed in  order  to  fit  the  birds  for  one  or 
other  of  two  purposes ;  cock-fightinff  or 
winning  prizes  at  exhibitions.  The 
magistrates  having  referred  to  the  court 
the  question  whether  the  case  was  one 
of  the  class  contemplated  by  the  stat- 
ute: 

.  Held  by  Kelly,  C.B.,  that  the  reqwn- 
dents  did,  as  a  matter  of  fact,  "  cruelly 
ill-treat,  abuse,  or  torture  the  birds;*" 
that,  as  a  matter  of  law,  the  act  could 
not  be  justified  by  the  purpose  of  cock- 
fighting,  and  that  the  respondents  ought 
to  have  been  convicted. 

2.  By  Cleasby,  B.  (without  expressing 
an^  opinion  upon  the  fiacts),  that 
neither  the  purpose  of  cock-fighting  nor 
that  of  winning  prizes  at  exhibitions 
would  prevent  the  case  from  being 
within  the  statute.  Murphy  v.  Man- 
mnff.  658,  664  note. 


CUSTOM. 
See  Pkbfobmamoe,  30. 


D. 


DAMAGES. 


1.  Where,  on  account  of  defects  in  tho 
ship,  the  voyage  had  been  protracted, 
and  in  the  meantime  the  market  prico 
of  the  goods  shipped  had  fallen : 
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Hdd,  reversing  the  judgment  of  the 
Admiralty  Division,  that  me  consignee 
could  not  recover  damages  for  the  loss 
of  market.     The  Parana,  684 

'See  Ehinknt  Domain,  295,  308  note. 
Libel,  421. 
RxBTBAiNT  OF  Tbade,  800,  808  note. 


DEATH. 

1.  At  the  trial  of  an  action  for  the  re- 
covery of  land,  in  1876,  it  was  proved 
by  the  plaintiff  that  J.  F.  W.  died  seised 
in  fee,  without  issue,  and  intestate,  in 
1868;  that  all  the  descendants  of  his 
paternal  grandfather,  J.  W.,  were  dead, 
and  that  the  plaintiff  was  the  heir-at- 
law  of  the  paternal  grandmother.  On 
the  death  of  the  intestate  in  1868  ad- 
vertisements were  published  in  the 
London  and  provincial  newspapers,  for 
l^e  heir-at-law  of  J.  F.  W.,  describing 
his  father  and  grandfather  and  the  prop- 
erty. Several  persons  came  forward, 
ana,  besides  the  plaintiff,  no  one  was 
able  to  establish  any  relationship  ex- 
cept the  defendants,  who  were  co-heir- 
esses of  the  mother  of  J.  F.  W.,  and  to 
whom  the  tenants  of  the  property  had 
attorned.  Deeds,  wills,  and  documents 
were  put  in  evidence,  in  which  no 
mention  was  made  of  any  person  who 
would  have  been  of  nearer  kin  than 
the  plaintiff,  beyond  those  whose  deaths 
were  proved.  The  defendants  proved 
that  the  paternal  great-grandfather  had, 
besides  J.  W.,  another  son,  N.  W.,  bom 
in  1717,  and  also  a  sister,  a  Mrs.  M., 
both  of  whom  were  alive  in  1756,  and 
that  the  paternal  great-^randmother^s 
maiden  name  was  S.  B.  Sut  no  further 
evidence  as  to  N.  W.,  Mrs.  M.,  or  the  B. 
family  was  given : 

Held,  that  there  'was  evidence  on 
which  the  jury  might  properly  find  for 
the    plaintiff.     Greaves  y.    Oreenwood, 

547,  557  noU. 

SeeCviiiavAL  Law,  891,  892  fiote, 
PaKsunFTioN,  59,  87  note. 


DEATH,  PRESUMPTION  OF. 

See  Crihinal  Law,  891,  892  note. 
Death,  547,  557  note. 
Presumption,  59,  87  note. 


DECLARATIONS. 
See  Evidence,  614,  616  note. 


DEFENDANTS. 

1.  When  and  how  far  plaintiff  may  be 
delayed  by  equities  between.  Fumeu 
V.  Booth.  775,  777  note. 


DEMURRAGE. 

See  Admiralty,  607. 
Charterpartt,  809. 


DIRECTORS. 

See  Corporations,  702. 

Trusts  and  Trustees,  764,  774  note. 


DISAFFIRMANCE, 
See  Fraud,  286. 


DISCHARGE. 
See  Criminal  Law,  884. 


DISCRETION. 
See  Officers,  614,  622  note. 


DISEASED  PERSON. 
See  Criminal  Law,  451,  458  note. 


DOMICIL. 
See  Lex  Loci,  605,  617. 
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DOWER. 

1.  A  wife,  married  before  the  Dower  Act, 
who  joined  her  husband  in  convevine, 
by  deed  acknowledged,  his  freeholds 
to  a  mortgagee  free  from  dower,  with 
a  proviso  for  redemption  in  favor  of 
the  husband,  and  a  power  of  sale  direct- 
ing the  surplus  to  be  paid  to  the  hus- 
band: 

Hdd  to  be  entitled,  when  a  widow, 
to  redeem  her  dower. 

2.  In  the  above  circumstances,  the  widow, 
having  been  a  surety  for  the  husband, 
is  entitled,  upon  payment  or  satisfaction 
of  the  first  mortgage  debt,  to  hold  the 
property  comprised  in  the  first  mort- 
gage as  a  security  for  her-  dower 
against  the  subsequent  incumbrancer. 

8.  Husband  and  wife,  having  been  mar- 
ried before  the  Dower  Act,  joined  in 
a  deed,  acknowledged  by  the  wife,  in 
mortga^ng  the  husband's  freeholds, 
free  of  dower,  to  secure  a  debt  of  the 
husband.  The  reconveyance  on  re- 
demption and  the  surplus  proceeds  of 
sale  were  reserved  to  the  husband 
alone.  Afterwards,  by  deed  executed 
by  the  husband  alone,  the  lands  were 
purported  to  be  conveyed,  subject  to 
the  first  mortgage,  free  of  dower,  to  a 
second  mortgagee.  Then  by  deed,  to 
which  the  first  and  second  mortgagees 
only  were  parties,  the  second  mort- 
gagee took  a  transfer  to  himself  of  the 
first  mortgage  debt  and  securities ;  and 
afterwards  sold  the  property : 

Held,  that  the  widow  was  entitled  to 
dower  out  of  the  surplus  proceeds  of 
Bale  after  payment  of  the  expenses  of 
sale,  and  of  the  first  mortgage  debt, 
interest,  and  costs.  Dawson  v.  Bank 
of  Whitehaven,  806 


EMBEZZLEMENT. 
See  CumKAL  Law,  242,  255  noU, 


DRAIN. 

See  Nuisance,  600,  506  note. 


E. 

EASEMENT. 
See  Owner,  826. 


EMINENT  DOMAIN. 

1.  The  owner  of  a  ferry  cannot  maintain 
an  action  for  loss  of  traffic  caused  by  a 
new  highway  by  bridge  or  ferry  made 
to  provide  for  a  new  traffic. 

2.  Qucere,  whether  the  exclusive  right  of 
the  owner  of  a  ferry  extends  beyond 
the  carriage  of  passengers  by  boat. 

3.  A  railway  company,  nnder  the  anther- 
ity  of  their  act,  constructed  across  a 
river,  half  a  mile  above  an  ancient 
ferry,  a  railway  bridge  and  a  foot- 
bridge, the  foot-bridge  being  used  by 
persons  going  to  the  railway  station 
and  also  to  other  places.  The  traffic 
across  the  ferry  fell  off,  and  the  ferry 
was  given  up.  The  owners  of  the 
ferry  claimed  compensation  under  tiie 
Lands  and  Railway  Clauses  Acts. 

Held,  reversing  the  decision  of  the 
Queen's  Bench  Division,  that  no  com- 
pensation could  be  recovered  :  First, 
on  the  ground  that  an  action  could  not 
have  been  maintained  for  disturbance 
of  the  ferry  in  respect  (jf  the  traffic 
either  by  the  railway  or  by  the  foot- 
bridge, if  they^  had  been  erected  with- 
out me  authority  of  an  act.  Secondly, 
on  the  ground  that,  the  injury  to  the 
ferry  being  occasioned,  not  by  the 
construction  but  by  the  working  of 
the  railway,  the  ferry  had  not  been 
injuriously  affected  within  the  Lands 
Clauses  Act  or  the  Railway  Clauses 
Act.     Hophint  v.  Great  Northern,  296, 

808  nofo. 


EQUITIES. 

1.  When  and  how  far  plaintiff -may  be 
delayed  by  equities  between  defen- 
dants.   Fumeea  v.  Booth,  115,  111  note. 


ESTOPPEL. 
See  FoBMxa  Suit,  89. 
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.       EVIDENCE. 

1.  The  prisoner  was  a  timekeeper,  and 
T.  0  was  pay  clerk,  in  the  employment 
of  a  colliery  company.  It  ,wa3  the 
duty  of  the  prisoner  every  fortnight 
to  give  a  list  of  the  days  worked  by 
the  workmen  to  a  clerk  who  entered 
the  days  and  the  wages  due  in  respect 
of  them  in  a  time  book.  At  pay  time 
it  was  the  duty  of  the  prisoner  to  read 
out  from  the  time  book  the  number  of 
days  worked  by  each  workman  to  T. 
C,  who  paid  the  wages  accordingly. 
And  T.  C.  saw  the  entries  in  the  time 
book  while  the  prisoner  was  reading 
them  out.  Upon  the  trial  of  an  in- 
dictment charging  the  prisoner  vrith 
obtaining  money  by  false  pretences : 

Held,  that  T.  C.  might  refresh  his 
memory,  by  referring  to  the  entries  in 
the  time  book,  in  order  to  prove  the 
sums  paid  by  him  to  workmen. 

2.  The  prisoner  being  charged  with  ob- 
taining by  false  pretences  the  moneys 
of  a  company  : 

Held,  that  the  existence  of  the  com- 
fiany  was  sufficiently  proved  by  evi- 
dence that  it  had  carried  on  business 
as  such.     Begina  v.  Langton,  866, 

369  note. 

3.  When  and  how  far  declarations  of 
prosecutrix  in  rape  admissible.  Reg. 
v.  Wood.  893,  894  note, 

4.  Declarations  of  a  deceased  person, 
who  has  been  in  possession  of  property 
claiming  a  limited  interest  therein 
under  a  particular  will,  are  admissible 
to  prove  the  fact  that  such  will  had  a 
legal  existence,  and  also  that  certain 
persons  were  named  executors  therein. 
And  where  a  copy  of  such  will,  the 
original  not  being  forthcoming,  is 
found  in  the  possession  or  amongst  the 
papers  of  the  legal  adviser  of  one  of 
such  executors,  it  is  evidence  of  the 
contents  of  such  will,  and  may  be 
admitted  as  such.     Sly  v.  Sly.         614, 

616  note. 

See  Criuinal  Law,  284,  289  note. 
Pabtnkbsuip,  739,  766  note. 
Presumption. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  Desire  that  assist  one  appointed  ex- 
ecutor makes  assistant  executor.  Mtit- 
ier  of  De  Rosaz.  697 


2.  The  testator,  by  his  will,  appointed 
one  of  his  sisters  sole  executrix.  He 
had  three  sisters  living  at  that  time, 
but  two  died  in  his  lifetime : 

Heldy  that  the  appointment  was  void 
from  uncertainty.  Matter  of  Blaek- 
well  602 

8.  The  testatrix  executed  a  will,  which 
contained  a  clause  to  the  effect,  "  I  ap- 
point my  sister  A.  B.  my  executrix, 
only  requesting  that  my  nephews,  C. 
D.  and  E.  F.,  will  kindly  act  for  and 
with  this  dear  sister": 

Held,  that  C.  D  and  E.  F.  were  ex- 
ecutors according  to  the  tenor  of  tlic 
will.     Matter  of  Brown.  681 

4.  Where  executors  have  made  a  proper 
distribution  pro  tanto  of  their  testa- 
tor's estate,  and  have  been  ready  to 
produce  proper  accounts  to  the  unpaid 
residuary  legatees,  and  an  administra- 
tion action  is  then  instituted  by  the 
unpaid  residuary  legatees,  and  it  turns 
out  that  the  accounts  are  substantially 
correct,  the  costs  of  the  action  must  be 
borne  by  the  residuary  legatees  who 
take  the  benefit  of  it. 

6.  But  where,  alter  executors  had  made 
a  partial  distribution  of  the  residue,  an 
administration  action  was  instituted  by 
the  residuary  legatees  who  had  not  re- 
ceived their  shares,  and  it  then  turned 
out  that  the  executors  had  made  two 
mistakes,  first,  in  making  their  dis- 
tribution upon  an  erroneous  assump- 
tion that  the  residue  was  divisible 
amonff  five  persons  instead  of  six ;  and, 
secondly,  in  expending  part  of  the 
general  personal  estate  in  repairs  of 
property  specifically  devised : 

Held,  that  the  overpaid  residuary 
legatees  could  not  be  made  to  refund, 
that  the  executors  must  stand  in  the 
same  position  as  if  no  distribution  had 
taken  place,  and  that  the  costs  of  the 
action  should  be  paid  as  out  of  the  en- 
tire residuary  estate,  so  as  to  charge 
the  executors  with  the  share  of  coste 
attributable  to  each  of  the  distributed 
shares;  and  then  that  the  executors 
should  pay  the  balance  necessary  to 
make  up  to  the  unpaid  legatees  one- 
sixth  of  the  residue  each.  Hilliard  v. 
Fulford.  641 

6.  The  executrix  of  a  trader,  who  was 
also  his  residuary  legatee,  continued 
after  his  death  to  carry  on  his  business 
ostensibly  as  her  own  : 
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Hdd  (reversinff  the  decision  ofthe 
couDty  court),  that  the  assets  of  the 
business  in  the  hands  of  the  executrix 
were  not  impressed  with  any  trust  in 
favor  of  the  testator's  creditors,  and 
consequently  that,  on  her  second  mar- 
riage, such  of  those  assets  as  remained 
in  specie,  as  well  as  the  property  into 
which  the  rest  had  been  converted, 
passed  to  her  second  husband.  Matter 
ofFdU,  780 

7.  Leaseholds  are  not  within  Locke 
King's  Act,  and  mortgages  thereon 
must  be  paid  by  the  personal  represen- 
tative.   HiU  V.  WorvMley,  824,  826  note, 

Ste  Insu&anoe,  Life,  668. 
Powers,  681,  690  note. 


EXPOSURE  OF  DISEASED  PERSON. 
See  Cbdonal  Law,  461,  468  note. 


F. 


FACTOR. 

1.  The  plaintiff,  a  tobacco  manufacturer 
at  Bolton,  bought  of  H.,  a  commission 
merchant  and  agent,  and  also  a  dealer 
in  tobacco,  60  hhds.  of  tobacco. then 
lying  in  bond  in  the  name  of  H.  in  the 
L.  Dock.  The  price  was  paid,  but  the 
tobacco  was  to  remain  in  the  dock,  to 
be  forwarded  to  the  plaintiff  as  he 
might  want  it  for  the  purpos<9  of  his 
business,  with  an  understanding  that 
the  tobacco  was  to  be  cleared  oyH. 
and  dispatched  to  Bolton  free  of  any 
charge  for  commission,  or,  should  the 
plaintiff  sell  any  portion  of  it,  to  be 
delivered  to  his  vendees ;  the  plaintiff 
remitting  to  H.  the  amount  of  duty 
and  dock  charges.  This  arrangement 
was  one  so  usual  in  the  tobacco  trade 
that  any  other  arrangemept  was  ex- 
ceptional. For  this  purpose  tlie  to- 
bacco was  allowed  to  remain  in  the 
name  of  U.  in  the  dock  books,  and  he 
retained  the  dock-warrant&  In  his 
own  books,  however,  the  transaction 
was  entered  as  a  sale  to  the  plaintiff. 
II.,  representing  the  tobacco  to  be 
his  own  property,  pledged  it  with  the 


defendants  as  security  for  a  loan,  hand- 
ing them  the  dock -warrants ;  and  he 
caused  the  tobacco  to  be  transferred 
into  their  names  in  the  dock  books,  the 
defendants  having  no  knowledge  that 
the  plaintiff  was  interested  in  it.  H. 
shortly  afterwards  absconded,  and  was 
adjudicated  bankrupt.  The  plaintiff 
demanded  the  tobacco  of  the  defen- 
dants, but  they  claimed  to  retain  it, 
either  on  the  ground  that  the  plaintiff 
had  armed  H.  with  an  ostensible  au- 
thority to  deal  with  the  goods  as  his 
own,  or  that  he  was  intrusted  with  the 
tobacco  or  the  documents  of  title  with 
authority  to  pledge  or  sell,  within  the 
Factors  Acts  : 

Hdd,  by  Denman,  J.,  on  motion  for 
'  judgment,  the  judge  having  power  to 
draw '  inferences  of  fact,  that  H.  was 
not  intrusted  with  the  tobacco  as  fac- 
tor or  agent  for  sale,  but  only  to  dear 
and  forward  it  to  the  plaintiff  or  to  his 
vendees  as  and  when  required,  and  con- 
sequently that  he  had  no  authority  to 
sell  or  to  pledge  it 

2.  Meldf  also,  that,  looking  at  the  usago 
of  the  trade,  the  plaintiff  had  not 
given  any  ostensible  authority  to  H.  to 
pledge  the  tobacco.  Johnaon  v.  Cridit 
Lyonnaie.  486,  499  note. 


FALSE  IMPRISONMENT. 
See  Arrest,  469,  468  note. 


FALSE  PRETENCES. 
See  Criminal  Law,  861,  364,  896. 


1. 


FIXTURES. 

A  lease  of  a  piece  of  land  was  granted 
to  a  trader,  he  covenanting  to  build 
upon  it  a  steam  saw-mill,  messuages,  or 
dwelling  houses,  and  at  the  end  of  the 
term  to  yield  up  to  the  lessor  the  land, 
buildings,  and  fixtures,  except  the  steani 
saw-mifl.  machinery,  fixtures,  and 
things  connected  therewith,  which  it 
was  agreed  the  lessee  might  remove. 
The  lessee  afterwards  mortgaged  the 
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property,  the  mortgage  deed  assigning 
the  land,  together  with  the  steam  saw- 
mills and  buildinss  thereon,  and  the 
steam  engines,  boilers,  fixed  and  mov- 
able machinery,  plant,  implements,  and 
utensils  fixed  to,  placed  upon,  or  used 
in  or  about  the  ground,  hereditaments, 
saw-mills,  and  Buildings,  to  hold  the 
hereditaments,  and  such  of  the  ma- 
chinery, plant.  <&c.,  as  were  in  the  na- 
ture of  landlord's  fixtures,  to  the  mort- 
gagee for  the  residue  of  the  term,  and 
as  to  such  of  the  machinery  and  prem- 
ises as  were  in  the  nature  of  tenants'  or 
trade  fixtures  to  the  mortgagee  abso- 
lutely, subject  to  redemption. 

The  deed  contained  a  power  for  the 
mortgagee,  in  default  of  payment  of  the 
mortgage  money,  to  sell  the  premises, 
or  any  part  or  parts  thereof,  either  to- 
getlier  or  in  parcels.  The  deed  was  not 
registered  under  the  Bills  of  Sale  Act. 
The  mortgagor  filed  a  liquidation  peti- 
tion. The  mortgage  money  remained 
due.  The  mortgagee  had  not  taken 
possession  of  any  of  the  property  com- 
prised in  the  deed  : 

Held,  that  the  effect  of  the  deed  was 
to  authorize  the  mortgagee  to  sever  the 
trade  fixtures  from  the  premises,  and  to 
deal  with  them  separately,  and  conse- 
quently that  the  deed,  not  having  been 
registered  under  the  Bills  of  Sale  Act, 
was  void  qua  the  trade  fixtures  as 
against  the  trustee  in  the  liquidation. 
Matter  of  JEslick.  728,  728  note. 


.    FORECLOSURE. 

ft 

See  Plkdox,  782,  784  noU, 


FORFEITURE. 

1.  Where  a  notice  to  repair  has  been 
given,  and  the  lessee  makes  an  offer  to 
sell  his  interest  in  the  premises,  and  a 
n^otiation  takes  place  on  that  offer, 
the  effect  of  that  offer  and  the  negotia- 
tion is  to  suspend  the  notice  till  the  ne- 
gotiation has  been  terminated,  from 
which  event  alone  the  date  of  the  no- 
tice can  properly  be  calculated.  Equity 
will  relieve  agniust  an  ejectment  found- 
ed on  the  original  notice. 

2.  A  notice  to  repair,  within  six  months, 
houses  held  on  lease  by  the  Metropoli- 


tan Railway  Company,  was  given  on 
the  22d  of  October,  1874,  to  expire  on 
the  22d  of  April,  1876.  It  was  an- 
swered by  a  letter  of  the  28th  of  No- 
vember, suggesting  that  the  lessors 
might  like  to  purchase  the  premises. 
The  lessors*  solicitors,  by  letter  of  the 
1st  of  December,  asked  the  price  de- 
manded, and  were  told,  by  letter  on  tho 
80th  of  December,  that  it  was  £8,000. 
The  lessors'  solicitors  on  the  81st  of 
December,  1874,  wrote  to  say  that,  con- 
sidering the  condition  of  the  premises, 
"the  price  is  out  of  all  reason.  We 
must  therefore  request  you  to  reconsider 
the  question  of  price,  having  r^ard  to 
the  previous  observations,  and  to  the 
fact  that  the  company  have  already 
been  served  with  notice  to  put  the 
premises  in  repair,  and  we  shall  be  glad 
to  receive  in  due  course  a  modified  pro- 
posal from  you."  No  farther  communi- 
cation on  this  subject  took  place  till 
the  19th  of  April,  1875,  when  the  agent 
for  the  company  wrote  to  say  that  as 
*'  the  negotiations  had  not  resulted  in  a 
sale  "  the  company  would  take  in  hand 
the  repairs.  On  the  20th  of  April  the 
solicitors  for  the  appellant  wrote,  de- 
claring that  *'the  negotiations"  had 
been  broken  off  in  December  last,  and 
that  there  had  been  ample  time  since 
then  to  complete  the  repairs.  On  the 
22d  of  April  the  notice  expired,  and  on 
the  28th  the  ejectment  was  served. 
After  verdict  for  the  plainti^  and  judg- 
ment in  the  court  below : 

Held,  that  the  company  was  entitled 
in  equity  to  be  relieved  against  the  for- 
feiture, for  that  the  letters  at  the  end 
of  November  and  at  the  beginnine  of 
December  had  the  effect  of  suspenaing 
the  notice,  and  that  the  suspension  did 
not  come  to  an  end  till  the  81st  of  De- 
cember, till  which  time  the  operation 
of  the  notice  was  waived,  so  that  no 
part  of  that  time  could  be  counted 
against  the  tenant  in  a  six  months'  no- 
tice to  repair.  Hughes  v.  Metropolitan 
Railway.  16,  29  note. 


•  FORGED  CHECK. 

1.  An  indorsement  of  a  check  payable  to 
order,  purporting  to  be  by  the  agent  of 
the  person  to  whose  order  the  check  is 
payable,  is,  within  16  <&  17  Vict,  a  69, 
s.  19,  a  sufiicient  authority  to  the  bank- 
er to  ]yiy  the  amount  of  such  check. 


864 


INDEX. 


though  thQ  person  who  indorsed  the 
check  had  no  authority  to  indorse. 

2.  S.  K.,  an  agent  of  S.  A  Co.»  the  plain- 
tiffs, having  authority  to  sell  goods  for 
them  and  to  receive  payment  by  cash 
or  check,  but  not  haying  authority  to 
indorse  checks,  received  from  the  de- 
fendants, in  payment  for  goods  sup- 
plied, a  check  on  their  bankers  drawn 
payable  to  S.  <&  Co.,  or  order.  S.  K. 
indorsed  it  "  S.  A  Co.,  per  S.  K., 
ageut,"  received  the  money  from  the 
bankers,  and  misappropriated  part  of 
it.  The  bankers  returned  the  check  to 
the  defendants,  and  the  amount  was  al- 
lowed in  account  by  the  defendants : 

Heldy  affirming  the  decision  of  the 
Common  Picas  Division,  that  such  pay- 
ment by  the  bankers  was  within  the 
protection  of  16  <fe  17  Vict  c.  59,  s.  19; 
and  that  the  plaintiffs  could  not  main- 
tain an  action  against  the  defendants, 
either  for  the  price  of  the  goods  or  for 
.  the  check.     Charles  v.  BUtckwell.     426 


FORMER  SUIT. 

1.  .In  1842  a  suit  for  declarator  of  mar- 
riage was  brought  against  a  lady,  but 
after  trial  was  dismissed  in  1846.  In 
1876,  after  the  lady's  death,  a  second 
suit  was  brought  for  declarator  of  the 
same  marriage,  and  for  reduction  of 
the  former  decree.     In  1876  the  second 

.  suit  was  held  to  have  been  barred  by 
the  plea  of  res  judicata,  and  this  de- 
cision, on  appeal,  was  affirmed  by  the 
House  of  Lords. 

Per  Thb  Lord  Chancellor:  The 
appellant  has  not  alleged  any  new  mat- 
ter whatever  coming  to  his  knowledge 
which  should  entitle  him  to  get  rid  of 
the  former  proceedings. 

2.  Per  Lord  Hatherley  :  I  do  not  ap- 
prehend that  we  need  go  further  than 
to  say  that  this  gentleman — who  had 
the  opportunity  of  having  his  case 
fairly  heard  thirty  years  ago — cannot 
now,  after  the  death  of  the  person  prin- 
cipallv  concerned,  be  in  a  position  to 
ask  tiiat  the  principle  of  res  judicata 
shall  not  be  pressed  to  its  fullest  and 
furthest  results. 

3.  Per  Lord  Selborne  :  When  there  is 
res  judicata  the  original  cause  of  ac- 


tion is  gone ;  and  it  would  be  destmc- 
tive  of  all  certainty  in  the  administra- 
tion of  law,  in  the  status  of  families, 
and  in  the  enjoyment  of  rights,  if  it 
were  not  held  incumbent  on  any  one 
attempting  to  get  rid  of  a  solemn  judg- 
ment to  show  that  he  comes  forward  to 
do  so  with  reasonable  promptitude  and 
diligence. 

4.  Per  Lord  Blackburn  :  The  object  of 
the  rule  of  res  judicata  is  always  put 
upon  two  grounds ;  the  one,  public  pol- 
icy, that  there  should  be  an  end  of 
litigation ;  the  other,  the  hardship  on 
the  individual  that  he  should  be  vexed 
twice  for  the  same  cause.  It  seems  to 
me  that  nothing  is  here  alleged  that 
would  have  been  ground  for  a  new  trial 
before,  and  d  mulio  fortiori  there  is 
nothing  alleged  that  would  be  ground 
for  a  new  trial  after,  judgment  pro- 
nounced thirty  years  ago. 

6.  Per  Lord  Gordon  :  It  would  be  la- 
mentable for  the  law  of  Scotland,  es- 
pecially with  reference  to  the  marriage 
law,  if  it  were  competent  for  parties  to 
come  forward  a^am  after  a  lapse  of 
thirty  years  and  ask  for  a  new  trial 
with  reference  to  matters  which  must 
have  been  within  their  own  knowl- 
edge when  the  cause  was  originally 
tried.     Lockyer  v.  Ferryman,  89 

See  Wrongdoers,  336,  340  note. 


FRANCHISE. 

1.  When  mortgage  by  corporation  trans- 
fers interest  in  real  estate  thereof. 
Cfumdler  v.  Howdl.  816,  824  note. 

See  Eminent  Domain,  296,  808  noU, 


FRAUD. 

1.  By  agreement  between  the  defendant 
and  the  promoters  on  behalf  of  an  in- 
tended company  the  defendant  agreed 
to  sell  to  the  company  several  pat- 
ents belonging  to.,  and  several  busi- 
nesses carried  on  by,  him.  The  com- 
pany was  incorporated  under  the  Com- 
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panies  Acte,  1862  and  1867,  the  mem- 
orandam  of  association  describing  the 
objects  of  the  company,  amongst 
others,  as  the  purchasing  or  acquiring 
the  businesses  and  patents  belonging 
to  the  defendant,  and  working  the 
patents.  The  articles  of  association, 
which  were  dated  and  registered  on 
the  same  day  as  the  memorandum  of 
association,  set  out  the  agreement  with 
the  defendant,  and  decmred  that  it 
should  be  binding  upon  the  company 
and  read  as  part  of  the  articles  them- 
selves. By  the  appreement  itself,  the 
defendant  was  to  be  chairman  of  the 
board  of  directors  and  managing  direc- 
tor of  the  company  for  five  years,  and 
to  be  paid  such  salary  as  the  company 
might  determine.  The  purchase-money 
was  to  be  paid  the  defendant,  part  in 
fully  paid-up  shares  and  the  balance  by 
instalments  in  money.  The  defendant 
on  his  -part  promised  to  guarantee  to 
the  company  a  minimum  dividend  of 
£16  per  cent,  on  all  the  paid-up  capital 
of  the  company.  The  company  car- 
ried on  the  businesses  for  one  year  un- 
der the  agreement,  and.  the  defendant 
paid  them  the  amount  sufficient  to 
make  up  the  £15  per  cent.  Shortly 
afterwards  a  resolution  was  passed  by 
the  directors  and  carried  at  a  general 
meeting  duly  convened  for  the  purpose, 
whereby  the  defendant  was  released 
from  his  guarantee  upon  surrendering 
his  shares  and  giving  up  to  the  com- 
pany his  right  to  certain  patents.  The 
defendant  retired  accordingly  from  his 
office  as  director,  giving  up  nis  shares 
and  right  to  the  patents,  and  the  com- 
pany proceeded  to  sell  one  of  the  busi- 
nesses and  one  of  the  patents.  The 
company  afterwards  claimed  to  .  set 
aside  the  resolution  and  enforce  the 
g^rantee,  on  the  ground  that  the  de- 
fendant had  fraudulently  misdescribed 
the  property  sold  by  him  : 

Hdd,  first,  that  the  resolution  was 
not  in  excess  of  the  powers  of  the  com- 
pany, and  was  binding  on  them:  sec- 
ondly, that  assuming  Siat  the  resolu- 
tion had  been  passed  in  consequence  of 
fraudulent  misrepresentations  on  the 
part  of  the  defendant,  his  position  had 
been  so  far  changed  that  it  was  too  late 
for  the  company  to  repudiate  their  con- 
tract    Sheffield,  etc.  v.,  Unwin,         286 

See  Bankruptcy,  127,  841. 
Chattel  Mortgage,  839. 
Fraudulent  Conveyance. 
Trusts  and  Trustees,  762,  774  note, 

20  Eng.  Rep.  109 


FRAUDS,  STATUTE  OF. 

1.  A  lease,  not  under  seal,  for  an  original 
term  of  less  than  three  years,  whether 
by  parol  or  in  writing,  is  invalid,  if  it 
gives  a  right  to  the  lessee  to  continue 
the  holding  beyond  three  years  from 

«  the  making  of  the  lease.     Hand  v.  HaJl, 

568,  670  note. 


FRAUDULENT  CONVEYANCE. 

1.  Under  a  marriage  settlement  the  son 
by  1^  former  marriage  of  the  intended 
husband  took  an  interest  in  property 
brought  into  settlement  by  the  hus- 
band : 

Held,  that  the  son  was  a  volunteer, 
and  that  to  the  extent  of  his  interest 
the  settlement  was  void  as  against  a 
subsequent  purchaser  from  the  hus- 
band.    Price  V.  Jenkins,  707 

2.  A  trader  executed  a  bill  of  sale  of  his 
stock-in-trade  in  his  shop  and  his  fur- 
niture in  his  dwelling  house  to  secure 
a  debt.  The  shop  and  the  dwelling 
house  were  situate  in  different  streets 
in  the  same  town.  An  agent  of  th^ 
bill  of  sale  holder  took  possession  of 
the  stock-in-trade  just  before  the  debtor 
filed  a  liquidation  petition,  but  he  did 
not  take  possession  of  the  furniture  till 
after  he  had  received  notice  of  the 
filing  of  the  petition : 

Held,  that  the  possession  taken  of 
the  stock-in-trade  operated  as  a  with- 
drawal of  the  consent  of  the  mortgagee 
to  the  furniture  remaining  in  the  debt- 
or's order  and  disposition. 

8.  The  day  before  the  possession  was 
taken  the  mortgagee  had  instructed  his 
agent  to  go  and  take  possession  of  the 
property. 

4.  Semble,  that  the  giving  of  these  in- 
structions amounted  to  a  withdrawal 
of  the  mortgagee's  consent  to  the  prop- 
erty remaining  in  the  debtor's  order 
and  disposition.  Mailer  of  Eslick,    717 

6.  The  grantee  of  a  bill  of  sale  and  the 
trustee  in  bankruptcy  of  the  grantor 
were  in  concurrent  .possession  of  the 
property  comprised  in  it.  The  gran- 
tee haa  taken  possession  first.  The 
trustee  impeached  the  validity  of  the 
bill  of  sale.    Before  the  question  of  its 


866 
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Yididity  had  been  decided,  the  grantee 
forcibly  remored  part  of  the  property : 
Heldf  that,  notwithstanding  the  fact 
that  the  grantee  had  taken  possesaion 
first,  the  removal  was  an  unlawful  act, 
and  that  the  grantee  must  pay  the  trus- 
tee's costs  of  a  motion  (which  had  been 
refused  in  the  county  court)  to  comp^ 
the  restoration  into  the  joint  posses- 
sion of  the  property  which  had  been  re- 
moved.   Matter  of  Fells.  780 

See  BAJfKRUEPTOT,  768. 
Fraud.  . 


FREIGHT. 

See  Adioraltt,  437. 

Chattel  Mortoagk,  146. 


Or. 


GENERAL  AVERAGE. 
See  Admtraltt,  864. 


H. 


HEALTH. 


Bee  CBDCDrAL  Law,  461,  468  note. 


HEARSAY. 
See  EviDKNCE,  614,  616  w^. 


HEIRS. 

1.  Leaseholds  are  not  within  Locke  Einff^s 
act,  and  mortgages  thereon  must  be 
paid  by  the  personal  representatire. 
HillY,  Wormsley.  824,  826  note. 

See  Dbath,  Prbsumftion  of. 
PowBR,  778, 


HUSBAITD  AND  WIFE. 

See  DowBR,  806. 

ExsouTORS  avd  Administrators,  730. 
Larosnt,  866,  370  note. 


1. 


ILLEGAL  AGREEMENT. 
See  Restraint  op  Trade,  800,  80S  noU, 


ILLEGITIMATE  CHILDREN. 
See  Power,  778. 


INDICTMENT. 
See  Criminal  Law. 


INDOBSER. 
See  Sbt-Off,  99. 


INFANT. 

1.  A  deed  by  an  infant  to  secure  the  re- 
payment of  money  advanced  for  neces- 
saries is  voidable. 

2.  Where  the  plaintiff  had  advanced 
money  to  an  infant  partly  in  order  to 
pay  for  necessaries,  and  he  had  by  deed 
assigned  to  the  plaintiff  his  reversion- 
ary interest  as  a  security, — ^in  an  ac- 
tion brought  against  the  in£Emt  on  his 
attaining  twenty-one,  for  an  account  of 
moneys  advanced  to  him  and  expended 
on  necessaries,  and  for  repayment,  and 
also  claiming  that  the  same  might  be 
declared  to  oe  a  charge  on  his  rever- 
sionary interest : 

Heldj  that,  though  the  plaintiff  was 
entitled  to  an  account  and  an  order 
for  repayment,  the  deed  was  not  bind- 
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ing  on  the  infant,  and  the   security 
could  not  be  enforced.    AfarUn  y.  Gale. 

660,  663  note. 


INJUNCTION. 

See  CoPTKiOHT,  662. 

Restraint  of  Tradk,  800,  803  tioie. 


INSURANCE,  LIFE. 

1.  S.  having  effected  two  policies  on  his 
life  for  the  purpose,  as  he  expressly  in- 
formed the  assurance  company,  of  en- 
abling him  to  give  C.  a  security  for  a 
debt  which  exceeded  the  amount  of  the 
policies,  deposited  them  with  C,  at  the 
same  time  asking  him  by  letter  to  in- 
struct his,  C.*8,  solicitor  "to  prepare 
the  necessary  assignment.'*  C,  how- 
ever, never  took  any  assignment  S. 
died  insolvent,  having  made  a  will  ap- 
pointing executors,  bat  no  represen- 
tation was  taken  out  to  his  estate.  C. 
then  gave  the  company  notice  in  wri- 
ting of  the  death,  and  that  he  held  the 
pohcies  as  security  for  his  debt,  and 
the  company  acknowledged  the  receipt 
of  the  notice  in  the  terms  of  the  Poh- 
cies of  Assurance  Act,  1867,  s.  6. 
Proper  evidence  of  S.*s  death  having 
been  subsequently  produced  to  the 
company,  they  wrote  to  C.  that  the 
claim  under  the  policies  would  be  paid 
at  the  expiration  of  three  months,  but 
that  the  assent  of  S.'8  legal  personal 
representative  would  be  required  before 
settlement. 

After  the  expiration  of  the  three 
mouths  C,  being  unable  to  obtain  pay- 
ment of  the  pmicy  moneys  (although 
his  debt  was  admitted  by  S.'s  execu- 
tors, and  he  ofifered  the  company  an 
indemnity),  brought  an  action  for  that 
purpose  against  the  company,  insisting 
that  S.'s  deposit  and  letter  constituted 
an  eauitable  assignment  of  the  policies 
withm  the  Policies  of  Assurance  Act, 
1867,  and  therefore  enabled  him  to  give 
a  valid  discharge  for  the  moneys : 

ffeld,  that  there  had  been  no  equi- 
table assignment  of  the  policies  wltnin 
the  act,  and  that  the  company  were 
justified  in  refusing  to  pay  him  in  the 
absence  of  S.'s  legal  personal  represen- 
tative : 


2.  Orderedj  payment  of  the  policy  moneys 
to  the  plaintiff  after  deducting  tne 
company's  costs,  the  legal  personal 
representative  being  dispensed  with 
under  the  power  given  to  the  court  by 
sect.  44  of  the  Chancery  Amendment 
Act,  1862  (16  (fe  16  Vict  c.  86):  also 
payment  by  the  company  of  interest 
at  4  per  cent,  from  the  day  which  had 
been  fixed  by  them  for  the  payment  of 
the  principal.  Grotsley  v.  Giasffow  Life 
Assurance  Co,  663 

See  Prbsuhption,  69,  87  note. 


INTENT. 
See  Criminal  Law,  384,  389  note. 


ISSUE.  ' 

See  Death,  647,  667  note. 
Life  Estate,  647. 


J. 


JOINT  DEBTORS. 
See  Bankruftot,  126. 


.1 


JUGGLERS. 

The  appellant  was  convicted  by  jus- 
tices under  6  Geo.  4,  c.  83,  s.  4,  which 
makes  punishable  as  a  rogue  and  vag- 
abond "  every  person  .  .  .  using  any 
subtle  craft,  means,  or  device  by  palm- 
istry or  otherwise  to  deceive  and  im- 
pose on  any  of  His  Maiesty's  subjects." 
In  a  case  stated  for  this  court,  the  jus- 
tices found  as  a  fact  that  the  appellant 
attempted  to  deceive  and  impose  upon 
certain  persons  by  falsely  pretending 
to  have  the  supernatural  faculty  of  ob- 
taining from  invisible  agents  and  the 
spirits  of  the  dead  answers,  messages, 
and  manifestations  of  power,  namely, 
noises,  raps,  and  the  wipding  up  of  a 
musical  box ; 
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Bdd,  that  the  mems  oped  by  the  ap- 
pellaot  came  within  the  words  *'by 
palmistry  or  otherwise,"  and  that  the 
oonTiction  was  right.  Mcmek  t.  BU- 
Urn.  536 


JURISDICnOJi. 

1.  By  Order  LV,  where  an  action  is  tried 
by  a  jury,  the  costs  shall  follow  the 
event,  unless  upon  application  made  at 
the  trial  for  good  caose  shown  the 
judge  before  whom  such  action  is  tried 
or  the  court  shall  otherwise  order. 
By  Order  lyu.  Rule  6,  a  court  or  a 
judge  shall  hare  power  to  enlarge  the 
time  appointed  by  these  rules  for  do- 
ing any  act.  By  s.  S9  of  the  Judicature 
Act,  1878,  any  judge  of  the  High  Court 
may  exercise  any  jurisdiction  of  the 
boujrt  exercised  before  'the  act  by  a 
judge  at  chambers.  A  jury  returned  a 
verdict  for  a  small  amount  beyond  a 
sum  paid  into  court ;  no  application  as 
to  costs  was  made  at  the  trial;  but 
some  time  afterwards  the  judge  who 
tried  the  action,  sitting  at  chambers, 
made  an  order  depriving  the  plaintiff 
of  costs  from  the  time  of  the  payment 
into  court.  On  appeal,  the  Ddvisional 
Court  set  aside  the  order  for  want  of 
jurisdiction.  On  appeal  to  the  Court 
of  Appeal : 

Hdd.  that  the  judge  had  no  jurisdic- 
tion :  Either,  1.  As  the  jud^  who  tried 
the  action,  because  no  application  had 
been  made  at  the  trial  as  required  by 
Order  LV ;  and  Order  Lvii,  Rule  6,  did 
not  apply  to  the  case.  Or,  2.  As  the 
judge  at  chambers,  because  Order  LY 
expressly  confined  the  power  to  the 
court,  and  s.  89  did  not  apply,  as  no 
such  power  existed  before  the  act 
Baker  v.  Oakes,  266 

2.  Claim,  stating  that  the  plaintiffs  and 
defendants  were  each  of  them  limited 
companies,  with  registered  offices  in 
London ;  that  the  action  was  brought 
for  rent  of  a  railway  station  in  Buenos 
Ayres  (into  possession  of  which  the 
defendants  were  put  by  the  plaintiffs), 
and  for  part  of  the  cost  of  construct- 
ing lines  of  railway  and  approaches  to 
the  station. 

Defence,  that  the  plaintiff  and  defen- 
dant companies  were  domiciled  in  the 
Argentine  Republic,  and  carried  on 
business  there;   that  the  premises  in 


qoestioD  were  eonsCrvcted  on  land 
which  was  the  properli  of  the  repob- 
lic,  and  that  the  plainSiSi  and  defen- 
dants were  joint  ecneeaBMntres  under 
the  repablie  of  eertain  easements  ap- 
purtenant thereta  That  the  conatmc- 
tion  of  the  premises  was  directed  by 
the  eovemment  'of  the  repablie,  and 
was  for  the  benefit  and  conTenieaoe  of 
the  citizens  of  Boenoe  Ayres,  and  that 
by  the  laws  of  the  republic  powers  of 
adjusting  all  rights,  arising  out  of  the 
construction,  and  applio^le  to  the 
claim  of  the  plainti&  were  vested  in 
the  government,  and  that  the  contract 
(if  any)  as  to  the  cost  oi  the  oonstroc- 
tion  was  made  at  Buenos  Ayres,  aild 
was  subject  to  the  law  of  the  place  of 
contract,  and  that  the  republic  had  as- 
sumed jurisdiction  over  the  plaintiff's 
claim : 

Held,  on  demurrer,  that  the  defence 
was  bad,  as  both  piuiiies  to  the  action 
were  within  the  jurisdiction  of  the 
English  courts,  and  the  £»cts  alleeed 
did  not  show  that  the  Aigen^e  Re- 
public had  exclusive  jurismcdon  over 
the  claim.  Buenoi  Ayret,  etc.,  v. 
Northern,  etc.  282 

3.  Sect  6^7  of  the  Merchant  Shipping 
Act,  1854,  17  <fc  18  Vict  c  104,  which 
gives  a  remedy  in  certain  eases  sgainst 
the  owner  of  a  foreign  ship  for  damage 
done  to  a  British  subject  in  any  part  of 
the  world,  is  confined  to  damage  to 
property,  and  does  not  extend  to  injury 
to  the  permm. 

4.  The  ordinary  courts  of  this  country 
have  no  jurisdiction  over  acts  done  by 
foreigners  on  the  high  seas  below  low- 
water  mark:  consequently.  Order  XI, 
Rule  1,  of  the  Rules  of  1876,  does  not 
warrant  an  order  for  the  service  of  a 
writ  on  a  foreigner  residing  abroad,  in 
respect  of  a  cause  of  action  arising  at 
sea  below  low-water  mark,  though 
within  three  miles  of  the  English  coast 
Harrii  v.   Owtur9  of  Tfu  iPraneoma. 

446 
See  Appka&axck,  572. 


L. 


LACHES. 


See  FoKxxa  Surr,  89. 
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LANDLORD  AND  TENANT. 

1.  When  and  for  how  long  oral  lease 
good.    Hand  v.  Sail,        668,  670  note. 

See  Forfeiture,  15,  29  note, 
Lkasb. 
«         Rent. 

SrsciFio  Performanoe,  676. 


LAPSE. 
See  WiLLg,  79*6. 

LARCENY. 

1.  A  wife,  though  she  may  have  com- 
mitted adultery,  cannot  steal  her  hns* 
band's  goods  :  and  therefore  the  adul- 
terer, receiving  from  her  the  ffoods 
which  she  has  taken  from  her  husband, 
cannot  be  guilty  of  receiving  stolen 
goods.     Regina  v.  Kenny.  866, 

870  note. 


LEGITIMACY. 
See  Presvhptiox,  226. 


LAW  OF  NATIONS. 
See  Jurisdiction,  282,  446. 


LEASE. 

1.  When  and  for  how  long  oral  lease  is 
good.     Hand  v.  HaU.        668,  570  noU. 

2.  Leaseholds  are  not  within  Locke  King^s 
act,  and  mortgages  thereon  must  be 
paid  by  the  personal  representative. 
nm  V.  'Wormtley.  824,  826  note. 

See  Landlord  and  Tenant. 
Rent. 
Specific  Performance,  676. 


LEGATEE. 

1.  When    cannot    be    made    to    refund 
though  overpaid.     HiUiard  v.  Fulford. 

641 

See  Wills. 


LEX  LOCL 

1.  The  petitioner  and  respondent,  Pdrtu- 
guese  subjects  and  first  cousins,  came 
to  reside  in  England  in  1868.  In  1866 
they  went  through'  a  form  of  marriage 
before  the  registrar  of  the  district  of 
the  city  of  London.  In  1873  they  re- 
turned to  Portugal,  and  continue  to 
reside  there.  By  the  law  of  Portugal 
a  marriage  of  Portuguese  subjects,  be- 
ing first  cousins,  without  dispensation, 
wheresoever  contracted,  is  invalid : 

Ueldt  that  the  court  of  the  place  ^f 
contract  of  marriage  is  not  bound  to 
recc^nize  the  incapacities  affixed  by 
the  law  of  the  domicile  of  the  parties 
to  a  contract  of  marriage,  if  such  in- 
capacities do  not  exist  according  to  the 
lex  loci  contractual  and  to  pronounce  a 
marriage,  otherwise  valid,  to  be  null 
and  void  by  reason  of  such  incapacity. 
Sottomayor  v.  De  Barroe,  606 

2.  The  deceased,  a  Frenchman  by  birth, 
but  naturalized  in  England,  executed 
at  Paris  a  will  and  codicil  in  the  Eng- 
lish form  relating  to  his  property  in 
England  only,  and  a  holograph  will, 
signed  and  dated,  disposing  of  his  prop- 
erty in  France,  but  referring  directly 
to  the  English  will.     He  died  at  Paris : 

Held,  that  if  it  could  be  shown  that 
the  will  and  codicil  in  the  English  form 
were  made  in  a  form  permitted  by  the 
law  of  France  in  the  case  of  British 
subjects  resident  in  France,  they  could 
be  admitted  to  probate  under  24  <fe  26 
Vict.  c.  114,  B.  1,  as  valid  according  to 
the  law  of  the  place  where  made,  mai- 
ter  of  Laeroix,  617 

See  Carrier,  626. 
Jurisdiction,  282. 


LIBEL. 

1.  The  plaintiffe,  vocalists,  advertised  in 
a  theatrical  newspaper,  as  follows: 
"The  Sisters  Hartridge  have  great 
pleasure  in  thanking  Messrs.  Chappell 
<fe  Co.,  Messrs.  Metzler  <&  Co."  (music 
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publishers),  "  and  others,  for  thejr  kind 
unhesitating  permission  to  sing  any 
morceaux  from  their  musical  publica- 
tions." The  defendant,  who  was  inter- 
ested as  agent  for  the  proprietors  of  the 
"stage- right"  of  certain  songs  pub- 
lished by  the  firms  mentioned,  wrote  to 
the  proprietors  of  two  music  halls  at 
which  the  plaintiffs  were  engaged  to 
sing,  to  the  effect  that  the  advertife- 
ment,  if  relied  upon  in  every  particular, 
was  calculated  to  lead  them  to  incur 
penalties  under  the  Copyright  Act,  in- 
asmuch as  the  publishers  named  had  in 
some  instances  no  power  to  give  the 
alleged  permission,  and  insinuating  that 
music  hall  singing  was  not  calculated 
to  create  a  demand  for  their  musical 
publications.  Upon  a  motion  to  set 
aside  a  nonsuit : 

Held,  that,  inasmuch  as  the  letters 
were  reasonably  susceptible  of  a  con- 
struction which  would  make  them  libel- 
lous, the  opinion  of  the  jury  ought  to 
have  been  taken  upon  their  meaning. 
HartY,  Wall.  421 

2.  The  administration  of  the  poor-laws, 
both  by  the  government  department 
and  by  the  local  authorities,  including' 
the  conduct  of  the  medical  officers,  is 
matter  of  public  interest ;  but  the  pub- 
lication of  a  report  of  proceedings  at  a 
meeting  of  poor-law  guardians,  at  which 
«B  parte  charges  of  misconduct  against 
the  medical  officer  of  the  union  were 
made,  is  not  privil^ed  by  the  occa- 
sion.    Purcell  V.  Sowler.  478 


LICENSE. 
See  SPKCinc  Perfokm ance,  676. 

LIEN. 

1.  Agreement  that  debts  due  stockbrokers 
shall  be  first  paid  aot  vidid.  £x  parts 
Saffery.  768 

See  AniORALTT,  487,  607. 
Building  Contract,  788. 
Chartebpartt,  809. 
Vendor  and  Vendee,  691,  696  note, 
768. 


LIEN  OF  ATTORNEYS. 
See  Bankruptcy  785. 


LIFE  ESTATE. 

1.  Bequest  on  the  death  of  testator's 
daughters  without  issue  to  the  persons 
who  would  be  entitled  under  the  statute 
if  testator  had  then  died  intestate.  Ad- 
ministration action  brought  in  the 
lifetime  of  the  daughters,  and  before 
they  had  had  any  issue,  by  persons  who 
would  then  be  next  of  kin  if  the  daugh- 
ters were  dead  without  issue : 

H^,  on  demurrer,  thai  the  phuntiiCi 
had  only  an  expectation  and  not  an  in- 
terest, and  were  not  entitled  to  main- 
tain the  action.     Clowes  v.  HUiimnL  647 


LIMITATIONS,  STATUTE  OF. 

1.  The  defendant,  whose  debt  to  the 
plaintiff  was  barred  bv  the  Statute  of 
Limitations,  wrote  to  the  plaintiff  with- 
in six  years  before  action  the  following 
letter :  "  I  return  to  Shepperton  about 
Easter.  If  you  send  me  there  the  par- 
ticulars of  your  account  with  vouchers, 
I  shall  have  it  examined  and  check 
sent  to  you  for  the  amount  due ;  but 
you  must  be  under  some  great  mis- 
take in  siipposing  tiiat  the  amount  due 
to  you  is  anything  like  the  sum  you 
now  claim :" 

Held,  that  the  debt  was  revived,  as 
the  request  to  be  furnished  with  an  ac- 
count with  vouchers  at  a  particular  time 
and  place  did  not  negative  the  implied 
promise  to  pay  arising  from  the  admis- 
sion of  a  balahce  due.  Sleeei  v.  Lind- 
My.  664,  568  noU. 


LOCAL  ACTIONS. 
See  Jurisdiction,  282. 


LOST  WILL. 
See  Evidence,  B14,  616  note. 


M. 


MARRIAGE. 

Bee  Lex  Loci,  605. 
Presumption,  226. 
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MARRIED  WOMAN. 
See  DowEB,  806. 


MASTER  AND  SERVANT. 

1.  The  plaintiff  was  run  over  and  sus- 
tained injuries  through  furious  driying 
on  the  part  of  a  cab  driver,  and  brought 
his  action  for  such  injuries  against  the 
proprietor  of  the  cab.  The  arrange- 
ment between  the  proprietor  and  the 
driver  was  that  the  horse  and  cab  were 
intrusted  by  the  former  to  the  latter 
for  the  day,  to  be  used  entirely  ^t  the 
driver's  discretion  during  the  day,  for 
the  purpose  of  plying  for  hire.  The 
driver  was  to  pay  16«.  for  the  cab ;  all 
that  he  made  above  that  sum  wa^  his 
perquisite  for  his  labor,  and  any  defi- 
ciency he  had  to  make  good  afterwards. 
There  was  no  particular  time  fixed  for 
goin^  out  or  returning  with  the  cab. 
On  l£e  day  when  the  accident  occurred, 
the  driver  was  on  his  way  back  with- 
the  cab  to  the  stables  of  the  proprietor 
intending  to  return  the  cab.  When  he 
came  to  the  end  of  the  mews  in  which 
the  stables  were,  he  went  on  with  the 
cab  to  a  tobacconist's  a  little  way  off 
and  purchased  some  snuff,  and  on  his 
way  back  to  the  stables  the  accident 
happened : 

iield,  that  the  proprietor  was  liable 
for  the  acts  of  the  driver  while  acting 
within  the  scope  of  the  purposes  for 
which  the  cab  was  intrusted  to  him,  as 
a  master  for  the  acts  of  his  servant,  and 
that  the  driver  was  at  the  time  of  the 
accident  so  acting.       Venablea  v.  Smith, 

346,  349  noto. 

2.  The  defendants,  having  begim  sinking 
a  shaft  in  their  colliery,  for  which  pur- 
pose they  had  fixed  an  engine  near  the 
mouth  of  the  shaft,  agreed  with  W.  to 
do  the  sinking  and  excavatins;  at  a  cer- 
tain price  per  yard,  W.  to  find  all  labor, 
the  defendants  to  provide  and  place  at 
the  dbposal  of  W.  the' necessary  en- 
gine power,  ropes,  and  hoppets,  with 
an  engineer  to  work  the  engine  (who 
was  employed  and  paid  by  the  defen- 
dants), the  engine  and  en^eer  to  be 
under  the  control  of  W.  Tne  plaintiff, 
who  was  one  of  the  men  employed  and 
paid  by  W.,  while  working  at  the  bot- 
tom of  the  shaft  was  injured  by  the  neg- 
ligence of  the  engineer : 


Held,  affirming  the  judgment  of  the 
Common  Pleas  Division,  that  though 
the  ennneer  remained  the  general  ser- 
vant of  defendants,  yet  being  under  the 
orders  and  control  of  W.  at  the  time  of 
the  accident,  he  was  acting  as  the  ser- 
vant of  W.,  and  not  of  defendants,  who 
were  therefore  not  liable  for  his  negli- 
gence.   Bourke  v.  WhXte  Moss,  etc.  469, 

476  note. 

See  Principal  and  Agent,  341,  •343  note. 


MEMORANDA. 
See  EviDENOE,  346,  369  note. 


MINES. 
See  Spbcifio  Pebformanob,  676. 


MISTAKE. 
See  ExECTTTORs  and  Adicinisteators,  641. 


MONET  HAD  AND  RECEIVED. 

See  Executors  and  Administrators,  641. 
Infant,  660,  663  note. 


MORTGAGE. 

1.  A  document, — ^by  which  A.  agrees  to 
sell  to  B.  "five  acres  of  wheat  now 
standing  in,  <fec.,  at  £6  per  acre,  B.  to 
cut  and  carry  the  corn  any  time  he  may 
require ;  ana  B.  agre^  to  purchase  the 
said  five  acres  upon  the  above  condi- 
tions,"— ^is  a  bill  of  sale  within  the  Bills 
of  Sale  Act,  17  <fe  18  Vict.  c.  86,  s.  1,  as 
the  intention  is  apparent  to  pass  the  im- 
mediate property. 

2.  Growing  crops  are  not  "  personal  chat- 
tels "  within  8.  1,  which  is  defined  by 
s.  7  to  "  mean  goods,  furniture,  fixtures, 
and  other  articles  capable  of  complete 
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transfer    by    delivery."     Braatom   v. 
OrijffUs.  475,  478  naU. 

3.  \rhen  by  corporation  transfers  entered 
in  real  estate.     Chandler  y.  Howell,  815, 

824  note. 

4.  Leaseholds  are  not  within  Locke 
King^s  Act,  and  mortgages  thereon 
must  be  paid  by  the -personal  repre- 
sentative.    HiUy.  Wbrmaley.  824, 

826  note. 

See  AniaKALTT,  437. 
Chattel  Moktoaoks. 
Dowse,  805. 
FiXTU&fts,  728,  728  noU, 
Pledqs,  782,  784  note. 


MOTIVE. 
See  Criminal  Law,  284,  289  note. 


N. 


NAME. 


1.  Where  name  not  fall  or  indefinite, 
how  person  intended  to  be  ascertained. 
MaUer  of  De  Rosaz.  697 

Matter  of  BlackwelL  602 


NAVIGABLE  RIVER. 
See  Negligencx,  850,  854  note. 


NEGLIGENCE. 

1.  If  servant  has  coal  hole  in  sidewalk 
open,  and  negligently  allows  a  passer 
by  to  £all  Into  the  same,  master  liable. 
Whitelei/  v.  Pq)per,  341,  848  note. 

2.  The  plaintiff  was  the  occupier  of  land 
and  the  defendant  the  owner  of  adjoin- 
ing laud,  both  fronting  to  a  creek  com- 
municating with  tlie  sea.  It  was  neces- 
sary for  the  protection  of  his  land 
that  each  person  having  land  fronting 


the  creek  should  maintain  a  sea  wall 
to  keep  out  the  high  tides,  and  such 
sea  wall  had  been  maintained  along 
the  creek  time  out  of  mind.  The  plain- 
tifTs  wall  was  continuous  with  the 
defendant's,  and  the  level  of  the  de- 
fendant's laud  was  higher  than  that 
of  the  plaintlfir&  It  became  necessary 
from  time  to  time  to  put  fresh  mate- 
rials on  the  top  of  the  walls  to  keep 
them  up  to  the  priiper  height;  the 
defendant  had  neglected  so  to  top  his 
wall,  and  owing  to  an  extraordinary 
high  tide,  the  water  flowed  over  his 
wall,  and  so  from  the  defendant's  land 
on  to  the  plaintiff's  land,  doing  con- 
siderable damage: 

Held,  affirming  the  judgment  of  the 
Queen's  Bench  Division,  tirst,  that  the 
mere  fact  that  each  frontager  had  al- 
ways maintained  the  wall  in  front  of 
his  land,  and  that  no  one  had  thought 
it  necessary  to  erect  a  wall  to  protect 
his  land  from  the  water  which  might 
come  from  his  neighboi's  land,  was 
no  sufficient  evidence  to  establish  a 
prescriptive  liability  on  the  part  of  the 
defendant  to  maintain  the  wall  for  the 
protection  of  the  adjoining  land- 
owners : 

8.  Secondly,  that  by  the  common  law, 
apart  from  prescription,  no  such  liabil- 
ity was  cast  on  the  defendant,  as  a 

«  frontager.     Hudaoth  v.  Tabor.  350, 

354  note. 

4.  The  plaintiff  was  a  passenger  by  the 
defendants'  railway,  and  at  one  station, 
though  all  the  seats  in  the  carriage  in 
which  the  plaintiff  was  were  hlled, 
three  more  persons  got  in  and  stood  up. 
There  was  no  evidence  that  the  defen- 
dants' servants  were  aware  of  this,  but 
the  plaintiff  remonstrated  with  the 
persotLs  who  had  so  got  in.  At  the 
next  station,  the  door  of  the  carriage 
was  opened  by  persons  who  tried  to 
get  in,  and  the  plaintiff  rose  and  held 
up  his-  hand  to  prevent  them.  After 
the  train  had  started,  a  porter  pushed 
away  the  persons  who  were  tryinff  to 
get  m  and  slammed  the  door,  which 
caught  and  injured  the  hand  of  the 
plaintiff,  who  had  been  thrown  for- 
ward by  the  motion  of  the  train  : 

Held,  by  Cockburn,  C.J.,  and  Amph- 
lett,  J. A.  (Kelly,  C.B.,  and  Bramwell, 
J.  A.,  dissenting),  affirming  the  decision 
of  the  Court  of  Common  Pleas,  that 
there  was  evidence  from  which  the 
jury  might  infer  negligence  on  the  part 
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of  the  defendants  so  as  to  entitle  the 
plaintiff  to  recover  damages.  Jackson 
Y.  Melropolitan  KaUway,  402 

See  ADinBALn',  673,  682. 
-     CARRisa,  626. 

Master  and  Servant,  346,  349  note. 

NuisANOB,  600,  606  iwie. 


NEGOTIABLE  INSTRUMENT. 

See  Baneruptot,  841. 

Bona  Fids  Holder,  276,  280  note. 


NOTICE. 

See  Bona  Fide  Holder,  276,  280  note, 
Baneruptot,  127. 
Forfeiture,  16,  29  note. 
Nuisance,  600,  606  note. 
Trusts  and  Trustees,  762,  774  note. 


NUISANCE. 

1.  The  plaintiff  and  the  defendant  were 
respectively  occupiers  of  adjoining 
houses.  An  old  drain  which  C019- 
menced  on  the  defendant's  premises, 
and  thence  passed  under  and  received 
the  drainage  of  several  other  houses, 
turned  back  under  the  defendant's 
house,  and  thence  imder  the  cellar  of 
the  plaintiff's  house,  and  ultimately 
into  a  public  sewer.  The  part  of  the 
return  drain  which  passed  through  the 
defendant's  premises  being  decayed, 
the  sewage  escaped  and  flowing  into 
the  plaintiff's  cellar  did  damage.  The 
defendant  was  unaware  of  the  existence 
of  this  return  drain,  and  consequently 
of  its  want  of  repair  : 

Held,  that  the  defendant  was  liable 
for  the  damage  done  to  the  plaintiff: 
for  that  defendant's  duty  was  to  keep 
the  sewage  which  he  himself  was 
bound  to  receive  from  passing  from  his 
own  premises  to  the  plaintiff's  prem- 
ises otherwise  than  along  the  old  ac- 
customed channel,  and  that  this  duty 
was  independent  of  negligence  on  his 
part,  and  independent  of  his  knowledge 
or  ignorance  of  the  existence  of  the 
drain.     Humphriee  v.  Coueins.         600, 

606  note, 

20  Eng.  Rep.  110 


O. 


OFFICERS. 

Where  a  board  constituted  by  an  act 
of  Parliament  are  authorized  by  it  to 
delegate  any  of  their  powers  to  a  com- 
mittee, the  powers  so  conferred  upon 
the  committee  must  be  exercised  by 
them  acting  in  concert;  and  it  is  not 
competent  to  the  committee  to  appor- 
tion amongst  themselves  the  duties  so 
delegated  to  them;  and  one  of  them 
acting  alone,  pursuant  to  such  appor- 
tionment, cannot  justify  his  acts  under 
the  act  of  Parliament.     Cook  v.  Ward. 

614,  622  note. 


ONUS. 

See  Agreement,  171,  199  note. 
Owner,  826. 
Presumption,  225. 


OWNER. 

1.  When  may  take  gravel,  marl,  loam 
and  sabsou  from  common.  Hall  v. 
j^yron.  826 

See  NsGUGENCE,  341,  343  note;  360, 
364  noU. 


P. 


PALMISTRY. 
See  Jugglers,  636. 


PARTNERSHIP. 

1.  To  prove  the  existence  of  a  company 
it  is  sufficient  to  prove  that  it  had 
carried  on  business  as  such.  Regina 
Y.  Langton,  866,  369  note. 

2.  H.,  a  banker,  took  into  partnership 
K.,  a  country  gentleman  unacquainted 
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with  banking,  who  was  not  bound  to 
bring  in  any  capita]  or  to  attend  to 
the  business.  K.  did  not  acquaint 
himself  with  the  accounts,  though  he 
occasionally  came  to  the  bank.  H. 
from  time  to  time  fraudulently  drew 
large  sums  out  of  the  bank,  and  em- 
ployed them  in  losing  speculations  on 
the  Stock  Exchange,  concealing  the 
overdrawing  by  means  of  fictitious 
entries  in  the  books  of  the  bank.  E. 
never  drew  out  anything.  On  the 
death  of  H.  the  bank  was  found  ut- 
terly insolvent,  and  E.  was  adjudicated 
bankrupt  A  decree  was  made  for  the 
administration  of  the  estate  of  H.,  un- 
der which  the  trustee  in  bankruptcy  of 
E.  claimed  to  prove  fur  what  was  due 
from  H.  for  moneys  thus  fraudulently 
drawn  out : 

Hdd,  by  the  Court  of  Appeal  (James, 
L.J.,  Mellish,  L.J.,  ana  Baggallay, 
J. A.),  affirming  the  decision  of  the 
Master  of  the  Rolls,  that  he  was  enti- 
tled to  prove : 

8.  Uddf  further,  that  the  rule  in  ClaytorCs 
Case  could  not  be  applied  to  fraudulent 
ovcrdrawings.     Lacey  v.  JK//.         739, 

765  note. 
See  Agreement,  171,  l99Su>ie. 
Bankeuftct,  126. 


PATENT. 

1.  A  licensee  under  a  patent  cannot,  in 
any  way,  question  its  validity  during 
the  continuance  of  his  license.  But  he 
may  show  that  what  he  has  done  (in 
respect  of  which  patent  royalties  are 
claimed  from  him)  does  not  fall  within 
the  limits  of  the  patent,  but  is  some- 
thing extraneous  to  it. 

2.  Per  Lord  Blackburn  :  A  licensee  un- 
der a  patent  is  in  a  situation  analogous 
to  a  tenant,  who,  during  the  tenancy, 
cannot  dispute  the  title  of  the  lessor  to 
any  of  the  land  held  under  the  lease ; 
but  who  is,  nevertheless,  at  liberty  to 
show  that  part  of  tlie  land  he  actually 
occupies  is  really  not  comprised  within 
the  lease,  but  belongs  to  himself  under 
some  other  right: 

8.  Semble,  that  in  an  action  on  a  patent, 
where  such  an  issue  has  been  raised, 
evidence  of  the  existence  of  foreign 
spociiications  of  an  earlier  date,  pre- 


served in  and  obtained  from  the  Patent 
Office,  lAight  be  admissible. 

4.  Observations  on  this  matter. 

6.  The  words  nsed  in  a  patent  most  be 
construed,  like  the  woras  of  any  other 
instrument,  in  their  natural  sense,  ac- 
cording 'to  the  general  purpose  of  the 
instrument  in  which  they  are  found. 

6.  In  this  case  the  word  '*  parallel  **  was 
•  construed  in  its  popular  and  not  its 

purely  mathematical  sense.     Clark  v. 
Adie.  1 

7.  Patentees  of  lamp-burners  claimed  by 
their  specification  as  their  invention 
the  construction  of  burners  "in  the 
manner  described  and  illustrated  in  the 
figures,  that  is  to  say,  the  employment 
in  the  same  burner  of  two  or  more  flat 
or  curved  wick-cases  or  holders  in 
which  two  or  more  flat  wicks  are  placed 
so  as  to  produce  thereby  one  or  more 
flat  flames,  or  elliptical  or  nearly  circa- 
lar  flames.** 

The  figures  referred  to  showed  burn- 
ers with  two  wicks  passing  through  a 
double-slotted  cone.  The  use  of  two 
wicks  with  a  single-slotted  cone  was 
old: 

Ifddf  that  the  claim  could  not  be 
read  as  limited  to  burners  with  a 
double-slotted  cone,  and  that  the  patent 
was  bad  for  want  of  novelty. 

8.  A  description  in  the  specification  of  a 
lamp-burner  omitted  to. state  where  the 
hole  for  the  admission  of  air  was  to  be : 

Held,  that  the  specificaUon  was  in- 
sufficient Hinkt  V.  Safety  JJghiing 
Co,  786 


PAYMENT. 
See  Forged  Check,  426. 


PERFORMANCE. 

1.  The  construction  of  a  contract,  onless 
there  is  something  peculiar  to  the 
words,  by  reason  of  the  custom  of  the 
trade  to  which  the  contract  relates,  is 
for  the  court 
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2.  Two  contracts,  each  for  the  sale  of  800 
tons  of  rice,  were  made  in  London. 
The  first  contract  (which  the  second 
exactly  followed)  was  for  300  tons  "  of 
Madras  rice,  to  bo  shipped  at  Madras, 
or   coast,  for   this    port,   ^.uring   the 

months  of  March  -^  April,  1874,  per 
Rajah  of  Cochin."  The  600  tons  filled 
8,20*0  bags.  The  vessel  arrived  at 
Madras  in  February,  and  on  the  23d  of 
that  month  1,780  bags  were  put  on 
board,  and  on  the  24th  of  February  a 
like  namber;  on  the  28th  of  February 
3,660  bags  were  put  on  board,  and  bills 
of  lading  were  giveir  for  those  amounts 
on  the  days  mentionco.  A  bill  of  lading 
for  the  remaining  1,080  bags  was  given 
on  the  3d  of  March,  but  all,  except  fifty 
bags,  had  been  put  on  board  before 
that  day.  In  an  action  for  refusing  to 
accept  the  rice,  the  defence  was  that 
it  had  not  been  shipped  during  the 

months  of  March  —^  April: 

Held,  that  the  contract  had  not  been 
complied  with ;  that  its  words  must  be 
construed  in  their  plain  and  ordinary 
sense;  that  evidence  of  any  usage  in 
the  particular  trade  must,  to  affect 
their  meaning,  be  very  clear  and  con- 
sistent, and  such  evidence  not  having 
been  given  in  this  case,  the  plaintim 
could  not  recover  on  the  contract. 

3.  Per  Lord  Blackburn:  If  an  article 
sold  is  described,  the  description 
amounts  to  a  warranty  or  a  condition 
precedent  that  it  shall  be  an  article  of 
the  kind  described. 

4.  The  judgment  of  the  Court  of  Appeal 
was  reversed,  and  that  of  the  Court 
of  Queen's  Bench  restored,  with  costs. 

6.  Observations  on  "  shipped  "  and  "  ship- 
ment."    Bowes  V.  Sha7ul  80 

See  Building  Contract,  788. 
Chartbrpartv,  266. 


2.  Delivery  of  such  pleading  to  the  co- 
defendant  is  sufficient  notice  under  Or- 
der XVI,  rule  17.    JfUmets  v.  Booth. 

776,  777  fwte. 


PLAINTIFFS. 

1.  Questions  between  co-defendants  may 
be  raised  by  a  pleading  which  states 
both  a  defence  as  against  the  plaintiff 
and  a  claim  against  a  co-defendant,  but 
such  pleading  is  not  a  counter  claim 
under  Order  xxii,  rule  5,  and  should 
not  be  so  intituled. 


PLEDGE. 

1.  The  doctrine  that  an  equitable  mort- 
gagee by  deposit  of  title  deeds  is  enti- 
Ued  to  foreclosure,  does  not  extend  to 
a  pledgee  of  personal  chattels. 

2.  A.  deposited  with  B.  certain  Canada 
railway  bonds  as  security  for  a  debt. 
On  bill  filed  by  B.  for  foreclosure  or 
sale : 

ffeldf  that  B.  was  entitled  to  an  order 
for  sale  only.     Carter  v.  Wake,       782, 

784  note, 


POWER. 

1.  Testator,  after  stating  that  he  was  de- 
sirous that  a  farm  which  he  occupied 
should  be  carried  on  during  the  life  of 
his  wife  for  the  maintenance,  support, 
and  benefit  of  herself  and  all  his  Chil- 
dren, and  that  upon  her  death  all  his 
property  both  real  and  personal  should 
DC  **  fairly  and  equally  divided  "  among 
"  all "  his  children,  and  that  the  prop- 
erty which  his  three  children  by  a 
former  marriage  had  derived  should 
be  brought  into  hotchpot  from  the  time 
of  his  decease,  "  so  as  to  form  one  com- 
mon fund,"  appointed  his  wife  "and 
her  two  brothers,  W.  C.  and  R.  C, 
trustees  and  executors  "  of  that  his  will ; 
and  for  the  purpose  of  management 
authorized  and  empowered  them  to 
sell  and  convert  into  money  all  or  any 
part  of  his  said  real  and  personal 
estates,  or  to  mortage  or  let  the  same 
or  any  part  thereof,  and  invest  the  pro- 
ceeds as  therein  mentioned.  Testator 
directed  and  empowered  his  "said 
trustees  and  executors  "  to  carry  on  the 
farm  "  by  and  out  of"  his  assets  "for 
the  maintenance,  support,  and  benefit 
-of"  his  wife  and  chilaren ;  and  subject 
thereto  declared  that  his  rejil  and  per- 
sonal estate.  "  and  the  proceeds  there- 
of" should  be  held  in  trust  for  all  his 
aforesaid  children,  in  equal  shares ;  the 
personal  property  to  which  the  chil- 
dren by  his  first  marriage  had  become 
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entitled  being  brought  into  hotchpot, 
to  be  vested  interests  at  twenty-one,  or 
on  death  under  that  age  leaving  lawful 
issue: 

Ileldf  that  upon  the  death  of  the 
widow  the  surviving  trustees  and  ex- 
ecutors had  power  to  sell  and  convey 
the  real  estate  without  the  concurrence 
of  the  children.    Maiter  of  Cooke,  681, 

690  note 

2.  K.  by  his  will  gave  a  fund  upon  trust 
for  such  of  the  "  children  "  of  his  daugh- 
ter M.  (who  was  then  married)  as  she 
should  by  will  appoint,  and,  in  default 
of  appointment,  for  her. children  equal- 
ly. The  will  contained  no  hotchpot 
clause.  M.  had  several  children,  some 
o'f  whom  were  illegitimate,  having  been 
born  before  her  marriage.  By  her  will 
she  appointed  the  fund  to  her  "chil- 
dren £.  and  C,  their  ezecntors,  admin- 
istrators, and  assigns,  for  their  own  use 
and  benefit.**  E.  was  one  of  the  illegit- 
imate and  C.  one  of  the  legitimate  chil- 
dren: 

Held^  reading  M.'s  testamentary  ap- 
pointment as  indicating  an  intention  to 
appoint  the  fund  in  moieties,  that  one 
moiety  passed  to  C.  under  the  appoint- 
ment, and  that  the  other  moiety,  E.  not 
being  an  object  of  the  power,  was  di- 
lisible  almong  all  the  legitimate  chil- 
dren, as  in  default  of  appointment. 
Matter  of  Ken'tt  Tnuti,  "^  778 

See  Officers,  614,  522  note. 


PRESCRIPTION. 
See  Neguoencs,  360. 


PRESUMPTION. 

1.  A  policy  on  the  life  of  R  Nutt  was 
wanted  in  1863.  An  action  was 
brought  upon  it  in  1874,  and  the  ques- 
tion was  whether  Nutt  was  then  alive 
or  dead.  He  had  been  absent  irom  his 
former  home  for  more  than  seven  years, 
having  left  it  in  1867.  His  sister  aqd 
brother-in-law,  who  lived  where  he  had 
formerly  lived,  gave  evidence  as  to  his 
absence,  and  said  that  they  had  not 
heard  of  him  for  more  than  seven  years. 
On  cross-examination,  they  said  that  a 


niece  of  his  had  siud  that  when  she 
was  in  Melbourne,  in  December,  1872, 
or  January,  1873,  she  saw  a  man  whona 
she  believed  to  be  her  uncle  Nutt,  but 
he  was  lost  in  the  passing  crowd  before 
she  was  able  to  eet  to  speak  to  him. 
No  effort  appeared  to  have  been  made 
to  find  him  at  Melbourne,  and  the 
other  relatives  believed  the  niece  to 
have  been  mistaken.  The  jurymen 
expressed  a  similar  opinion,  llie  judge 
directed  the  jurymen  that  they  '*comd 
not  say  that  the  man  had  not  been  heard 
of  during  the  last  seven  years  when  one 
of  his  relatives  declared  that  she  had 
seen  him  alive  and  well  within  the  last 
three  years ;  and  still  less  could  they 
say  that  he  had  never  been  heard  of, 
when  all  the  members  of  the  family 
stated  that  they  had  heard  what  she 
had  stated,"  and  "  that  the  ground  for 
the  presumption  of  death  from  a  man 
having  been  absent  for  seven  years 
was  entirely  removed  by  the  direct 
evidence  that  every  relative  had  heard 
that  he  was  alive."  And,  lastly,  his 
Lordship  said  to  the  jury,  "Under 
these  circumstances,  unless  you  are 
prepared  to  find  that  he  was  dead  in 
April,  1876,  and  find  it  upon  evidence 
which  tends  to  prove  exactly  the  con- 
trary, and  in  the  absence  of  that  evi- 
dence upon  which  alone  the  presump- 
tion should  be  raised  of  his  death,  your 
verdict  ought  to  be  for  the  defendants." 
The  Court  of  Appeal  had  considered 
this  to  be  a  misdirection,  and  had  or- 
dered a  venire  de  novo.  On  appeal  to 
this  House,  the  Lords  were  equally  di- 
vided, and  so  the  decision  of  the  appeal 
court  stood  affirmed. 

2.  Per  Lord  Blagkburh:  When  there 
is  a  case  tried  before  a  judge  sitting 
with  a  jury,  and  there  arises  any  ques- 
tion of  law  mixed  up  with  the  facts,  the 
duty  of  the  judge  is  to  give  a  direction 
upon  the  law  to  the  jury,  so  far  as  to 
make  them  understana  the  law  as  bear- 
ing upon  the  facts.  Farther  than  that 
it  is  not  necessary  for  him  to  go. 
PruderUial  Attufance  Co.  v.  £clmonik, 

69,  87  tiote. 

8.  Where,  after  open  courtship  and  con- 
stant intercourse,  a  man  and  woman 
(she  being  ultimately  in  an  advanced 
state  of  pregnancy),  hurry  on  their 
marriaee  to  prevent,  or  to  mitigate, 
scandal ;  and  where  in  less  than  seven 
weeks  after  the  marriage  she  gives 
birth  to  a  child;  the  presumption  of 
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the  hii8baiid*8  paternity  to  tiiat  child 
is  next  to  insuperable. 

Fer  Thb  Lord  Chanoellok:  The 
presumption  is  not  a  pretumptio  juria 
et  dejvref  but  a  presumption  of  fact : 
» 
4,  Held,  by  the  House,  affirming  the  de- 
cision of  the  Second  Division  of  the 
Court  of  Session,  that  the  onua  of  estab- 
lishing the  husband's  denial  of  pater- 
nity lay  on  himself,  and  that  he  had 
wholly  failed  to  discharge  that  onus* 
Gardner  v.  Gardner.  225 

See  Crimixal  Law,  891,  892  note. 
Death,  547,  657  note. 
Death,  PRXsuMpnoN  of. 
Owner,  826. 
Wills,  589,  594  note. 


PRINCIPAL  AND  AGENT. 

1.  The  carman  of  the  defendant,  a  coal 
merchant,  for  the  purpose  of  delivering 
coals  at  the  premises  of  a  customer,  re- 
moved an  iron  plate  in  the  footway 
which  covered  an  opening  communica- 
ting with  the  coal  cellar.  The  plaintiff 
was  passing  along  the  footway  at  the 
time.  The  carman  gave  her  no  warn- 
ing that  the  plate  was  taken  up,  and  in 
consequence  of  his  negligence  in  not 
taking  due  precautions,  without  any 
want  of  due  care  on  her  part,  she  fell 
into  the  opening  and  sustained  injuries : 
Jleldy  in  an  action  against  the  defen- 
dant for  negligence,  that  he  was  respon- 
sible.    WMteSn/  V.  Pepper.  841, 

SiZnaie. 

See  CRDaNAL  Law,  242,  256  note. 
Factor,  486,  499  note. 
Forged  Check,  426. 
Master  and  Servant. 


PRINCIPAL  AND  SURETY. 
See  Dower,  805. 


PROFITS. 
See  Damaors,  684, 


PRIORITY. 
See  -Dower,  806. 


PRIVY. 

See  Nuisance,  600,  506  note. 


R. 

RAILWAY  COMPANY. 

See  Carriers,  828. 
Negugenob,  402. 


RAPE. 
See  Crihinal  Law,  898,  894  note, 

REAL  ESTATE. 

1.  The  act  for  improving  the  town  of  Ab- 
erystwith,  and  suppling  the  ^inhab- 
itants thereof  with  water,  vested  in  the 
commissioners  thereunder  the  works 
and  the  soil  thereof,  and  authorized 
them  to  purchase  land,  to  construct  and 
carry  on  waterworks  and  gasworks,  and 
to  make  rates  upon  occupiers  of  lands, 
and  recover  thom  by  distress. 

2.  Mortgages  by  the  commissioners 
whereby,  under  the  borrowing  powers 
conferred  by  the. act,  they  granted  and 
assigned  the  "  works,  rents,  and  rates,'* 
authorized  by  the  act,  to  the  lender 
until  the  sum  borrowed  should  be  re- 
paid : 

Held,  to  confer  upon  the  lender  an  in- 
terest in  land  within  the  Statute  of 
Mortmain.     Chandler  v.  Howell.      816, 

824  710^. 


REAL  ESTATE,  OWNER  OF. 

See  Negugenob,  841,  848  note/  860, 
854  noU, 
Owner,  82B. 


REDEMPTION. 
See  Dower,  805. 


^ 
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REMAINDERMEN. 


See  LiFK  EsTATS,  647. 


RENT. 

1.  Claim  for  use  and  occupation,  stating 
thAt  the  plaintiffs  and  defendianta  en- 
tered into  an  agreement  for  the  pur- 
chase bj  the  plaintiflb  of  warehouses 
and  premises  belonging  to  the  defen- 
dants. That  by  the  agreement  the  pur- 
chase was  to  be  completed  and  posses- 
sion given  to  the  plaintiffs  on  the  29th 
of  September,  1869,  up  to  which  time 
all  outgoings  were  to  be  paid  by  the 
defendants,  and  from  which  time  the 
plaintiffs  were  to  receive  all  rents  and 
profits,  the  plaintiffs  to  pay  interest  on 
the  pnrchase>money  from  the  29th  'of 
September  until  the  completion  of  the 
purchase.  That  in  fact  the  purchase 
was  not  completed  till  the  18th  of 
MarAh,  1876,  though  the  plaintiffs  were 
ready  and  anxious  to  have  completed  it 
at  an  earlier  date.  That  the  plaintiffs 
paid  the  purchase-money  by  instal- 
ments on  various  dates  prior  to  the 
18th  of  March,  1876,  and  interest  on 
the  same  according  to  the  agreement. 
That  the  defendant  refused  to  gi^  up 
possession  on  the  completion  of  the  pur- 
chase, <fec.,  but  the  plaintiflfs  obtained 
possession  by  warrant  from  the  sheriff 
on  the  8d  of  April,  1876: 

Held^  that  under  the  words  "  all  rents 
and  profits"  in  the  agreement,  the 
plaintiffs  were  entitled  to  a  fair  occu- 
pation rent,  and  that  it  was  immaterial 
whether  or  not  the  occupation  would 
by  itself  have  been  sufficient  to  sup- 
port the  action.  MetropoHUm  Railway 
v.  Defrite.  272 


RES  ADJUDICATA 
See  Former  Suit,  89. 


RESCISSION. 
See  Fraud,  286. 


RESTRAINT  OF  TRADE. 

1.  A  covenant — not  to  carry  on,  or  be 
concerned  in  carrying  on,  either  di- 
rectly or  indirectly,  the  business  of  a 
saddler,  or  sell  any  goods  in  any  way 
connected  with  that  trade  within  a  dis- 
tance of  ten  miles  from  C.  under  a  pen- 
alty of  £100,  to  be  paid  by  way  of 
liquidated  damages  for  every  such  of- 
fence— ^is  broken  by  selling  goods  as  a 
joufneyman  in  the  employment  of  a 
person  carrying  on  the  particular  trade 
in  C;  and  the  breach  will  be  restrained 
by  injunction.    Jones  v.  Heaven*,   800, 

mznou. 


REVOCATION. 
See  Wills,  60S,  620. 


s. 


SALVAGE. 
See  Apmiraltt,  679. 


SATISFACTION. 
See  Wrongdoers,  886,  840  noU. 


SEA. 
See  Jurisdiction,  446. 


SEA  SHORK 
See  Nbougence,  860,  864  note. 


SET-OFF. 

1.  Per  Lord  Blackburn:    The  law   of 
Scotland  on  the  subject  of  compensa- 


INDEX. 
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tion  and  retention  in  bankruptcy  is,  in 
effect,  very  nearly,  if  not  precisely,  the 
same  as  the  law  of  England  with  re- 
spect to  mutual  credit, 

2.  Per  Lord  Blackburn:  I  think  the  law 
is  tersely  and  accurately  expressed  by 
Lord  Ormidale  in  the  court  below.  I^ 
sa3''8:  "I  can  neither  find  authority, 
nor  see  any  good  reason  for  holding, 
that  the  circumstance  of  a  party  hav- 
ing a  collateral  security  for  nis  debt  is 
destructive  of  Ms  right  of  compensation 
or  set-off — supposing  it  to  be  otherwise 
well  l^ounded." 

3.  Per  Lord  Blackburn:  It  has  for 
many  years  been  decided,  both  in  Eng- 
land and  in  Scotland,  that  if  the  in- 
dorser  of  a  bill  became  a  party  to  the 
bill  before  the  bankruptcy,  he  may  set 
it  off  on  becoming  holder  afterwards. 
McKirmon  v.  Armstrong.  99 


SETTLEMENT. 
See  Fraudulent  Convbtanob,  707. 


SEWER. 
See  NuiSANCK,  600,  606  note. 


SHIPS  AND  VESSELS. 
See  Chattkl  Mortoaobs,  146. 

SLANDER. 
See  LiBBL,  421,  478. 


SPECLAX  DAMAGES. 
See  Libel,  421. 


SPECIFIC  PERFORMANCE. 

1.  A.,  on  the  application  of  B.  and  C, 
agreed  to  grant  them  a  lease  of  a  vein 


or  seam  of  coal,  called  the  S.  vein, 
"  about  two  feet  thick,  with  the  over- 
lying and  underlying  beds  of  clay," 
on  and  under  a  farm  called  X.,  at  £100 
per  annum  as  certain  or  dead-rent,  and 
royalties  of  9d.  per  ton  for  the  coal 
and  4d,  per  ton  for  the  clay;  the  les- 
sees to  have  any  part  of  the  farm  at 
the  rent  of  £10  per  acre,  and  to  ex- 
pend not  less  than  £600  in  the  erec- 
tion of  a  manufactory  and  buildings 
for  the  purpose  of  working  the  coal  and 
clay ;  wav-leave  of  Id.  per  ton  for  for- 
eign coal  and  clay ;  lessees  to  have 
power  to  determine  the  lease  at  the  end 
of  three  years  on  giving  one  year's  no- 
tice. 

On  action  by  A.  for  specific  perform- 
ance, B.  and  C.  alleged  that  the  S.  vein 
did  not  exist  under  the  farm,  and  it 
was  proved  that  on  search  it  had  not 
been  found,  btit  counter  evidence  was 
^ven  to  show  that  the  searches  were 
msufficient : 

Jleld,  that,  under  the  agreement,  B. 
and  0.  had,  in  consideration  of  the 
dead-rent  reserved,  obtained  license  to 
enter  and  search  for  the  vein,  but  not 
a  warranty  that  such  vein  was  to  be 
found;  and,  accordingly,  that  A.  was 
entitled  to  specific  performance  of  the 
contract  whether  the  S.  vein  existed  or 
not    Jefferyt  v.  Fairs,  676 

See  ycNDOB  AND  Ybndeb,  691,  696  note. 


SPIRITUALISM. 
See  Jugglers,  686. 


STOCK  EXCHANGE. 
See  Bankruftot,  768. 


STOCKHOLDERS. 
See  Bona  Fide  Holders,  276,  280  note. 


SUBROGATION. 
See  Dower,  806. 
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SUBPLUS  MONEYS. 
See  DowxB,  806. 


SURVIVORS. 

See  WiLLB,  796. 


SURVIVORSHIP. 
See  Death,  647,  667  note. 


T. 


TIME. 


See  FbRFEiTURE,  16,  29  note. 


TITLE. 

m 

,    See  EzxouTOBB  aud  Administeatobs,  780. 


TRICKERY. 
See  JuGOLEES,'  636. 


TRUSTS  AND  TRUSTEES. 

1.  Per  The  Loed  Chanoelloe  :  Where 
trustees  acquire  a  benefit  as  ostensible 
owners  of  trust  property,  that  benefit 
cannot  be  retained  by  them,  but  must 
be  surrendered  to  those  who  are  bene* 
ficially  interested. 

2.  Per  Loed  O'Eaoan  :  The  law  of  Scot- 
land, equally  with  the  law  of  England, 
condemns  the  misuse  of  a  fiduciary  posi- 
tion, and  declares  that  any  advantage 
wrongfully  gained  by  a  trustee  shidl 
enure  to  the  benefit  of  the  eestui  que 
trust. 

3.  Per  Loed  O'Haqan:  Where  a  trust 
has  been  broken  by  the  trustees  for 


their  own  benefit,  and  to  the  injury  of 
the  eestui  que  truet,  no  lapse  of  time 
can  validate  the  transaction. 

4.  Where  the  trustees  of  land  affecting 
actual  ownership  .acquire  from  the 
Crown  a  right  of  salmon  fishing  in  the 
adjacent  sea,  the  acquisition  enures  to 
the  benefit  of  the  eettui  que  truet, 

6.  Cause  remitted  back  to  the  Court  of 
Session  to  consider  the  question  of  re- 
trospective accounting,  as  to  which  the 
House  expressed  no  opinion.  ^  Aber- 
deen v,  Aberdeen  Universitt^.        '    111, 

124  noto. 

6.  The  promoters  of  a  company,  who 
were  also  directors,  purchased  land  and 
sold  it  to  the  company  at  an  increased 

^  price,  retaining  the  difference  for  them- 
*  selves.  Part  of  the  purchase-money 
was  paid  in  debenture  bonds.  After 
the  company  had  g^ne  into  liquidation, 
L.,  a  director,  but  not  one  ot  the  pro- 
moters, purchased  100  of  the  deben- 
tures at  26  per  cent.,  for  which  he 
claimed  to  prove : 

Hdd,  by  Malins,  V.C.,  that  L.,  as  a 
director,  could  not  plead  ignorance  of 
the  purchase  by  which  the  sharehold- 
ers were  defrauded;  that,  having  been 
in  the  position  of  a  trustee  for  the 
shareholders,  he  could  not,  by  the  pur- 
chase of  debentures  after  the  insolv- 
ency, make  a  profit  out  of  a  transac- 
tion which,  as  such  trustee,  he  ought 
to  have  prevented,  and  that  the  cliom 
must  be  disallowed. 

7.  On  the  claim  being  heard  by  the  Court 
of  Appeal  the  matter  was  compromised 
on  the  terms  of  the  official  liquidator 
paying  to  L.  the  amount  which  he 
actuaUy  paid  for  the  debentures,  with 
interest  from  the  date  of  purchase. 
Matter  of  Larking.  762,  774  note. 

See  Bankeuptct,  736. 

EXEC^TOES  AND  ADMIXISTEATOES,  780. 

PowEE,  681,  690  note. 


u. 

ULTRA  VIRES. 

See  CoEPOEATioNS,  702. 
Feaud,  286. 
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UNBORK  CHILDREN. 
See  LiFs  Estate,  641. 

UNCERTAINTY. 
8eB  Executors  and  Administbators,  602. 


UNDUE  PREFERENCE. 
See  Carriers,  S23. 


USAGE. 
See  Performaxce,  SO. 


V. 

VAGABONDS. 
See  Jugglers,  636. 

VENDOR  AND  VENDEE. 

1.  By  marriage  settlement  real  estate  was 
limited  to  such  uses  as  A.  ^nd  B.  (hus- 
band and  wife)  should  appoint,  and  in 
default  of  appointment  to  the  use  of 
trustees  during  the  life  of  B.,  in  trust 
for  her  separate  use,  with  remainder  to 
A.  in  fee.  A.  entered  into  a  contract 
to  sell  the  property  to  C,  who  had  no- 
tice of  the  provisions  of  the  settle- 
ment; and  in  the  contract  it  was 
stated  that  A.  would  "  procure  a  prop- 
er assurance  of  the  premises  to  the 
purchaser  to  be  executed  by  all  neces- 
sary parties."  The  purchase-money 
was  paid  by  C.  to  the  trustees  of  the 
settlement,  and  by  them  invested  pur- 
suant to  the  contract ;  and  a  draft  con- 
veyance in  the  form  of  a  joint  appoint- 
ment by  A.  and  B.  to  C.  was  approved, 

.  but  before  executing  it  A.  died  sud- 
denly. B.  having  after  A.'s  death  re- 
fused to  convey  her  life  interest: 

Heldf  that  C.  was  entitled  to  specific 
performance  to  the  extent  of  A.'8  re- 

20  Eng.  Rep.  Ill 


version  in  fee,  with  compensation  in 
respect  of  B.'s  life  interest,  and  a  lien 
on  the  invested  purchase-money  in  the 
hands  of  the  trustees  of  the  settlement. 
Barker  v.  Cox.  691,  6iM>  note. 

2.  It  was  agreed  between  A.  and  a  trus- 
tee for  an  intended  company  that  as 
soon  as  the  company  was  formed  and 
had  adopted  the  agreement,  A.  should 
sell  and  the  company  purchase  A.*s  in- 
terest in  a  leasehold  brickfield,  and 
that  on  an  assignment  to  the  company 
being  executed  the  company  should 
pay  him  as  the  purchase-money  £8.000 
in  manner'  thereinafter  mentioned, 
namely,  £6,000  in  cash  and  £2,000  in 
fully  paid-up  shares.  The  property 
was  assigned  to  the  company  by  a  deed 
which  stated  the  consideration  to^be 
£6,000,  to  be  paid  to  A.  as  thereinafter 
mentioned,   viz.,   60  per  cent,   on  all 

■  sums  of  money  to  be  received  from 
sale  of  shares,  and  60  per  cent,  on  all 
moneys  borrowed  by  the  company  by 
way  of  capital  until  the  £6,000  was 
paid.  The  company  became  abortive ; 
no  money  was  ever  received  by  sale 
of  shares,  or  borrowed,  and  ultimately 
the  company  was  ordered  to  be  wound 
up : 

Held  (affirming  the  decision  of  Ma- 
lins,  V.C.),  that  the  nature  of  the  con- 
tract was  such  as  to  exclude  vendor's 
lien,  and  that  A.  had  no  lien  on  the 
leasehold  premises.  Matter  of  .BretU- 
wood  Brick  and  Coal  Co.  758 

See  Rent. 


VESSELS. 
See  Chattel  Mortgage,  li6. 

VESTED  RIGHT. 
See  Eminent  Domain,  296,  308  noU, 


w. 


WAIVER. 


See  Appearance,  672. 

Forfeiture,  16,  29  no^^. 
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WARRANTY. 

See  Ferformancs,  30. 

Specific  Performance,  676. 


WATER  AND  WATERCOURSES. 
See  Negligence,  860,  864  note. 


WATERWORKS. 
See  Real  Estate,  816,  824  note. 


WILLS. 

1.  Where  the  words  of  a  will  are  unam- 
biguous, they  cannot  be  departed  from 
merely  because  they  lead  to  conse- 
quences capricious  or  even  Harsh  and 
unreasonable.  But  where  they  are  ca- 
pable of  two  interpretations,  that  con- 
struction of  them  is  to  be  adopted 
which  is  in  accordance  with  an  intelli- 
gible and  reasonable,  and  not  a  capri- 
cious or  anomalous,  result. 

2.  A  testator,  E.,  devised  his  estates  to  R. 
the  second,  J.  the  third,  and  C.  the 
fourth  sons  of  his  brother-in-law  Sir  T. 
S.  (entirely  passing  over  W.,  the  eldest 
son),  and  to  their  sous  successively  in 
tail  male.  By  a  name  and  arms  clause 
he  directed  that  as  any  one  became  en- 
titled under  the  will  he  should  assume 
the  name  and  arms  of  E.  He  then 
introduced  a  shifting  clause,  that  in 
case  R.,  or  J.,  or  C.  "should  become 
the  eldest  son  "  of  Sir  T.  S.,  the  E.  es- 
tates chould  go  over  to  the  next  in 
remainder  under  his  will.  The  testa- 
tor died  in  1819.  Sir  T.  S.  survived 
the  testator.  W.,  the  eldest  son,  suc- 
ceeded his  father  in  the  S.  baronetcy, 
and  in  the  paternal  estates ;  and  disen- 
tailed and  sold  them.  On  his  death 
without  issue  R.  succeeded  to  the  baro- 
netcy. He  had  long  before  complied 
with  the  name  and  arms  clause  in  the 
testator's  will,  and  was  in  possession  of 
the  E.  estates.  R.  died  without  male 
issue,  and  J.,  the  third  son,  then  claimed 
the  E.  estates  : 

Held,  that  he  was  entitled  to  them, 


for  that  upon  the  true  constraetion  of 
the  will  he  had  not  "  become  the  eldest 
son"  of  Sir  T.  S.,  and  the  shifting 
clause   had  therefore  not  taken  effect. 

3.  Per  The  Lord  Chancellor  (Lord 
Cairns) :  The  eldest  son  of  a  man  is 
his  first-born — the  primogetiUus  ;  and 
the  words  "shall  become  the  eldest 
son  "  of  a  person  living  at  the  dat«  of 
a  will  cannot,  without  an  explanatory 
context,  be  extended  beyond  the  life- 
time of  that  person ;  they  are  connected 
with  the  heirship  of,  and  right  of  suc- 
cession to,  a  living  man. 

4.  Per  Lord  Selborne  :  In  order  to  give 
a  different  construction  to  the  will,  the 
word  "  surviving  "  would  require  to  be 
introduced  between  the  word  "eldest** 
and  the  word  "  son."  BathurKt  v.  Er- 
rington.  203 

6.  The  testator  having  obtained  the  lith- 
ographed form  of  a  will  by  which  the 
property  was  left  to  all  the  children 
absolutely  on  the  death  of  the  wife, 
filled  up  the  blanks  in  his  own  hand- 
writing, and  in  the  place  of  the  be- 
quest to  the  children  interlined  the 
words  "  To  my  only  son  A.  B.''  The 
bequest  to  all  the  children  was  can- 
celled by  a  line  drawn  through  it.  No 
reference  was  made  to  the  alterations 
in  the  attestation  clause,  nor  were  any 
initials  placed  in  the  niairgin  to  iden- 
tify them.  The  surviving  attesting 
witness  had  no  knowledge  whether 
the  alterations  were  made  at  the  lime 
of  execution^  The  testator  had  ouo 
child,  a  son,  by  the  second  wife,  who 
took  a  life  interest  under  the  will,  and 
five  children  by  a  previous  marriage. 
The  court  held  that  the  presumption 
arising  from  the  ignorance  of  the  wit- 
ness was  rebutted  by  a  declaration  of 

.  the  testator,  made  previous  to  the  ex- 
ecution of  the  will,  that  he  intended  to 
provide  for  the  child  of  the  second 
marriage  and  by  the  other  circum- 
stances of  the  case.     Dench  v.  Dench. 

689,  694  noU 

6.  The  deceased,  by  his  will,  appointed 
certain  executors,  and  amongst  others 
"  Percival  .  .  .  of  Brighton,  the  father." 
The  court  admitted  evidence  of  the 
circumstances  under  which  the  de- 
ceased made  his  will,  and  of  the  per- 
sons about  him,  in  order  to  satisfy 
itself  who  was  meant  by  the  im^ierfect 
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description  of  the  executor  contained 
therein.     Matter  of  I)e  Rosaz,  697 

7.  The  deceased  made  a  will,  by  which 
he  left  all  his  property  to  his  wife,  and 
made  her  sole  executrix.  He  subse- 
quently, with  his  wife,  executed  a  joint 
will,  which  was  expressed  to  take  effect 
in  case  they  should  be  called  out  of  the 
world  at  one  and  the  same  time  and  by 
one  and  the  same  accident.  By  this 
will  they  revoked  all  former  wills.  The 
deceased  die<]  in  the  lifetime  of  his  wife : 

Held,  that  the  joint  will  was  depen- 
dent upon  a  contingency  which  did  not 
happen,  and  was,  therefore,  inoperative 
even  to  revoke  a  previous  will.  Matter 
of  Hugo,  603 

8.  The  deceased  executed  a  will  in  1858, 
by  which  she  disposed  of  the  whole  of 
her  property.  In  1860  she  executed 
another  will,  which  commenced  "  this 
is  the  last  will  and  testament  of  me," 
Ac.  It  varied  and  repeated  various  be- 
quests given  in  the  first  will,  appointed 
the  same  executors  for  England  as  in 
that  document,  but  contained  no  resid- 
uary nor  revocatory  clauses : 

Hdd,  that,  from  the  general  tenor  of 
the  last  will,  it  was  clear  that  the  tes- 
tatrix did  not  intend  the  first  will  to 
remain  in  force,  and  that  it  therefore 
was  revoked,     Dempsey  v.  Lawson.  620 

9.  A  testatrix  made  her  will  in  these 
words :  **  I,  S.  G.,  do  bequeath  to  A. 
G.  all  that  I  have  power  over,  namely, 
plate,  linen,  china,  pictures,  jewelry, 
lace,  the  half  of  all  valued  to  be  given 
to  H.  G. ;  the  servants  in  the  house 
who  have  been  a  year  with  me  to  re- 
ceive £10,  and  clothes  divided  among 
them ;  also  all  kitchen  utensils" : 

Held,  that  the  bequest  was  not  limited 
to  the  articles  specifically  bequeathed, 
but  that  the  will  passed^  the  whole  of 
the  personal  estate  of  the  testatrix. 
Kwff  V.  George.  666 

10.  A  testator  made  a  general  gift  by  will 
of  his  real  and  personal  estate  to  trus- 
tees upon  trusts  for  sale  and  conversion, 
and  to  hold  the  proceeds  in  trust  for  all 
his  children  who  being  sons  should  at- 
tain twenty-one,  or  being  daughters 
should  attain  that  age  or  marry,  the 
share  of  each  of  his  sons  to  be  for  his 
own  absolute  use  and  benefit.  And  he 
directed  that  the  share  of  each  of  his 
daughters  should  be  held  upon  trusts 


in  effect  for  life  for  herself  for  her  sej)- 
arate  use,  and  after  her  death  for  her 
children.  The  will  contained  provi- 
sions for  substituting  the  issue  of  sons 
dying  in  the  lifetime  of  the  testator  for 
the  sons,  but  no  similar  provision  for 
the  case  of  daughters. 

A  daughter  having  died  in  testator's 
lifetime  leaving  children  who  survived 
him : 

Held,  that  the  gift  of  the  daughter's 
share  did  not  fail,  and  that  her  children 
were  entitled.     Umtoorth  v.  Speakniav. 

•    796 

11.  Leaseholds  are  not  within  Locko 
King's  Act,  and  mortgages  thereon 
must  be  paid  by  the  personal  represen- 
tative.   HiU  V.  Worrmley.  824,  826  note. 

See  Evidence,  614,  616  note. 

Executors  and  ADMiNi8Ta.\T0RS,  602, 

631. 
Lex  Loci,  617. 
Power,  681,  690  note,  778. 


WORDS. 

1.  When  construed  in  popular  and  not  in 
technical  sense.  Clark  v.  Adie.  1 
Bowea  v.  Skand.                                    80 

2.  When  general,  not  restricted  by  enu- 
meration of  specific  articlea  King  v. 
George,  666 


"  Become  eldest  son," 

203 

"  Children,"  when  power  does  not  author- 

ize appointment  to  illegitimate, 
"Eldest  son," 

778 
203 

"Found  committing," 
"Immediately  apprehended," 
"  Offensive  weapon," 
"  Parallel," 

459 
459 
399 

1 

"  Personal  chattels," 

475 

"  Rents  and  profits," 

272 

"  Shall  become  eldest  son," 

203 

"  Shipment," 
"  Shipped," 
"  Surviving," 
"  Weapon," 

30 

30 

203 

399 

WRITING. 
See  Agreement,  171,  199  note. 
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WRONGDOERS. 

1.  An  award  of  compeDsation  by  a  magis- 
trate against  the  driver  of  a  hackney 
or  metropolitan  stage  carriage  upon 
an  information  for  iiirious  driving,  un- 
der 6  <&  7  Vict  c.  86,  8.  28,  is  a  bar  to 
a  subsequent  action  .against  such  dri- 
ver's employers  by  the  party  injured 
in  respect  of  his  iiguries. 

2.  If  the  party  injured  accepts  such  com- 


pensation he  is  barred  from  further 
proceedings,  even  where  he  did  not  lay 
the  information  or,  in  the  first  instance, 
request  the  majnstrate  to  award  com- 
pensation.   Wright  V.  London^  etc.,  S36, 

840  noU, 


WRONGFUL  DEATH. 
&e  JuRiSDionoiv,  446. 
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A. 

Abatement,  of  parchase-prlce,  when  allowed  and  when  not,  if  vendor  cannot 

fully  perform,  XX,  701. 

AcceBsory.    See  Accomplice. 

Accident.    See  Alteration: 

Accomplice,  woman  submitting  to  abortion  not,  XX,  872. 
"  detective  apparently  joining  in  crime,  XX,  872. 

"  when  not  sufficient  proof  defendant  was,  XX,  872. 

"  being  present  aiding,  is  principal,  XX,  872. 

**  to  females  assaulting  a  woman,  XX, '872. 

"  to  stealing  cow  for  slaughter,  XX,  378. 

''  must  be  indicted  and  tried  as  such,  XX,  878. 

'*  no  distinction  between   principals  of   6rst  and  second  degree, 

XX,  878. 

Accord  and  Satisfaction.    See  Wrongdoers. 

Accotmt  Books.    See  Memoranda, 

Admission,  cannot,  by  admission,  preclude  party  from  giving  documentary 

evidence  of  material  fact,  XX,  89. 
See  Emdence. 

Advancements.    See  Guardian. 

Adverse  Parties.  '  See  Defendants. 

Agent.     See   Arrest — ETtibezzlem^nt — Infant — Principal  and   Agent — 7%fe — 

Trusts  and  Trustees. 

Agreement.    See  Frauds,  Statute  of— Lease — Party  Wall— Restraint  of  Trade — 

Writing. 

Alteration,  by  one  maker  of  note  discharges  others,  XX,  594. 

"  and  cannot  recover  on  original  consideration,  XX,  694. 

''  tearing  off  condition  renders  invalid  in  hands  of  bona  fide  holder, 

XX,  594. 
"  if  blank  may  fill  in  date,  but  must  be^true  one,  XX,  594. 

"  by  accident  or  in  good  faith  does  not  destroy  instrument,  XX,  594. 

"  signing  note  by  another  maker,  XX,  594. 

''  immaterial  alteration  does  not  avoid,  XX,  595. 

"  nor  one  to  correct  mistake  and  make  conform  to  actual  agreement, 

XX,  595. 
"  of  number  of  bond  by  thief,  XX,  595. 

''  those  consenting  to,  bound  by,  XX,  595. 

See  Bona  Fide  Holder. 

Animals,  poisoned  by  pasture,  XX,  458. 

See  Cruelty  to  Animals. 

Annuity.    See  Life  Estate. 

Apportionment,  of  vendor's  lien  with  one  of  several  notes,  XX,  697. 

Arbitration.    See  Landlord  and  Tenant. 
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Arbitraton,  all  mast  meet  and  hear  case,  bat  majority  maj  decide,  XX,  523. 
**  8o  assessors  to  assess  damages,  XX,  523. 

Architect.    See  Writing. 

Arrest,  when    liable    to  arrest  for  moneys    received    in  fiduciary  capaoty, 

XX,  255. 
«        agent,  XX,  255. 
«        broker,  XX,  255. 
^        when  factor  guilty  of  fraud  in  inducing  owner  to  oonmgn  to  him, 

XX,  255. 
*^        without  warrant  for  yiolating  city  ordinance  unless  breach  of  peace, 

XX,  468. 
*^        on  suspicion,  must  be  reasonably  founded,  and  on  reasonable  inquiry, 

XX,  469. 

Assault  and  Battery,  going  out  to  fight,  XX,  373. 

"  "  defendant  challenged  by  prosecutor  to  fight,  XX,  373. 

Assent.    See  Frauds,  Statute  of— Writing. 

Assignee.    See  Lease. 

Assignment,  when  all  assignees  who  accept  must  qualify  and  join  in  convey- 
ance, XX,  664. 

See  Leau — Restraint  of  Trade. 

Assumpsit.    See  InfaiU. 

Attorney,  same  cannot  represent  two  hostile  interests,  XX,  125. 

^  if  client  attempts  to  cheat,  may  sever  relation  and  act  for  own  inter- 

est, XX.  125. 
*^         not  allowed  to  interpose  statute  of  frauds,  XX,  126. 

See  Trusts  and  Trustees, 


B. 

Bailments.    See  Pledge. 

Bawdy  House.    See  Landlord  and  Tenant. 

Bigamy,  felonious  intent  not  element  of  crime,  XX,  392.  * 

BUI  of  Exchange.    See  Alteration — Bona  Fide  Holder. 

Blank,  may  fill  in  date,  but  must  be  true  one,  XX,  594. 
"       in  Virginia  bond  cannot  be  signed  in  blank,  XX,  597. 

Board  of  Health.    See  Health — Landlord  and  Tenant. 

Boarding  House  Keepers.    See  Pledge. 

Bona  Fide,  purchaser  unless  for  new  consideration  takes  no  better  title  than 

his  grantor,  XX,  697. 
otherwise  if  for  value  and  without  notice,  XX,  698. 
if  pays  part  protected  pro  tanto,  XX,  698. 

otherwise  if  has  notice  in  fact  or  from  character  of  the  transac- 
tion, XX,  698. 
if  claims  as,  must  plead  and  show  is,  XX,  698. 
notice  to  charge  purchaser  must    not  be  vague  or    indefinite, 

XX,  698. 
when  purchaser   on  execution  takes  subject  to  vendor's   lien, 

XX,  698. 
how  far  payments  by  vendee  after  judgment  protected,  XX,  699. 
purchaser  at  surrogate's  sale  of  land  previously  conveyed  by  unre- 
corded deed,  XX,  699. 
''         ''      as   against  judgment  against  vendor  of   unrecorded  deed,    XX, 

699. 
«         <<      purchaser  of  realty,  personal  property  attached  so  as  to  become 

fixture,  XX,  729. 
"         "      one  purchased  with  notice,  XX,  729. 


u 

ti 

(C 

u 

u 

tt 

(C 

it 

u 

u 

(C 

(C 

a 

tt 

u 

tt 

INDEX  TO  NOTES.    .  887 

Bona  Fide  Holder,  from  one  upon  whom  owner  has  conferred  apparent  own- 
ership protected,  XX,  280. 

^         "  "        but  must  show  is  so  for  value,  and  recital  does  not  prove, 

XX,  280. 

"         "  "       one  who  takes  on  precedent  debt  not,  XX,  280. 

"         **  ^        if  one  obtaining  apparent  title  assumes  to  act  as  agent 

and   not    as  owner  is  then  question  of  power,    XX, 
281. 

''         *^  **        held  insurance  company  never  had  title  to  notes,  given  for 

call,  transferred  to  third  person,  XX,  281. 

"         ^  ^        when  so  claims  mudt  plead  and  show  is,  XX,  595. 

See  Alteration — Fraud — Surety, 

Bond.    See  Surety. 

Books  of  Aooount.    See  Memoranda, 

Broker.    See  Arreit, 

Building  Contraot.    See  Writing, 

Burthen.    See  Onus. 


c. 

Carrier,  how  must  sell  unclaimed  freight  or  baggage,  XX,  784. 

Children,    See  Presumption, 

City.    See  Municipal  Coi'porations — Trusts  and  Trustees, 

Compromise.    See  F^aud. 

Condition.    See  Estoppel — Surety. 

Confessions.    See  Svidenee. 

Consideration,  none  for  promise  made  under  mistake,  XX,  597. 

Constitutional  Law.    See  Vested  Right, 

Contract,  when  granting  new  charter  a  violation  of,  XX,  808. 

See  Frauds,  Statute  of—  Writing. 

Contractor,  if  act  contracted  for  legtfl,  owner  not  liable  if  contractor  acts  on  own 

responsibility,  XX,  MS. 
"         owner  not  liable  for  negligence  of  contractor  in  doing  proper,  legal, 

act,  which  if  properly  done  would  not  result  in  injury,  XX,  348. 
"         provided  he  bind  contractor  to  use  proper  means,  XX,  844. 
"  otherwise  if  contractor's  work  intrinsically  dangerous,  XX,  344. 

"  digK^i^^  up  a  street  is  so,  XX,  344. 

"  if  owner  subjects  contractor  to  own  control  is  liable  for  his  acts, 

XX,  844. 
'<  if  landlord  undertakes  repairs,  must  protect  tenants  and  cannot 

shift  responsibility  on  contractor,  XX,  344. 

Contribution.    See  Surety. 

ConTeyance.    See  Incumbrance, 

Corporations,  resolution  by  managers  for  payment  of  life  insurance  binds  mem- 
bers in  suit  for  assessment,  XX,  88- 

^  upon  what  members  loss  to  be  assessed,  XX,  88. 

^  how  far  and  against  whom  books  of  evidence,  XX,  755. 

"  what  must  prove  to  make  books  evidence,  XX,  755. 

See  Bona  Fide  Holder — Directors — Municipal  Corpora- 
tions— Officers — Restraint  of  Trade — Stockholders — 
Trusts  and  Trustees —  Vested  Right, 

Court.    See  Jiidge. 

Covenant.    See  Lease — Party  Wall, 

Criminal  I<aw.-  See  Accomplice — Assault  and  Battery — Cruelty  to  Animals — 

EMence. 
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Crops,  if  sowed  by  debtor,  cannot  fraudulentlj  convej  so  as  to  prevent  levy, 
XX,  478. 
"        otherwise  if  sowed  by  grantee^  XX,  478. 
"        whether  tenant  can  abandon  tenancy  so  as  to  deprive  purchaser  of  title, 

XX,  478. 
"        purchaser  on  mortgage  foreclosure  takes  crops,  XX,  478. 
"        though  had  deed  subject  to  mortgage,  if  did  not  agree  to  pay  it,  XX,  478. 
*^  where  landlord  to  have  part  after  division,  in  whom  title,  XX,  478* 

*'        purchaser  at  foreclosure  sale  takes,  XX,  729. 

OrosB  BilL    See  Defendants. 

'Cruelty  to  Animals,  what  is  and  what  not,  XX,  564. 


D. 

Damages,  whether  should  have  lessened  by 'vaccinating  against  small  pox, 
question  of  fact,  XX,  458. 
'*  meeting  of  commissioners  to  assess  and  hearing,  XX,  523. 

"  by  mortgagee  against  one  injuring  security,  XX,  729. 

^  on  breach  of  covenant  not  to  carry  on  business,  XX,  804. 

Death,  may  be  proved  by  circumstances,  XX,  87. 
"        what  sufficient  evidence  of,  XX,  87. 
"        presumption  as  to,  XX,  87. 

"        presumption  as  to  survivorship  and  how  if  one  of  several  proved,  XX,  88. 
**        resolution  of  managers  of  insurance  company  for  payment,  binds  mem- 
bers, XX,  88. 
^        letters  of  administration  not  sufficient  proof  of  in  suit  for  insurance, 
XX,  8o. 

See  Presumption. 

Declarations.    See  Evidence. 

Deed.    See  Incumbrance. 

Defendants,  when  and  how  far  may  be  delayed  by  equities  between  eo-defen- 

dants,  XX,  777. 

"  when  such  defendants  should  commence  new  suit,  XX,  777. 

"  when  co-defendants  must  litigate  or  be  precluded,  XX,  777. 

"  when  must  serve  answer  on  co-defendant,  XX,  777. 

"  when  entitled  to  notice  of  proceedings  by  co-defendant,  XX,  777. 

DeliTery   of  escrow  contrary  to  terms  not  binding,  XX,  595. 

Directors,  statement  out  of  session,  when  not  binding  on  corporations,  XX,  200. 

See  Corporations — Trusts  and  Trustees. 

Disaffirmance,  when  heirs  or  personal  representative  of  infant  may  disaffirm, 

XX,  664. 
''  when  infant  cannot  recover  back  what  father  pai^  on  land, 

XX,  664. 
'^  infant  cannot  disaffirm,  XX,  665. 

See  Ratification. 

Discretion,  when  power  involves,  may  not  be  delegated,  XX,  529-4. 
"  otherwise  if  merely  ministerial,  XX,  523. 

See  Officers. 

Diseased  Person.    See  Health. 

Dower,  wife  of  one  partner  no  dower  in  firm  real  estate,  XX,  757. 

See  Husband  and  Wife — Specific  Performance, 

Duress,  in  obtaining  promissory  note,  XX,  595. 
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E. 

Sasement.    See  Party  Wall— Support. 

JBJectment.    See  Lease. 

ZUection.    See  Lease — Trusts  and  Trustees — Wrongdoers. 

ZSmanoipation.    See  Infant. 

Embezzlement,  when  is  agent,  etc.,  XX,  255. 

"  agent  receiving  money  to  invest,  XX,  255. 

"  agent  of  two  corporations  at  same  time,  XX,  255. 

''  how  to  charge,  in  indictment,  small  sums  reiSeived  at  differ- 

ent times,  XX,  256. 
See  Crops. 

Bminent  Domain,  all  commissioners  to  assess  damages  must  meet  and  hear, 

XX,  523. 
"  *'         damages  where  railroad  company  laid  ties  and  rails,  XX, 

729. 

ZSqtiities.    See  Defendants. 

SBcrow.    See  Surety. 

Estate.    See  Lease. 

Bstoppel,  when  knowledge  and  acquiescence  merely,  do  not  amount  to,  XX, 
665. 
"  when  landlord  is,  by  allowing  tenant  to  expend  money  fitting  prem- 

ises for  another  use,  XX,  729. 

See  Defendants — Former  Suit — Guardian — Infant. 

Ziviotion.    See  Landlord  and  Tenant. 

Svidence,  letters  of  administration  not  sufficient  proof  of  death,  in  suit  for  life 
insurance,  XX,.  88. 

^  though  plaintiff,  by  admission,  Is  administrator,  cannot  preclude 
giving  them  to  show  plaintiff's  capacity,  XX,  89. 

^^  if  admissible  for  any  purpose  may  be  admitted,  though  incompetent 
for  others,  XX,  89. 

<'         of  distinct  offence  ordinarily  not  admissible,  XX,  889,  390. 

'*  unless  court  can  clearly  see  admissible,  should  be  rejected,  XX,  389. 

"  that  two  persons  died  with  same  symptoms,  when  inadmissible, 
XX,  389. 

"  tried  before  to  commit  crime  same  way,  inadmissible,  XX,  389. 

^         nor  declarations  defendant  as  to  similar  crimes,  XX,  389,  390. 

"  of  stealing  other  property,  inadmissible  except  to  establish  identity 

of  property  or  criminal,  etc.,  XX,  389,  390. 

"  proof,  had  been  arrested  as  pickpocket,  XX.  389. 

"  nor  of  tendency  to  commit  crime,  XX,  390. 

"  •  larceny,  finding  other  articles  stolen  same  time,  admissible  on  iden- 
tity, XX,  390. 

"  sometimes  admissible  on  question  of  guilty  knowledge,  XX  390. 

"  when  may  show  proposed  to  rob  others,  XX,  390. 

^  if  admissible,   not  objectionable  because  will  tend  to  prejudice 

accused,  XX,  390. 

"  when  may  show  objects  of  secret  society,  XX,  390. 

''         of  subsequent  crime  connected  with  first,  XX,  390. 

"  subsequent  attempt  to  show  guilty  purpose,  XX,  390. 

**  two  persons  murdered  at  same  place  and  time,  XX,  390. 

"  part  conversation  objectionable,  when  all  admitted  and  how  jury  to 

be  instructed,  XX,  391. 

"  how  far  rule  requiring  party  to  call  witness  having  knowledge 
applies,  XX,  393. 

"  when,  how  far,  and  form  of  question  as  to  declarations  of  prosecu- 

trix in  rape  admissible,  XX,  394. 

20  Eng.  Rep.  112 
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Svidence — contin  ued. 

'*  laches  of  prosecutrix  in  making  complaint,  XX,  894. 

"  declarations  testator  as  to  revocation  of  will,  XX,  616. 

"         as  to  undae  influence,  XX,  616. 

^         books  of  lirm  and  of  corporation  against  partners  and  stockholders 

and  strangers,  XX,  755. 
"  what  must  prove  to  make  books  of  corporation  evidence,  XX,  755. 

See  Death — Limitations,  Statute  of— Memoranda — Ee» 
GestcB —  Writing. 

Excise  Board,  one  of  several  began  suit,  others  approved,  XX,  523. 

ZSzecutionJ    See  f^artnership —  Ver^dor  and  Vend-ee, 

Executors  and  Administratom,  those  qualifying  maj  act,  XX,  524. 

^  ^  when    part    may  act  and  when  all   must, 

XX,  690. 
"  "  when  parties  to  enforce  vendor's  lien,  XX, 

700. 
^  "  on  sale  of  land  of  deceased  cannot  purchase, 

XX,  774. 
"  "  exceptions  to  rule,  XX,  774. 

**  "  when  must  pay  mortgage,  and  when  heir 

must,  XX,  826. 
See  Death — IVusts  and  Trustees. 

Exposure  of  Diseased  Person.    See  Health. 


F. 

Factor.    See  Arrest. 

False  Imprisonment.    See  Attest. 

Ferry.    See  Vested  Right. 

Fiduciary  Capacity.    See  Arrest.  • 

Fixtures,  rolling  stock  of  R.  R.,  XX,  728. 

"  chairs  furnished  for  opera  house,  XX,  728. 

"         steam  engine,  etc. ,  XX,  728. 

"  gas  fixtures,  XX,  728. 

"  gas  fittings,  XX,  728. 

'*         machinery  put  in  by  tenant  may  be  sold  on  execution  and  removed 
by  purchaser,  XX,  728. 

'*  railroad  company  laid  ties  and  rails,  XX,  729. 

"         bona  fide  purchaser  real  estate,  personal  property,  third  person,  at- 
tached as  fixture.  XX,  729. 

"  one  purchased  with  notice,  XX,  729. 

"         mortgage  covers  engine,  boiler,  etc.,  XX,  729.  * 

"  when  mortgagee  cannot  maintain  replevin  for  fixtures  detached, 

XX,  729. 

"  when  may  case  against  one  injuring  security,  XX,  729. 

"         damages  in  such  case,  XX,  729. 

*'  when  one  putting  on  improvements  allowed  for  on  partition,  XX,  729. 

"  purchaser  at  foreclosure  sale  takes  crops,  XX,  729. 

See  Landlord  and  Tenant — Mechanics'  Lien. 

Foreclosure,  when  purchaser  takes  crops,  XX,  478. 
"  purchaser  takes  crops,  XX,  729. 

"  of  pledge.  XX,  784. 

See  Fixtures. 

Forfeiture,  voluntary   surrender   by    lessee   cannot    aSect   mechanics'  lien, 

XX    478   698   728 
"  otherwise  if  in  fact  forfeited,  XX,  478,  698,  728. 
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Fozf«itiire — coniiimed. 

"  if  vendee  in  default,  notliing  passes  by  assignment  of  contract, 

XX,  478,  698,  728. 
"  fonn  of  decree  when  surrendered  without  forfeiture,  XX,  728. 

See  Landlord  and  Tenant. 

Forgery.    See  Alteration — Fraud — Surety. 

Former  Suit,  against  remote  grantor  does  not  estop  one  not  a  party,  XX,  700. 

See  Defendants — Guardian — Wrongdoers. 

Franchise.    See  Vested  right. 

Fraud,  one  induced  to  sign  paper  fraudulently  read,  XX,  595. 
"       when  duress  may  be  shown,  XX,  «595. 
^       release,  when  not  fraudulent,  XX,  595. 
''       when  infancy  bar  to  action  for,  XX,  664. 

"       bars  vendee's  lien  on  land  for  money  paid  on  rescission,  XX,  701. 
''       owner's  real  estate  forming  corporation  and  selling  it  at  profit,  XX,  775. 

See  Arrest— ^Bona  Fids  Holder — Crops — Pledge — Surety — 
Trusts  and  Trustees — Writing. 

Frauds,  Statute  of^  when  resolution  of  common  council  sufficient  memoran- 
dum, XX,  200.      ^ 
when  of  directors  of  corporation  insufficient,  XX,  200. 
when  deed,  etc.  undelivered,  sufficient,  XX,  200. 
when  lease  for  one  year  to  commence  in  future,  valid, 

XX,  571. 
if  vendor  refuses  to  perform,  vendee  has  lien  for  moneys 

spent  in  improvements,  XX,  701. 
parol  agreement  for  more  than  one  year  not  to  engage  in 
business,  void,  XX,  804. 
**  *'  if  vendor  repudiates,  for  that  reason  vendee  may  recover 

back  what  paid,  XX,  804. 

See  Attorney — Trusts  and  Trustees. 

Fraudulent  Transfer.    See  Crops. 


Or. 

Ooods  Sold.    See  Writing. 

Quardian,  if  adverse  interest  appears  on  face  of  papers,  proceedings  void, 

XX,  665. 
*'  may  contract  with  ward  after  relations  have  ceased,  XX,  775. 

"  otherwise  if  not,  XX,  775. 

*'  when  guardian  not  allowed  for  advances  until  accounts  settled  by 

proper  court,  XX,  775. 
^  when  guardian  allowed  lien  on  land  for  sum  paid  ward,  XX,  775. 

Qiiilty  Knowledge,  may  be  found  from  circumstances,  XX,  S93. 
"  "  when  question  of  fact,  XX,  393.' 

See  Intent. 


H. 

Health,  criminally  exposing  diseased  person,  XX,  458. 
^        powers  of  a  board  of  health,  XX,  458. 
"        letting  house  infected,  small  pox,  etc. ,  XX,  458. 
**       board  no  right  to  place  infected  person  in  house,  XX,  458. 

Hearsay.    See  Evidence. 

Heirs,  when  parties  to  enforce  vendor's  lien,  XX,  700. 

'*       when  mortgage  debt  chargeable  on  land  and  when  on  personal  estate, 
XX,  826. 
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Highway,  discontinuing  g^ves  no  right  to  damages  at  common  law,  XX,  308. 
"  nop  for  depriving  of  use  of  higliway,  XX,  808. 

^  when  changinp^  grade  of  street  entitles  to  damages,  XX,  808. 

"  when -for  negUgence  in  changing  grade,  XX,  308. 

Husband  and  Wife,  vendor  conveys  to  wife  at  husband's  request  has  lien, 

XX,  697. 
"  "        "       rights  in  purchase-money  where  wife  signed  deed  to  bar 

dower,  XX,  701. 
"  '*        "       if  wife  will  not  join  in  deed,  when  and  how  far  husband 

decreed  to  convey  with  abatement,  XX,  .701. 
wife's  refusal  in  bad  faith,  XX,  702. 
cannot  be  compelled  to  convey,  XX,  702. 
husband  agreed  to  convey  wife's  land,  XX,  702. 
See  Landlord  and  Tenant. 
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Ignorance.    See  Law, 

Ignoranoe  of  Law,  when  no  defence  to  crime,  XX,  892. 

Illegal  Agreement.     See  Restraint  of  Trade. 

Impeachment  of  Witness.    See  Memoranda. 

ImproToments,  on  individual  real  estate  with  firm  funds,  lien  of  individual 

creditor,  XX,  756. 

See  Landlord  and  Tenant — Partition. 

Incumbrance,  when  party  wall  is,  and  when  not,  XX,  844. 

"  vendor's  lien  not,  within  insurance  policy,  XX,  700. 

Indorser.    See  Surety. 

InfEuit,  liable  for  money  loaned  to  pay  for  necessaries,  XX,  668. 

"  suit  may  be  for  moneys  lent  and  advanced,  XX,  663. 

"  but  not  for  moneys  had  and  received^  XX,  663. 

"  liable  in  tort,  if  gives  note  therefor,  recovery  may  be  had  on  that, 

XX,  663. 

''  but  liable  only  for  actual  damages,  XX,  663. 

^  remedy  of  one  who  pays  off  mortgage  on  infant's  real  estate,  XX,  664. 

"  emancipation  by  father,  XX,  664. 

"  when  bar  to  recovery  for  fraudulent  representations,  XX,  664. 

"  heirs  may  avoid  any  contract  he  could,  XX,  664. 

"  son  not  bound  by  father's  contract  until  ratification,  XX,  664. 

"  effect  of  such  ratification,  XX,  664. 

"  infant  cannot  appoint  agent,  XX,  664. 

"  no  presumption  gift  of  contract  for  $18,000  of  real  estate  for  benefit,  if 

only  $400  paid,  "XX,  664. 

*'  when  infant  not  liable  for  balance,  XX,  664. 

"  when  cannot  recover  back  what  father  paid,  XX,  664. 

^  cannot  disaffirm  contract,  XX,  665. 

^  rf  guardian's  adverse  interest  appears  on  face  of  papers,  proceedings 

void.  XX,  665. 

"  if  paid  for  services,  cannot  again  recover,  XX,  665. 

"  contract  of,  may  be  orklly  ratified  after  majority,  XX,  665. 

''  not  necessary,  should  know  legal  rights,  when  ratifies,  XX,  665. 

"  receiving  money  for  lands  illegally  sold  ^guardian,  XX,  665. 

"  when  not  estopped  by  acts  of  guardian,  XX,  665. 

"  interest  as  heir  in  land,  ancestor  has  agreement  for  purchase  of  not  cut 
"  off  by  conveyance  to  mother,  at  her  request,  XX,  700. 

Injunction.    See  Letters — Restraint  of  Trade. 
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Innkeepers,    See  Pledge. 

Innocent  Penons.    See  Bona  Fide  Holder, 

Insanity.    See  Lost  WiU, 

Insurance,  vendor's  lien  not  an  incumbrance,  XX,  700. 

See  Writing. 

Insurance,  Life.    See  Corporations — Death. 

Intent,  no  defence  for  marrying  minors  that  thej  told  minister  were  of  proper 
age,  XX,  S92. 
**        when  evil  inferred  in  tearing  down  building,  XX,  892. 
^        minister  bound  from  circumstances  to  ascertain  age  of  parties  married, 

XX,  398. 
^       guilty  knowledge  may  be  inferred  from  circumstances,  XX,  898. 
"        when  question  of  fact,  XX,  398. 

See  Bigamy — Evidence — Ignorance  of  Lavo — Officers. 

Interest.    See  Life  Estate. 

Issue.    Presumption. 


J. 

Joint  Debtors.    See  Wrongdoers. 

Joint  Tenants,  assignees  take  as,  XX,  690. 

Judge,  who  did  not  hear  argument,  sitting,  XX,  528. 

Judgment.    See  Vendor  and  Vendee. 

Jurisdiction.    See  Chuardian — Judge — Larceny— Ofjicere. 
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Iiaches,  of  prosecutrix  in  complaining  in  rape,  how  affects  testimony  of  decla- 
rations, XX,  894. 
"         when  right  of  vendee  lost  by,  XX,  700. 

See  Trusts  and  Trustees. 

Ijandlord  and  Tenant,  lease  to  terminate  on  sale,  XX,  29. 

landlord  to  pay  for  betterments  at  termination,  XX,  29. 

value  of  improvements  to  be  determined  by  arbitra- 
tion, XX,  29. 

tenant  not  bound  to  attorn  to  and  occupy  under  grantee 
of  landlord,  XX,  29. 

landlord  bona  fide  sold  to  own  wife,  XX,  29. 

fixtures  put  in  under  agreement  should  belong  to  land- 
lord at  end  of  lease,  before  that  sold  to  thlA  person, 
latter  takes  title,  XX,  80. 

if  landlord  undertakes  repair,  liable  to  tenant  for  neg- 
ligence, XX,  844. 

letting  house  infected  with  small  pox,  etc.,  XX,  458. 

letting  house  knows  unhealthy,  XX,  458. 

otherwise  as  to  letting  house  formerly  used  for  bawdy 
house,  XX,  459. 

letting  house  infected  with  bugs,  XX,  458. 

rule  of  implied  warranty  does  not  apply  to  letting 
house  for  habitation,  XX,  458. 

nor  to  letting  pasture  accidentally  poisoned,  XX,  458. 

whether  keepinglewd  women  in  another  part  of  house 
is  eviction,  XX,  459. 

otherwise  as  to  another  tenant  doing  so,  XX,  459. 
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Landlord  and  Tenant — emitinued, 

**  ^         landlord  guilty  of  trespass  if  ejects  such  tenant  forci- 

bly, XX,  459. 
"  "        can  tenant  surrender,  to  injury  of  purchaser  of  crops, 

etc. ,  XX,  478,  698,  728. 
"  "        though  let  for  particular  purpose,  landlord  estopped  if 

allows  tenant  to  expend  money  fitting  for  another, 
XX,  729. 
See  Fixtures^Forfeiture — Lease — Tenants  in  Common. 
Larceny,  of  small  sums  at  different  times,  XX,  256. 
"         when  paramour  of  wife  guilty  of,  XX,  370. 

^         receiver  of  stolen  goods  can  only  be  indicted  in  county  of  receipt 
XX,  370.      • 

See  Embezzlement. 

Law,  ratification  valid  though  did  not  know  legal  rights,  XX,  605. 

See  Ignorance  of  Law. 

Lease,  when  held  to  be,  and  when  only  agreement  for,  XX,  201,  570,  571. 
"       to  commence  in  future  passes  present  interest,  XX,  570. 
"       for  one  year,  and  for  three  more  if  lessee  elects,  XX,  570. 
«       if  number  of  years  not  specified  terminated  by  death  of  lessee,  XX,  570. 
"       covenant  to  renew,  XX,  570. 

"    '  if  firm  have* option  one  member  cannot  elect,  XX,  570. 
"       whether  assignee  may  do  so,  XX,  570. 

**       when  term  commences  lessee  may  maintain  ejectment,  XX,  570. 
"       for  one  year  to  commence  in  future,  XX,  570,  571. 

See  Figures — Forfeiture — Landlord  and  Tenant 

Letters,  agreement  that  successor  in  business  may  receive,  may  be  specifically 
enforced  by  injunction,  XX,  803. 

Leiry.    See  Partnership. , 

Lewd  Women.    See  Landlord  and  Tenant. 

Lien,  of  individual  creditor  against  firm,  real  estate,  XX,  756. 
"     of  firm  judgment  creditor  on  individual  real  estate  XX,  756. 
^     though  improved  with  firm  funds,  XX,  756. 
''     of  individual  execution  levied  on  firm  property  before  firm  execution, 

XX,  756. 
"     of  mortgagee  or  vendor  under  mortgage,  or  sale  by  one  partner  of  firm 

property  for  individual  debt,  XX,  756. 
*'     when  guardian  allowed  on  land  for  moneys  paid  ward,  XX,  775. 

See  Mechanic^  Litn — Pledye —  Vendor  and  Vendee. 

Life  Sstate,  when  holder  of,  must  pay  interest,  taxes,  etc. ,  XX,  826. 
"         "        otherwise  in  case  of  annuity,  XX,  826. 

Limitations,  Statute  oL  indorsement  of  payment,  when  evidence  to  avoid, 

XX,  360. 

"  "  definiteness   required  of    acknowledgment  to  revive 

debt,  XX,  568. 

Lost  Paper.    See  Lost  WUl — Presumption. 

Lost  Will,  when  and  how  may  be  proved,  XX,  616. 

what  sufficient  proof  of  existence  at  testator's  death,  XX,  616. 
what  proof  of  destruction  after  death,  and  by  whom,  XX,  616. 
if  party  has  interest   in  destruction,   clear  proof  loss  required, 

XX,  616. 
proof  destruction  by  insane  person,  XX,  616. 
declarations  of  decedent,  Xa,  616. 
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"Mailed,"  justifies  presumption  postage  paid,  XX,  360. 

Maker,  not  bound  in  equity  though,  supposing  had  signed,  agreed  to  paj, 

XX,  597. 
Malice,  when  inferable  from  act  itself,  XX,  302. 
"         legal  meaning  of/  XX,  392. 

See  Intent. 

Married  Woman.    See  Hufiband  and  Wife. 

Marshalling  Iiiens,  when  equity  will  marshal  liens  to  protect  vendor's  lien, 

XX,  698. 

Master  and  Servant,  master  liable  for  servant's  acts  while  legitimately  engaged 

about  or  within  scope  of  master's  business,  XX,  349. 
"  "  when  is  so  engaged,  XX,  349. 

«  *«  when  not,  XX,  350. 

See  CorUraetor. 

Materials  Furnished.    See  Writing. 

Mechanics.    See  Pledge. 

Mechanics'  Lien,  chairs  for  opera  house,  fixtures,  XX,  728. 
"  "        steam  engine,  etc.,  also,  XX,  728. 

"  "        voluntary  surrender  by  lessee  does  not  bar,  XX,  728, 478, 698. 

"  "        otherwise  if  forfeited  in  fact,  XX.  728. 

"  "        form  of  decree  when  surrendered  without  forfeiture,  XX,  728. 

Memoranda,  witness  cannot  corroborate  his  story  by,  XX,  359. 
«  when  may,  XX,  360. 

^  when  memoranda  not  res  gesUB,  XX,  359. 

"  when  entry  in  book  may  be  read  as,  XX,  359. 

"  witness  may  examine  to  refresh  memory,  XX,  859. 

"  stenographer's  minutes  transcribed,  XX,  860. 

"  witness  to  prove  what  deceased  witness  swore  to,  must  be  able  to 

state  substance  of  all  testimony,  XX,  860. 
"  if  witness  examines  memoranda,  other  party  entitled  to  see  it 

then,  XX,  360. 
"  error  not  cured  by  subsequently  offering,  XX,  860. 

"  entry  by  deceased  clerk  of  notary  public,  XX,  860. 

"  entry  by  deceased  notary,  XX,  300. 

"  "  mailed"  justifies  presumption  postage  paid,  XX,  360. 

"  if  lost,  presumption  regular,  XX,  360. 

"  indorsement  to  prove  payment  as  against  statute  of  limitations, 

XX,  360. 

Mines.    See  Support. 

Ministerial  Act.    See  Discretion. 

Mistake.    See  Alteration — Maker. 

Money  Had  and  Received.    See  Infant. 

Money  Lent  and  Advanced.    See  Infant. 

Money  Paid.    See  Ti'usts  and  Trustees. 

Mortgage,  when  mortgagee  may  have  replevin  for  fixture  detached,  XX,  729. 
"  may  maintain  case  against  one  injuring  security,  XX,  729. 

"  when  heir  must  pay,  and  when  personal  representative,  XX,  826. 

See    Fixtures — Foreclosure — Partnership — Vendor  and 
Vendee. 

Mortgage  Foreclosure,  when  purchaser  takes  crops,  XX,  478. 

Motive.    See  Bigamy — Etidence — Ignorance  of  Law — Officers. 

Municipal  Corporations,  when  not  liable  for  discontinuing  street,  XX,  308. 
"  "  when  for  changing  grade,  XX,  308. 
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Mimidpal  Oorporatioiifl — continued. 

*^  **  when  for  negligence  in  changi^^ende,  XX,  906. 

**  *^  arrest  for  Tiolating  ordinance,  X]l.  468. 

**  **  ratification  proceedings  of  common  council  bj  ap- 

proving itdnates  of  previous  meeting,  XX,  523. 
^  **  majority  common  council  may  levy  tax,  XX,  523. 

'^  *^  ministerial  act  may  be  delegated,  XX,  523. 

^  *^  otherwise  if  discretion  involved,  XX,  523. 

^  **  what  acts  involve  discretion,  XX,  5^. 

**  ^  manner,  etc.,  of  improvement  must  be  settled  by 

common  council,  XX,  523-4. 
'^  "  though  plan,  not  required  to  be  complete,  XX,  524. 

^      *  ^  notice  signed  by  president  must  show  emanated  from 

board,  XX,  524. 
See  Frauds,  Statute  of—Trusts  and  Trustees. 
Mutuality.    See  Lease. 


N. 

« 

Negligence^  when  municipal  corporation  liable  for  negUgenee   in  ffh^ng^ng 

grade,  XX,  308. 
^  whether  is  not  to  vaccinate  against  small  pox,  is  question  of  fact, 

XX,  458. 

See  Cfmiraetor-^Landlord   and    Tenant — Master   and 
Servant — Party  WaU — Support. 

Negotiable  Xnstmment.    See  Bona  Fide  Holder. 

Notary  Pnblic    See  Memoranda. 

Notice^  signed  by  president,  must  show  emanated  from  board.  XX,  524. 

"        whether  fact  named  as  party  to  an  instrument  is  of  conditional  signing, 

**       by  creditor,  that  property  transferred  to  pay  individual  debt  is  firm 
property,  XX,  757. 

See  Bona  Fide—Defendants— Officers— Surety— ^Writing. 
Nuisance.    See  Landlord  and  Tenant. 


o. 

Officers,  when  violation  of  legal  duty  indictable,  XX,  392. 

*^       if  power  in  publie  concern  given  to  several,  all  must  meet,  but  majority 

may  decide,  XX,  522. 
^        object  to  subject  judgment  of  each  to  that  of  others,  XX,  522. 
**        rule  applies  to  all  officers  having  joint  authority,  XX,  528. 
''        judge  who  did  not  hear  argument  sitting,  XX,  523. 
^       all  arbitrators  must  meet,  and  hear,  XX,  523. 
**        so  commissioners  to  assess  damages,  XX,  523. 
^       otherwise  as  to  referees,  XX,  523. 

*^       one  not  present  first,  but  at  subsequent  meetings,  XX,  523. 
^        ratification  by  approval  of  minutes  of  previous  meeting,  XX,  523. 
^        one  of  several  excise  commissioners  began  suit,  others  ratified,  XX,  523. 
**        majority  common  council  may  levy  tax,  XX,  523. 
^       all  members  presumed  to  be  notified  of  general  or  stated  meeting,  XX, 

523. 
^        so  that  all  met,  XX,  524. 

'*        unless  record  required  to  show  whether  did,  XX,  524. 
**        acts  merely  ministerial  may  be  delegated,  XX,  523. 
'^        otherwise  if  involve  discretion,  XX,  523. 

''       manner  of  improvement  must  be  settled  by  common  council,  XX, 
623-4 
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Officers — continued. 

"        though  plan  not  required  t^  be  complete,  XX,  524. 

^        if  authority  private,  all  must  meet  and  concur,  XX,  524. 

"        if  part  of  executors  only  qualify,  those  may  act,  XX,  524. 

"        if  one  officer  dead,  may  others  act  ?  XX,  524. 

'*        notice  signed  by  president  must  show  emanated  from  board,  XX,  524. 

Onus,  upon  trustee  to  show  dealing  with  cestui  que  trust  fair,  XX,  126. 

Option.    See  Lease. 

p. 

• 

Parent  and  Ohild.    See  Infant 

Parol  Agreementi    See  Writing. 

Parol  Evidence,    See  2^«^  Will — Writing. 

Parties,  in  suits  to  enforce  vendor's  lien,  XX,  700. 

See  Defendants. 

Partition,  when  one  making  improvements  allowed  for,  XX,  729. 

Partnership,  how  far  members  presumed  to  have  knowledge  of  contents  of, 

and  bound  by,  books  of,  XX,  755. 

"  so  stockholders  of  corporation,  XX,  756. 

"  partnership  property  to  pay  firm  debts,  XX,  755. 

*'  and  Individual  property  individual  debts,  XX,  755. 

"  rule  extends  to  real  estate  owned  by  firm,  XX,  756. 

"  even  though  title  held  by  one  for  benefit  of  firm,  XX,  756. 

"  how  far  rules  apply  if  no  partnership  assets  oir  only  nominal 

amount,  XX,  756.  ^ 

^  how  far  when  one  partner  sells  to  another  who  agrees  to  pay  firm 

debts,  as  between  firm  creditors  and  remaining  partner, 
XX,  756. 

"  as  between  retiring  and  remaining  partner,  XX,  756. 

''  individual  creditors  trusted  as  tenants  in  common  before  partner- 

ship and  land  put  into,  XX,  756. 

^  though  improvements  made  with  firm  funds,  XX,  756. 

"  lien  of  individual  judgment  creditor  on  firm  real  estate,  XX,  756. 

''  firm  judgment  creditor,  on  individual  real  estate,  XX,  756. 

"  lien  of  individual  execution  levied  on  firm  property  before  firm, 

execution,  XX,  756. 

"  lien  of  mortgagee  or  vendor  under  mortgage  or  sale  by  one  part- 

ner, of  firm  property  for  individual  debt,  XX,  757. 

"  one    partner   applying  firm    property  to  pay  individual    debt, 

XX,  757. 

**  no  difference  whether  creditor  knew  was  firm  property,  XX,  757. 

"  wife  of  one  partner  has  no  dower  in  firm  real  estate,  XX,  757. 

"  one  partner  cannot  bind  other  not  to  engage  in  business,  XX,  804. 

See  Lease. 

Party  Wall,  if  equally  on  both  sides  not  an  incumbrance,  XX,  344. 

"  "      otherwise  if  on  one  side  and  adjoining  owner  has  right  to  use  it, 

XX,  344. 
"  '*      if  starts  on  both  sides  of  line  must  build  all  way  up  on  both  sides, 

XX,  345. 
one  tenant  in  common  no  right  to  weaken,  XX,  345. 
right  of  one  to  take  down  and  rebuild,  XX,  345. 
right  of  one  to  increase  height,  XX,  345. 
each  may  make  his  half,  but  no  more,  conform  to  his  building, 

XX.  345. 
if  built  ioT  fence  caiviot  use  for  building,  XX,  345. 
liability  of  one  who  uses  under  agreement  to  compensate  if  does, 
XX,  345. 

See  Support. 

20  Eng.  Rep.  113 
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Payment.    See  Limitaii&ns,  Statute  of—  Vendor  and  Vendee. 
Performance,  mast  be  assent  by  both  parties  ;  voluntary  performance  by  one 

does  not  bind  other,  XX,  201. 
"   '  taking  possession  of  boilding  no  waiver  of,  XX,  203. 

Piazza.    See  Portico, 

Plaintifib.    See  Defendants. 

Pledge,  when  may  be  redeemed,  XX,  784. 

"         when  notwithstanding  foreclosure,  XX,  784. 
"         suit  in  equity  will  lie  to  foreclose,  XX,  784. 
^'         when  pledgee  may  sell  on  notice,  XX,  784. 
"        .when  pledgee  may  purchase,  and  when  not,  XX,  784- 
"         statutory  foreclosure  by  inkeepers,  etc.,  in  New  York,  XX,  784. 
*'         officer  cannot  levy  on  property  and  deprive  pledgee  of  possession, 
XX,  784. 

Portico,  right  of  joint  tenants  in,  to  make  half  conform  to  building  of  each, 
XX.  345. 

Postage.    See  Words, 

Power,  when  all  of  assignees  who  accept  must  qualify  and  join  in  convey- 
ance, XX,  690. 
"        when  part  of  executors  or  administrators  or  trustees  may  act,  and  when 
all  must,  XX,  690. 

See  Officers. 

Practice.    See  Defendants. 

Presumption,  when  letter  mailed,  justifies  presumption  postage  paid,  XX,  360. 

"  that  lost  paper  regular  in  form,  XX,  860. 

"  tjiat  all  officers  are  notified  of  meeting,  XX,  523. 

'^  so  that  ail  met  and  deliberated,  XX,  524. 

^  unless  statute  requires  proceedings  to  show  whether  did  or  not, 

XX,  524. 

*^  if  for  interest,  to  appear,  after  reasonable  time,  that  died  withoat 

issue,  XX,  557. 

''  no  presumption  gift  of  contract  for  $13,000  real  estate  for  in- 

fant's benefit  if  only  $400  paid,  XX,  564. 

"  as  to  destruction  of  lost  will,  XX,  616. 

"  how  far  that  partners  know  contents  of  books  of  firm,  XX,  755. 

*'  books  of  corporation  against  stockholders,  XX,  755. 

"  that  order  for  services  just  completed,  rather  than  for  those  be- 

fore elected  officer,  XX,  774. 
See  Death — Survivor. 

Principal.    See  Accomplice — Arrest — Embezzlement — Title. 

Principal  and  Agent,  when  agent  can  and  when  cannot  delegate  authority, 

XX.  523-4. 
"  "if  several,  all  must  meet  and  concur,  XX,  524. 

"  "        one  of  several  executors,  XX,  524. 

See  Bona  Fide  Holder — Contractor — Infant — Officers — 
Ratification — Trusts  and. Trustees —  Writing. 

Principal  and  Surety.    See  Surety. 

Promissory  Notes.    See  AUeration—Bon^a  Fide  Bolder. 

Protest.    See  Memoranda. 


R. 

Railway  Company.    See  Carrier. 

Rape,  when,  how  far-,  and  form  of  question  as  to  declarations  of  prosecntrix  in 
rape  admissible,  XX,  394. 
"        laches  of  prosecutrix,  how  affect,  XX,  394. 
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Ratification,  by  officer  being  present,  subsequent  meeting,  XX,  528. 
"  by  approval  minutes  previous  meeting,  XX,  523. 

"  commencement  suit  by  one  of  several  officers,  XX,  528. 

^  until  by  son  of  father's  contract,  not  binding  on  son,  XX,  664. 

"  effect  of  such  ratification,  XX,  664. 

"  contract  may  be  orally  ratified  after  majority,  XX,  665. 

'*  not  necessary  should  know  legal  rights  when  ratifies,  XX,  665. 

''  receiving  money  for  lands  illegally  sold  by  guardian,  XX,  665. 

See  IHsaffirmance. 

Receiving  Stolen  Property.    See  Larceny. 

Recital,*  not  sufficient  to  show  purchased  for  value,  XX,  280. 

Record.    See  BoTia  Fide. 

Redemption.    See  Pledge. 

Referees,  majority  may  hear  and  decide  after  notice  to  minority,  XX,  528. 

Release.    See  Fravd —  Wrongdoers, 

Remaindermen.    See  Life  Estate. 

RenewaL    See  Lease. 

Rents  and  Profits,  when  vendee  in  possession  charged  with,  XX,  701. 

Replevin,  by  mortgagee  for  fixture  detached,  XX,  720. 

Res  A^judioata.    See  Guardian. 

Res  Qestea,  declaration  o^  physician  while  attending  patient  is,  XX,  860. 

See  Memoranda. 

Rescission.    See  Disaffirmance — Ratification. 

Restraint  of  Trade,  when  such  contracts  are  legal  and  when  illegal,  XX,  808. 
''  ^        when  valid  as  to  one  place  and  not  as  to  others,  XX,  808. 

"  "        what  is  a  breach  of  agreement  not  to  engage  in  business, 

XX,  808. 
^  "        vendor  became  principal  stockholder  in  corporation,  XX, 

803. 
^  ^       father  advanced  money  for  son  to  engage  in  business, 

XX,  804. 
"  "        vendor  publishing  new  book,  XX,  808. 

•*  "        vendor  agree  vendee  might  receive  letters  relating  to  busi- 

ness, but  himself  took  them,  XX,  803. 
**  "to  entitle  to  injunction  must  allege  present  engagement  in 

business,  XX,  803. 
*^  **        restrained  if  engages  in  business  within  spirit  of  agree- 

ment, XX,  803. 
"  "       mere  sale  of  good-will  does  not  prevent  vendor  from  again 

engaging  in  business^  XX,  803. 
^  "        such  agreement  not  assignable  and  assignee  cannot  enforce, 

XX,  804. 
"  "        under  agreement  not  to  "locate  and  practice,"  no  breach 

unless  does  both,  XX,  804. 
«  «        vendee  entered  into  partnership  with  vendor  for  year  to 

carry  on  business,  releases  vendor,  XX,  804. 
"  "        agreement  to  withhold  property  from  market,  when  void, 

XX,  804. 
"  "        when  agreement  by  A.  to  purchase  only  of  B.  void,  and 

when  not,  XX,  804. 
**  **        though  if  provides  that  on  default  B.  may  enter  and  sell 

for  amount  due,  that  may  be  enforced,  XX,  804. 
"  "        if  for  more  than  one  year  and  by  parol,  void,  XX,  804. 

"  "        if  vendor  repudiate  for  that  reason,  vendee  may  recover 

back  what  paid,  XX,  804. 
K  "        one  partner  cannot  bind  other  not  to  engage  in  business, 

XX,  804. 
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Restraint  of  Trade — continued. 

*'  ^        rale  of  damages  on  breacli  of  ooyenant  not  to  cany  on 

business,  XX,  804. 


s. 

Sale.    See  Partnership. 

Satisfaction.    See  Wrangdoers. 

School  Trustees.    See  Trusts  and  Trustees. 

Secret  Societies.    See  Evidence. 

Specific  Performaz^ce,  one  who  had  signed  many  bonds  supposed  had  signed 

#    one  and  agreed  to  pay,  still  not  liable,  XX,  597. 
"  '*  when  decreed  and  wuen  not,  with  abatement,  if  vendor 

cannot  fully  perform,  XX,  701-2. 
"  "  agreement  to  convey  lands  owned  by  another,  XX,  702. 

See  Frauds,  Statute  of— Letters. 

Statute,  when  confers  vested  right  so,  cannot  be  infringed  upon,  XX,  806. 

Statute  of  Limitations.    See  Limitations,  Statute  of. 

Stenographer's  Minutes.    See  Memoranda. 

Stockholders,  how  far  books  of  corporation  evidence  in  favor  of  or  against, 

XX,  755. 
**  what  must  prove  to  make  books  evidence,  XX,  755,. 

"  when  may  sue  owners  of  real  estate  forming  corporation  sellings 

real  estate  at  profit,  XX,  775. 

See  Bona  Fide  Holder — Restraint  of  Trade. 

Subrogation,  by  one  who  pays  mortgage  on  infant's  real  estate,  XX,  664. 

Support,  right  to,  only  exists  to  land  in  natural  condition,  XX,  344. 

*'        but  owner  of  adjoining  property  at  common  law  bound  to  use  resBon- 

able  care,  XX,  344. 
''        but  not  bound  to  shore  up  neighbor's  building,  XX,  344. 
"        rule,  by  statute,  in  cities  of  JV«/>  York  and  Brooklyn,  XX,  844. 
^        adjoining  owner  must  there  ask  for  permission  to  shore  neighbor's 

building,  XX,  344. 
"        negligence  not  inferred  from  injury  alone,  XX,  844. 
^        to  be  left  by  owner  of  minerals,  XX,  345. 

See  Contractor — Party  WaU. 

Surety,  Indorser  bound  though  previous  signature  forgery,  XX,  595. 
"        so  condition  of  signing  not  communicated,  XX,  595. 
"        if  unknown  to  person  taking,  XX,  695. 
^        signing,  condition  not  to  be  delivered  till  signed  by  another,  to  obligee's 

knowledge,  XX,  595. 
"        conduct  of  surety  may  amount  to  waiver,  XX,  595. 
"        though  principal  do  not  sign,  no  defence,  XX,  595. 
"        if  escrow  delivered  contrary  to  terms,  not  bound  by,  XX,  595. 
'*        subsequent  indorser  cannot  have  contribution  if  signs  on  condition  not 

to  be  delivered  until  another  sign,  and  he  do  not,  XX,  596. 
*'        if  another  named  as  party,  prima  fade  bound  though  he  did  not  sign, 

XX,  596. 
^        though  if  another  named  as  party,  and  did  sign  conditionally,  fact 

so  named  is  notice  of  condition,  XX,  596. 
**  though  if  name  erased  not  notice,  XX,  596. 
"        if  other  party  not  named,  bona  fide  holder  may  recover  though  does  not 

sign,  XX,  596. 
"        if  negotiable  paper,  may  recover  though  signed  on  condition,  XX,  590. 
^'        one  who  had  signed  many,  supposed  had  one  and  agreed  to  pay,  not 

bound,  XX,  597. 
^        bound  if  sign  though  not  named  as  parties,  XX,  597. 
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Surrender.    See  Forfeiture— Landlord  and  Tenant. 

Snrrivor,  presumption  as  to  survivorship,  and  how  of  one  of  several  proved, 
XX,  88. 


T, 

Taxes.    See  Life  Estate, 

Tenants  in  Common,  assienees  do  not  take  as,  but  as  joint  tenants,  XX,  690. 
"  "  landlord  and  tenant  in  crops,  XX,  478. 

See  Party  WaU^PoHico, 

Tender,  if  vendor  retains  title  must  tender  performance  before  enforces  lieu, 
XX.  700. 

Title,  when  owner  has  title  to  check,  or  monej  paid  broker,  etc.,  XX,  255. 
^      and  may  follow  same,  or  proceeds,  XX,  255. 

See  Bona  Fide  Holder— Crops — Fixtures— LaohdUyrd  and 
Tenant— Leasee — Trover. 

Trespass.    See  Contractor — Pledge. 

TriaL    See  Evidence. 

Trover,  bona  fids  purchaser  of  land,  personal  property  of  another  made  fixture, 
XX,  729. 
"       one  purchasing  Mth  notice,  XX,  729. 

See  Pledge. 

Trusts  and  Trustees,  if  deals  with  trust  property  cestui  que  trust  may  elect  to 

take  benefit,  XX,  124. 
^  **  court  may  refuse  to  set  aside  conveyance  to  trustee, 

XX,  124. 
"  *^  when  allowed  to  stand  for  benefit  of   third   person, 

XX,  124. 
*<  *'  same  attorney  cannot  represent  hostile  interests,  XX, 

125. 
when  trustee  allowed  what  paid  on  tax,  XX,  125. 
if  client  attempts  to  cheat,  attorney  may  sever  relation 

and  act  for  own  interest,  XX,  125. 
mayor,  alderman,  etc.,  within  rule  forbidding  trustee  to 

deal  with  cestui  que  -trust,  XX,  125. 
so  directors  of  corporations,  XX,  125. 
see  rule  in  Illinois,  XX,  125. 
director  may  lend  corporation  money  and  take  security, 

XX,  125. 
cannot  act  for  own  interest  to  bind  corporation,  XX,  125i 
directors  gave  themselves  mortgac^e,  XX,  125. 
after  termination  of  trust,  may  deal  with  property  as 

any  other  person,  XX,  125. 
agency  ceases  on  delivery  of  title  papers,  XX,  125. 
may  purchase  of  cestui  que  trust  if  no  unfair  practice, 
XX,  126. 
**  "  when   not   allowed    to   interpose   statute   of    frauds, 

XX,  126. 
"  "  transfer  to  trustee  from  cestui  que  trust,  not  allowed  to 

stand  if  concealment  or  imfair  practice,  XX,  126. 
trustee  must  show  good  faith,  XX,  126. 
title  passes  to  trustee  subject  to  avoidance,  XX,  126. 
cestui  que  trust  must  repudiate  within  reasonable  time 
after  notice,  XX,  126. 
"  "  when  owner  may  follow  check,  etc.,  proceeds  of  prop- 

erty, XX,  255. 
"  **  when  owner  of  property  may  follow  money  or  proceeds, 

XX,  255. 
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TraaltB  and  Trustees — continued. 

**  **  when  part  of  trustees  may  act,  and  when  all  must, 

XX,  690. 
'^  **  if  vendor  retains  title  and  vendee  sells,  vendor  becomes 

trustee  for  latter  purchaser,  XX,  700. 

trust  attaches  on  behalf  of  infant  heir,  though  vendor 
at  mother's  request  conveys  to  her,  XX,  TOQ. 

if  one  purchase  with  notice,  grantor  has  agreed  to  con- 
vey, bound  to  carry  out  contract,  XX,  700. 

one  takes  title  in  self  for  another,  and  pays  part  pur- 
chase money,  creates  in  favor  of  other  to  extent  of 
money  paid,  XX,  735. 

so  may  sue  for  money  paid,  XX,  785. 

directors  of  corporation  cannot  deal  to  own  advantage 
with  corporate  property,  XX,  774. 

one  trustee  of  school  district  cannot  repair  school  house 
and  collect  therefor,  XX,  774. 

order  for  money  presumed  for  services  just  rendered, 
rather  than  before,  was  elected,  XX,  774. 

if  lands  sold  by  personal  representative,  he  cannot  pur- 
chase, XX,  774. 

exceptions  to  this  rule,  XX,  774. 

guardian  may  contract  with  ward  after  relations  have 
ceased,  XX,  775. 

otherwise  if  not,  XX,  775. 

when  guardian  not  allowed  advancements,  until  accounts 
settled  by  proper  officer,  XX,  775. 

owners  of  real  estate  forming  corporation,  and  selling 
own  real  estate  at  large  price,  XX,  775. 
See  Pledge—Title. 


V. 

Vendor  and  Vendee,  when  and  in  what  states  vendor  has  lien  for  purchase 

money,  and  when  not,  XX,  606-7. 
^  **         in  District  Colurnbia  must  first  obtain  judgment  at  law, 

XX,  696. 
"  "         if  reserves  convevance  or  provides  for  lien  in  conveyance, 

is  a  mortgage,  XX,  696,  697,  699. 

vendor  of  leasehold  interest  has  lien,  XX,  697. 

if   vendee  sells  and  Yepurchases,  lien  again    attaches, 
XX,  697. 

A.  allows  B.  to  sell  his  land  for  A.'s  debt,  B.  has  lien, 
XX,  697. 

so  if  conveyance  to  purchaser's  wife,  XX,  697. 

but  see  in  Indiana,  XX,  697. 
"    Illinois,  XX,  697. 

A.  without  authority  takes  title  in  B.'s  name,  none  at- 
taches, XX,  697. 

when  lien  may  attach  for  other  transactions,  XX,  697. 

whether  and  how  lien  assignable,  if  so,  XX,  697. 

whether  if   several  notes  passes  with  them  pro  tanto, 
XX,  697. 

one  without  new  considerations  takes  no  better   title 
than  his  grantor,  XX,  697. 

otherwise,  if  for  value  and  without  notice,  XX,  698. 

if  pays  part,  protected  pro  tanto,  XX,  698. 

not  if  has  notice,  in  fact,  or  from  character  of  the  transac- 
tion, XX,  098. 
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Vendor  and  Vendee — continued. 

"•  ^         equity  will  marshal  liens  in  favor  of  vendor's  rights, 

XX,  698. 
*^  ''if  vendee  in  default,  nothing  passes,  bj  assignment  of 

contract  for  purchase,  XX,  478,  6981 
^  ''if  claims  is  bona  fide  purchaser  or  mortgagee,  must  plead 

and  show  is,  aX,  698, 
"  **         notice  to  charge  purchaser  must  not  be  vague  or  indefi- 

nite, XX,  698. 
"  "         when  purchaser  under  execution  takes,  subject  to  ven- 

dor's lien,  XX,  698-9. 
**  ''if  vendor  convejs,  judgment  against  not  lien  on  purchase 

money,  XX,  699. 
"  "•        judgment  against  one  who  has  agreed  to  convey,  how 

far  binds  vendee,  XX,  699. 
"  "         holder  of  agreement  for  conveyance  treated  as  equitable 

owner,  XX,  699. 
"  "         lien  ceases  to  exist  when  acts  of  vendor  show  intended 

to  waive,  XX,  699. 
obtaining  judgment,  not  waiver,  XX,  699. 
land  sold  on  surrogate's  sale ;   previously  sold  by  unre- 
corded deed  and  judgment  against  vendee  under  latter 
deed,  XX,  699. 
when  taking  bond,  note,  etc. ,  shows  waiver,  XX,  699. 
when  taking  mortgage,  XX,  699. 
when  not.  XX,  700. 

this  lien  not  an  incumbrance  within  clause  of  insurance 
policy,  XX,  700. 
"  "         if  vendor  retains  title  and  vendee  sells,  vendor  becomes 

trustee  for  latter  purchaser,  XX,  700. 
"  "         this  trust  attaches  on  behalf  of  infant  heir,  though  ven- 

dor conveys  to  mother  at  her  request,  XX,  700. 
"  "         if  one  purchase  with  notice  vendor  has  agreed  to  convey, 

bound  to  fulfil  latter's  contract,  XX,  700. 
though  rights  may  be  lost  by  laches,  XX,  700. 
if  vendor  retains  title  and  desires  to  enforce  lien,  must 

tender  performance,  XX,  700. 
right  to  enforce,  when  retains  title,  XX,  700. 
if  vendee  bankrupt,  assignee  must  be  a  party  to  enforce, 

XX,  700. 
if  dead,  heirs. and  personal  representatives,  XX,  700. 
vendor's  lien  descends  to  his  heir,  XX,  700. 
grantee  .not  bound  by  suit  against  remote  grantor  to 

which  he  not  a  party,  XX,  700. 
form  and  contents  of  decree  forclosing  vendor'js  lien, 

XX,  700. 
when  two  notes,  and  one  not  due,  XX,  700. 
rights  of  husband  and  wife  in  purchase-money  when 
wife  signed  deed  to  bar  dower,  XX,'  701. 
"  "         if  vendee  makes  advances,  lien  on  land  or  vendor's  inter- 

est if  he  will  not  or  cannot  convey,  XX,  701. 
"  "  though  purchaser  charged  with  rents  and  profits  if  in 

possession,  XX,  701. 
no  lien  if  vendee  guilty  of  fraud,  XX,  701, 
if  vendee  offers  to  rescind,  allowed  payments,  improve- 
ments and  interest,  less  value  of  use,  XX,  701. 
vendee  has,  for  improvements,  etc.,  XX,  701. 
even  though  contract  within  statute  of  frauds,  if  vendor 
refuses  to  perform,  XX,  701. 
"  "         otherwise  of  improvements  by  vendee  not  in  possession 

under  valid  contract  to  purchase,  XX,  701. 
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Vendor  and  Vendee — continued. 

"  "  when  vendor  cannot  fully  perform,  specific  performance 

decreed  with  abatement,  XX,  701. 
how  far,  when  wife  will  notioin  to  bar  dower,  XX,  701. 
wife's  refusal  in  bad  faith,  XX,  702. 
though  she  cannot  be  compelled  to  conTey,  XX,  702. 
husband  agreed  to  convey  wife's  land,  XX,  702. 
one  agrecKl  to  convey  lands  owned  by  third  person,  XX, 
702. 

See  Bona  Fide   Holder — Fixture* — Partnership — 
Pledge — Trusts  and  Trustees. 

Ven'ne.    See  Larceny. 

Vested  Right,  under  charter,  so  new  one  cannot  be  granted,  XX,  306. 
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Waiver,  by  surety  to  another's  not  signing,  XX,  595. 

See  Estoppel— Ojffkers — Vendor  and  Vendee — Writing — 
Wrongdoers. 

Warranty,  rule  of  implied,  does  not  apply  to  letting  house,  XX,  458. 
**  not  to  letting  pasture  lot  accidentally  poisoned,  XX,  458. 

See  Incumbrance — Landlord  and  Tetiant. 

Wills.    See  Lost' Will— Powers. 

^Witness,  when  cannot  corroborate  story  by  other  statements,  XX,  359. 

See  Memoranda. 

Words,  "  mailed  "  justifies  presumption  postage  paid,  XX,  360. 

Work  and  I«abor.    See  Writing. 

Workmen.    See  Pledge. 

Writing,  offering  of  resolution,  when  is  an  application  in  writing,  XX,  199. 

when  resolution  by  common  council  a  memorandum,  within  statute  of 

frauds,  XX,  200. 
agreement  that  contract  shall  be  reduced  to  writing,  whether  binding 

if  not,  XX,  200. 
both  parties  must  assent,  voluntary  performance  by  one  not  binding, 

XX,  201. 
when  receipt  of  premium  waiver  of  written  notice  other  insurance, 

XX,  201. 
condition  can  only  waived  in  writing,  may  be  waived  by  agent  by 

parol,  XX,  201. 
waiver  by  parol,  though  agreement  shall  only  be  by  writing,  XX, 

201. 
what  letter  not  consent,  XX,  202. 
parol  consent  to  variation  contract,  XX,  202. 
when  waives  reduction  to  writing,  XX,  202. 
order  for  extras  in  building,  not  in  writing,  XX,  202-3. 
even  though  architect  may  make  alterations.  XX,  202. 
alterations  to  be  ordered  in  writing,  etc.,  XX.  203. 
taking  possession  of  building  not  waiver,  XX,  203. 
See  Frauds,  Salute  of— Lease. 

Wrongdoers,  in  New  l3runswick  recovery  of  judgment  against  one  wrongdoer, 

bar  to  one  against  another,  XX,  340. 
release  of  one  enures  to  benefit  of  all,  XX,  340. 
though  reserves  right  against  others,  XX,  34Ci. 
judgment  against  several  may  be  enforced  against  either,  XX,  340. 
though  tort  waived  as  to  one  not  an  election  to  do  so  as  to  others, 
XX,  341. 

See  Contractor. 
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